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FINANCIAL  INSTITUTIONS  RESTRUCTURING 
AND  SERVICES  ACT  OF  1981 


MONDAY.  OCTOBER  19,  1981 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Washington,  DC. 
The  committee  met  at  9:05  a.m.  in  room  5302  of  ^e  Dirksen 
Senate  OfTice  Building;  Senator  Jake  Garn,  chairman  of  the  com- 
mittee, presiding. 

Present:  Senators  Gam,  Chafee,  Schmitt,  Proxmire,  Crfinston, 
and  Dixon. 

OPENING  STATEMENT  OF  CHAIRMAN  GARN 

The  Chairman.  The  Banking  Committee  will  come  to  order.  This 
morning  marks  the  opening  of  the  committee  consideration  of  l^is- 
lation  which  I  am  confident  will  mfirk  the  beginning  of  a  new  era 
of  growth  and  stability  for  the  Nation's  financial  system. 

Abnost  50  years  ago,  Congress  rejuvenated  a  financial  system 
suffering  from  the  ravages  of  the  Depression.  To  protect  depositors, 
the  FDIC  was  established.  To  promote  mortgage  financing,  the 
home  loan  bank  system  became  a  reality.  To  protect  the  integrity 
of  financial  institutions,  the  business  of  commercial  banking  was 
statutorily  separated  from  other  forms  of  commerce. 

What  has  resulted  from  such  actions  is  a  highly  regulated  and 
compartmentalized  system,  which  has  served  the  capitfu  and  finan- 
cial needs  of  our  country  for  five  decades.  We  are  now  faced  with 
new  challenges  brought  on  by  diverse  causes,  of  which  we  are  all 
well  aware,  for  exetmple,  high  interest  rate  and  inflation,  increased 
competition  among  depository  and  nondepository  institutions,  de- 
velopment of  sophisticated  communications  and  other  technical 
equipment,  and  the  internationalization  of  flnancial  and  economic 
markets. 

What  Coi^ress  must  do  now  is  to  revamp  the  statutory  frsmie- 
work  established  over  the  past  50  years  to  insure  that  the  financial 
^rstem  is  able  to  continue  to  meet  the  savings  and  credit  needs  of 
the  Nation. 

The  layers  of  competitive  restrictions  and  regulatory  require- 
ments on  depository  institutions  have  to  be  reduced  if  those  institu- 
tions are  to  compete  in  a  chetnging  environment  with  innovative 
and  aggressive  nondepository  financi£il  intermediaries.  The  lerisla- 
tion  before  the  committee  today,  S.  1703,  the  administretion-Pratt 
bill;  S.  1720,  the  fintmcial  restructuring  bill;  S.  1721,  the  insuring 
agencies  consolidation  bill;  and  S.  1686,  the  local  government  NOW 
account  bill,  represents  the  first  step  toward  comprehensive  re- 
structuring and  upgrading  of  the  financial  system. 
(1) 


dbyGoot^Ic 


Ab  I  have  noted  in  statements  introducing  S.  1720,  and  announc- 
ing these  hearingB,  S.  1720  represents  the  e^orts  of  several  commit- 
tee and  former  committee  members.  Senators  Heinz,  Lugar, 
Chafee,  D'Amato,  Tsongas,  and  Mitehell  are  responsible  for  intro- 
ducing in  separate  bills  parts  of  S.  1720.  Senator  Prozmire,  the 
distinguished  former  chairman  of  the  Banking  Committee,  is  a 
cosponsor  of  many  of  the  individual  bills.  Thus  I  express  my  *^"*"^« 
to  them  and  look  forwEird  to  their  continued  interest  in  enacting 
necessary  revisions  to  the  bEmking  stetutes. 

Pending  legislation  before  the  committee  will  sharpen  the  focus 
of  the  members,  resulting  in  what  should  be  final  congressional 
action  this  year  on  a  bill  t^at  will  address  some  of  the  fundamental 
issues  facing  our  financial  system.  Pinal  legislation  may  not  in- 
clude all  of  that  which  is  before  the  committee  now,  but  I  am 
confident  that  it  will  conttiin  most  of  the  major  components. 

For  the  past  several  years,  this  committee  has  considered  various 
issues  afi'^ing  the  health  and  condition  of  financial  institutions. 
What  this  legislation  and  these  hearings  represent  are  remedies  for 
the  health  problems  that  go  far  beyond  temporary  relief. 

There  C£tn  be  little  doubt  that  financial  market  conditions  have 
changed  dramatically  during  the  past  10  years.  Consumers  are 
interested  more  than  ever  in  obtaining  the  market  rate  on  their 
savings,  putting  an  end  to  the  historical  pattern  of  low-yielding 
deposits,  subsidizing  relatively  low-cost  loans.  Corporations,  eager 
to  keep  their  credit  costs  down,  have  issued  large  amounts  of 
commercial  paper,  thereby  bypassing  banks  as  middlemen  in  the 
credit  process.  New  financial  products  tmd  services,  such  as  money 
market  funds  and  the  secondfuy  market  for  commercial  paper  have 
sprung  up  to  serve  the  needs  of  the  individual  and  business  con- 
sumers. Such  new  developments,  often  the  work  of  nondepoeitory 
institutions,  have  heightened  competition  within  the  financial  serv- 
ices industry. 

By  removing  the  unnecessary  competitive  restrictions  and  reduc- 
ing traditional  Government  involvement  in  the  operations  of  de- 
pository institutions,  the  legislation  before  the  committee  would 
allow  such  institutions  the  necessary  latitude  to  determine  for 
themselves  how  best  to  serve  the  savings  and  credit  needs  of  their 
cu&tomers.  Congress  has  considered  revisions  to  existing  competi- 
tive restrictions  on  depository  institutions  for  severtd  years.  It 
began  the  process  last  year  with  the  Depository  Institutions  Dereg- 
ulation Act. 

The  pending  I^islation  representing  ideas  and  issues  that  have 
been  before  this  committee  as  long,  or  longer,  than  I  have  been  a 
Member  of  the  Senate,  represents  another  step  toward  a  competi* 
tive  and  a  stronger  financial  system. 

Let  me  remind  everyone  that  in  preparation  for  this  particular 
legislation  we  did  hold  7  days  of  very  intensive  and  detailed  hear- 
ings this  past  spring.  Those  hearings  were  published  in  the  last 
couple  of  weeks,  more  than  2,000  pages  of  testimony  and  informa* 
tion  on  which  to  base  the  direction  that  we  now  are  going. 

To  sum  up  what  I  have  said,  it  is  just  simply  in  my  opinion  that 
we  have  reached  a  point  where  we  have  a  revolution  going  on  in 
the  financial  services  industtr.  The  nondepositoiy  institutions  that 
you  are  all  well  aware  of^uie  Secretory  s  former  company,  Mer- 
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rill,  Lynch;  American  Express  buying  Shearson;  Prudential  buying 
Bache;  Seeu^'  getting  involved  in  Etll  of  their  new  types  of  financial 
activities  outside  of  the  banking  laws — we  have  created  a  very 
unfair  situation.  An  unbalanced  playing  field,  with  some  financial 
organizations  not  being  able  to  have  to  abide  by  the  same  rules  and 
regulations  as  other. 

As  I  said  in  the  hearings  last  spring,  there  are  two  ways  you  can 
go.  There  was  a  great  clamor  at  that  time  for  imposing  reserve 
requirements  on  the  money  market  funds  and  the  nondepository 
type  institutions.  I  reject  that  idea.  It  is  agfiinst  my  basic  philos- 
ophy to  put  more  and  more  Government  r^ulations  on  business. 
So  the  other  alternative  is  to  reduce  the  present  rules  and  regula- 
tions on  the  depository  institutions  so  that  Government  is  not  creat- 
ing an  unfair  competitive  situation.  This  is  the  beginning  of  that 
effort  to  restructure  and  reduce  those  rules  and  regulations  that 
have  hampered  competition,  so  that  the  new  types  of  institutions 
will  not  have  em  unfair  competitive  adveintage. 

So  we  are  pleased  to  start  these  hearings  today.  And  I  would  first 
turn  to  Senator  Chafee  to  see  if  he  has  any  opening  remarks, 
before  we  go  to  the  Secretary. 

OPENING  STATEMENT  OF  SENATOR  CHAFEE 

Senator  Chafee.  Well,  thank  you  very  much,  Mr.  Chairman.  And 
I,  too,  want  to  welcome  Secreta^  Regan  to  these  hearings.  And  I 
fdso  want  to  commend  you,  Mr.  Chairman,  for  calling  the  hearings 
80  swiftly  following  the  introduction  of  the  administration's  propos- 
als. The  kind  of  structural  changes  proposed  by  the  administration 
and  included  in  title  I  of  S.  1720.  I  don't  beUeve  can  be  viewed  in  a 
vacuum.  They  affect  more  than  just  the  industry  they  are  intended 
to  aid.  They  affect  the  role  of  the  S.  &  L.'s  relative  to  the  commer- 
cial banking,  and  the  financial  community  in  general — relation- 
ships which  have  been  established  by  banking  law  that,  as  you 
know,  has  existed  for  decades. 

Thus,  the  remedies  for  the  thrifts,  even  narrowly  drawn,  will 
have  a  pervasive  effect  on  other  financial  institutions.  Moreover, 
the  problems  themselves  that  have  led  to  the  financial  difficulties 
of  the  thrifts  are  also  experienced  by  the  commercial  btmking 
industry.  Obviously,  the  thrifts  have  been  hardest  hit  by  economic 
conditions  and  problems  in  the  housing  industry.  But  economic 
conditions  have  contributed  to  increased  competition  by  nondeposi- 
tory  institutions,  as  you  mentioned,  and  this  competition  has  hurt 
banks  along  with  savings  and  loan  associations. 

I  agree  with  the  broad  approach  we  are  taking,  because  many  of 
the  problems  are  widely  shared  and  even  the  narrowest  solutions 
will  be  widely  felt.  S,  1720  and  S.  1721  will  make  some  very 
important,  valuable  reforms  that  I  believe  will  aid  the  thrift  indus- 
try, promote  competition,  and  encourage  a  broader  range  of  serv- 
ices available  to  the  consumer. 

And  I  am  delighted  that  the  proposals  I  have  advanced  will  allow 
banks,  thrifts,  and  credit  unions  to  offer  commingled  account  serv- 
ices, including  money  market  mutual  funds.  I  am  glad  that  has 
been  included. 

I  completely  agree  with  you,  rather  than  imposing  the  restric- 
tions on  those  institutions  that  are  currently  offering  the  money 
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market  ftinds,  it  is  better  to  free  up  those  who  are  currently  not 
able  to  compete  because  of  the  restrictions  imposed  upon  them.  I 
think  such  a  measure  as  the  commingling  would  help  the  banks 
and  the  thrifts  by  stemming  customer  outflow.  Those  institutions 
that  set  up  their  own  funds  would  benefit  from  the  fees  generated. 
The  proposal  would  also  benefit  the  small  investor  by  making 
available  from  depository  institutions  investment  services  that 
were  previously  available  only  to  the  wealthy. 

We  look  forward  to  the  distinguished  witnesses  that  will  be 
testifying  and  submitting  their  statement  over  the  next  few  weeks 
to  help  us  in  shaping  this  legislation.  So,  Mr.  Chairman,  I  look 
forwara  to  these  hearings.  And  I  am  glad  the  Secretary  is  here. 

The  Chairbian.  Thank  you,  Senator  Chafee. 

Mr.  Secretary,  we  would  be  happy  to  hear  your  testimony  at  this 
time. 

STATEMENT  OF  DONALD  T.  REGAN,  SECRETARY,  DEPARTMENT 
or  THE  TREASURY 
Secretary  Regan.  Thank  you,  Mr.  Chairman  and  members  of 
this  distinguished  committee.  I  appreciate  the  opportunity  to  pre- 
sent to  tlm  committee  some  recommendations  developed  by  the 
administration  to  improve  the  operations  of  our  finemcial  system. 

IMPROVING  OUR  FINANCIAL  SYSTEM 

I  would  like  to  discuss  our  recommendations  in  conjunction  with 
your  proposals,  Mr.  Chairman,  and  with  those  of  other  members  of 
this  committee,  as  contained  in  S.  1720,  the  Fintuicial  Institutions 
Restructuring  and  Services  Act  of  1981. 1  am  delighted  to  see  in  the 
l^islation  developed  by  this  committee  so  many  ideas  for  improv* 
ing  our  financial  system  that  are  shared  by  those  of  us  in  the 
administration. 

As  we  proceed  with  our  work,  we  must  keep  in  mind  the  betsic 
objective  of  providing  the  public  with  the  best  possible  financial 
system.  In  recent  years,  the  present  system  has  produced  an  excep- 
tional number  of  new  products  and  services,  many  of  them  conven- 
iences and  benefits  for  consumers  which  cannot  be  offered  by  tradi- 
tional depository  institutions.  Our  finfmclal  system  has  evolved 
with  a  long  history  of  institutional,  product,  find  geographic  restric- 
tions generally  for  anticompetitive  reasons,  but  in  some  cases  to 
protect  depository  institutions  themselves  against  risky  ventures 
which  might  jeopardize  their  soundness  and  require  the  expendi- 
ture of  Federal  Deposit  Insurfmce  Funds. 

In  order  to  receive  better  products  and  services,  or  just  a  better 
return  on  their  savings,  consumers  have  frequently  hcid  to  shift 
their  funds  from  one  institution  to  another,  and  m  many  cases 
outside  the  bfmking  system  itself.  To  avoid  such  distortions  in  the 
financial  system,  and  the  accompanying  institutional  and  consumer 
inconveniences,  we  must  rely  more  on  deregulated  markets  and 
institutions. 

With  fewer  Government  restrictions,  the  financial  sjrstem  should 
respond  more  efficiently  to  changes  in  the  economic  and  competi- 
tive environments  for  the  benefit  of  everyone.  This  der^fulatory 
effort  is  important  to  the  administration,  not  only  because  it  corn- 
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Krts  so  well  with  the  President's  r^ulatory  reform  program,  but 
cause  the  effort  should  be  especially  beneficial  to  consumers. 

'Diose  sections  of  S.  1720  dealing  with  the  expanded  powers  of 
thrift  institutions,  savings  and  loan  associations,  and  mutual  sav- 
ings banks,  are  justifiably  an  important  priority  of  this  committee. 
The  thrift  industry  has  always  had  problems  in  high  interest  rate 
periods,  and  it  will  continue  to  have  them  in  future  years,  if 
fundamental  changes  are  not  made  in  the  way  it  does  business. 

Providing  thrift  institutions  with  new  asset  powers  need  not 
diminish  their  contribution  to  housing  finance.  Real  estate  lending 
is  their  area  of  greatest  expertise,  and  they  are  likely  to  continue 
expanding  this  activity.  The  ability  to  make  shorter  term  commer' 
cial  and  consumer  loans  should  supplement  their  real  estate  lend- 
ing and  help  the  industry  stabilize  its  earnings  in  periods  when 
there  is  demand  for  commercial  and  consumer  loans,  but  very  little 
demand  for  mortgages.  At  the  same  time,  more  stable  deposits, 
which  will  occur  when  thrift  institutions  are  able  to  pay  competi- 
tive rates  on  their  deposits,  should  help  amehorate  the  cyclical 
character  of  the  flow  of  credit  to  housing. 

Moreover,  we  expect  the  new  alternative  mortgage  instruments 
to  make  real  estate  lending  more  attractive  to  many  flnemcial 
institutions.  S.  1720  would  give  thrift  institutions  many  of  the  same 
asset  and  liability  powers  that  commercial  banks  now  have.  We 
recc^nize  that  this  legislation  would  not  eliminate  all  inequalities 
between  tlirift  institutions  and  commercial  banks.  But  it  would 
move  us  a  long  way  in  that  direction. 

Remaining  inequalities  can  be  dealt  with  at  a  later  date,  in  other 
I^islation,  and  in  that  r^ard  we  will  shortly  propose  l^islation 
that  will  address  the  tax  disadvemtages  that  result  for  commercial 
banks  whose  portfolios  are  configured  like  those  of  thrift  institu- 


PBOVTSIONS  IN  S.    1720 

Hiese  generally  small  banks,  primarily  engaged  in  housing  fi- 
nance, will  be  offered  the  same  tax  treatment  eis  thrift  institutions, 
which  should  significantly  enhsmce  the  equal  treatment  of  all  types 
of  small  depository  institutions.  In  this  regard,  Mr.  Chairman,  I 
would  like  to  note  that  S.  1720  contains  a  number  of  provisions, 
which  my  written  statement  discusses  in  more  detail,  Uiat  would 
ease  the  burden  of  certain  statutory  constraints  on  smalt  deposi- 
tory institutions. 

The  administration  is  especially  pleased  that  steps  are  being 
taken  to  enhance  the  competitive  potential  of  these  institutions. 
Many  other  strictures  on  commercial  banks,  both  small  and  large, 
should  be  alleviated.  But  until  they  Eire,  thrift  institutions  should 
not  be  given  advantages  over  commercial  bemks. 

For  example,  S.  1720  would  prohibit  interstate  branchii^  by 
federally  chartered  tiirift  institutions  that  take  on  bank  powers  as 
defined  in  the  legislation.  We  endorse  this  approach,  because  we 
believe  it  is  essential  to  put  thrift  institutions  doing  bank-like 
businesB  on  the  same  geographic  footing  as  commercial  banks, 
until  the  ground  rules  for  interstate  branching  of  all  kinds  of 
depository  institutions  can  be  revised. 
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However,  S.  1720  does  not  restrict  intrastate  branching  by  feder- 
ally chartered  thrift  institutions  that  exercise  bank-like  powers.  It 
would  be  desirable  if  the  State  governments  equalized  the  branch- 
ing powers  of  all  depository  institutions  under  their  jurisdiction, 
and  did  so  by  liberalizing  those  powers  to  permit  unrestricted 
intrastate  branch  bfuiking.  This  would  strengthen  the  State  bank- 
ing systems  prior  to  any  expansion  of  the  interstate  activities  of 
depository  institutions.  In  that  connection,  as  soon  as  this  commit- 
tee is  prepared,  Mr.  Chairman,  I  would  like  to  present  administra- 
tion proposals  to  liberalize  those  interstate  activities. 

llus  l^islation  contains  very  important  provisions  authorizing 
emergency  interstate  and  interindustry  mergers  and  acquisitions  to 
rescue  troubled  commercial  banks  and  thrift  institutions.  These 
provisions  would  greatly  assist  the  r^ulatory  agencies  in  coping 
with  problem  organizations.  We  therefore  regard  the  provisions  for 
interindustry  and  interstate  mergers  and  acquisitions  as  an  essen- 
tial element  of  any  legislative  assistance  to  the  thrift  industry. 

S.  1720  would  provide  broader  language  r^arding  the  ability  of 
the  Federal  Deposit  Insurance  Corporation  to  provide  assistance  to 
an  insured  institution.  In  the  past  we  have  generally  opposed  such 
a  broading  of  financial  assistance  language  for  the  Federal  deposit 
insurance  agencies,  because  we  believe  t^y  already  have  the  sub- 
stance of  the  authority  that  the  language  provides.  And  most  im- 
portantly, we  do  not  want  them  to  consider  congressional  action  as 
a  mandate  for  accelerated  spending  on  assistance  to  an  industry 
frozen  in  a  noncompetitive  framework.  We  believe  it  would  be  a 
significant  disservice  to  the  public  if  Congress  were  to  provide  some 
form  of  short-term  assistance  to  thrift  institutions  while  leaving 
action  on  their  fundamental  problems  to  a  later  date  or  another 
Congress. 

However,  in  the  context  of  this  proposed  legislation,  which  ad* 
dresses  the  thrift  industry's  long-term  structural  difficulties,  we 
would  not  object  to  the  new  language  r^arding  the  conditions 
under  which  the  FDIC  may  assist  a  troubled  institution. 

The  Administration  hfis  reviewed  the  issue  of  preempting  the 
due-on-sale  clause  prohibitions,  and  has  determined  that  a  preemp- 
tion is  necessary  and  appropriate.  We  would  confine  the  preemp- 
tion to  federally  chartered  depository  institutions  as  well  as  lenders 
other  than  State-chartered  depositoTy  institutions  approved  by  the 
Secretary  of  Housing  and  Urban  Development  for  participation  in 
any  mortgage  insurance  pn^^ram  under  the  National  Housing  Act. 
The  difficulties  of  the  thrift  industry  and  the  Federal  Govern- 
ment's stake  in  the  viability  of  the  industry  through  the  Federal 
deposit  insurance  agencies  metke  preemption  a  Intimate  Federal 
concern,  and  one  that  requires  prompt  action. 

REVISE  GLASS-STEAGALL 

I  would  like  to  now  turn  to  those  sections  of  S.  1720  that  deal 
with  the  Glass-Steagall  Act.  As  you  know  firom  my  testimony 
before  this  committee  in  April,  I  feel  strongly  about  the  need  to 
revise  this  nearly  50-year-oId  statute.  Mr.  ^airman,  we  have  de- 
veloped em  approach  to  deregulation  of  securities  activities  that 
differs  from  the  approach  contained  in  1720. 
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We  propose  that  commercial  banks  be  authorized  to  engeige  in 
municipal  revenue  bond  underwriting  and  dealing  and  the  sponsor- 
ing and  underwriting  of  mutual  funds,  provided  that  they  do  so 
through  a  bank  holding  company  subsidiary.  The  subsidiary  would 
function  as  a  full  member  of  the  securities  industry.  It  would  be 
eligible  for  membership  in  the  appropriate  securities  industry  self* 
regulatory  organizations,  such  as  the  National  Association  of  Secu- 
rities Dealers,  and  would  be  regulated  at  the  Federal  Government 
level,  by  the  Securities  and  Exchange  Commission. 

Any  Dank  electing  to  create  a  subsidiary  would  have  to  transfer 
to  it  all  other  traditional  securities  business,  such  as  underwriting 
and  (baling  in  U.S.  Treasury  and  municipeil  general  obligation 
bonds. 

Parenthetically,  Mr.  Chairman,  I  might  mention  that  with 
regard  to  competitive  equedity,  a  securities  firm  dealing  only  in 
Fedend,  municipal,  or  mutual  fund  obligations  could  establish  a 
holding  company  and  own  a  commercial  bank  within  it. 

Our  approach  to  deregulation  of  securities  activities  has  three 
nugor  advemtages:  (1)  It  establishes  an  equal  competitive  footing  for 
securities  firms  and  commercial  banks  with  respect  to  their 
common  securities  activities;  (2)  it  establishes  the  holding  company 
vehicle  as  a  means  to  expimd  the  activities  of  bank  holding  compa- 
nies generally  and  securities  subsidiaries  in  particular;  (3)  It  uses 
the  holding  company  vehicle  to  separate  the  federally  insured  de- 
pository business  of  banking  from  activities  that  may  have  a  higher 
d^ree  of  risk.  Our  proposed  bank  holding  company  security  subsid- 
iary would  have  the  same  tax  treatment  as  an  independent  securi- 
ties firm,  the  same  r^ulators,  and  the  same  access  to  outside 
financing  and  outside  customers. 

In  contrast,  leaving  securities  activities  submerged  within  the 
corporate  structure  of  a  commercial  bank,  as  S.  1720  presently 
does,  would  afford  the  banks  several  competitive  advantages  in  the 
securities  business.  The  bemk  securities  activities  would  have  pref- 
erential tax  treatment,  particuleu-ly  as  regards  the  carrying  of  secu- 
rities in  inventory.  They  would  be  regulated  by  the  Federal  bank 
r^ulatoiy  agencies  for  which  securities  activities  are  only  a  limit- 
ed aspect  of  bfmk  business.  They  would  have  access  to  financing 
based  upon  the  cost  of  the  bank's  insured  deposits,  and  they  would 
have  opportunities  for  the  non-arm's-length  linkage  of  traditional 
bank  services  to  the  securities  business  of  the  bank. 

There  are  too  many  inequalities  here  to  satisfy  the  goal  of  equal 
treatment  for  all  financial  institutions  doing  the  same  kinds  of 
business.  We  are  prepared  to  submit  legislation  to  implement  our 
securities  subsidiary  concept,  Mr.  Chmrman.  In  addition,  we  are 
prepared  to  make  a  study  within  2  years  after  the  effective  date  of 
the  law  r^arding  the  impact  of  these  new  bank  securities  activi- 
ties and  to  determine  what  additional  activities  might  be  appropri- 
ate. 

Recent  events  have  brought  into  sharp  focus  the  fact  that  the 
financial  services  market  is  growing  rapidly,  and  that  many  compa- 
nies tire  broadening  the  range  of  services  they  offer  to  businesses 
and  the  consumer.  Increasingly,  this  is  a  direct  challenge  to  banks 
and  bank  holding  companies  whose  range  of  possible  financial  serv- 
ices is  restricted  by  regulation. 
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I  believe  that  the  time  has  come  to  permit  bank  holding  compa- 
nies to  compete  more  fully  with  the  many  firms  which  are  now 
entering  the  financial  services  market.  Insofar  as  the  greater  risk 
of  new  activities  can  be  separated  from  the  risks  of  traditional 
banking  business,  we  would  support  additional  eictivitiee  for  bank 
and  thrift  holding  companies  beyond  those  now  permitted.  For 
example,  Mr.  Chairman,  the  thrift  industry  would  like  to  make 
direct  investments  in  real  estate,  as  distinguished  from  mortgage 
loans,  to  make  use  of  their  expertise  and  experience  in  local  real 
estate.  This,  of  course,  would  create  a  quantum  of  additional  and 
different  risks  for  these  insured  institutions. 

I  would  have  no  objection  if  federally  chartered  thrift  institu- 
tions were  given  this  authority,  provided  that  all  direct  invest- 
ments in  real  estate  were  made  through  a  holdiiu;  company  subsid- 
iary; and  that  commercial  banks,  through  a  holding  company  sub- 
sidiary, were  given  the  same  authority. 

Mr.  Chairman,  in  closing,  let  me  note  that  my  written  testimony 
includes  a  more  detailed  administration  position  on  S.  1720,  and 
some  comments  on  S.  1721. 

I  would  like  to  thank  the  committee  again  for  offering  me  this 
opportunity  to  present  the  Treasury  Department's  and  the  adminis- 
tration's views  on  issues  relating  to  the  financial  system,  issues 
about  which  I  feel  very  strongly.  I  would  also  like  to  thank  you, 
Mr.  Chairman,  for  all  of  the  work  you  have  done  in  arranging 
these  hearings,  imd  in  preparing  this  legislation.  We  in  the  admin- 
istration would  like  to  work  closely  with  the  Congress  to  secure 
passage  of  the  Ic^lation. 

Mr.  Chairman,  that  concludes  my  statement.  And  I  would  be 
pleased  to  answer  any  questions  that  the  committee  might  have. 

[Complete  statement  follows:] 
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FOR  RELEfcSE  UPON  DELIVERY 
Exp«Ct«d  tit  9)00   a. ID. 
October    19,    1981 


Tsatlmony  of  the  Honorable  Donald  T.    R«9An 

8«cr«tary  of  th*  Traasury 

B«for*  tha 

Sanata   Comrnlttae  on   Banking.    Housing  and  Urban  Affftira 


Mr.    Chairman  »nd  nambara  of  thla  diatlngulahed  Commlttaai 

I  appraciata  tha  oppoctuntty  to  praaont   to  you  aomo 
racomnandBtiona  developed  by  the  Adminiatration  to   improve 
the  operatlona  of  our   financial   ayatam.      The  recommendationa 
follow   from  the  hearlnga  held  by  the  Committee ^n  April   to 
review  the  impact  of  recant   leglalation  on  our   financial  raarketa 
and   financial   Inatltutiona.      At   that   time  I   Indicated   I  would 
return   to  tha  Commtttaa  with  apecific  propoeala   to   implement 
tha   deregulation  policiae   I  outlined  at  thoae  haaringa. 

I   would   like   to  dlacuaa   our   re commendation a   in  conjunc- 
tion with  your   proposala,    Hr.   Chairman,    and  with  thoaa  of 
other  maBbera  of  thla   Connnittee   aa  contained   in   S.    1730, 
th*  Financial   Inatltutiona  Reatructurlng  and  Servicee  Act  of 
1981,    and  S.    1721,   a  bill   to  combine   the   inaurance   funda  of 
the   Federal  Depoalt   Inaurance  Corporation,    the  Federal   Saving* 
and  Loan   Insurance  Corporation  and  the   National  Credit  Union 
Share   Inaurance  Fund.     ,1   am  delighted  to  see   In   the   legislation 
developed  by  this   Committee   ao  many  idaaa   for   Inproving  our 
financial   system  that  are  ahared  by  those  of  ua   In  th*  Admin- 
istration. 
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INTRODUCTIOH 

As  we   proceed  with  our  work  wa  must  keep  In  mind   the 
basic  objective  of  providing   the  public  with   the  best  poesible 
financial   syetem.      In   recent  yeara,    the  prenent   aystem  has 
produced    an    e^iceptional   number  of  new  productn    and    services, 
many  of  them  conveniences  and  benefits   for  consumers  which 
cannot  be  offered  by  comnercial   banks.      Dur   financial   system 
ha*    evolved   with    a    long   history   of   inatltutional,    product 
and  geographic  restrictions,    generally  for  nnticonpetitive 
reasons,   but   in   some   cases  to  protect   depository   institutions 
themselves   against   risky  ventures  Which  night   jeopardise 
their   soundness  and   require  the  expenditure  of  Federal   deposit 
insurance   funds.      In  order   to  receive  better  products  and 
services   or   just  a  better   return  on  their   savings,    consumers 
have   frequently  had   to   shift   their   funds   from  one   institution 
to  another,    from   local   to  metropolitan  markets,   and  In  many 
cases  outside  the  banking   system  itself. 

This  redistribution  of   funda  solely   to  avoid  governmental 
constraints  has   tended   to  weaken  traditional   depository 
institutions,    the  most  restricted   segment  of  the   financial 
system.      It  has  also  tended  to  disadvantage   the  rural  commu- 
nities and  housing  segment  of  the  economy  dependent  on  these 
institutions.       To   avoid   such    distortions    in    the    financial 
system  and   the  accompanying   institutional  and   consumer 
inconveniences,   we  must  rely  more   on  deregulated  markets   and 
inatitutions.       With    fewer    governmental    restrictions,    the 
financial   system  should   respond  more  efficiently  to  changes 
In   the   economic   and   competitive   environments   to  the  benefit 
of  everyone.      This   deregulatory  effort   is   important  to  the 
AdnilniBtration  not  only  because   it  ccniporta   so  well  with   the 
President's  regulatory  reform  program  but  because   the  effort 
should  be   especially  beneficial   to  consumers. 

EXPANDED    POWERS   FOR  THBIFT    IHSTITUTIOMS 

Those   sections  of   S.    1720  dealing  with  expanded  powers 
for    thrift    InstitutionB — aavinga   and    loan   associations   and 
mutual    savings   banks — are    justifiably    an    important  priority 
of   this    Committee.       At    the   moment   the   distortions   and 
uncertainty   csuaed   by    inflation,     in    interaction   with   con- 
tinuing asset   regulation,    are   forcing  thrift   institutions   to 
use   an   increasing  amount  of  deposit   liabilities  with  interest 
rates   that  vary  with  market  rates   to  make   long-term  mortgage 
loans  or  to  carry   long-term  mortgages  made   in  prior   years. 
The   remainder  of  the   inatitutiana"   dspoeits  are   under   Federal 
deposit   Interest   rate  ceilings  and  have  rates  that  vary  with 
market  rates  only  below  the  ceilings. 
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Howevar,   nast  thrift   Institution  nortgageB  have   fixad 
intarest  rataa  aat  vfhan  tha   loans  ware  made,    oftan  years  ago, 
at  rates  substantially  below  current  market   levels.      The  ratio 
of  variable  rate  mortgages  to  total   thrift   industry   loans  is 
much  smaller   than  the  proportion  of  rate   sensitive  deposits 
relative   to  total   deposits. 

This  Imbalance  between  Increasingly  rate  senaitlve  11a- 
bllitias  and  long-term  relatively  rate  insensitive  assets  !• 
cantral  to  the  thrift   Industry's   current  problems. 

nie  thrift   industry  has  always  had  prOblams   in  high 
Intereat   rata  periods  and   it  will  continue  to  have  them   In 
future  years  if  fundamental   changes  are  not  made   in   the  way 
it  doea  business.      Ttie   severity  of  the   Industry's  difficulties 
in   1981   should  have   convinced  everyone   that  the  governmental 
restrictions  on   Its  business  need  to  be   removed,    so  that  the 
industry  can   structure   Its  assets   and   liabilities  to  be  as 
viable   as  other   depository  Institutions   in  any   interest   rate 
environment.      If  we  do  not   lift  these  restrictions  now,   we 
will  only  have  to  do  so  at   soma   later   time  at  a   greater  cost 
to  thrift   Institutions  and  conaumars. 

Providing  thrift  institutions  with  new  asset  powers 
need  not  diminish  their  contribution  to  housing   finance. 
Real   estate   lending  Is  their  area  of  greatest  expertise  and 
they  are   likely  to  continue  expanding  this  activity.      Tha 
ability  to  make   shorter-term  commercial   and   consumer   loans 
should  supplement  their  real   estate   lending  and  help  the 
industry  stabilise   Its  earnings   In  periods  when   there   Is  a 
demand   for  commercial  and  consumer   loans  but  very   little 
demand    for  mortgages.       At    the    same    time,    more    stable   deposits — 
which  will   result   when  thrift   institutions  are   able  to  pay 
competitive   rates  on  their  deposits — should  help  ameliorate 
'  the  cyclical   character  of  the   flow  of  credit   to  housing. 
Moreover,    we  expect  the  new  alternative  mortgage   instruments 
to  make   real   estate  lending  more  attractive   to  many   financial 
tnatltutiona. 

S.    1720  would  give   thrift   institutions  many  of  the  same 
aaset  and  liability  powers   that  commercial  banks  now  have. 
We  bcllsve   this   is  appropriate   since  our  goal   is  to  permit 
all    depository   institutions    eventually  to  compete   on   equal 
terns.      We   racognlEe   that   this   legislation  would  not  eliminate 
all   inequalities  between  thrift   institutions   and   commercial 
banks  but   It  would  move   us  a   long  way   in   that  direction,    and 
it   is   Important   that   we  make  as  much  progress   as  possible 
deregulating   thrift   institutions  at   this   time.      Remaining 
Inequalities  can  be  dealt  with  at  a   later  date   in  other 
legislation,    and   in  that  regard,   we  will   shortly  propose 
legislation  that  will  address  the   tax  disadvantages   that 
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result   for  comniercial  banks  whose   portfolloa  are  configured 
like   those  of  thrift   institutions.      These  generally  small 
banks  primarily  engaged   in  housing   finance  will  be  offered 
the   same  tax   treatment  as  thrift   institutions,   which  should 
should  significantly  enhance   the  equal   treatment  of  all 
types  of  small  depository   institutions. 

In   this   regard  and  at   this  time,    Mr.    Chairman,    I  would 
like   to  mention   that   the  Administration   favors  the   simplification 
or  other  easing   of  the   truth-in-lending   and   community  reinvestment 
statutes   and    the    provisions   relating   to  officers    and  directors 
in    the    Financial    Inntltutiona   Regulatory  and    interest    Rate 
Control  Act   of   197a.      Small   institutions  need   relief  from  these 
burdensome   restrictions  on   their  business.      The  Administration 
is  especially  pleased  that  steps  are  being   taken  to  enhance 
the   competitive   potential   Of  these   Institution*. 

Many  other   strictures  on  commercial  banks,   both   small 
and   large,    should  be   alleviated,   but,    until   they  are,   thrift 
inBtitutiana    should   not  be   given   advantages   over    commercial 
banks.      For   example.    S.    1720  would  prohibit   interstate  branching 
by  Federally  chartered  thrift   institutions   that   take  on  bank 
powers    as   defined    in    the    legislation.       There   are    currently   no 
statutory  restrictions  on  the   interstate  branching  of  savings 
and    loan   aBSOclations   and    this   provision    would    introduce 
such   a    restriction    for   associations   exercising    bank   powers. 
Ne  endorse   this  approach  because  we  believe   it   la  essential 
to  put   thrift   institutions  doing  bank-like  business  on   the   same 
geographic   footing   as  commercial  banks,    until   the  ground  rules 
for   Interstate  branching  by  all  kinds  of  depository  institutions 
can  be  revised. 

However,    S.    1720   does    not   restrict    intrastate  branching 
by   Federally  chartered  thrift   institutions  that  exercise 
bank    powers.       "Oiere   are    several    states   where    an    inequality 
already   exists   between    the   branching   practices   of   thrift 
Institutions    and    commercial   banks.       It    la   appropriate    that 
S.    1720    retains    these   differences    by  not    restricting   the 
branching  of   thrift   institutions  exercising   their  new  powers, 
because  we  hope   that   any   inequality   in  the   intrastate  branching 
authority  of  commercial   banks  and  bank-like   thrift   institutions 
will  be   temporary. 

It  would  be  desirable  if  the  state  governments  equalized 
the  branching  powers  of  all  depository  institutions  under  their 
jurisdiction  and  did  ao  by  liberalizing  those  powers  to  psrmit 
unrestricted  intrastate  branching.  This  would  strengthen  the 
state  banking  systems  prior  to  any  expansion  of  the  interstate 
activities  of  depository  institutions.  In  that  connection,  as 
soon  as   this  Committee   is  prepared,    Mr.   Chairman,    I  would   like 


dbyGoc^le 


to  preaant  Administration   proponala  to  llbaraliEe  thoaa   intar- 
BtAta  activities.      W«  have  Bone  proposals  being  diacuaaed 
within  ttia  Administration  that  should  be  fully  devaloped  In 
a   couple  of  nonthsi   however,   we  believe  they  should  be  dealt 
with   in   separata   legislation  that  will  not   impede  the  progress 
of  this  bill. 


IMTERSTATE  AND    IHTERINDUSTRY   MERGERS 


Thla   loglalation  contolna   very  Important  provisions 
authorising  emergency  interstate  and   interlnduatry  mergera 
and  acquisitions   to   rescue   troubled  commercial  banka  and 
thrift   Inatitutiona.      Theae  proviaiona  would  greatly  aaaist 
the  regulatory  agenciea   In  coping  with  problem  organ isations . 
They  should  also  reduce  the   coat  to   the  Federal  deposit   insur- 
ance agencies  of  assisting  troubled   institutions  by  opening 
attractive  markets   to   acquirors  who  might  pay  a  premium   for 
a   troubled   institution  In  order   to  enter  one  of  those  markets. 
Allowing   Interstate  and  interindustry  mergers   would  open  the 
bidding   for   troubled   institutions   to  more  participants. 
This  would  promote  a   free  market   form  of  sBslatance   to   such 
organisations   so  all   pos'sible   forma  of  private  help  could 
be  exhausted  before  government  assistance   is  extended.      We 
therefore   regard   the  proviaiona   for   interindustry  and   inter- 
state mergers  and  acquisitions  aa  an  essential   element  of 
any  legislative  assistance  to  the   thrift  industry. 

SHORT-TERM   FIKANCIAI.  ASSISTANCE    MEASURES 

S.    1720  contalne   aeveral   proviaiona  which  we   favor   that 
vould    strengthen    the   Federal    deposit    insurance    agencies.       It 
would   authorise   the   Federal   Savings  and  Loan   Insurance   Corpor- 
ation  (PSLIC)   to  borrow  from  the   Federal  Home  Loan  Bank  Board 
(PHLBB).   and  the   National   Credit  Union   Share   Insurance   Fund 
to  borrow  from  the  Central  Liquidity  Facility   for  credit 
unions.      This  would  provide  both   fandB  with  indirect  access 
to  additional   market   resources.       ITie  bill  would   also    Increase 
the    flexibility  of  the   PSLIC   in  controlling    refunds  of   its 
eecondary  reserve.      It   Is  hard   to  believe   that  the   secondary 
reserve  was  reduced  earlier   this   year  at  the   same   time   that 
the   PSLIC   waa   seeking   ari  Increase   in   its  Treasury   line  of 
credit. 

S.    1720  would  also  provide  broader  language   regarding 
the  ability  of  the  Federal  Deposit   Inauranca   Corporation 
(PDIC)   to  provide   assistance  to  an  Insured   institution.      In 
the  past  we  have  generally  opposed   such  a  broadening  of 
financial   aaaiatance   language   for  the  Federal   deposit   insuranci 
agencies  because  we  believe  they  already  have  the   substance 
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of  the  authority   the   language  provides;   and.   most   Importantlyi 
we  do  not  want  them  to  conelder  Congressional   action  aa  a 
mandate   for   acceterated  spending  on  assistance  to  an   Industry 
frozen   In   a   noncompetitive   framework.      We  believe   it  would 
bo  a  Blgnificant  disseruice   to   the   public   if  Congress  wore 
to  provide   some    forin  of  short-term  asaiatance  to  thrift 
institutions  while   leaving  action  on   their   fundamental  problwns 
to   a    later   date   or   another   Congress.       However,    in   the   context 
Of   this   proposed   legislation,    wMch  addressee  the  thrift 
industry's  long-term  structural   difficulties,   we  would  not 
object   to  the   new  language  regarding  the  conditions  under 
Which  the  FDIC  may  assist  a   troubled   institution. 

PREEMFTION   OF    DUE-0«-SftLE   CLftUSE   PROHIBITIONS 

The  Administration  has   reviewed   the   issue  of  preempting 
due-an-sal4   clause  prohibitions  and  has  determined  that  a 
preemption   is   necesaary  and  appropriate.      We  would  confine 
the  preemption   to   Federally  chartered  depoaltotry   inetitutions, 
as  well   as   l-enders  other   than  atate  chartered  depository 

institutions  —  approved   by   the   Secretary  of  Housing  and  Urban 
Development   for  participation  in   any  mortgage   insurance 
program  under  the   National   Housing  Act.      state-charterad 
depository   institutions   have   the  ability   to  convert   to  -o 
Federal   charter   if   state  due-on-«ale  prohibitions  prove 
onerous  or   if   the   states   do  not  eliminate   auch  prohibitions, 
while   state   chartered   nondepository   inetitutions  do  not 
have   the  option   to  convert   to   a  Federal   charter.      We  would 
not,   however,    include   in   the  federal  preemption  a  provision 
allowing   the   states   to   override  this  action  by  voting  on 
whether   to  adopt  or  renew  a  dua-on-sale  prohibition  within  a 
specified  period  of  time. 

The  difficulties  of   the   thrift   industry  and   the   Federal 
government's   stake   in   the  viability  of  the   industry  through 
the   Federal  deposit   insurance  agencies  make  preemption  a 
legitimate   Federal   concern  and  one   that  requires  prompt  action. 

GLASS-STEAGALL  ACTIVITIES 

1    would   like    now  to    turn   to   those   sections   of   S,    1720 
that  deal   with  the  Glass-Steagall  Act.      As   you  know  from 
my   testimony  before    this  Committee    in  April,     I    feel    strongly 
about    the   need    to   revise    this   nearly   50   year   old    statute.       The 
legislation   proposed   would   authorize    commercial    banks   to   under- 
write   and  deiil    in  municipal    revenue  bonds    and   would   authorise 
all   depository   Instttutione    to   sponsor   and   underwrite    shares 
of  open-end   investment  companies   (mutual   funds). 
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libarallEatlon  of  accasB  to  sacurlttaB  buaineaa  by  depoaitory 
inatitutions.      Ultimately  we  would   £avor  all   auch   inBtltutiona 
having  the  power   to   underwrite  and  deal   tn  municipal   revenue 
bonda  and   to  aponaor  mutual   funda  and   underwrite  their   aharea. 
but  thrift   inatitutiona  and  credit  uniona  will  have  enough 
new  powers   to  develop   for   the   tine  being. 

Mr.   Chairinan,   we  have  developed  an  approach  to  deregulatioi 
of   aecuritlea  activltlea  that  diffsra   from  the  approach 
contained   in   S.    1730.      Ha  propose   that  commercial  bank*  be 
authorised   to   engage   in  municipal   revenue  bond   underwriting 
and  dealing  and  the   aponaoring  and  underwriting  of  mutual   funda, 
provided  they  do   ao  through  a  bank  holding  company  eubsidiary. 

Ihe   aubaidlary  would   function  aa  a   full  member  of  the 
securltiea   industry)    it  would  be  eligible   for  membership  in 
the  appropriate   aecuritlea  Induatry   self  regulatory  organlia- 
tlona,    auch  aa   the  National  Asaociatlon  of  Securities  Dealera, 
and  would  bo  regulated  at  the  Federal  government   level  by 
the   Securltiea  and  Exchange   Commiaalon.      Any  bank  electing 
to  create   a   aubaldiary  would  have   to  transfer   to   it  all  other 
traditional   securities  business,    such  aa  underwriting  and 
dealing   in  U.S.    Treaaury  and  municipal   general   obligation 
bonds.      Parenthetically,    Mr.    Chairman,    I  might  mention  that, 
with   regard   to  competitive   equality,    a   aecuritlea   firm  dealing 
only   in   Federal,   municipal,    or  mutual   fund  obligations 
could  eatabliab   a  holding  company  and  own  a  conmercial  bank 
within   It. 

irltiea  activltlea 

It  eetabllahes  an  equal   competitive   footing   for 
securltiea    firms   and   commercial   banks   with   respect 
to  their   common   aecuritieH  activities. 

It  eatabliahea   the  holding  company  vehicle  as  a 
means  to  expand   the  activities  of  bank  holding 
companies  generally  and   securltiea   subaidlarles   In 
particular.      I  will  have  more   to   say  on  this 
subject   later   in  my  testimony  today. 

It   uees  the  holding  company  vehicle   to  separate   the 
Federally  insured  depository  business  of  banking 
from  activltiee  that  may  have   a  higher  degree  of 
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Our   proposed  bank  holding  company  aecuritles   aubaidlary 
would  have  the   same   tax   treatment  a»  an   independent   •ecuritles 
firm,   the   same   regulators  And   the  •ame  access   to  outside 
financing  and  outside  customers        In  contrast,    leaving  securi- 
tisB   activities   Bubmerged   within  tha  corporate   structure  of 
a  commercial  bank  as  S     1720  presently  di>es  would  afford 
the  toank   several  -advantageH   in   the   Hecuritiee  business-      The 
bank  s   securities  activities  uould  have   preferential   tax 
treatment      particularly  as  regards   the   carrying  of  securities 
in  inventory:    they  would   be   r-egulated  by  the   Federal  bank 
Regulatory   agencies   for   which  securities  activities  are  only 
a   limited   aspect  of  bank  business;    they  would  have  access   to 
financing  baaed  on   the  cost   of   the  bank's   insured  deposits; 
and  they  would  have   opportunities   for  the  non-arms   length 
linkage  of   traditional  banl^   seirvlces  to  the   securities  business 
of  the  bank.      There  ate   too  many  inequalities  here   to   satisfy 
the  goal  of   equal    treatment   for  all    financial   institutions 
doing  the   same  kinds  of  business. 

concept     Mr.    Chairman,      in   addition, 
we   are   prepared   to  make   a  study,    within   two   years  after  the 
effective   date  of  the   law,   regarding   the   impact  of   these  new 
bank   securities  activities  and  to  determine  what  additional 
activities  might  be  appropriate. 

BANK   HOLDING   COHPAMIES 

Recent   events  have  brought   i 
that   the   financial   services  marks 

that  many  companies  are  broadening  the  range  of  services 
they  Offer  to  liUBinees  and  the  consunier.  Increasingly,  this 
la  a  direct  challenge  to  banks  and  bank  holding  companies 
whose  range  of  possible  financial  services  is  restricted  by 
regulation.  I  believe  that  the  time  has  come  to  permit  bank 
holdin'j  coirprin  Li; '^  to  compete  more  fully  with  the  many  firms 
which   are   now   entering    the    financial    services   market. 

One   Important  advantage  of  offering  new   financial   ser- 
vices   through   a   bank   holding   company   rather    than   a   bank   i« 
its  ability  to   separate   new   functions   from  the  traditional 
business   of  banking.      This   can  be   Important  if  the  new  func- 
tions have  or  are  perceived   to  have  a   greater   element  of 
risk.      We   :.,.-■     j-..jr]ize      Mr     Chairman,    that  banX3  are   dif- 
ferent  from  other    !  ".tt  i  Cutions   in   that  a   substantial  portion 
of  the    funds   they  receive  are  deposits   InGured   tiy  a  Federal 
government   aqency.      This  gives  banks   an   inherently   lower 
coat   of    funds  -and   also    requires    us    to    he    circumspect    in 
permitting  banks   to  take    risks    which   go  beyond    traditional 
banking   practice.       It    la    not    appropriate    for   depository 
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incraaasd  rlaka  whll*   en^joylng  Inauranca  by  the   Federal 
90varniii«nt  designed  for   institution*  taking  nuch   laaa  rlak. 
If  new  function*  are  set  apart  fron  the  bank   Itaelf   In  a 
holding  company   subiidiary  the  bank   Is  insulated   frca  these 
risks  but  may  atill  carry  on   its  custoinaEy  business  of 
accepting  deposits  and  making  loans. 

Insofar  as  the  greater  risks  of  new  activities  can  be 
separated  from  the   risks  of  traditional  banking  businessi   we 
would  support  additional  activities   for  bank  and  thrift 
holding  conipaniea  beyond  those  now  permitted,      por  example. 
Mr     Chairman     the  thrift  Industry  would   like   to  malce  direct 
investments  in  real  estate     as  distinguished   from  mortgage 
loans,    to  make  use  of  its  expertise  and  experience   In   local 
real   estate.      ntlSi   of  course     would  create  a  quantum  of 
additional  ana  different  fiaka   for  these   insured   institutions. 
We  would  have  no  objection   if   Federally  chartered  thrift 
inatitutions  were  given  this  authority,   provided  that  all 
direct  inveatments   in  real   estate  were  made  through  a  holding 
cos^any   Bubsidiary  and  that  commercial  banks,    through  a 
holding   ccmpany   subsidiary     were  given  the   same  authority. 
In   this  way,    the  entity  of  which  the  thrift   institution  or 
bank   is  a  part  could   increase    its  earnin-gs  and   improve   its 
financial  condition,   without  endangering  the   safety  of  the 
thrift  Institution  or  bank  or   increasing  the  risks   to  the 
Federal  deposit   insurance  fund  and   uninsured  depositors. 

This   Is  but  one  example  of  a   service  which  could  be 
offered  by  a  holding  company — in  direct  competition  with  other 
kinds  of   enterpriseB — without  subjecting  the   insured   institution 
which  Is   its   subsidiary  to  risk,      in  a  very   real   sense   this 
approach  will  create  the  "level  playing   field"   on  which  all 
institutions   that  offer  financial   services  can  compete  while 
recognliing  the  uniqueness  of  depoaitory   Institutions   In  our 
current   financial   system. 

OTHER  mTTERS 


S.    1721  —  To  Combine  the  Federal  Deposit  Insurance  Funds 

llie  idea  of  consolidating   the   three  Federal  deposit 
inailrance  agencies  expressed   in  S.    1721  has  consld-erable  merj 
although   it  seems  premature  until  we  have  made  some  progress 
expanding   the  powers  of  thrift  institutione       We  would  like 
to  work  with  the  Congress  in  exploring  this  proposal  at  a 
later  date.      As   the  powers  of   all  depository  institutions 
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become  almllBr  or  th«  aaiHi  It  seeiiia  Inapproprlata  i 
thre«  BBparate  Inauranc*  Bg«ncles.  nie  ab]ectiv«B  i 
clal   acCivittes  of  tha  threa   should  ba   the   •ante. 


Pofpaitory  Insurance  of  Rgtirement  ftccounts 

We   strongly  oppose   any   increaao   in   Fodoral  depoalt 
insurance      including   the   increase   from  5100,000   to  S2SO,000 
for  retirement   accOitntH   contained  in  S.    1720,      Dapoait   inaur- 
ance   coveraga   for  all   accounta  was  ralaed   from   $40,000   to 
$100,000  only  last   year.      That   increaaa  eictanded   Inauranca 
coverage   to  all   retail   deposita   (generally  defined  aa   thoae 
under   $100,000).      A  further   increi^e   at   thia   time  would,    in 
effect,   extend   coverage   to  ilepoaitors  who   should  be   able  to 
make   invaatroent  deciaion*  without   reliance  on  deposit   inauranct 
and   who   ahould.    by  their   actions,    influence   rlaX-taking  by 
depoaitory   Inatitutiona.      Tha  discipline  uninsured  depositors 
bring  to  the  buslneaa  of  comnercial  banks  and   thrift   inatitu- 

Preemption  of  State  Usury  Callings 

The  Depoaitory   Inatitutions   Deregulation  and  Monetary 
Control  Act   of   1980  praainpts   state  usury  ceilings  on  mortgage 
and  conunercial   loans,    if  state   legislatures  do  not  reinatate 
the  ceilings   for   their   states  within   threa  years   from  the 
effective  date  of  the  Act.      We   favor  preemption  of  usury 
ceilings   for  all   loans   in   the  manner  prascribad   In   the 
Deregulation  Act,   as  proposed   in  S.    1720.      In  our  opinion, 
usury  csilinga  only  diatort   financial  markata  and  credit 
flowa  and  do  not   reduce   tha  cost  of  credit   In   the  economy. 

Banking  Affiliates 

He   support   the  proposed   revisions  of  Section  23A  of  the 
Federal    Reserve   Act   so   long   as   they  are  not  expanded   to 
give   :ii"         "   ■■!  .  i'l    ■  'tions  of  a  bank  holding  company  mora 
favorable   treatment   than  organiiatlona  outaida   the  holding 
company.       Thia    is   a    significant   issue   given   our    proposed 
reliance  on  bank  holding  companies   for   arma-length  treatment 
of  securities   and  other   subsidiaries. 


We  favor  exempting  depository  institutions  with  less 
than  55,000  000  in  deposits  from  reserve  requirements,  if 
thv  dollar  amount  of  deposits  necessary  to  qualify  for  the 
examption  is   Increased   by  1001  of  the  percentage   increase   ir 
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total  dapoaltory  Inatitutlon  dapoaits,   rathar   than  by  80)  «• 
ccntainad   In  the  propoB*d  lagialatlon.      "nils  change   ahould 
lift  on  unneceaaary  burden  front  anall   inetitutlona. 

Intarnatlonal   Banlclng  Facllltlea 


inaurance  ha a 

Inaurance  Actlvltlea  of  BanK  Holding  Companlea 

The  Admlnlatration  opposea  the  reatriction  of  bank  holding 
company   insiirance  activities  as  contained   in  S.    1720.      He 
believe   this  would  be  an  anticcmpetitlve  move  contrary  to 
our  objective  of  equal   treatment   for  all   financial   inatitutiona. 

Technical  Provlaiona 

There  are   several  provlaiona  of  5.    1720  that  are  more 
technical   in  nature  and  can  beat  be  developed  by  the  Congreaa 
and   the   regulatory  agenciea.      Where  we  have   special   concerns 
regarding  theae  provialons  we  will   communicate  our  views  at 
a   later  date. 

Kr.   Chalrmani    in  closing   I  would  like  to   thank  the 
Committee  again   for  offering  me  this  opportunity  to  present 
the  Treasury  Department's  and   Che  Administration's   views  on 
iaaues  relating  to  the   financial   aystem.    Issues   about  which 
I    feel   very   strongly.      I  would  alao   Liko   to  thank   you,    Mr. 
Chairman,    for   all   of  the  work  you  have  done   in  arranging 
these  hearings  and  preparing   this   legislation.      Me  would 
like   to  work  closely  with  the  Congress  to   secure  passage 
of  this  legislation. 
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The  Chairman.  Thank  you,  Mr.  Secretary. 

I  welcome  your  comments  as  far  as  going  beyond  this  legislation. 
To  be  more  specific  about  that,  to  a  general  review  of  Glass-Stea- 
gall  and  McFadden.  That  is  something  that  I  stated  before,  that  it 
is  not  possible  to  get  into  that  general  review  this  year.  I  do  intend 
to  do  that  right  after  the  first  of  the  year,  at  the  start  of  the  second 
session  of  the  97th  Congress.  I'm  pleased  that  the  administration 
will  be  ready  at  that  time  to  submit  their  comments  and  be  pre- 
pared to  testify  on  a  much  broader  review  of  Glass-Steagall  and 
McFadden. 

So  I  appreciate  your  testimony  on  that. 

Mr.  Secretary,  this  past  Friday  afternoon,  you  announced  that 
DIDC  would  consider  postponing  the  half  percent  increase  in  the 
passbook  account  rates.  I  welcome  that  statement  by  the  adminis- 
tration. I  am  one  who  participated  in  the  creation  of  H.R.  4986  and 
the  6-year  phaseout  of  R^  Q,  I  was  one  who  favored  a  faster 
phaseout  than  the  6  years  that  we  provided,  however,  when  we  did 
set  up  DIDC,  the  statement  of  the  maneigers  and  the  conversation 
at  that  time  with  regard  to  safety  and  as  rapidly  £i8  economic 
conditions  warrant. 

So  although  I  still  favor  the  continued  deregulation  and  as  fast  a 
phaseout  as  possible,  I  did  feel  that  the  timing  of  the  50  basis  point 
increeise  was  not  helpful  to  the  thrift  institutions.  It  increased  their 
cost  of  money  without  really  giving  them  any  additional  competi- 
tiveness, A  difference  between  BVz  and  6  certainly  didn't  make 
them  competitive  with  money  market  funds. 

So  I  wjis  going  to  question  you  at  great  length  on  that  activity.  I 
am  sure  you  have  preempted  the  entire  committee  from  asking  you 
many  questions  on  that  by  your  statement  of  Friday.  I  think  I  can 
speak  for  at  least  a  majority  of  the  committee,  that  we  are  pleased 
with  your  statement  and  the  activity  that  you  propose  to  take  in 
that  area. 

Would  you  like  to  make  any  comments  at  this  point? 

CROSS  CURRENTS  IN  THE  ALL  SAVERS  CERTIHCATES 

Secretary  Regan.  Thank  you,  Mr.  Chmrman.  I  might  explain 
just  a  little  bit  my  thinking  and  why  the  change  of  mind,  at  least 
temporarily.  First  of  all,  there  are  an  awful  lot  of  cross  currents 
going  on  in  the  market  for  all  savers  certificates  and  other  depos- 
its, that  I  don't  think  anyone  in  the  country  understands  at  the 
present  moment.  I  have  tried  to  contact  leading  thrift  institutions 
as  well  as  commercial  banks,  and  many  of  their  industry  organiza- 
tions. And  no  one  yet  has  a  good  handle  on  how  much  of  this  is 
new  money.  We  were  quite  surprised  that  at  least  initially  a  lot  of 
this  money  was  not  coming  out  of  money  market  funds.  That  was 
contrary  to  expectations  of  most  of  us  as  to  what  the  source  of 
these  funds  would  be. 

Therefore,  it  seemed  prudent  to  back  off  on  any  change  in  pass- 
book ceiling  rates  until  we  find  out  where  the  all  saver  certificates 
money  actually  is  coming  from.  If,  indeed,  a  great  deal  of  it  is 
coming  from  passbook  savings,  then  there  is  no  need  for  this  in- 
crease in  the  ceiling  rate,  because  it  will  not  suffice  to  accomplish 
our  purpose,  which  is  to  make  passbook  savings  more  competitive 


dbyGoot^Ic 


21 

with  current  market  rates,  so  that  they  will  not  flow  out  of  the 
institutions. 

The  fftcta  remain  that  the  thrift  institutions  on  their  liability 
side  have  to  be  free  to  compete  for  money  in  an  inflationary  period 
at  or  about  current  rates. 

We  have  other  meetings  of  the  DIDC  coming  up.  December  is  the 
next  meeting.  We  can  again  review  this  subject.  As  we  have  a 
firmer  grasp  on  what  is  going  on,  we  can  better  decide  whether  or 
not  we  want  to  increase  uie  passbook  ceiling  rate.  Therefore,  it  was 
my  suggestion  to  the  other  members  of  the  DIDC  that  at  least  for 
now  it  was  bwt,  not  to  put  the  increase  into  effect  on  November  1. 

The  Chairhan.  You  do  intend  to  have  a  special  meeting  of  DIDC 
then? 

Secretary  Rbgan.  No,  that  will  be  by  notation  vote.  We've  al- 
ready  started  circulating  papers  on  this  to  get  the  necessary  signa- 
tures and  votes  from  the  DIDC  members. 

The  Chairman.  But  at  this  point  you  do  expect  that  the  change 
will  take  place  or  at  least  the  deferral? 

Secretary  Regan.  Well,  assumii^  that  everyone,  except  m3r8elf, 
votes  the  same  way,  it  would  come  out  three  to  two  the  other  way. 

The  Chai^wan.  It  appeared  that  your  vote  switch  was  the  only 
one  necessary,  in  light  of  the  other  vote. 

Mr.  Secretary,  my  concern  with  DIDC  also  has  been  centered  on 
the  complexity  of  proposals  which  in  my  view  has  led  to  confusion 
among  officers  and  employees  of  depository  institutions  and  among 
depositors.  DIDC  has  cut  a  rather  wide  swath  restricting  premiums 
and  finder's  fees,  as  well  eis  proposii^  various  phfiseout  schedules 
and  new  titles  of  certificates.  So  I  am  wondering  if  you  could  also 
uige  DIDC  in  your  future  meetings  to  simplify  the  manner  in 
which  the  phaseout  will  occur.  I  mean  we  centralize  on  the  issue  of 
passbook  savings.  There  are  a  lot  of  other  procedures  that  I  think 
have  been  overly  complex.  Do  you  have  any  comments  on  that? 

Secretary  Rbgan.  Well,  what  we  are  attempting  to  do  in  DIDC  is 
to  t^  to  set  a  long-range  der^ulation  schedule  and  then  allow  the 
thrifts  to  stay  on  that  schedule  rather  than  to  start  and  stop  or 
have  just  a  short-term  solution  not  know  what  ^e  long-term  impli- 
cationB  of  that  short-range  solution  might  be.  I  would  like  to  see  us 
stay  on  the  schedule.  I  think  in  moat  cases  we  are  on  schedules 
that  will  allow  the  institutions  to  plan  their  own  futures.  I  hope 
that  when  this  legislation  that  we  re  discussing  now,  S.  1720,  is 
passed,  and  depository  institutions  get  additional  asset  powers  that 
they  know  where  th^'re  going  to  he  on  the  liability  side  of  Uieir 
balance  sheets  at  the  same  time. 

The  CiumHAN.  The  Chairman  of  the  National  Credit  Union 
Administration  is  a  member  of  DIDC.  The  new  proposed  chairman 
was  before  this  committee  on  Friday,  and  although  they  are  a  part 
of  DIDC.  they're  not  subject  to  DitiC's  decisions.  I  asked  him  on 
Fridajr  whether  he  felt  that  it  was  fair  for  them  to  be  able  to 
participate  in  a  decision  like  setting  the  depository  accounte  at  6 
percent  and  yet  go  right  out  and  set  theirs  at  12,  if  there  wasn't 
some  omflict  there.  He  declined  to  answer,  as  not  having  yet  been 
sworn  in  as  Chairman  of  NCUA. 

I  would  ask  you  that  Question.  Do  you  think  the  NCUA  Chair- 
man ou^t  to  be  a  memtter  of  DIDC,  and  if  he  is,  should  he  not 
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perhaps  be  a  nonvoting  member,  like  the  Comptroller  of  the  Cur- 
rency? 

Secretary  Regan.  I  haven't  reflected  on  that,  Mr.  Chairman.  It 
seems  to  me,  as  a  topK)f-the-head  answer,  that  his  views  are  appro- 
priate to  that  committee.  He  understands  the  problem  from  a 
different  angle.  I  would  hate  to  think  that  a  member  of  that 
committee  was  voting  only  from  a  narrow  parochial  point  of  view 
and  trying  to  hold  down  competition  for  his  own  particular  phase 
of  the  industry.  I  would  think  that  the  new  Chairman  could  give 
£ui  unbiased  vote  in  the  committee. 

CREATE  A   LEVEL  PLAYING  FIELD 

The  Chairman.  Mr.  Secretary,  at  this  point  I  would  like  a  gener- 
al response.  Referring  to  your  opening  statement — you  and  I  have 
talked  about  this  many  times,  the  overall  need  for  attempting  to 
create  a  level  playing  field.  How  do  you  see  the  financied  services 
industry  evolving  in  this  country  over  the  years  ahead,  given  all 
that  has  transpired  recently,  the  money  market  funds,  over  $150 
billion,  all  the  mergers  that  I  talked  about  in  my  opening  state- 
ment, the  American  Express-Shearson,  Prudential-Bache,  and  so 
on.  How  you  feel  that  is  going  to  evolve,  and  what  do  you  believe 
the  consequences  would  be  for  commercial  banks  and  thrift  institu- 
tions, if  Congress  fails  to  act  to  increase  their  competitiveness,  as 
we  are  attempting  to  start  that  process  now? 

Secretary  Regan.  Well,  Mr.  Chairman,  first  of  all,  I  have  to  say 
that  we  have  to  remember  that  financial  people  are  the  same  as 
manufacturers  or  anyone  else.  They  are  ingenious  about  coming  up 
with  new  products,  products  that  either  there  is  a  demand  for  or 
for  which  a  demand  can  be  created.  I  think  that  that  will  continue, 
not  only  in  the  1980's  and  1990's,  but  with  new  electronic  advances, 
these  new  products  will  probably  change  even  faster.  Some  of  these 
laws  that  we  are  considering  today  were  fashioned  in  an  era  when 
they  never  heard  of  advanced  electronics,  either  for  computers  or 
for  communications  or  for  transfer  of  funds. 

I  think  that  we  now  know  that  that  process  cannot  be  slowed 
down.  If  we  don't  do  something  for  the  banks  and  the  thrift  institu- 
tions, they're  going  to  be  unnecessarily  held  back  and  other  institu- 
tions are  going  to  come  in  and  take  their  place. 

A  thought  comes  to  mind  that  we  might  Icwk  at  the  transporta- 
tion industry  to  see  what  happened  there,  where  the  railroads 
thought  they  were  just  in  the  business  of  running  railroads,  and 
other  modes  of  transportation  came  in  and  superseded  them,  truck- 
ing and  the  airlines.  And  as  a  result,  many  of  our  great  railroads 
ended  up  in  a  great  deal  of  trouble. 

I  think  the  same  thing  could  happen  in  the  financial  services 
industry,  if  we  don't  keep  the  main  portions  of  it,  the  banks  and 
the  thrift  institutions,  in  a  position  where  they  can  compete  effec- 
tively. I  don't  think  there  is  any  way  that  you  can  slow  down  the 
ingeniousness  of  others  in  the  financial  services  industry.  I  don't 
think  you  would  want  to,  even  if  you  could.  And  unless  you  are 
prepared  to  say  that  the  banks  have  had  it,  you  are  going  to  have 
to  do  many  of  the  things  that  are  not  only  in  S.  1720,  but  the 
successive  steps  in  years  ahead,  in  order  to  keep  them  competitive. 
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And  when  you  look  at  it,  who  is  the  chief  beneficiary  of  all  of 
this?  It  has  to  be  the  consumer.  You  get  corporations  of  this  size 
that  Eu^  competing,  and  that  necessarily  means  better  service,  it 
means  faster  service,  it  should  mean  cheaper  service.  And  to  the 
extent  that  the  consumer  is  the  beneficiary  I  think  the  Nation  is 
better  off. 

The  Chairman.  Mr.  Secretary,  my  time  is  up  on  this  round.  I 
would  like  to  thank  you  for  your  generfd  support  of  the  l^islation. 
I  vrill  look  forward  to  working  with  you  on  the  mechanics  of  it  and 
changing  it.  I  would  also  share  your  view  that  the  market  is 
chaining  so  rapidly.  I  believe  Congress  would  be  irresponsible  to  sit 
back  and  do  nothing  and  not  attempt  to  recognize  these  traumatic 
changes  that  are  taking  place  in  the  marketplace. 

So  I  do  thank  you  for  the  administration  s  support  in  general  of 
this  legislation.  Senator  Cranston? 

Senator  Cranston.  Thank  you  very  much,  Mr.  Chairman.  Wel- 
come, Mr.  Secretary. 

QUESTION  WISDOM  OP  DIDC 

Like  many  others,  I'm  very  pleased  that  you  had  second  thoughts 
about  the  November  I  passbook  ceilii^  increase  and  decided  to 
delay  that  proposal.  That  action  does  lead  to  questions  about  the 
wisdom  of  the  validity  of  the  structure  of  the  DIDC,  I  think.  The 
passbook  rate  increase,  as  I  understand  it,  has  been  repeatedly 
considered  and  turned  down  by  the  DIDC,  due  to  the  earnings 
problems  of  the  thrifts,  the  earnings  problems  have  deteriorated 
since  that  first  decision  was  made  not  to  have  an  increase,  and 
although  you  have  now  reversed  it,  I  would  like  to  ask  what 
information  you  luid  other  members  of  the  Board  had  that  caused 
you  to  vote  for  that  in  the  first  place. 

Secretary  Regan.  I  was  convinced  at  that  time  that  something 
had  to  be  done  to  stanch  the  flow  of  funds  out  of  the  thrift  institu- 
tions. They  were  losing  funds  out  of  passbook  savings  rapidly.  The 
refison  had  to  be  that  they  were  not  paying  competitive  interest 
rates,  and  while  there  was  a  certain  basic  amount  that  probably 
would  stay  in  the  institutions,  gradually  most  of  it  would  erode,  as 
more  and  more  people  came  to  realize  that  5V2  percent  or  5  percent 
does  not  compete  effectively  with  15  percent.  And  in  an  effort  to 
make  them  more  competitive,  I  wanted  to  take  the  first  step, 
however  small.  And  a  hsUf  a  percentage  point  increeise  was  a  smal] 
step  in  that  direction  of  making  them  more  competitive  in  interest 
rates. 

We  have  been  told  that  the  money  for  all  savers  certificates  is 
not  coming  out  of  the  money  market  funds  to  the  extent  that  we 
initially  assumed  it  would.  Later  this  may  turn  out  to  be  a  false 
blip  or  something  of  that  nature,  but  at  least  the  initial  indications 
are  that  in  the  first  week  of  all  savers,  money  market  funds  in- 
creased rather  than  decreased. 

To  put  it  mildly,  I'm  confused  as  to  what  is  going  on  there.  I  can 

find  no  one  who  has  made  any  detailed  study  of  where  the  money 

is  etawmi  from.  So  we  decided,  "We  can  always  revisit  this  ques- 

[  lion.  We  are        ig  to  have  further  meetings  of  the  DIDC,  so  let's 

LVai^  off  no«       see  what  is  going  on  and  Hnd  out  if  most  of  that 
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ASC  money  is  coming  from  passbook  savings,  so  that  the  half- 
percent  increase  isn't  going  to  stanch  that  flow." 

Senator  Cranston.  The  DIDC  changed  the  way  the  MMC  rate  is 
indexed  to  include  a  4-week  averagii^  process.  As  I  understand  it, 
that  would  allow  finemcial  institutions  to  pay  a  high  MMC  rate 
when  interest  rates  are  falling.  How  is  that  action  going  to  help 
depository  institutions?  Isn't  it  simply  going  to  increase  their  cost? 

Secretary  Regan.  Well,  it  will  give  them  a  competitive  advan- 
tage over  other  types  of  instruments  whose  interest  rates  are  fall- 
ing, at  least  on  a  temporary  basis,  and  to  that  extent,  they  should 
keep  funds  in  there  institutions.  Now  to  the  extent  that  the  institu- 
tions can  take  those  funds,  for  example,  at  12  or  13  percent  and 
translate  them  into  other  instrumentis  on  the  asset  side  that  are 
goii^  to  return  them  15  or  16  percent,  there  is  an  arbitrage  figure 
there  that  increases  their  earnings. 

Senator  Cranston.  Can  you  explain  why  the  DIDC  removed  all 
rate  ceilings  on  IRA/Keogh  accounts  at  its  September  22  meeting, 
that  occuired  just  as  Congress  increased  the  eligibility  for  these 
tax-free  accounts?  And  it  would  appear  to  me  that  the  action  is  apt 
to  produce  rate  wars  and  increase  the  cost  to  the  financial  indus- 
try. 

Secretary  Regan.  Well,  I  think  that  the  reason  that  we  took  the 
ceiling  rates  off  was  again  to  make  them  more  competitive  with 
others  seeking  these  IRA  and  Keoghs.  We  want  the  nonbanking 
financial  institutions  to  have  some  competition  from  the  thrifts, 
and  if  we  had  not  taken  the  ceilings  off,  they  would  not  have  been 
in  a  position  to  compete. 

Senator  Cranston.  The  DIDC  has  proposed  for  removii^  all  rate 
ceilings  on  accounts  of  3"^  years  or  longer,  and  a  proposal  also  for 
a  $5,000  minimum  trfmsaction  account  with  no  interest  rate  ceil- 
ings. In  each  of  these  actions,  what  do  you  believe  the  effect  will  be 
on  the  thrift  industry  under  current  conditions?  And  has  it  been 
considered  whether  it  might  not  be  wiser  to  wait  until  the  whole 
financial  sector  is  stronger  and  interest  rates  are  lower,  before  we 
take  these  actions? 

Secretary  Regan.  Well,  again,  this  is  a  judgment  call.  You  have 
a  good  and  a  bad  effect  from  thiJs.  The  good  effect  is  that  by  takii^ 
the  ceilings  off,  you  allow  them  to  compete  more  effectively  with 
other  money  market  instruments.  To  the  extent  that  means  addi- 
tional cost  to  them,  I  would  submit  that  is  probably  bad.  But  I 
think  the  ability  to  compete,  the  ability  to  get  new  funds  in, 
outweighs  the  additional  cost  that  would  result  to  the  institutions. 

REVIEW  OF  Onx:  ACTIONS 

Senator  Cranston.  Do  you  think  it  might  be  wise  to  have  a  30- 
day  review  period  in  Congress  after  DIDC  actions,  before  they 
actually  take  effect,  given  those  eiffected  by  them  an  opportunity  to 
have  their  say  on  recommended  actions? 

Secretary  Regan.  As  a  practical  matter,  we  generedly  do  that. 
For  example,  take  our  most  recent  action  with  regard  to  increasing 
passbook  ceilings  by  a  half  a  percent.  For  physicfil  refisons  you 
cannot  have  something  happen  in  DIDC  on  x  date  and  then  x-plus 
I,  put  it  into  effect,  because  you  have  to  allow  time  in  order  to 
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accomplish  the  necessary  changes,  to  notify  customers  and,  in  fact, 
to  notUy  all  of  the  institutions. 

Senator  Cranston.  I  mean  a  30-day  review  by  Congress. 

Secretary  Regan.  Well,  to  the  extent  that  the  Congress  wishes  to 
get  into  the  nitty-gritty  of  this  type  of  thing.  But  I  would  submit 
that  in  all  probability  during  tins  period  when  we  are  notifying 
institutions,  if  tmy  Member  of  Congress  were  to  make  his  views 
known  to  the  DIDC,  I'm  sure  that  we  could  consider  those  views.  I 
think  if  you  were  to  hold  a  hearing,  you  might  just  as  well  have 
the  Congress  doing  the  work  of  the  DIDC. 

Senator  Cranston.  No,  we  don't  want  to  do  that. 

[Laughter.] 

Senator  Cranston.  The  law  requires  that  the  DIDC  not  increase 
interest  rates  above  market  rates,  but  isn't  that  actually  going  to 
be  the  effect  of  some  of  the  actions  that  have  been  taken? 

Secretary  Regan.  No,  because  money  rates  are  competitive,  and 
to  the  extent  that  we  just  free  them  up,  we  allow  the  institutions  to 
compete  for  funds,  and  they  will  compete  at  the  market. 

Senator  Cranston.  What  would  you  think  of  a  proposal  that 
would  require  unanimous  votes  of  the  DIDC, 

Secretary  Regan.  I  think  it  would  be  horrible.  I  think  that  would 
be  the  same  thing  as  asking  a  congressional  committee  to  have 
unanimous  vote.  I  don't  think  you  could  possibly  get  that.  You 
want  differences  of  opinion  expressed,  but  to  have  everybody  re- 
quired to  get  aboard  before  you  make  a  decision  might  prolong  the 
discussions  ad  nauseam. 

The  Chairman.  That's  what  happens  here.  And  we  don't  even 
need  unanimous  consent. 

[Laughter.] 

Senator  Cranston.  On  the  administration's  bill  submitted  by  the 
Federal  Home  Loan  Bemk  Board,  thrifts  would  virtually  become 
the  same  as  commercial  banks,  allowed  to  invest  100  percent  of 
their  assets  in  nonresidential  investments,  such  as  commercial  cor- 
porate business,  agriculture,  et  cetera,  loans.  Presently,  as  you 
know,  thrifts  are  limited  to  20  percent  of  that  sort. 

What  do  you  think  would  happen  to  housing  financing  under 
that  proposal  and  who  would  there  be  to  focus  on  housing  financ- 


ing? 
Secret 


n*etary  Regan.  Well,  first  of  all,  the  thrift  management  is 
going  to  have  to  make  a  decision  here,  because  as  a  thrift  goes  go 
more  toward  banking,  according  to  S.  1720,  and  in  accordfince  with 
tax  laws,  it  will  become  taxed  as  banks,  and  it  will  come  further 
under  banking  regulation.  If  it  wishes  to  stay  in  the  housing 
market  and  continue  to  get  that  tax  advantage  that  goes  along 
with  housing,  the  thrift  will  not  change  its  asset  structure.  Now  it 
has  been  my  experience  that  most  of  these  financial  institutions  as 
they  chaise,  usually  make  better  than  half,  and  probably  closer  to 
three-quarters  of  their  efforts,  in  the  field  they  know  best. 

The  thrifts  have  a  history  of  knowing  the  housing  industry  and 
the  real  estate  markets.  It  would,  in  my  opinion,  be  only  logical 
that  they  stay  primarily  in  that  market.  At  the  same  time  commer- 
cial banks  will  be  encouraged  to  get  more  into  the  housing  market, 
which  they,  in  many  cases,  have  left.  We  want  them  to  come  back 
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to  help  the  thrifts,  in  order  to  get  the  housii^  market  started  again 
in  1982,  1983  and  1984. 

So  from  our  point  of  view  we  don't  think  the  housing  industry 
need  fear  losing  t^e  backing  of  the  thrift  industry  or  commercial 
banks.  I  think  this  is  a  factor  more  of  interest  ratee  than  it  is  of 
the  prerc^atives  that  we  are  allowing  the  institutions  here. 

Senator  Cranston.  One  final  question.  The  chairman  has  indi- 
cated that  he  would  like  to  pass  these  far-reaching  measures  aa 
swiftly  as  possible  and,  if  possible,  before  the  end  of  the  year. 
Would  you  indicate — and  perhaps  you  would  rather  do  this  in 
writing  than  now — but  if  you  could  do  it  verbedly,  I  would  appreci- 
ate it. 

Which  of  the  provisions  are  not  needed  urgently,  and  which  of 
the  provisions  are  really  necessary  as  soon  as  possible  to  address 
the  very  serious  problems  faced  by  the  thrift  industry  at  the  pres- 
ent time? 

Secretary  Regan.  I  would  be  glad  to  put  that  in  writing  for  you. 
Senator. 

[The  following  stotement  was  received  from  Secretary  R^an:] 

In  mv  testimony  I  have  indicated  that  the  Administration  believes  the  provisions 
e  really  need  swiftly  ate  those  that  authorize  expanded  a 


eparaie  t 
this  would  be  a  good  time  to  pass  the  other  provisions  that  we  support  in  S.  1720,  I 
'iBve  mentioned  only  those  about  which  we  feel  particularly  strongly  at  this  time. 

Secretary  Regan.  I  think  that  the  Senate  has  a  much  better  bill 
than  what  the  House  has  been  concentrating  on,  because  the 
Senate  bill  offers  long-range  solutions  to  the  thrift  industry's  pnd>- 
lems. 

Senator  Cranston.  I  agree  with  you  on  that  point. 

Secretary  Regan.  This  bill  addresses  the  short-term  as  well  as 
the  long-term  needs  of  the  industry  and  I  would  be  glsid  to  expleun 
that  more  in  a  reply  to  this  committee. 

Senator  Cranston.  Thank  you  very  much.  It's  been  a  pleasure  to 
seevou. 

The  Chairman.  Senator  Chafee? 

Senator  Chafee.  Thank  you  very  much,  Mr.  Chairmem. 

ONE-STOP  SHOPPING 

Mr.  Secretary,  last  sprii^  I  introduced  l^islation  to  allow  banks, 
thrifts,  and  credit  unions  to  set  up  their  own  mutual  funds  and  to 
sell  shares  in  their  own  funds  or  the  funds  of  other  institutes.  Now, 
the  opponents  have  come  in  euid  said — namely,  the  Investment 
Company  Institute — have  said  that  this  will  lead  to  an  excessive 
concentration  of  power,  giving  the  banks  an  unfair  advantage  over 
other  institutions.  Primarily  they  are  thinking  this  would  be  one- 
stop  shopping,  and  thus  the  tilt  will  go  and  the  playing  field  will 
not  be  even,  as  far  as  the  investment  companies  are  concerned. 
Could  I  have  your  thoughts  on  that? 


liabiUty  poweis  for  thnft  institutions  so  that  these  institutions  will  be  able  to 
compete  for  funds  and  invest  them  profitably.  In  addition,  we  believe  the  provisions 
authorizing  emergency  Interstate  and  interindustry  mer^rs  and  acquisitionB  to 
rescue  troubled  depository  institutions,  including  credit  unions,  are  very  important 
The  Administraticm  has  reviewed  the  issue  of  preempting  state  due«n-sale  OTohibi- 
tions  and  has  det«rmined  that  a  preemption  is  necessary  and  appropriate.  Finally, 
we  strong  support  the  sections  in  S.  lT20  that  deal  with  the  Glass-Steogall  Act, 
however,  we  irauld  favor  putting  the  securities  and  direct  teal  estate  investment 
activities  of  depository  institutions  in  separate  affiliates.  Although  we  believe  that 
this  would  be  a  good  time  to  pass  the  other  provisions  that  we  support  in  S.  1720,  I 
have  mentioned  only  those  about  which  we  feel  particularly  strongly  at  this  time. 
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Secretary  Regan.  Certainly,  Senator.  I  will  try  to  make  it  brief, 
although  it  is  really  a  complex  answer. 

The  way  that  we  are  proposing  this  is  that  a  bank  holding 
company  set  up  a  security  subsidiary  within  that  holding  company, 
and  that  subsidiary  be  the  equivalent  of  a  securities  industry  corpo- 
ration or  partnership.  We  see  no  unfair  advantage  that  would 
result,  just  more  competition.  Now,  the  securities  industry  can 
hardly  say  that  more  competition  is  unfair,  unless  they  are  closet 
cartelists.  I  would  suggest  that  they  should  welcome  competition, 
because  this  is  in  the  true  sense  of  American  capitalism, 

TTiere  are  many  people  who  are  concerned  about  the  capital 
raising  abilities  of  the  securities  industry.  I  think  this  is  a  step  in 
helping  resolve  that  concern.  We  have  many  large  securities  com- 

Kanies,  many  of  whom  are  goin^  to  be  backed  by  conipanies  that 
ave  more  earning  power  m  finance — for  example.  Sears  earns 
more  in  finance  than  most  banks  and  so  does  Prudential.  To  the 
extent  that  they  are  now  going  to  be  competing  with  banks,  I  don't 
think  that  the  seci^rities  industry  can  say  that  it  is  unfair  competi- 
tion to  allow  banks  to  compete  with  Sears  and/or  American  Ex- 
press or  Prudential.  I  think  that  it  makes  more  sense  to  let  banks 
into  it. 

I  think  the  customer  will  benefit  here;  if  a  customer  wants  to 
bi|^  mutual  funds  or  money  market  funds  from  a  bank,  why  not? 
What's  wrong  with  that?  So  from  my  point  of  view,  I  say  the  more 
the  merrier  and  the  more  competition,  the  better  off  the  entire 
industry  will  be. 

Senator  Chafee.  Well,  I  certainly  agree  with  you  on  that.  My 
problem  is  with  the  administration  s  proposal  about  this  separate 
company  that  you  are  talking  about.  Banks  currently,  of  course, 
invest  trusts,  guardianship  and  State  accounts,  individually  and 
collectively.  They  handle  agency  accounts  individually.  They  under- 
write general  obligation  municipal  bonds,  and  of  course  they  invest 
for  their  own  account  in  municipal  revenue  bonds.  That  is,  the 
bank  invests  for  its  own  account.  And  it  seems  to  me  to  impose  this 
elaborate  structure  on  top  of  it  presents  a  problem,  em  added 
impediment  if  you  want,  and  I'm  particularly  thinking  of  the 
smaller  banks. 

I  wonder  if  this  isn't  something  a  little  extra  that  they  will  have 
to  wrestle  with  in  getting  into  a  holding  company.  I  suppose  one  of 
the  questions  is  will  the  ability  to  go  into  a  holding  company  be 
freely  granted,  and  secondly,  to  set  up  a  separate  mechanism  when 
already  they  are  doing  an  awful  lot  of  it.  Would  the  figency  ac- 
counts have  to  be  moved  over,  for  example,  into  this  separate 
entity? 

Secretary  Regan.  Well,  answering  your  last  question  first;  no. 
What  we  are  saying  here  is  strictly  whatever  securities  activities 
the  bank  is  going  to  perform — and  again,  this  is  voluntary — a  bank 
doesn't  have  to  do  this — but  if  the  bank  chooses  to  do  it 

Senator  Chafee.  To  get  into  the  money  market? 

REVENUE   BONDS 

Secretary  Regan.  To  get  into  underwriting  revenue  bonds  and 
the  like.  We  say,  OK,  set  up  a  separate  subsidiary,  because  if  you 
don't,  first,  a  bank  would  have  unfair  tax  advantages.  A  bank  on 
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Thinfir,  sod  moat  imiw»mt  «e  wsm  id  iwft^ 1  the  FMC 

fonds.  We  in  the  Fedoxl  Govenanent  have  ta  tluiik  tboo^  what 
the  efieet  is  of  what  we  aie  doii«.  If  tfaeae  tfaineB  pnne  n^.  and 
if  thej  pot  tfae  bank  in  jeopardy,  the  PUC  has  to  step  in.  Tbat  hae 
budgetary  implicstianft. 

We  are  saying  "*■"'■«*  the  bank  and  its  ineoraoce  featuie,  and 
from  the  securities  "ffltiMto*  that  is  taking  more  risks.  If  sontetliing 
happens  in  that  securities  affiHatf,  it  need  not  impact  tfae  bank 
itself. 

Senator  C^Anx.  I  agree  with  tfae  gaiaal  appRvdi  here.  l^biD 
doesn't  directly  provide  for  FI^  insorance,  ahboo^  I  ihhhmwi  tfae 
bank  might  be  lending- 

Secxetary  Rbgax.  Well,  that's  ezactfy  tfae  point,  Senatar.  We 
have  found  that  wfam  the  FDIC  steps  in  to  rescue  a  bank,  fbr 
whatev^-  reason  tfae  bank  is  having  tzTJuUe,  tfaey  bail  out  every- 
body. And  we  don't  think  that  the  bank's  stockholders  dKnkl*be 
baited  oat  if  the  bank  volantarily  »«""**»  risks  in  a  diffenait  fidd:  ~ 

Sraator  C^ATKs.  Why  aren't  yoa  prepared  to  ghre  tfae  saaie 
power  to  tfae  thrifts,  to  the  S.  &  L~'s,  and  to  tfae  credh  anions?  K 
seons  to  me  yoa  are  exac»bating  tfae  probkans  that  they  are 
running  into  already  if  you  don't  let  them  compete  in  this  fidd 
that  is  going  to  involve  the  commercial  banks  so  estenaiwJy.     • 

Secretary  Rbgam.  We  are  well  aware  tfaat  there  seone  to  be  a 
dichotomy  here,  but  what  we're  actually  trying  to  do,  Saiator,  is 
say,  look,  we're  giving  them  a  lot  of  new  powers  threap  &  1720: 
the  ability  to  make  oommercial  loans;  the  ability  to  make  cuisan^ 
er  loans;  various  other  things  of  that  nature.  That  being  tfae  case, 
we  don't  want  to  force  too  much  on  to  them  all  at  oocei  We  have 
said  that  we  would  be  more  than  happy  to  revisit  the  question  of 
additional  powers  in  a  while  eifter  they  have  gained  ezperioice 
with  the  new  powers  that  make  them  more  like  banks.  In  the 
meantime,  rather  than  hold  the  banks  back,  we  have  s^  Irt  tfae 
banks  go  ahead  into  the  securities  business-  I  doubt,  in  all  bcmesty, 
if  there  are  many  thriils  that  really  want  to  st^  into  secaritjes 
underwriting  either  revenue  bcHids,  general  obligation  btHKls,  w 
mutual  funds  at  this  particular  nxanent. 

Senator  Chafee.  Some  of  those  thrifte  are  pretty  large  and  have 
a  lot  of  managerial  talent,  and  they  mi^t  want  to  do  it.  Well, 
thank  you  very  much,  Mr.  Secretary. 

Thank  you,  Mr.  Chairman. 

The  Chaiehan.  Mr.  Secretary,  Senator  Proxmire  is  next  and  has 
some  questions.  He  just  had  a  phone  call,  and  I  mi^t  just  ask  you 
a  question  or  two  until  he  gets  back. 
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Your  statement  proposes  requiring  a  bank  to  form  a  holding 
company,  afi  we  have  been  discussing  at  quite  great  length  here, 
and  charter  a  separate  subsidiary  of  that  holding  company  for  the 
bank  to  be  able  to  offer  mutual  funds  to  its  customers.  Getting  into 
the  one  bank  holding  company  issue,  this  would  be  a  significant 
expense  for  a  smaller  bank.  Do  you  see  any  possibility  to  enable  a 
smaller  bank  to  act  at  least  as  an  agent  for  a  mutual  fund,  without 
incurring  this  expense  and  at  the  same  time,  without  creating  an 
unfair  competitive  advantage  or  undue  additional  risk  for  the 
FDIC?  In  other  words,  I'm  looking  at  a  mechanism  that  we  might 
explore.  I  don't  expect  a  final  answer  from  you  toda^,  but  hope  to 
explore  the  concept  primarily  for  the  smaller  institutions. 

Secretary  Regan.  I  think  that  is  a  possibility,  Senator,  A  bank 
below  a  certain  size  might  be  able  to  conduct  securities  business  in 
some  method  oUier  than  through  a  bank  holding  company.  I'm 
su^esting  the  use  of  a  bank  holding  company  primarily  by  the 
larger  banks.  It  has  been  my  experience  that  the  large  or  medium- 
size  bank  that  would  want  to  get  into  the  underwriting  of  these 
pEirticular  types  of  issues  probably  would  want  to  engage  in  other 
types  of  securities  activities  as  time  goes  on.  I  am  proposing  the 
holding  company  approach  for  the  long  range  future. 

For  a  small  bank  in  a  small  town  wanting  to  get  into  a  syndicate 
merely  to  underwrite  a  particular  revenue  bond  or  offer  a  money 
market  fund,  there  should  be  some  way  to  do  so  other  than 
through  a  holding  company. 

The  Chairman.  Well,  I  would  like  to  work  with  you  on  that  issue 
because  I  think,  as  many  people  know,  many  of  the  smaller  banks, 
particularly  the  independent  banks,  are  not  too  enthralled  with  the 
one-bank  holding  company  idea. 

Secretary  Regan.  I  understand. 

The  Chairman.  Senator  Proxmire? 

BECONSTITUTING  THE  DIDC 

Senator  Proxmire.  Mr.  Secretary,  as  one  of  the  authors  of  the 
phaseout,  I  sympathize  with  the  dilemma  that  you  are  in.  We  had 
no  idea,  of  course,  that  we  would  have  anything  like  the  economic 
conditions  we  have.  We  certainly  didn't  visualize  the  terrific  rise  in 
interest  rates  and  what  that  would  do  to  the  financial  institutions. 
We  did  try  to  stress  at  that  time  that  the  phaseout  should  take  into 
full  account  the  safety  and  soundness  of  the  institutions  involved 
under  those  circumstaiices,  and  I  realize  that  it  is  difHcult  for  you 
to  answer,  perhaps.  What  would  you  think  of  our  reconstituting 
DIDC  to  drop  the  presence  of  Treasury  as  well  as  the  NCUA,  and 
have  it  include  only  the  Fed,  the  FDIC,  and  the  Home  Loan  Bank 
Board  as  the  agencies  that  provide  liquidity  insurance  for  the 
financial  system  and  have  a  direct  stake? 

Secretary  Regan.  I  will  speak  for  Treasury,  primarily.  We  have  a 
point  of  view  that  is  worth  listening  to  and  Tretisuiy  tilso,  of 
course,  is  part  of  the  regulating  system,  since  the  Comptroller  of 
the  CurreiiCT  reports  to  the  Secretary  of  the  Treasury  and  he  is  a 
r^ulator.  Therefore,  I  think  we  have  as  much  interest  in  the  work 
of  the  DIDC  as  any^one.  In  addition,  the  Treasutr  has  a  broad  point 
of  view  on  what  is  going  on  in  the  fmancim  markets.  I  think 
Treasury  should  have  a  representative  on  the  committee. 
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Senator  Proxmire.  Well,  I  sympathize  with  that,  but  at  the  same 
time  it  just  seems  to  me  that  Treasury  has  the  kind  of  independent 
voice  there,  but  they  don't  have  the  same  concern  for  the  safety 
and  soundness.  And  that  is,  of  course,  one  of  the  center  points  of 
that  legislation. 

Secretary  Regan.  If  I  might  demur  from  that,  I  think  Treasury 
is  every  bit  as  concerned  with  the  financial  soundness  of  the  bsmk- 
it^  system,  whether  it  be  thrifts  or  commercial  banks,  and  I  think 
that  we  are  pretty  sensible  about  that  responsibility.  It  may  be  that 
some  people  think  I  am  a  bit  of  a  firebrand  and  might  want  to 
deregulate  a  little  bit  faster  than  others,  but  nonetheless  I  think 
we  do  proceed  with  deliberate  caution. 

Senator  Proxmire.  Well,  let  me  just  go  over  some  of  the  other 
points  that  not  only  the  half  percent  increase  in  pfissbook  rate, 
which  I  think,  as  the  chairman  pointed  out  obviously  isn't  going  to 
make  the  savings  and  loans  any  more  competitive  with  the  15 
percent  interest;  6  percent  interest,  if  anything,  would  call  atten- 
tion to  the  people  who  have  money  with  the  savings  and  loans  and 
make  them  aware  of  the  fact  that  sure,  they're  gettii^  6  percent 
now,  but  for  heaven's  sake,  they're  foolish  not  to  get  15  percent. 

But  the  other  provisions,  changing  the  6-month  MMC  index  ef- 
fective November  1,  I  understand  the  cost  of  that  to  S.  &  L.'s  will 
be  $300  million,  creating  an  IRA/Keogh  wildcard.  And  the  cost  of 
that,  it  is  argued,  could  be  as  bad  as  both  the  MMC  index  change 
and  the  passbook  rate,  allowing  the  payment  of  brokerage  fees  on 
all  savers  certificates  so  that  the  S.  &  L.'s  have  to  pay  brokerage 

I  wonder  if  those  don't  do  serious  damfige  to  the  savings  and 
loans.  After  all,  we  passed  this  with  the  idea  that  we  were  going  to 
be  evenhanded,  and  I  thought  we  were  giving  savings  and  loans  an 
opportunity.  I  wanted  them  to  have  a  chance  to  compete  more 
effectively,  and  that  was  the  reason  we  passed  this  legislation. 
These  decisions  by  DIDC,  it  seems  to  me,  make  it  very  difficult, 
especially  in  aggregate. 

Secretary  Regan.  Well,  again,  this  is  a  good-news,  bad-news  situ- 
ation. If  we  keep  restrictions  on  their  money  market  certificates,  if 
we  keep  r^trictions  on  what  they  can  pay  for  IRA  and  Keogh 
accounts  and,  on  the  other  hand,  other  financial  institutions  are 
free  to  offer  instruments  that  are  the  equivalent  of  what  depository 
institutions  can  offer  but  have  much  more  attractive  rates  of  inter- 
est, certainly  money  will  flow  out  of  the  thrifts  and  banks. 

Senator  Proxmire.  What  advantage  do  they  get  out  of  paying 
brokerage  fees? 

Secretary  Regan.  Well,  many  of  the  large  brokerage  firms  have 
made  arrangements  with  thrfit  institutions  to  collect  funds  for 
them  and  to  send  the  funds  to  the  institutions.  The  thrift  institu- 
tions are  not  in  touch  with  a  wide  variety  of  customers  to  get  new 
money  for  their  All  Savers  accounts.  The  brokerage  firms  on  Wall 
Street  are  finding  their  own  customers  who  want  to  go  into  All 
Savers  Certificates,  who  might  not  have  heard  of  them,  and  are 
encouraging  them  to  do  so.  The  brokerage  firms  are  acting  as  a 
collection  agency. 
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Senator  Proxmire.  The  representatives  of  the  savings  and  loan, 
or  the  expert  regulators,  the  Home  Loan  Bank  Board,  they  favor 
this  brokerage  fee? 

Secretary  Regan.  The  S.  &  L.'s  actually  wanted  this  brokerage 
service  find  the  Federeil  Home  Loan  B^ik  Board  staff  had  no 
objection. 

Senator  Proxmire.  They  did  support  it? 

Secretary  Regan.  They  did  support  it. 

Senator  Proxmire.  Well,  I  wonder  if  they  still  would.  I  doubt  it, 
from  what  I've  heard.  But  anyway,  let  me  ask  one  other  question 
because  I  think  this  is  really  the  fundamental  problem  we  have 
here.  The  thrifts  are  very  important  to  all  of  us,  of  course,  and  we 
want  to  do  all  we  can  to  preserve  them.  I  think  they  are  very 
important  institutions,  certainly  in  all  of  our  States.  At  the  same 
time,  the  reason  for  the  thrifts  is  to  support  housing,  and  I  wonder 
if  this  l^islation  that  is  before  us  today  wouldn't,  in  effect,  just 
walk  away  from  that  special  function  that  thrifts  have  performed 
very  well  over  the  last  many  years  and  create  a  situation  in  which 
home  buyers  and  homebuilders  just  wouldn't  have  a  fineincial  insti- 
tution which  would  provide  the  kind  of  service  that  thrifts  have  in 
the  past  at  the  price  they  have  in  the  past  with  the  ex[>ertise  they 
have  in  the  past. 

SACRIFICE  TAX  ADVANTAGES 

Secretary  Regan.  Well,  at  the  risk  of  being  repetitious.  Senator, 
I  am  convinced  that  they  would  not  immediately  turn  away  from 
the  housing  industry  and  get  into  those  other  powers.  Look  at  what 
they  would  do  if  tney  were  to  do  that.  First  of  all,  they  would 
sacrifice  many  of  their  tax  advantages.  You  know  the  tax  situation 
of  thrifts  as  well  eis  I  do,  so  I  won't  bother  to  review  that  but  the 
more  they  get  into  other  etsset  powers,  the  less  tax  advantage  they 
would  have. 

Second,  most  of  the  people  within  the  thrift  industry — maneige- 
ment  and  the  like — are  primarily  concerned  with  the  housing  in- 
dustry. I  don't  think  they  are  going  to  turn  their  backs  on  the 
industry  immediately  and  walk  away  from  it.  At  the  same  time,  we 
are  encouragii^  commercial  beinks  to  come  back  into  the  housing 
market  which  they  have  abandoned  over  the  past  few  years.  I 
think  the  combination  will  give  as  much  money  to  the  housing 
industry  as  it  could  possibly  want,  when  the  price  of  money  gets  to 
where  the  housing  industry  can  use  it. 

Frtmkly  what's  wrong  with  the  housing  industry  at  this  point  is 
price,  the  price  of  money.  It  is  too  |iigh  to  make  profits  in  building 
houses,  but  as  soon  as  we  can  get  interest  rates  tfown,  then  I  think 
the  housing  industry 

Senator  Proxmire.  Well,  of  course,  you're  absolutely  right.  The 
fundamental  problem  is  the  interest  rates  right  now.  But  I  am  just 
afraid  when  that  problem  is  gone,  that  we  will  have  lost  much  of 
the  great  advEintage  to  housing  that  savings  and  loans  provided.  I 
was  disturbed — you  are  an  extraordinarily  articulate  and  intelli- 
gent man,  I  think  one  of  the  ablest  people  in  the  administration 
without  any  question,  but  you  said  immediately  turn  away — you 
wouldn't  expect  them  to  immediately  turn  aw^  and  immediately 
abandon  the  expertise  they  have  in  housing.  The  implication  was 
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The  Chairman.  Thank  you,  Mr.  Secretary. 

I  welcome  your  comments  as  far  as  going  beyond  this  legislation. 
To  be  more  specific  about  that,  to  a  general  review  of  Gtass-Stea- 
gall  and  McFadden.  That  is  something  that  I  stated  before,  that  it 
is  not  possible  to  get  into  that  general  review  this  year.  I  do  intend 
to  do  that  right  after  the  first  of  the  year,  at  the  start  of  the  second 
session  of  the  97th  Congress.  I'm  pleeised  that  the  administration 
will  be  ready  at  that  time  to  submit  their  comments  and  be  pre- 
pared to  testify  on  a  much  broader  review  of  Glass-Steagall  and 
McFadden. 

So  I  appreciate  your  testimony  on  that. 

Mr.  Secretary,  this  past  Friday  afternoon,  you  announced  that 
DIDO  would  consider  postponing  the  half  percent  increase  in  the 
passbook  account  rates.  I  welcome  that  statement  by  the  adminis- 
tration. I  am  one  who  participated  in  the  creation  of  H.R.  4986  and 
the  6-year  phaseout  of  Reg  Q.  I  was  one  who  favored  a  faster 
phaseout  than  the  6  years  that  we  provided,  however,  when  we  did 
set  up  DIDC,  the  statement  of  the  managers  and  the  conversation 
at  that  time  with  regard  to  safety  and  as  rapidly  as  economic 
conditions  warrant. 

So  although  I  still  favor  the  continued  deregulation  and  as  fast  a 
phaseout  as  possible,  I  did  feel  that  the  timing  of  the  50  basis  point 
increase  was  not  helpful  to  the  thrift  institutions.  It  increased  their 
cost  of  money  without  really  giving  them  any  additional  competi- 
tiveness. A  difference  between  5^  and  6  certainly  didn't  make 
them  competitive  with  money  market  funds. 

So  I  was  going  to  question  you  at  great  length  on  that  activity,  I 
am  sure  you  have  preempted  the  entire  committee  from  asking  you 
many  questions  on  that  by  your  statement  of  Friday.  I  think  I  can 
speak  for  at  least  a  majority  of  the  committee,  that  we  are  pleased 
with  your  statement  and  the  activity  that  you  propose  to  take  in 
that  area. 

Would  you  like  to  make  any  comments  at  this  point? 

CROSS  CURRENTS  IN  THE  ALL  SAVERS  CERTIFICATES 

Secretary  Regan.  Thank  you,  Mr.  Chairman.  I  m^ht  explain 
just  a  little  bit  my  thinking  and  why  the  change  of  mind,  at  least 
temporarily.  First  of  all,  there  are  an  awful  lot  of  cross  currents 
going  on  in  the  market  for  all  savers  certificates  and  other  depos- 
its, that  I  don't  think  anyone  in  the  country  understands  at  the 
present  moment.  I  have  tried  to  contact  leading  thrift  institutions 
as  well  as  commercial  banks,  and  many  of  their  industry  organiza- 
tions. And  no  one  yet  has  a  good  handle  on  how  much  of  this  is 
new  money.  We  were  quite  surprised  that  at  least  initially  a  lot  of 
this  money  wjis  not  coming  out  of  money  market  funds.  That  was 
contrary  to  expectations  of  most  of  us  as  to  what  the  source  of 
these  funds  would  be. 

Therefore,  it  seemed  prudent  to  back  oft  on  any  change  in  pass- 
book ceiling  rates  until  we  find  out  where  the  all  saver  certificates 
money  actually  is  coming  from.  If,  indeed,  a  great  deal  of  it  is 
coming  from  passbook  savings,  then  there  is  no  need  for  this  in- 
crease in  the  ceiling  rate,  because  it  will  not  suffice  to  accomplish 
our  purpose,  which  is  to  make  passbook  savings  more  competitive 
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with  current  market  rates,  so  that  they  will  not  flow  out  of  the 
institutions. 

The  facts  remain  that  the  thrift  institutions  on  their  liability 
side  have  to  be  free  to  compete  for  money  in  an  inflationary  period 
at  or  about  current  rates. 

We  have  other  meetings  of  the  DIDC  coming  up.  December  is  the 
next  meeting.  We  can  again  review  this  subj«:t.  As  we  have  a 
firmer  grasp  on  what  is  going  on,  we  can  better  decide  whether  or 
not  we  want  to  increase  uie  passbook  ceiling  rate.  Therefore,  it  was 
my  suggestion  to  the  other  members  of  the  DIDC  that  at  least  for 
now  it  was  best,  not  to  put  the  increase  into  effect  on  November  1. 

The  Chairman.  You  ao  intend  to  have  a  special  meeting  of  DIDC 
then? 

Secretary  Rboan.  No,  that  will  be  by  notation  vote.  We've  al- 
ready started  circulating  papers  on  this  to  get  the  necessary  signa- 
tures and  votes  from  the  DIDC  members. 

The  Chaisman.  But  at  this  point  you  do  expect  that  the  change 
will  take  place  or  at  least  the  deferral? 

Secretary  Regan.  Well,  assuming  that  everyone,  except  myself, 
votes  the  same  way,  it  would  come  out  three  to  two  the  other  way. 

Tlie  Chairman.  It  appeared  that  your  vote  switch  was  the  only 
one  necessary,  in  light  of  the  other  vote. 

Mr.  Secretary,  my  concern  with  DIDC  also  has  been  centered  on 
the  complexity  of  proposals  which  in  my  view  has  led  to  confusion 
among  officers  and  emplQjrees  of  depository  institutions  and  among 
depositors.  DIDC  has  cut  a  rather  wide  swath  restricting  premiums 
and  finder's  fees,  as  well  as  proposing  various  phaseout  schedules 
and  new  titles  of  certificates.  So  I  am  wondering  if  you  could  also 
urge  DIDC  in  your  future  meetings  to  simpli^  the  manner  in 
which  the  phaseout  will  occur.  I  mean  we  centralize  on  the  issue  of 
passbook  savings.  There  are  a  lot  of  other  procedures  that  I  think 
have  been  overly  complex.  Do  you  have  any  comments  on  that? 

Secretary  Rbgan.  Well,  what  we  are  attempting  to  do  in  DIDC  is 
to  bnr  to  set  a  long-range  deregulation  schedule  and  then  allow  the 
thrifts  to  stay  on  that  schedule  rather  them  to  start  and  stop  or 
have  just  a  short-term  solution  not  know  what  the  loiw-term  impli- 
cations of  that  short-range  solution  might  be.  I  would  like  to  see  us 
stay  on  the  schedule.  I  think  in  most  cases  we  eu%  on  schedules 
that  will  allow  the  institutions  to  plan  their  own  futures.  I  hope 
that  when  this  legislation  that  we  re  discussing  now,  S.  1720,  is 
pooocd,  and  depository  institutions  get  additional  asset  powers  that 
th^  know  where  they're  going  to  be  on  the  liability  side  of  their 
balance  sheets  at  the  same  time. 

The  Chairhan.  The  Chairman  of  the  National  Credit  Union 
Administration  is  a  member  of  DIDC.  The  new  proposed  chairman 
was  before  this  committee  on  Frid^,  and  although  they  are  a  part 
of  DIDC,  they're  not  subject  to  DIDC's  decisions.  I  asked  him  on 
Fridi^  whether  he  felt  that  it  was  fair  for  them  to  be  able  to 
participate  in  a  decision  like  setting  the  depository  accounts  at  6 
percent  and  yet  go  right  out  and  set  theirs  at  12,  if  there  wasn't 
some  ccmflict  there.  He  declined  to  answer,  as  not  having  yet  been 
Bwom  in  as  Chairman  of  NCU  A. 

I  would  ask  you  that  question.  Do  you  think  the  NCUA  Chair- 
man ought  to  be  a  member  of  DIDC,  and  if  he  is,  should  he  not 
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perhaps  be  a  nonvoting  member,  like  the  Comptroller  of  the  Cur- 
rency? 

Secretary  Regan.  I  haven't  reflected  on  that,  Mr.  Chairman.  It 
seems  to  me,  as  a  top-of-the-head  answer,  that  his  views  are  appro- 
priate to  that  committee.  He  understands  the  problem  from  a 
different  angle.  I  would  hate  to  think  that  a  member  of  that 
committee  was  voting  only  from  a  narrow  parochial  point  of  view 
and  trying  to  hold  down  competition  for  his  own  particular  phase 
of  the  industry.  I  would  think  that  the  new  Chairman  could  give 
an  unbiased  vote  in  the  committee. 

CREATE   A   LEVEL  PLAYING  FIELD 

The  Chairman.  Mr.  Secretary,  at  this  point  I  would  like  a  gener- 
al response.  Referring  to  your  opening  statement — you  and  I  have 
talked  about  this  many  times,  the  overall  need  for  attempting  to 
create  a  level  playing  field.  How  do  you  see  the  financial  services 
industry  evolving  in  this  country  over  the  years  ahead,  given  all 
that  has  transpired  recently,  the  money  market  funds,  over  $150 
billion,  all  the  mergers  that  I  talked  about  in  my  opening  state- 
ment, the  American  Express-Shearson,  Prudential-Bache,  and  so 
on.  How  you  feel  that  is  going  to  evolve,  and  what  do  you  believe 
the  consequences  would  be  for  commercial  banks  and  thrift  institu- 
tions, if  Congress  fails  to  act  to  increase  their  competitiveness,  as 
we  are  attempting  to  start  that  process  now? 

Secretary  Regan,  Well,  Mr.  Chairman,  first  of  all,  I  have  to  say 
that  we  have  to  remember  that  financial  people  are  the  same  as 
manufacturers  or  anyone  else.  They  are  ingenious  about  coming  up 
with  new  products,  products  that  either  there  is  a  demand  for  or 
for  which  a  demand  can  be  created.  I  think  that  that  will  continue, 
not  only  in  the  1980's  and  1990's,  but  with  new  electronic  advances, 
these  new  products  will  probably  change  even  faster.  Some  of  these 
laws  that  we  are  considering  today  were  fashioned  in  an  era  when 
they  never  heard  of  advanced  electronics,  either  for  computers  or 
for  communications  or  for  transfer  of  funds. 

I  think  that  we  now  know  that  that  process  cannot  be  slowed 
down.  If  we  don't  do  something  for  the  banks  and  the  thrift  institu- 
tions, they're  going  to  be  unnecessarily  held  back  and  other  institu- 
tions are  going  to  come  in  and  take  their  place. 

A  thought  comes  to  mind  that  we  might  look  at  the  transporta- 
tion industry  to  see  what  happened  there,  where  the  railroads 
thought  they  were  just  in  the  business  of  running  railroads,  and 
other  modes  of  transportation  came  in  and  superseded  them,  truck- 
ing and  the  airlines.  And  as  a  result,  many  of  our  great  railroads 
ended  up  in  a  great  deal  of  trouble. 

I  think  the  same  thing  could  happen  in  the  financial  services 
industry,  if  we  don't  keep  the  main  portions  of  it,  the  banks  and 
the  thrift  institutions,  in  a  position  where  they  can  compete  effec- 
tively. I  don't  think  there  is  any  way  that  you  can  slow  down  the 
ingeniousness  of  others  in  the  financial  services  industry.  I  don't 
think  you  would  want  to,  even  if  you  could.  And  unless  you  are 
prepared  to  say  that  the  banks  have  had  it,  you  are  going  to  have 
to  do  many  of  the  things  that  are  not  only  m  S.  1720,  but  the 
successive  steps  in  years  ahead,  in  order  to  keep  them  competitive. 
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And  when  you  look  at  it,  who  is  the  chief  beneficiary  of  all  of 
this?  It  has  to  be  the  consumer.  You  get  corporations  of  this  size 
that  are  competing,  and  that  necessarily  means  better  service,  it 
means  faster  service,  it  should  mean  cheaper  service.  And  to  the 
extent  that  the  consumer  is  the  beneficiary  I  think  the  Nation  is 
better  off. 

The  Chairman.  Mr.  Secretary,  my  time  is  up  on  this  round,  I 
would  like  to  thank  you  for  your  general  support  of  the  legislation. 
I  will  look  forward  to  working  with  you  on  the  mechanics  of  it  and 
chai^ii^  it.  I  would  also  share  your  view  that  the  market  is 
chaining  so  rapidly.  I  believe  Congress  would  be  irresponsible  to  sit 
back  and  do  nothing  and  not  attempt  to  recognize  these  traumatic 
changes  that  eire  taking  place  in  the  marketplace. 

So  I  do  thank  you  for  the  administration's  support  in  general  of 
this  l^islation.  Senator  Criuiston? 

Senator  Cranston.  Thank  you  very  much,  Mr.  Chairman.  Wel- 
come, Mr.  Secretary. 

QUESTION  WISDOM  OF  DUX! 

Like  mEUiy  others,  I'm  very  pleased  that  you  had  second  thoxights 
about  the  November  1  passbook  ceiling  increase  and  decided  to 
delay  that  proposal.  That  action  does  lead  to  questions  about  the 
wisdom  of  the  validity  of  the  structure  of  the  DIDO,  I  think.  The 
passbook  rate  increase,  as  I  understand  it,  has  been  repeatedly 
considered  and  turned  down  by  the  DIDC,  due  to  the  earnings 
problems  of  the  thrifts,  the  earning  problems  have  deteriorated 
since  that  first  decision  was  made  not  to  have  an  increase,  and 
although  you  have  now  reversed  it,  I  would  like  to  ask  what 
information  you  and  other  members  of  the  Board  had  that  caused 
you  to  vote  for  that  in  the  first  place. 

Secretary  Regan.  I  was  convinced  at  that  time  that  something 
had  to  be  done  to  stanch  the  flow  of  funds  out  of  the  thrift  institu- 
tions. They  were  losing  funds  out  of  passbook  savings  rapidly.  The 
reason  had  to  be  that  they  were  not  paying  competitive  interest 
futes,  and  while  there  was  a  certain  basic  amount  that  probably 
Would  stay  in  the  institutions,  gradually  most  of  it  would  erode,  as 
ttiore  and  more  people  came  to  realize  that  5V^  percent  or  5  percent 
^ces  not  compete  efl'ectively  with  15  percent.  And  in  an  effort  to 
^3ake  them  more  competitive,  I  wanted  to  take  the  first  step, 
*Vowever  small.  And  a  half  a  percentage  point  increase  was  a  small 
^tep  in  that  direction  of  making  them  more  competitive  in  interest 
*'«tes. 

We  have  been  told  that  the  money  for  all  savers  certificates  is 
*lot  coming  out  of  the  money  market  funds  to  the  extent  that  we 
initially  assumed  it  would.  Later  this  may  turn  out  to  be  a  false 
\>iip  or  something  of  that  nature,  but  at  least  the  inititil  indications 
are  that  in  the  flrst  week  of  all  savers,  money  market  funds  in- 
Creased  rather  than  decreased. 

To  put  it  mildly,  I'm  confused  eis  to  what  is  going  on  there.  I  can 
find  no  one  who  has  made  any  deteiled  study  of  where  the  money 
is  coining  from.  So  we  decided,  "We  can  always  revisit  this  ques- 
tion. We  are  going  to  have  further  meetings  of  the  DIDC,  so  let's 
back  off  now  to  see  what  is  going  on  and  nnd  out  if  most  of  that 
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ASC  money  is  coming  from  passbook  savings,  so  that  the  half- 
percent  increeise  isn't  going  to  stanch  that  flow." 

Senator  Cranston.  The  DIDC  changed  the  way  the  MMC  rate  is 
indexed  to  include  a  4-week  averaging  process.  As  I  understand  it, 
that  would  allow  financial  institutions  to  pay  a  high  MMC  rate 
when  interest  rates  are  falling.  How  is  that  action  going  to  help 
depository  institutions?  Isn't  it  simply  going  to  increase  their  cost? 

Secretary  Regan.  Well,  it  will  give  them  a  competitive  advan- 
tage over  other  types  of  instruments  whose  interest  rates  are  fall- 
ing, at  least  on  a  temporary  basis,  and  to  that  extent,  they  should 
keep  funds  in  there  institutions.  Now  to  the  extent  that  the  institu- 
tions can  take  those  funds,  for  example,  at  12  or  13  percent  and 
translate  them  into  other  instruments  on  the  asset  side  that  are 
going  to  return  them  15  or  16  percent,  there  is  an  arbitrage  figure 
there  that  increases  their  earnings. 

Senator  Chanston.  Can  you  explain  why  the  DIDC  removed  all 
rate  ceilings  on  IRA/Keogn  accounts  at  its  September  22  meeting, 
that  occurred  just  as  Congress  increased  the  eligibility  for  these 
tax-free  accounts?  And  it  would  appear  to  me  that  the  action  is  apt 
to  produce  rate  wars  and  increase  the  cost  to  the  financial  indus- 
try. 

Secretary  Regan.  Well,  I  think  that  the  reason  that  we  took  the 
ceiling  rates  off  was  again  to  make  them  more  competitive  with 
others  seeking  these  IRA  and  Keoghs.  We  want  the  nonbanking 
financial  institutions  to  have  some  competition  from  the  thrifts, 
and  if  we  had  not  taken  the  ceilings  off,  they  would  not  have  been 
in  a  position  to  compete. 

Senator  Cranston.  The  DIDC  has  proposed  for  removing  all  rate 
ceilings  on  accounts  of  3V^  years  or  longer,  Euid  a  proposal  also  for 
a  $5,000  minimum  transaction  account  with  no  interest  rate  ceil- 
ing. In  each  of  these  actions,  what  do  you  believe  the  effect  will  be 
on  the  thrift  industry  under  current  conditions?  And  has  it  been 
considered  whether  it  might  not  be  wiser  to  wait  until  the  whole 
financial  sector  is  stronger  emd  interest  rates  are  lower,  before  we 
take  these  actions? 

Secretary  Regan.  Well,  again,  this  is  a  judgment  call.  You  have 
a  good  and  a  bad  effect  fVom  this.  The  good  effect  is  that  by  takh^ 
the  ceilings  off,  you  allow  them  to  compete  more  effectively  with 
other  money  market  instruments.  To  the  extent  that  means  addi- 
tional cost  to  them,  I  would  submit  that  is  probably  bad.  But  I 
think  the  ability  to  compete,  the  ability  to  get  new  funds  in, 
outweighs  the  additional  cost  that  would  result  to  the  institutions. 

REVIEW  OP  DIDC  ACTIONS 

Senator  Cranston,  Do  you  think  it  might  be  wise  to  have  a  30- 
day  review  period  in  Congress  after  DIDC  actions,  before  they 
actually  take  effect,  given  those  eiffected  by  them  an  opportunity  to 
have  their  say  on  recommended  actions? 

Secretary  Regan.  As  a  practical  matter,  we  generally  do  that. 
For  example,  take  our  most  recent  action  with  regard  to  increasing 
passbook  ceilings  by  a  half  a  percent.  For  physical  reasons  you 
cannot  have  something  happen  in  DIDC  on  x  date  and  then  x-plus 
1,  put  it  into  effect,  because  you  have  to  allow  time  in  order  to 


dbyGoOt^Ic 


25 

accomplish  the  necessary  changes,  to  notify  customers  euid,  in  fact, 
to  notify  all  of  the  institutions. 

Senator  Cranston.  I  meim  a  30-day  review  by  Congress. 

Secretary  Regan.  Well,  to  the  extent  that  the  Congress  wishes  to 
get  into  the  nitty-gritty  of  this  type  of  thing.  But  I  would  submit 
that  in  all  probability  during  this  period  when  we  are  notifying 
institutions,  if  any  Member  of  Congress  were  to  make  his  views 
known  to  the  DIDC,  I'm  sure  that  we  could  consider  those  views.  I 
think  if  you  were  to  hold  a  hearing,  you  might  just  as  well  have 
the  Congress  doing  the  work  of  the  DIDC. 

Senator  Cranston.  No,  we  don't  want  to  do  that. 

[Laughter.] 

Senator  Cranston.  The  law  requires  that  the  DIDC  not  increase 
interest  rates  above  meirket  rates,  but  isn't  that  actually  going  to 
be  the  effect  of  some  of  the  actions  that  have  been  taken? 

Secretary  Regan.  No,  because  money  rates  are  competitive,  and 
to  the  extent  that  we  just  free  them  up,  we  allow  the  institutions  to 
compete  for  funds,  and  they  will  compete  at  the  market. 

Senator  Cranston.  What  would  you  think  of  a  proposal  that 
would  require  unanimous  votes  of  the  DIDC. 

Secretary  Regan.  I  think  it  would  be  horrible.  I  think  that  would 
be  the  same  thing  as  asking  a  congressional  committee  to  have 
unanimous  vote.  I  don't  think  you  could  possibly  get  that.  You 
want  differences  of  opinion  expressed,  but  to  have  everybody  re- 
quired to  get  aboard  before  you  make  a  decision  might  prolong  the 
discussions  ad  nauseam. 

The  Chairman.  That's  what  happens  here.  And  we  don't  even 
need  unimimous  consent. 

[Laughter.] 

Senator  Cranston.  On  the  administration's  bill  submitted  by  the 
Federal  Home  Loan  Bank  Board,  thrifts  would  virtually  become 
the  same  as  commercial  banks,  allowed  to  invest  100  percent  of 
their  assets  in  nonresidential  investments,  such  as  commercial  cor- 
porate business,  agriculture,  et  cetera,  lotuis.  Presently,  as  you 
know,  thrifts  are  limited  to  20  percent  of  that  sort. 

What  do  you  think  would  happen  to  housing  financing  under 
that  proposal  and  who  would  there  be  to  focus  on  housing  financ- 


n-etary  Regan.  Well,  first  of  all,  the  thrift  management  is 
going  to  have  to  make  a  decision  here,  because  as  a  thrift  goes  go 
more  toward  banking,  according  to  S.  1720,  and  in  accordance  with 
tax  laws,  it  will  become  taxed  as  banks,  and  it  will  come  further 
under  banking  regulation.  If  it  wishes  to  stay  in  the  housing 
market  and  continue  to  get  that  tax  advantage  that  goes  along 
with  housing,  the  thrift  will  not  change  its  asset  structure.  Now  it 
has  been  my  experience  that  most  of  these  financial  institutions  as 
they  change,  usually  make  better  than  half,  and  probably  closer  to 
three-quarters  of  their  efforts,  in  the  field  they  know  best. 

The  thrifts  have  a  history  of  knowing  the  housing  industry  and 
the  real  estate  markets.  It  would,  in  my  opinion,  be  only  logical 
that  they  stay  primarily  in  that  market.  At  the  same  time  commer- 
cial banks  wUl  be  encouraged  to  get  more  into  the  housing  market, 
which  they,  in  many  cases,  have  left.  We  want  them  to  come  back 
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to  help  the  thrifts,  in  order  to  get  the  housing  market  stfirted  again 
in  1982,  1983  and  1984. 

So  from  our  [Wint  of  view  we  don't  think  the  housing  industry 
need  fear  losing  the  backing  of  the  thrift  industry  or  commerci^ 
banks.  I  think  this  is  a  factor  more  of  interest  rates  than  it  is  of 
the  prerogatives  that  we  are  allowing  the  institutions  here. 

Senator  Cranston.  One  final  question.  The  chairman  has  indi- 
cated that  he  would  like  to  pass  these  far-reaching  measures  as 
swiftly  as  possible  and,  if  possible,  before  the  end  of  the  year. 
Would  you  indicate — and  perhaps  you  would  rather  do  this  in 
writing  than  now — but  if  you  could  do  it  verbally,  I  would  appreci- 
ate it. 

Which  of  the  provisions  are  not  needed  urgently,  and  which  of 
the  provisions  are  really  necessary  as  soon  as  possible  to  address 
the  very  serious  problems  faced  by  the  thrift  industry  at  the  pres- 
ent time? 

Secretary  Regan.  I  would  be  glad  to  put  that  in  writing  for  you. 
Senator. 

[The  following  statement  was  received  from  Secretary  Regan:] 


B  those  that  authoriz 


The  Adininistration  has  T9viewed  the  iasue  of  preempting  state  due-oti-«ale  prohibi- 
tiona  and  has  detennined  that  a  preemption  is  neceeeary  and  appropriate,  rinfdly, 
we  strongly  support  the  sections  in  S,  1720  that  deal  with  the  Glaas-SteaKall  Act, 
however,  we  would  favor  i>utting  the  securities  and  direct  real  estate  investment 
activities  of  depository  institutions  in  geparate  affUiatee.  Although  we  believe  that 
Uiis  would  be  a  good  time  to  pass  the  other  provisions  that  we  support  in  S.  1720, 1 
have  mentioned  only  those  about  which  we  feel  partitnilarly  stror^ly  at  this  time. 

Secretary  Regan.  I  think  that  the  Senate  has  a  much  better  bill 
thfui  what  the  House  has  been  concentrating  on,  because  the 
Senate  bill  offers  long-range  solutions  to  the  thnft  industry's  prob- 
lems. 

Senator  Cranston.  I  agree  with  you  on  that  point. 

Secretary  Regan.  This  bill  addresses  the  short-term  as  well  as 
the  long-term  needs  of  the  industry  and  I  would  be  glad  to  explain 
that  more  in  a  reply  to  this  committee. 

Senator  Cranston.  Thank  you  very  much.  It's  been  a  pleasure  to 

The  Chairman.  Senator  Chafee? 

Senator  Chafee.  Thank  you  very  much,  Mr.  Chairman. 

ONE^rOP  SHOPPING 

Mr.  Secretary,  last  spring  I  introduced  l^islation  to  allow  banks, 
thrifts,  and  credit  unions  to  set  up  their  own  mutual  funds  and  to 
sell  shares  in  their  own  funds  or  the  funds  of  other  institutes.  Now, 
the  opponents  have  come  in  and  said — namely,  the  Investment 
Company  Institute — have  said  that  this  will  lead  to  an  excessive 
concentration  of  power,  giving  the  banks  an  unfair  advantage  over 
other  institutions.  Primarily  they  are  thinking  this  would  be  one- 
stop  shopping,  and  thus  the  tilt  will  go  and  the  playing  field  will 
not  be  even,  as  far  as  the  investment  companies  are  concerned. 
Could  I  have  your  thoughts  on  that? 
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Secretary  Regan,  Certainly,  Senator.  I  will  try  to  make  it  brief, 
although  it  is  really  a  complex  answer. 

The  way  that  we  are  proposing  this  is  that  a  bank  holding 
company  set  up  a  security  sul»idiary  within  that  holding  company, 
and  that  subsidiary  be  the  equivalent  of  a  securities  industry  corpo- 
ration or  partnership.  We  see  no  unfair  advantage  that  would 
result,  just  more  competition.  Now,  the  securities  industry  can 
hardly  say  that  more  competition  is  unfair,  unless  they  are  closet 
carteusts.  I  would  suggest  that  they  should  welcome  competition, 
because  this  is  in  the  true  sense  of  American  capitalism. 

There  are  many  people  who  are  concerned  about  the  capital 
raising  abilities  of  the  securities  industry.  I  think  this  is  a  step  in 
helping  resolve  that  concern.  We  have  many  large  securities  com- 
panies, many  of  whom  are  ^oing  to  be  backed  by  companies  that 
have  more  earning  power  in  fmance — for  example,  Sears  earns 
more  in  finance  than  most  banks  and  so  does  Prudential.  To  the 
extent  that  they  are  now  going  to  be  competing  with  banks,  I  don't 
think  that  the  secu,rities  industry  can  say  that  it  is  unfair  competi- 
tion to  allow  banks  to  compete  with  Sears  and/or  American  Ex- 
press or  Prudential.  I  think  that  it  makes  more  sense  to  let  banks 
into  it. 

I  think  the  customer  will  benefit  here;  if  a  customer  wants  to 
buy  mutueil  funds  or  money  market  funds  from  a  bank,  why  not? 
What's  wrong  with  that?  So  from  my  point  of  view,  I  say  the  more 
the  merrier  and  the  more  competition,  the  better  off  the  entire 
industry  will  be. 

Senator  Chafee.  Well,  I  certainly  agree  with  you  on  that.  My 
problem  is  with  the  administration  s  proposal  about  this  separate 
company  that  you  are  talking  about.  Banks  currently,  of  course, 
invest  trusts,  guardianship  and  State  accounts,  individually  and 
collectively.  "They  handle  agency  accounts  individually.  They  under- 
write general  obligation  municipal  bonds,  and  of  course  they  invest 
for  their  own  account  in  municipal  revenue  bonds.  That  is,  the 
bank  invests  for  its  own  account.  And  it  seems  to  me  to  impose  this 
elaborate  structure  on  top  of  it  presents  a  problem,  an  added 
impediment  if  you  want,  and  I'm  particularly  thinking  of  the 
smaller  banks. 

I  wonder  if  this  isn't  something  a  little  extra  that  they  will  have 
to  wrestle  with  in  getting  into  a  holding  company.  I  suppose  one  of 
the  questions  is  will  the  ability  to  go  into  a  holding  company  be 
freely  granted,  and  secondly,  to  set  up  a  separate  mechanism  when 
already  they  are  doing  an  awful  lot  of  it.  Would  the  agency  ac- 
counts have  to  be  moved  over,  for  example,  into  this  separate 
entity? 

Secretary  Regan.  Well,  answering  your  last  question  first;  no. 
What  we  are  saying  here  is  strictly  whatever  securities  activities 
the  bfuik  is  going  to  perform — and  again,  this  is  voluntary — a  bank 
doesn't  have  to  do  this — but  if  the  bank  chooses  to  do  it 

Senator  Chafee.  To  get  into  the  money  market? 

REVENUE   BONDS 

Secretaiy  Regan.  To  get  into  underwriting  revenue  bonds  and 
the  like.  We  say,  OK,  set  up  a  separate  subsidiary,  because  if  you 
don't,  first,  a  bank  would  have  unfair  tax  advantages.  A  bank  on 
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its  municipal  portfolio  and  its  holdings  of  either  revenue  bonds  or 
tax-exempt  mutual  funds,  while  they  re  waiting  to  be  sold,  would 
have  tax  advantages  over  a  securities  company. 

Secondly,  they  might,  because  they  were  part  of  the  bank,  be 
able  to  get  money  at  more  favorable  ratee  than  a  securities  firm 
would  be  able  to  get  it.  A  securities  firm  has  to  pay  whatever  the 
brokers'  loan  rate  is.  Sometimes  interbank  funds  are  much  lower 
than  the  bank's  brokers'  loan  rate.  Therefore  if  the  bank  were  to 
loan  to  its  own  department  in  the  securities  business  at  the  current 
bank  rate,  the  securities  activity  would  have  an  advantage. 

Thirdly,  and  most  important  we  want  to  safeguard  the  FDIC 
funds.  We  in  the  Federal  Government  have  to  think  through  what 
the  effect  is  of  what  we  are  doing.  If  these  things  prove  risky,  and 
if  they  put  the  bank  in  jeopardy,  the  FDIC  has  to  step  in.  That  has 
budgetary  implications. 

We  are  sayii^  insulate  the  bank  and  its  insurance  feature,  and 
from  the  securities  affiliate  that  is  taking  more  risks.  If  something 
happens  in  that  securities  aifiliate,  it  need  not  impact  the  bank 
itself 

Senator  Chafee.  I  agree  with  the  general  approach  here.  My  bill 
doesn't  directly  provide  for  FDIC  insurance,  alUioi^fh  I  suppose  the 
bank  might  be  lending. 

Secretary  Regan.  Well,  that's  exactly  the  point.  Senate^.  We 
have  found  that  when  the  FDIC  steps  in  to  rescue  a  bank,  for 
whatever  reason  the  bank  is  having  trouble,  they  bail  out  every* 
body.  And  we  don't  think  that  the  bank's  stockholders  should'^ 
bailed  out  if  the  bank  voluntarily  assumes  risks  in  a  different  field:  ~ 

Senator  Chafes.  Why  aren't  you  prepared  to  give  the  same 
power  to  the  thrifts,  to  the  S.  &  L.'s,  and  to  the  cradit  unions?  It 
seems  to  me  you  are  exacerbating  the  problems  that  they  are 
running  into  already  if  you  don't  let  them  compete  in  this  field 
that  is  going  to  involve  the  commercisd  banks  so  extensively,     i 

Secretary  Kegan.  We  eire  well  aware  that  there  seems  to  be  a 
dichotomy  here,  but  what  we're  actually  trying  to  do,  Senator,  is 
say,  look,  we're  giving  them  a  lot  of  new  powers  through  S.  1720: 
the  ability  to  make  commercial  loans;  the  ability  to  make  consum- 
er loeuis;  various  other  things  of  that  nature.  That  being  the  case, 
we  don't  want  to  force  too  much  on  to  them  all  at  once.  We  have 
said  that  we  would  be  more  than  happy  to  revisit  the  question  of 
additional  powers  in  a  while  eifter  they  have  gained  experience 
with  the  new  powers  that  make  them  more  Uke  banks.  In  the 
meantime,  rather  than  hold  the  banks  back,  we  have  said  let  the 
banks  go  ahead  into  the  securities  business.  I  doubt,  in  all  honesty, 
if  there  are  many  thrifts  that  reedly  want  to  step  into  securities 
underwriting  either  revenue  bonds,  general  obligation  bonds,  or 
mutual  funds  at  this  particular  moment. 

Senator  Chafex.  Some  of  those  thrifts  are  pretty  large  and  have 
a  lot  of  managerial  talent,  and  they  might  wsmt  to  do  it.  Well, 
thank  you  very  much,  Mr.  Secretary. 

Theuik  you,  Mr,  Chairman. 

The  CHAmHAN.  Mr.  Secretary,  Senator  Proxmire  is  next  and  has 
some  questions.  He  just  had  a  phone  call,  and  I  might  just  ask  you 
a  question  or  two  until  he  gets  back. 
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Your  statement  proposes  requiring  a  bank  to  form  a  holding 
company,  as  we  have  been  discussing  at  quite  great  length  here, 
and  charter  a  separate  subsidiary  of  that  holding  company  for  the 
bank  to  be  able  to  offer  mutual  funds  to  its  customers.  Getting  into 
the  one  bank  holding  company  issue,  this  would  be  a  significant 
expense  for  a  smzdler  bank.  Do  you  see  any  possibility  to  enable  a 
snialler  bank  to  act  at  least  as  an  agent  for  a  mutual  fund,  without 
incurring  this  expense  and  at  the  same  time,  without  creating  an 
unfair  competitive  advantage  or  undue  additional  risk  for  the 
FDIC?  In  other  words,  I'm  looking  at  a  mechemism  that  we  might 
explore.  I  don't  expect  a  final  answer  from  you  toda^,  but  hope  to 
explore  the  concept  primarily  for  the  smaller  institutions. 

Secretary  Regan.  I  think  that  is  a  possibility.  Senator.  A  hank 
below  a  certain  size  might  be  able  to  conduct  securities  business  in 
some  method  other  than  through  a  bank  holding  company.  I'm 
suggesting  the  use  of  a  bank  holding  company  primarily  by  the 
larger  banks.  It  has  been  my  experience  that  the  large  or  medium- 
size  bank  that  would  want  to  get  into  the  underwriting  of  these 
particular  types  of  issues  probably  would  want  to  engage  in  other 
types  of  securities  activities  as  time  goes  on.  I  am  proposing  the 
holding  company  approach  for  the  long  range  future. 

For  a  small  bank  in  a  small  town  wanting  to  get  into  a  syndicate 
merely  to  underwrite  a  particular  revenue  bond  or  offer  a  money 
market  fund,  there  should  be  some  way  to  do  so  other  than 
through  a  holding  company. 

The  CHAiRiifAN.  Well,  I  would  like  to  work  with  you  on  that  issue 
because  I  think,  as  many  people  know,  many  of  the  smaller  banks, 
particularly  the  independent  banks,  are  not  too  enthralled  with  the 
one-bank  holding  company  idea. 

Secretary  Regan.  I  understand. 

The  Chairman.  Senator  Proxmire? 

RECONSirrUTlNG  THE  DIDC 

Senator  Proxmire.  Mr.  Secretary,  as  one  of  the  authors  of  the 
phaseout,  I  sympathize  with  the  dilemma  that  you  are  in.  We  had 
no  idea,  of  course,  that  we  would  have  anything  like  the  economic 
conditions  we  have.  We  certainly  didn't  visualize  the  terrific  rise  in 
interest  rates  and  what  that  would  do  to  the  financial  institutions. 
We  did  try  to  stress  at  that  time  that  the  phaseout  should  take  into 
full  account  the  safety  and  soundness  of  the  institutions  involved 
under  those  circumstances,  and  I  realize  that  it  is  difHcult  for  you 
to  answer,  perhaps.  What  would  you  think  of  our  reconstitutii^ 
DIDC  to  drop  the  presence  of  Treasury  as  well  as  the  NCUA,  and 
have  it  include  only  the  Fed,  the  FDIC,  and  the  Home  Loan  Bank 
Board  as  the  agencies  that  provide  liquidity  insurance  for  the 
fineuicial  system  and  have  a  direct  stake? 

Secretary  Regan.  I  will  speak  for  "Treasury,  primarily.  We  have  a 
point  of  view  that  is  worth  listening  to  and  Treasury  also,  of 
course,  is  part  of  the  regulating  system,  since  the  Comptroller  of 
the  CurrenCT  reports  to  the  Secretary  of  the  Tresisury  and  he  is  a 
regulator.  Therefore,  I  think  we  have  as  much  interest  in  the  work 
of  the  DIDC  as  anyone.  In  addition,  the  Treasury  has  a  broad  point 
of  view  on  what  is  going  on  in  the  financial  markets.  I  uiink 
Treasury  should  have  a  representative  on  the  committee. 
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Senator  Proxmire.  Well,  I  sympathize  with  that,  but  at  the  same 
time  it  just  seems  to  me  that  Treasury  has  the  kind  of  independent 
voice  there,  but  they  don't  have  the  same  concern  for  the  safety 
and  soundness.  And  that  is,  of  course,  one  of  the  center  points  of 
that  legislation. 

Secretary  Regan.  If  I  might  demur  from  that,  I  think  Treasury 
is  every  bit  as  concerned  with  the  financial  soundness  of  the  bank- 
ing system,  whether  it  be  thrifts  or  commercial  banks,  and  I  think 
that  we  are  pretty  sensible  about  that  responsibility.  It  may  be  that 
some  people  think  I  am  a  bit  of  a  flrebreind  and  might  want  to 
deregulate  a  tittle  bit  faster  than  others,  but  nonetheless  I  think 
we  do  proceed  with  deliberate  caution. 

Senator  Proxmire.  Well,  let  me  just  go  over  some  of  the  other 
points  that  not  only  the  half  percent  increase  in  passbook  rate, 
which  I  think,  as  the  chairman  pointed  out  obviously  isn't  going  to 
make  the  savings  and  loans  any  more  competitive  with  the  15 
percent  interest;  6  percent  interest,  if  anything,  would  ceill  atten- 
tion to  the  people  who  have  money  with  the  savings  and  loans  and 
make  them  aware  of  the  fact  that  sure,  they're  getting  6  percent 
now,  but  for  heaven's  sake,  they're  foolish  not  to  get  15  percent. 

But  the  other  provisions,  changing  the  6-month  MMC  index  ef- 
fective November  1,  I  understand  the  cost  of  that  to  S.  &  L-'s  will 
be  $300  million,  creating  an  IRA/Kec^h  wildcard.  And  the  cost  of 
that,  it  is  argued,  could  be  as  bad  as  both  the  MMC  index  change 
and  the  passbook  rate,  allowing  the  payment  of  brokerage  fees  on 
all  savers  certificates  so  that  the  S.  &  L.'s  have  to  pay  brokerage 
fees. 

I  wonder  if  those  don't  do  serious  damage  to  the  savings  and 
loans.  After  all,  we  passed  this  with  the  idea  that  we  were  going  to 
be  evenhanded,  eind  I  thought  we  were  giving  savings  and  loans  an 
opportunity.  I  wanted  them  to  have  a  chance  to  compete  more 
effectively,  and  that  was  the  reason  we  passed  this  legislation. 
These  decisions  by  DIDC,  it  seems  to  me,  make  it  very  difficult, 
especially  in  aggregate. 

Secretary  Regan.  Well,  again,  this  is  a  good-news,  bad-news  situ- 
ation. If  we  keep  restrictions  on  their  money  market  certificates,  if 
we  keep  restrictions  on  what  they  can  pay  for  IRA  and  Ke<^h 
accounts  and,  on  the  other  hand,  other  Hnancial  institutions  are 
free  to  offer  instruments  that  are  the  equivalent  of  what  depository 
institutions  can  offer  but  have  much  more  attractive  rates  of  inter- 
est, certainly  money  will  flow  out  of  the  thrifts  and  banks. 

Senator  Proxmire.  What  advantage  do  they  get  out  of  paying 
brokerage  fees? 

Secretary  Regan.  Well,  many  of  the  large  brokerage  firms  have 
made  arrangements  with  thrift  institutions  to  collect  funds  for 
them  and  to  send  the  funds  to  the  institutions.  The  thrift  institu- 
tions are  not  in  touch  with  a  wide  variety  of  customers  to  get  new 
money  for  their  All  Savers  accounts.  The  brokerage  firms  on  Wall 
Street  are  finding  their  own  customers  who  want  to  go  into  All 
Savers  Certificates,  who  might  not  have  heard  of  them,  and  are 
encouraging  them  to  do  so.  The  brokerage  firms  are  acting  as  a 
collection  agency. 
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Senator  Proxmire.  The  representatives  of  the  savings  and  loan, 
or  the  expert  regulators,  the  Home  Loan  Bank  Board,  they  favor 
this  brokerage  fee? 

Secretary  Regan.  The  S.  &  L.'b  actually  wanted  this  brokerage 
service  and  the  Federal  Home  LoEin  Bimk  Board  staff  had  no 
objection. 

Senator  Proxmire.  They  did  support  it? 

Secretary  Regan.  They  did  support  it. 

Senator  Proxmire.  Well,  I  wonder  if  they  still  would.  I  doubt  it, 
ftx)m  what  I've  heard.  But  anyway,  let  me  ask  one  other  question 
because  I  think  this  is  really  the  fundamental  problem  we  have 
here.  The  thrifts  are  very  important  to  all  of  us,  of  course,  and  we 
want  to  do  all  we  can  to  preserve  them.  I  think  they  are  very 
important  institutions,  certainly  in  all  of  our  States.  At  the  same 
time,  the  reason  for  the  thrifts  is  to  support  housing,  and  I  wonder 
if  this  l^islation  that  is  before  us  today  wouldn't,  in  effect,  just 
walk  away  from  that  special  function  that  thrifts  have  performed 
very  well  over  the  last  many  years  and  create  a  situation  in  which 
home  buyers  and  homebuilders  just  wouldn't  have  a  financied  insti- 
tution which  would  provide  the  kind  of  service  that  thrifts  have  in 
the  past  at  the  price  they  have  in  the  past  with  the  expertise  they 
have  in  the  past. 

SACRIFICE  TAX  ADVANTAGES 

Secretary  Regan.  Well,  at  the  risk  of  being  repetitious.  Senator, 
I  am  convinced  that  they  would  not  immediately  turn  away  from 
the  housing  industry  and  get  into  those  other  powers.  Look  at  what 
they  would  do  if  they  were  to  do  that.  First  of  all,  they  would 
sacrifice  many  of  their  tax  advantages.  You  know  the  tax  situation 
of  thrifts  as  well  as  I  do,  so  I  won't  bother  to  review  that  but  the 
more  they  get  into  other  asset  powers,  the  less  tax  advantage  they 
would  have. 

Second,  most  of  the  people  within  the  thrift  industry — mEmage- 
ment  and  the  like — are  primarily  concerned  with  the  housing  in- 
dustry. I  don't  think  they  are  going  to  turn  their  backs  on  the 
industry  immediately  and  walk  away  from  it.  At  the  same  time,  we 
Eu:«  encouraging  commercial  banks  to  come  back  into  the  housing 
market  which  they  have  abandoned  over  the  past  few  years.  I 
think  the  combination  will  give  as  much  money  to  the  nousing 
industry  as  it  could  possibly  want,  when  the  price  of  money  gets  to 
where  the  housing  industry  can  use  it. 

Frankly  i^iat's  wrong  with  the  housing  industry  at  this  point  is 
price,  the  price  of  money.  It  is  too  ^igh  to  make  profits  in  building 
houses,  but  as  soon  as  we  can  get  interest  rates  down,  then  I  think 
the  housing  industry 

Senator  Proxmire.  Well,  of  course,  you're  absolutely  r^ht.  The 
fundamental  problem  is  the  interest  rates  r^ht  now.  But  I  am  just 
afraid  when  that  problem  is  gone,  that  we  will  have  lost  much  of 
the  great  advantage  to  housing  that  savings  and  loans  provided.  I 
was  disturbed — you  are  an  extraordinarily  articulate  and  intelli- 
gent man,  I  think  one  of  the  ablest  people  in  the  administration 
without  tmy  question,  but  you  said  immediately  turn  away — you 
wouldn't  expect  them  to  immediately  turn  away  and  immediately 
abandon  the  expertise  they  have  in  housing.  The  implication  was 


dbyGoOt^Ic 


that  they  would  turn  away  eventually  but  not  immediately.  That  is 
not  a  very  happy  future  for  a  housing  industry. 

Secretary  Regan.  I  will  withdraw  the  adverb.  I  would  put  it  this 
way— I  don't  think  they  will  turn  their  backs  on  the  industry.  I 
think  that  the  major  activities  of  the  thrift  industry  will  still  be  in 
the  housing  area.  Look  what  we're  doing  for  them,  allowing  them 
to  go  into  real  estate.  A  great  many  of  the  savings  and  loan 
association  people  have  told  me  that  if  they  could  take  a  piece  of 
the  action,  this  would  encourage  them  to  go  into  it  even  more.  I 
think  that  since  we  are  giving  them  that  power  in  S.  1720  it  will 
encourage  them  to  stay  in  the  industry.  So  I  don't  think  you  need 
to  fear  that,  Senator. 

Senator  Proxmire.  Well,  I  hope  you're  right. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Secretary,  I  would  just  intei;ject  at  this 
point,  in  resfwnse  to  Senator  Proxmire's  question,  this  is  the  Bank- 
ing, Housing  and  Urbem  Affairs  Committee,  and  so  we  do  have 
great  concern  for  housing.  But  what  I  see  taking  place,  Mr.  Chair- 
miin,  and  I  share  some  of  your  fears  of  making  these  changes,  but 
unless  we  do,  I  see  no  S.  &  L.  industry  left,  literedly.  And  I  think 
the  alternative  is  we  have  got  to  try  some  other  means  or  there 
isn't  going  to  be  housing  money  avmlable  because  the  thrifts  are 
not  going  to  be  in  the  business  anymore. 

On  the  other  hand,  I  think  what  the  Secretary  said  is  true,  that 
housing  demand  is  so  tremendous,  there  is  no  lack  of  people  who 
want  to  buy  houses.  It  is  their  inability  to  qualify  for  lofms  in  order 
to  purchase  those  houses.  If  the  interest  rates  come  down,  I  don't 
think  we  will  be  able  to  build  houses  rapidly  enough.  I  think  the 
industry  will  be  there  to  respond  if  they  are  still  healthy.  If  we  can 
keep  them  hetilthy  in  the  meantime,  they  are  going  to  respond  to 
that  demsmd.  I  think  we  have  got  to  proceed  with  some  of  these 
restructuring  changes  to  make  them  competitive  for  the  future  and 
get  those  interest  rates  down,  and  then  that  demand  for  housing  is 
going  to  be  overwhelming,  in  my  opinion. 

Senator  Schmitt? 

Senator  Schmitt.  Thank  you,  Mr.  Chairman. 

Mr.  Secretary,  it's  good  to  be  with  you  today  smd  listen  to  you 
with  a  great  deal  of  interest,  and  I  hope  that  I  m  getting  educated 
at  the  same  time.  I've  always  found,  as  Senator  Gam  knows,  that 
the  Banking  Committee  may  be  the  most  educational  committee 
that  I  sit  upon,  probably  because  I  know  the  least  about  the  sub- 
ject. But  I  am  concerned,  Mr.  Secretary,  that  as  we  attempt  to  level 
the  playing  field  throij^h  deregulation,  which  I  fully  support,  that 
we  are  building  mountains  on  that  playing  field  by  other  actions 
that  are  outside  the  jurisdiction  of  this  committee  for  the  most 
part. 

For  example,  if  the  all  savers  certificate  does  represent  not  only 
an  allocation  of  credit  but  also  the  use  of  the  "Tax  Code  to  establish 
certain  interest  rates,  and  in  another  area  which  I  have  expressed 
my  concern  before  this  committee  just  recently,  loan  guarantees, 
we  further  allocate  credit — one  measure  just  was  approved  by  the 
Congress  by  not  vetoing  it  just  the  other  day,  and  that  is  the 
TOSCO  loan  guarantee  for  $1,125  billion.  I'm  sorry  I  couldn't  find  a 
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way  to  force  the  Senate  to  vote  on  that.  I  couldn't.  Nevertheless,  it, 
ia  a  major  allocation  of  credit  and  it  is  one  of  many. 

CAPnNG   LOAN  GUARANTEES 

I  understand  that  the  question  of  loan  guarantees,  that  the  ad- 
ministration hopes  to  cap  loan  guarantees.  Could  you  expand  on 
^at  a  little  bit,  to  see  if  this  one  mountain  may  not  grow  any 
higher  than  it  has  in  the  past? 

Secretary  Regan.  Well,  like  you.  Senator,  we  in  the  administra- 
tion  are  concerned  about  the  use  of  Government  guartrntees.  We 
think  that  Government  guarantees  need  to  be  cut  back  and  cut 
hack  sharply,  because  they  put  certain  agencies  in  competition,  not 
only  with  Treasury  but  with  private  borrowing,  for  the  amount  of 
credit  that  is  available.  We  think  that  if  there  is  a  justifiable 
economic  reason,  these  agencies  should  be  able  to  go  ahead  on  their 
own  without  a  Government  guareuitee  to  get  the  money.  If  there 
isn't  any  justifiable  reeison  for  the  funds,  tnen  what's  the  sense  of 
putting  a  Government  guarantee  behind  the  security.  We  are  work- 
ing with  the  Office  of  Management  and  Budget  to  see  which  of 
these  guarantees  we  can  cap,  eliminate,  or  cut  back  sharply.  And  I 
think  that,  within  a  matter  of  weeks,  you  will  be  seeing  the  results 
of  our  efforts. 

Senator  Schmitt.  Could  we  expect  to  see  the  synfuels  loan  guar- 
antees reevaluated  in  that  operation? 

Secretary  Regan.  We  are  taking  a  very  careful  look  at  that,  yes, 
sir. 

Senator  Schmitt.  Do  you  recall  the  level  of  credit  allocations  for 
loan  guarantees  that  occurred  in  Hscal  1981? 

Secretary  Regan.  It  is  about  $48  billion  net  new  guarantees.  It's 
going  to  be  about  the  same  in  1982,  unless  we  cap  it. 

Senator  ScHMrrr.  Do  you  recall  the  level  of  credit  allocation  that 
has  occurred  through  low-interest  loans  in  fiscal  1981? 

Secretary  Regan.  We  can  get  you  that  number  for  the  record. 

[The  following  information  was  received  from  the  Treasury  De- 
p^roent;] 

r  S64  billion  in  fiacal 

Senator  Schmitt.  But  it  is  in  the  $50  billion  range? 

Secretary  Regan.  Yes,  it  is.  There  is  quite  a  subsidy  in  there. 

Senator  ScHMnr.  And  agmn,  without  congressional  action,  that 
presumably  would  continue  in  fiscal  1982. 

Secretary  Regan.  Yes,  but  that's  another  area  that  Treasury  eind 
0MB  are  working  on  to  cut  back  as  much  as  possible.  It  is  a  very 
sensitive  area,  politically,  as  you  know. 

Senator  Schmitt.  There's  no  question.  But  it  does,  does  it  not 
impact  the  issues  that  we're  talking  about  today,  and  that  is,  what 
are  the  capabilities  of  the  thrift  institutions  to  provide  capital  for 
other  purposes? 

Secretly  Regan.  Oh,  yes.  Because  there  is  only  a  certain  pool  of 
fimds  within  the  United  States  that  is  available  for  capital  alloca- 
tion. I  recall  some  figures.  Senator,  that  might  be  of  interest  to 
you.  It  used  to  be  that  the  Federeil  Government  took  16  to  20 
percent  of  all  the  credit  in  the  United  States.  Currently,  the  Feder- 
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al  Government  is  taking  36  percent,  and  if  you  throw  in  State  and 
local  governments,  it  is  well  over  40  percent,  probably  closer  to  45 
percent  of  every  credit  dollar  now  is  going  to  the  Federal  Govern- 
ment or  to  a  Federal  agency.  We  think  that  is  much  too  high  and 
not  sustainable. 

Senator  ScHMrrr.  Doesn't  credit  allocation  of  this  kind  have  the 
same  effect  in  terms  of  pressure  on  interest  rates  that  financing 
the  deficit  has? 

Secretary  Regan.  Well,  I'm  not  sure  that  it's  the  same  pressure, 
but  at  least  there  is  pressure  there.  There  is  no  doubt  about  it  that 
the  more  credit  that  the  Federal  Government  takes,  the  less  there 
is  available  to  others  which  means  the  money  rates  stay  high. 

Senator  Schmitt.  What's  the  difference  between  a  loan  guaran- 
tee of  $1  billion  in  terms  of  pressure  on  interest  rates  and  the 
Federal  Government  financing  a  $1  billion  deficit. 

Secretary  Regan.  It  would  be  approximately  the  same,  the  only 
question  would  be  the  difference  in  interest  rat«s  between  the 
Federal-guaranteed  loan  and  the  actual  Federal  borrowing. 

Senator  Schmiit.  Now  on  the  other  side  of  that,  of  this  problem 
of  other  things  outside  the  jurisdiction  of  this  committee  that  we  do 
to  build  mountains  on  the  playing  field,  the  all  savers  certificates  is 
an  allocation  of  credit.  It  again  may  have  been  necessary  for  a 
short  period  of  time,  but  wouldn't  we  be  far  better  off  in  terms  of 
leveling  the  playing  field,  if  we  just  built  in  incentives  for  savings 
and  investment  across  the  board,  rather  than  trying  to  exercise  our 
wisdom  on  what  is  the  best  way  to  allocate  credit? 

Secretary  Regan.  I  would  agree  with  you,  Senator,  I  would  much 
rather  let  the  marketplace  do  it  and  do  it  through  the  Tax  Code  for 
everybody.  That  is  why  I  was  in  favor  of  the  new  IRA/Keogh 
provisions  of  the  Tax  Code.  That  way  you  allow  people  a  tax  break 
for  savings  for  their  old  age,  for  retirement,  and  at  the  same  time 
let  them  choose  the  instrument  rather  than  let  the  Government 
say  which  instrument  would  be  better  than  another. 

Senator  Schmitt.  So  if  we  really  want  to  level  the  playing  field, 
we  should  be  looking  at  least  in  three  directions,  one  is,  as  in  S. 
1720,  to  try  to  equalize  the  rules  by  which  the  gfime  is  played 
between  various  types  of  institutions.  Second,  to  build  in  strong 
incentives  across  the  board  for  savings  and  investment,  whatever 
instrument  may  be  chosen,  depending  u;>on  the  individual's  needs 
and  desires.  And  third,  to  try  to  get  the  Government  out  of  the 
marketplace,  out  of  borrowing  from  that  pool  of  capital  or  causing 
to  be  borrowed  from  the  pool  of  capital  that  the  various  institu- 
tions have  to  use  for  whatever  places  the  marketplace  otherwise 
would  dictate. 

Secretary  Regan.  I'm  not  sure  S.  1720  should  carry  all  of  those 
provisions. 

Senator  Schmitt.  No,  I'm  not  saying  that  it  can,  but  we  can't 
think  of  S.  1720  in  a  vacuum.  We  could  write  a  beautiful  deregula- 
tion bill,  say,  comparable  to  the  Telecommunciations  Act,  which  is 
making  the  law  transparent  to  changes  in  technology  and  changes 
in  the  marketplace.  But  if  we  don't  also  recognize  that  that  could 
pale  into  insignificance,  because  we  allocate  credit  through  the  Tax 
Code  or  we  allocate  credit  through  loan  guarantees,  then  we  have 
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failed.  And  we  might  as  well  not  have  gone  throi^h  the  effort  to 
create  the  bill. 

Secretary  Regan.  That  is  correct.  Senator.  I  think  the  setting  for 
S.  1720  heis  to  be  within  that  type  of  philosophy. 

Senator  ScHMnr.  Thank  you,  Mr.  Secretary.  Thank  you,  Mr. 
Chairman. 

The  Chairman.  Senator  Dixon,  we  appreciate  your  patience  and 
no  one  could  understand  it  better  than  I.  For  those  in  this  group 
who  don't  realize  why  I  can  understand  it  so  well,  Senator  Dixon 
and  Senator  Dodd  are  the  only  two  new  Democrats  in  the  whole 
class  of  1980.  Senator  Paul  Laxalt  and  I  were  the  only  two  new 
Republicans  in  1974.  Therefore,  he  and  I  understand  better  than 
anybody  else  what  it  is  to  sit  on  the  last  row.  The  only  difference,  I 
was  on  the  other  corner.  So  I  do  ssonpathize  with  your  position  and 
appreciate  your  patience. 

I  would  like  to  turn  to  you  for  questions  now. 

Senator  DixoN.  Thank  you,  Mr.  Chairman. 

Mr.  Secretary,  I  join  others  on  the  committee  who  are  pleased  by 

four  decision  of  the  half  percent  increase  on  the  passbook  accounts, 
don't  know  that  I  was  able  to  ascertain  from  questions  previously 
asked  as  to  whether  there  is  any  chance  that  you  will  reassess  your 
position  on  deregulating  interest  rates  on  IRA  and  Keogh  accounts, 
which  Senator  P^oxmire  addressed  to  some  extent  in  his  questions. 
Secretary  Rsgan.  I  would  not  see  any  reason  to  revisit  that  issue 
at  this  time.  I  think  we  have  done  the  right  thing  on  the  IRA  and 
Ke<%h  accounts.  I  think  we  should  stick  with  our  position  on  that. 

MASSIVE  MERGERS  AND  TAKEOVERS 

Senator  Dixon.  Mr.  Secretary,  I  come  from  a  State  with  many 
hundreds  of  commercial  banks  and  savings  Euid  loan  association. 
Many  are  saying  that  S.  1703  and  S.  1720  will  lead  to  massive 
mergers  into  and  takeovers  by  targe  bank  holding  compeinies.  If 
you  don't  think  this  will  happen,  can  you  tell  me  why  it  won't? 

Secretary  Regan.  Well,  at  the  present  time,  S.  1720  only  author- 
i2e8  interstate  and  interindustry  mergers  for  troubled  institutions. 
It  does  not  authorize  a  healthy  institution's  takeover  on  an  inter- 
state or  an  interindustry  basis.  In  my  opening  remarks,  I  encour- 
aged greater  intrastate  and  intraindustry  type  of  branch  banking, 
so  that  institutions  could  get  ready  if  interstate  banking  is  permit- 
ted in  the  future. 

I  might  eIaborat«  a  little  bit  on  that.  Senator.  I've  heard  the 
same  type  of  argument  before,  you're  going  to  ruin  the  little  man 
or  the  smaller  institution.  We  heard  the  same  thing  on  Wall  Street 
when  we  said  we  were  going  to  go  from  partnerships  to  corpora- 
tions, that  we  would  wipe  out  the  smedl  partnership.  It  never 
happened. 

It  was  said  that  if  we  went  to  competitive  rates,  in  Wall  Street 
that  a  few  large  brokertige  firms  would  end  up  with  all  of  tjie 
available  resources,  there  would  be  no  room  for  the  small  broker- 
age firm.  It  hasn't  happened. 

The  point  of  fact  is,  there  are  more  members  today  on  the  New 
York  eSxchange  than  when  we  deregulated  commissions.  I  heard 
the  same  thing  about  the  airline  industry,  that  if  you  deregulated 
the  airline  industry,  you  would  wipe  out  the  smaller  ones. 
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Well,  at  leaat  initially,  deregulation  seems  to  be  helping  the 
small  commuter  airlines.  And  the  larger  ones  seem  to  be  in  diffi- 
culty. 

Now,  I  think  that  if  we  eventually  deregulate  more  than  we  aire 
now,  that  the  small  bank  is  still  going  to  know  its  customers.  It  is 
going  to  provide  services  that  a  big  bank  can  never  provide,  the 
friendliness,  the  day-to-day  contact,  that  type  of  thing.  So  I'm  not 
one  who  thinks  that  you  will  suddenly  find  Bank  of  America  in 
Prairie  View,  or  you  will  find  Continental  Illinois  in  Belleview.  I 
don't  think  that  type  of  thing  is  going  to  happen. 

Senator  Dixon.  It's  Belleville,  Mr.  Secretary,  but  you're  close. 
There  is  a  Belleview  in  Illinois,  as  well. 

Secretary  Regan.  But  from  my  point  of  view,  I  think  that  you're 
going  to  find  more  and  more  that  these  big  institutions,  if  they  are 
allowed,  will  go  toward  money  centers  rather  than  to  small  towns. 

Senator  Dixon.  Thank  you,  Mr.  Secretary. 

It  is  a  fact,  is  it  not,  that  alt  of  this  legislation  really  doesn't 
address  one  of  the  central  questions  that  everyone  is  concerned 
about,  and  that  is  the  fact  that  conventional  mortgages  just  aren't 
being  written  around  the  country  anymore?  Do  you  see  anything  in 
this  l^islation  at  all  that  addresses  that  problem? 

Secretary  Regan.  Well,  we  are  helping  the  thrift  industry  to  stay 
alive,  so  it  can  get  back  into  the  marketplace  at  such  time  as 
mortgages  are  once  again  somewhere  below  14  percentage,  I  think 
that  is  when  mortgages  will  be  written. 

Senator  Dixon.  Yes,  and  that's  the  point  I  was  gettii^  to.  Until 
interest  rates  get  down,  we're  just  not  going  to  be  able  to  solve  the 
problem  of  the  conventional  mortgage  in  this  kind  of  legislation,  in 
your  view;  is  that  true? 

Secretary  Regan.  No,  you  won't.  It  is  a  question  of  the  cost  of 
money  at  this  point. 

Senator  Dixon.  Wouldn't  you  think  that  an  extension  of  the  all 
savers  certificate  for  a  longer  period  of  time  would  encourage  at 
least  more  thrift  institutions  to  consider 

Secretary  Regan.  No,  I  don't. 

Senator  Dixon.  You  think  that's  a  bad  idea? 

Secretary  Regan.  I  think  that  the  all  savers  certificate  is  a 
temporary  solution  to  a  terrible  problem.  But  I  think  it  has  to  be  a 
temporary  solution;  it  is  not  a  long-range  solution.  It  enables  the 
thrifts  to  have  earning  power  at  a  time  when  they  are  most  desper- 
ate for  earning  power.  I  think  as  soon  as  interest  rates  come  down, 
and  thrifts  go  back  to  their  traditional  mortgage  investment^d 
augmented  by  the  new  investment  powers  in  S.  1720,  that  thrifts 
can  go  back  to  getting  their  liabilities  the  same  way  that  tiiey  Have 
always  gotten  them,  through  competition  in  the  open  marketplace. 

Senator  Dixon.  One  final  question.  At  the  expense  of  being  repi- 
titious,  because  I  really  think  that  you  addressed  this  to  some 
extent  twice  already  during  the  course  of  your  period  of  time 
answering  questions  here,  but  many  of  the  K)lks  are  saying  that 
this  legislation  really  will  do  harm  to  the  housing  industry,  in  that 
it  will  reduce  the  investment  in  the  housing  market  by  thrifts  and 
other  things,  and  actually  in  the  final  aneilysis  reduce  the  amount 
of  money  available  for  the  housing  industry.  I  take  it  from  the 
answers  you've  given  to  previous  questions,  that  you  think  that 
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these  additional  powers  in  these  institutions  will,  in  fact,  ultimate- 
ly expand  money  for  the  housing  industry;  is  that  basically  your 
position? 

S,    1720  IS  LONG-RANGE  SOLUTION 

Secretary  Regan,  Yes,  it  is.  Senator,  S.  1720  provides  for  both 
temporary  and  long-range  solutions  to  the  problems  of  the  thrift 
industry.  It  keeps  the  industry  alive,  so  that  thrifts  can  get  back 
into  competition  and  get  more  funds  into  their  respective  institu- 
tions and  enables  them  to  loan  that  money  out  again  at  a  profit. 
They  will  be  making  mortgages  again  when  mortgages  are  at  rates 
people  are  willing  to  pay — when  interest  rates  are  lower. 

So  I  think  that  S.  1720  will  help  the  housing  industry.  If  you 
don't  pass  this  bill,  what  is  the  alternative  for  the  housing  indus- 
try? What  if  we  have  no  thrift  industry  at  all?  If  we  had  none  at 
all,  what  would  the  housing  industry  do? 

You  have  to  have  a  viable  thrift  industry,  and  in  order  to  have  a 
viable  thrift  industry,  you  have  to  start  with  S,  1720. 

Senator  Dixon.  Thank  you,  Mr.  Secretary. 

The  Chairman.  Mr.  Secretary,  as  we  have  seen  interest  rates  go 
up  rather  dramatically  in  the  past  few  years,  I  think  most  people 
realize  and  Congress  realizes  that  we  need  to  provide  regulators 
with  emergency  powers.  Unfortunately,  that  is  about  all  that 
they're  talking  about  in  the  House  of  Representatives.  It  seems  to 
me  that  that  is  very  shortsighted.  Congress  normally  responds  in 
that  way  with  moratoriums,  with  extensions,  with  prohibitions, 
with  emergency  type  legislation.  To  only  do  that,  as  the  House  of 
Representatives  proposes,  seems  to  me  to  not  look  at  the  real 
problem. 

They  are  really  reluctant  to  look  at  expanding  thrifts'  powers 
and  their  ability  to  do  business.  Don't  you  think  it  is  at  least 
equally  as  important  that  we  provide  thrifts  with  the  ability  to 
protect  their  savings  and  their  earnings,  as  to  provide  their  r^ula- 
tors  with  additional  powers.  If  all  we  do  is  provide  the  regulators 
with  additional  {Mwers  with  the  business  cycles  going  up  and  down, 
all  we've  done  is  say  government  is  the  answer  rather  thsin  the 
marketplace. 

Would  you  agree  that  we  must  address  the  assets  side  and  give 
the  thrifts  additional  flexibility  to  operate?  Not  just  in  the  current 
circumstsmces  but  maybe  even  more  important  because  of  the  time 
it  would  take  for  them  to  be  able  to  absorb  these  new  expanded 
powers? 

We  are  really  trying  to  look  at  the  future  in  this  legislation. 

Secretary  Regan.  Well,  I  think  that  what  you  are  trying  to  do  is 
to  save  an  industry  rather  than  just  rescue  it  and  still  have  it 
flounderinjg.  I  think  that  if  all  you  do  is  provide  temporary  solu- 
tions, the  industry  itself  cannot  plan  its  future.  I  think  with  S.  1720 
in  place,  the  industry  can  draw  a  deep  breath  to  see  where  it's 
going  to  go.  I've  always  believed  in  long-range  planning,  particular- 
ly for  rinancial  institutions. 

As  we  said  at  the  outset,  Mr.  Chairman,  the  Financial  industry  is 
in  a  changing  mode.  It  has  been  for  the  last  few  years.  It  is  going 
to  change  even  more  over  the  next  few  years.  To  the  extent  that 
you  do  not  allow  the  thrift  industry  to  cheuige  with  changing  times. 
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you  do  it  a  disservice,  and  it  is  going  to  be  left  in  the  wake.  I  think 
that  unless  you  expand  the  asset  powers,  unless  you  authorize 
additional  earnings  potential,  you  are  not  going  to  have  that  thrift 
industry  in  place.  To  the  extent  that  the  thrift  industry  is  just 
being  rescued  from  possible  defaults,  that  isn't  the  answer  for  the 
housing  industry.  You  want  a  strong  industry  in  place,  when  we 
emerge  from  our  current  economic  condition. 

And  I  think  you  have  done  wisely  in  structuring  S.  1720  to 
accommodate  that. 

The  Chairman.  Well,  it  would  appear  to  me  that  if  we  don't  do 
more  than  just  the  so-c£illed  bare  bones  r^ulators  bill,  as  it  is 
referred  to,  we  will  simply  make  it  necessary  in  the  future  for 
having  even  more  government  assistance. 

Now,  I  would  love  to  put  things  back  the  way  they  used  to  be 
with  thrifts  doing  their  thing  and  commercial  banks  doing  their 
thing,  and  Merrill  Lynch  doing  their  thing,  and  not  tampering  with 
bank-type  activities. 

Secretary  Regan,  I  wouldn't  want  that.  [Laughter.] 

The  Chairman.  But  I  think  you've  made  the  point  very  ade- 
quately, that  that  isn't  the  real  world,  and  the  thrift  industry  is  in 
trouble  today  for  one  reason  and  one  reason  only,  because  of  their 
specialized  function,  which  we  all  applaud.  But  they  have  been 
borrowing  short  and  lending  long;  25-30  year  mortgages  at  6,  7,  8 
and  9  percent.  And  that  is  why  we  are  in  trouble.  If  we  don't  try  to 
address  that  problem,  I  don't  see  any  future  for  the  thrift  industry 
and  the  housing  market. 

I'm  getting  back  to  what  Senator  Proxmire  said.  I  don't  know 
that  anybody  knows  where  that  dividing  line  should  be,  but  I  think 
we  end  up  losing  an  entire  industry,  unless  we  do  give  them  the 
ability  to  compete  in  a  market  that  is  dramatically  different  than 
what  we  have  ever  seen  before. 

That  leads  me  into  recent  testimony  of  the  Independent  Bankers 
Association  before  the  House  Banking  Committee.  They  testified  in 
opposition  to  a  fundamental  restructuring  of  our  Nation's  financial 
industry.  "It  would  benefit  only  a  few  large  banks  and  other  finan- 
cial conglomerates." 

Now  I  certainly  would  not  be  sponsoring  this  legislation.  I  don't 
know  how  many  times  I've  been  quoted,  especially  since  I  became 
chairman  of  the  committee,  that  I  did  not  want  to  see  the  financial 
structure  of  this  country  controlled  by  12  or  15  large  banks.  I 
certainly  would  not  be  proposing  any  legislation  that  I  thought 
would  do  that,  but  I  would  appreciate  your  comments  on  who  you 
think  would  benefit.  Is  this  only  for  Chase  and  the  biggies,  or  do 
you  feel  it  would  help  the  small  people  as  well? 

Secretary  Regan.  I  think  it  will  help  both,  Mr.  Chairman.  I  don't 
think  that  this  passage  of  S.  1720  will  be  the  ruination  of  lie 
independent,  small  bank.  I  think  that  the  independent  small  bank 
is  being  helped  by  this  legislation.  There  are  additional  things  here 
again  on  the  asset  side  that  they  can  do.  As  I  suggested  in  my 
testimony,  if  banks  structure  themselves  similarly  to  thrifl  institu- 
tions, we  would  like  to  see  that  they  get  the  same  tax  break  as 
thrift  institutions  do.  We  are  making  it  easier  for  them  to  get  into 
other  financieil  instruments  such  as  money  market  funds  which,  I 
think  is  the  type  of  thing  that  we  have  to  do  for  the  small  banks. 
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But  I  think  as  long  as  they  continue  to  provide  that  excellent 
service  and  the  personalized  service  that  they  have  provided  so 
successfully  in  the  past,  they  don't  need  to  worry  about  the  bank- 
ing system  of  the  United  States  ending  up  in  the  hands  of  any  15 
or  20  lar^  corporations. 

THREAT  FROM   NONBANKING-TYPE   INSTITUTIONS 

The  Chairman.  Well,  it  seems  to  me  that  the  competition  is  not 
within  the  traditional  depository  institutions  anyway.  The  real 
threat  to  their  traditional  dominance  in  these  fields  is  the  new 
nonbanking-type  of  institutions.  That  is  what  puzzles  me.  I  don't 
think  there  is  anyone  who  could  be  more  sympathetic  with  the 
independent  bankers  problems  than  I. 

But  to  sit  back  and  say  we  don't  want  any  restructuring  with 
Sears  out  there  with  hundreds  of  stores,  the  biggest  retailer  in  the 
world,  getting  involved  in  the  financial  services  industry  with  no 
restrictions  whatsoever.  No  State  boundaries,  no  county  Iwundaries 
or  anything  else,  no  one  to  report  to,  the  way  that  the  small 
independent  bankers  do,  and  say  that  we're  afraid  of  the  big  tradi- 
tional financial  institutions,  I  think  that  is  where  I  have  a  problem 
with  understanding  their  opposition  to  considering  restructuring.  It 
seems  to  me  that  competition  is  much  more  dangerous  to  their 
existence  as  small  independent  institutions,  from  nonbanking  insti- 
tutions that  are  essentially  getting  into  the  banking  business  with- 
out the  restrictions  that  they  abide  by.  Not  worrying  about  the 
Chases  and  the  Clticorps  and  the  like. 

Would  you  agree  that  the  $150  billion  of  money  market  funds 
and  all  of  these  new  type  of  mergers  in  nonbanking-type  institu- 
tions is  a  bigger  threat  to  little  institutions  than  their  own  types  of 
institutions  that  they  have  traditionsilly  com[>eted  with? 

Secretary  Regan.  I  would  say  so,  because  again,  many  of  their 
customers  are  beginning  to  realize  what  is  going  on  in  the  market- 
place because  of  high  interest  rates  which  are  brought  on  by  infla- 
tion. And  each  person  is  trying  in  his  own  way  to  protect  himself 
against  inflation.  Now  to  the  extent  that  they're  not  allowed  to 
compete  with  these  other  nonbanking  corporations,  they  are  going 
to  be  at  a  disadvantage. 

I  would  much  rather  see  us  try  to  enable  them  to  compete,  than 
tiy  to  r^ulate  the  others  to  keep  them  out  of  competition.  I  don't 
Uunk  that's  the  way  the  Federal  Government  should  go. 

I  further  recall  that  in  S.  1720  we  are  trying  to  help  them  with 
the  amount  of  loans  they  can  make  vis-a-vis  their  capital.  There 
are  many  things  in  that  bill  that  are  designed  to  help  them,  and  I 
think  it  will. 

So  fVom  my  point  of  view,  I  don't  think  they  have  to  worry  about 
the  effects  of  S.  1720. 

The  Chairman.  Senator  Schmltt. 

Senator  Schb«tt.  Thank  you,  Mr.  Chairman. 

I  suspect  that  the  Secretary  has  another  place  or  two  to  be  today. 
And  I  would  just  ask  him  one  question  before  I  conclude,  and  that 
is  that  we  haven't  heard  any  mention  of  credit  unions  within  the 
context  of  S.  1720.  Do  you  care  to  comment  on  that? 

Secretary  '*'•  '  It  seems  to  me  that  there  are  provisions  in 
there  regard  tral  liquidity  fund  that  will  be  helpful  to 
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the  credit  unions.  I  think  that  they  are  satisfied  with  the  bill.  We 
are  certainly  in  favor  of  the  few  provisions  that  there  are  in  S. 
1720  regarding  them. 

I  think  they  are  in  a  f£iirly  healthy  condition,  they  are  competi- 
tive, and  they  will  be  able  to  compete  very  effectively  with  some  of 
the  provisions  that  are  in  this  bill. 

Senator  ScHMrrr.  Well,  some  of  our  small  bankers  might  say  that 
they  compete  more  them  efTectively,  because  of  their  favorable  tax 
treatment.  Do  you  see  that  tax  situation  as  becoming  anticompeti- 
tive, as  interest  rates  come  down  and  the  thrift  institutions  beawne 
more  competitive  across  the  board  with  the  money  market  fimds? 

Secretai^  Regan.  At  this  particular  moment,  Senator,  their  tax 
advemtage  over  banks  is  really  not  that  great.  Most  banks*  effective 
tax  rates  are  fairly  low,  because  of  other  features  of  the  tax  code 
that  have  been  designed  to  help  them.  We  will  keep  an  eye  on  it — 
but  1  don't  ^ink  there  is  any  real  cause  for  concern  at  this 
moment. 

Senator  ScHMrrr.  Well,  thank  you,  Mr.  Secretary,  and  a^sda,  I 
just  would  emphasize  the  importance  of  this  committee  keepu^  its 
eye  on  the  tax  code,  because  we  have  been  doing  things  with  the 
tax  code  through  the  years  that  have  significantly  affected  the 
competition  within  the  thrift  industry  itself  and  within  financial 
institutions  overall. 

And  I  hope  that  we  will  try  to  deal  with  those  tax  provisions  in 
the  context  of  everythii^  else  we  must  do,  and  not  just  by  tJiem- 
selves. 

Mr.  Chairman,  I  think  the  Secretary  once  again  has  shown  us  his 
grasp  of  these  subjects.  And  it's  been  great  to  have  a  dialogue  with 
him  today. 

The  Chairman.  Senator  Dixon,  do  you  have  any  further  ques- 
tions? 

Senator  Dixon.  Just  two,  Mr.  Chairman. 

First,  let  me  fdso  express  my  appreciation  to  you,  Mr.  Secretary, 
for  your  help  here  this  morning.  At  the  expense  of  being  a  deviFs 
advocate,  notwithstanding  everything  we  are  doing  here,  some 
would  say  that  there  are  still  a  great  many  regulations  and  rules 
governing  financial  institutions,  and  on  the  other  h£md,  there  are 
not  such  rules  and  regulations  governing  money  market  funds,  and 
that  aB  a  consequence  of  all  of  this  it  is  still  not  an  even  playing 
field,  et  cetera,  et  cetera.  I  wonder  if  you  could  respond  to  that 
position  taken  by  many  in  the  financial  institutions. 

MONEY  MARKET  FUND  ADVANTAGES 

Secretary  Regan.  Well,  I  think  that  money  market  funds  have 
had  an  advantage,  for  a  verv  apparent  reason:  They  are  answering 
a  consumer  need  in  a  period  of  time  when  the  consumer  is  looking 
for  an  antidote  to  inflation.  Now  we  are  deregulating  depository 
institutions  and  allowing  them  to  compete.  Under  S.  1720,  for 
example,  banks  will  be  able  to  offer,  underwrite  and  manage 
money  market  funds  if  they  so  choose.  There  are  many  other 
things  they  would  be  able  to  do  under  S.  1720  that  heretofore  they 
have  not  been  able  to  do. 

Now,  it  is  true  that  so  far  we  at  Treasury  at  least  would  not 
advocate  allowing  thrift  institutions  to  underwrite  money  market 
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funds.  We  are  saying  they  have  enough  new  powers  coming  on 
with  S.  1720;  let  them  get  experience  in  these  first,  and  then  we 
will  change.  In  other  words,  a  two-step  approach  to  the  thrifts;  a 
one-fitep  as  far  as  Glass^teagall  is  concerned,  with  the  commercial 
banks.  I  am  one  who  believes  in  deregulation,  not  only  because  it  is 
the  Adminstration's  policy,  but  because  I  am  a  competitor,  and  i 
think  the  less  the  Government  impedes  competition,  the  better  off 
the  actual  players  are. 

I  would  therefore  much  rather  see  us  der^ulate  others  to  com- 
pete with  the  money  market  funds  than  to  try  to  regulate  money 
market  funds  in  order  to  slow  them  down  to  make  the  competition 
more  equal. 

Senator  Dixon.  Thfmk  you.  Now,  finally,  1  am  sure  you  are 
aware — as  we  all  are — that  you  can  get  as  many  opinions  from  the 
Congress  as  you  can  from  lawyers.  And  we  have  all  read  the  many 
different  comments  about  the  modest  drop  in  interest  rates  recent- 
ly. Some  say  that  interest  rates  will  moderate  further.  Some  say  it 
is  a  short,  cyclical  matter,  and  that  interest  rates  will  go  even 
higher  toward  the  end  of  the  year.  So  I  know  it  is  entirely  specula- 
tive. But  is  there  any  light  at  the  end  of  the  tunnel? 

Secretary  Regan.  There  is  a  l^ht.  And  it  is  not  an  oncoming 
train.  [Laughter.] 

I  think  that  the  interest  rates  have  peaked,  Senator,  and  I  think 
that  eilthough  they  never  come  down  in  a  straight  line  that  interest 
rates  will  be  lower  at  the  end  of  the  year  than  they  are  currently. 
And  1  think  the  reason,  of  course,  is  that  inflation  is  coming  down. 
If  you  look  at  all  the  signs — industrial  production  is  off,  automobile 
sales  are  off,  retail  sales  are  barely  keeping  even  with  inflation, 
leading  indicators  are  down — I  think  the  whole  thing  points  to  the 
fact  that  we  are  in  a  flat  period.  The  President  called  it  yesterday  a 
recession.  He  said  a  light  one;  I  agree.  I  think  that  in  this  type  of 
period  you  naturally  expect  interest  rates  to  come  down,  and  I 
think  that  is  what  we  will  see. 

Now,  to  the  extent  that  we  keep  a  slow,  steady  monetary  growth, 
we  will  pull  out  of  this  recession,  without  too  much  damage,  and  as 
that  happens,  I  hope  we  have  the  thrift  industries  ready  to  do  what 
it  has  done  so  successfully  in  the  past,  and  that  is  to  help  the 
housing  industry. 

Senator  Dixon.  Thank  you,  Mr.  Secretary. 

The  Chairman.  Mr.  Secretary,  there  are  a  large  number  of  addi- 
tional questions  here,  but  as  I  get  to  the  bottom  of  the  stack  they 
become  more  and  more  technical.  Your  time  is  valuable.  So  what  I 
would  like  to  do  is  submit  additional  questions  to  you  for  response 
in  writing.  And  I  am  sure  some  of  the  other  members  who  could 
not  be  here  this  morning  would  like  to  do  that  as  well. 

(The  answers  to  the  following  questions  from  Senator  D'Amato 
were  received  in  time  for  the  publication  of  this  volume.  Answers 
to  further  questions  of  Secretary  Regan  will  be  printed  in  part  II  of 
this  hearing  record:] 
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Senator  D'Amato' 

Secretary  Reqan'f 

The  Senate 

Banklnq  Committee 

QUEST low  Ii 

In  today's  prepared  testimony  with  regard  to  "Expanded 
Powers  for  Thrift  Inatitutiona, "  you  attribute  a  major  portion 
of  th«  thrift  Industry's  problsras  to  tho  imbalance  between 
increasingly  rate  sensitive  liabilities  and  long-tern  relativsly 
rate  insensitive  assets. 

Under  your  chalrrnanship  the  DIDC  has  established  a  new  4 
week  averaging  formula  for  the  rate  on  a  six  month  money 
marltot  certificate  at  an  estimated  cost  to  savings  and  loans 
of  $300  million.   The  DIDC  has  totally  removed  interest  rate 
ceilings  on  IRA  and  Keogh  Accounts  effective  December  1,  a 
move  which  many  fear  will  precipitate  a  rate  war  of  dangerous 
proportions.  And  finally  among  other  things,  the  DIDC  increased 
the  passbook  ceiling  by  50  basis  points  at  an  estimated  cost 
to  savings  and  loans  of  5500  million,  with  you  yourself 
questioning  the  wisdom  of  such  an  Increase  less  then  one 
month  later. 

Mr.  Secretary,  would  you  tell  the  committee  what  strategy 
the  DIDC  is  going  to  adopt  to  improve  the  imbalance  between 
asset  yield  and  liabilities  which  is  currently  plaguing  our 
thrift  industry? 

ANSWER I 

The  DIDC's   strategy  to  improve  the   imbalance  between 
asset  and   liability  yields  has  two  major  thrusts.      The   first 
includes  supporting  the  expanded  asset  and   liability  powers 
for   thrift   institutions   that   are  proposed   in   S.1720.       The 
expanded  asset  powers   should  enable   thrifts   to   inveet   some 
of  their  deposits  more  profitably   in  higher  yielding,    shorter- 
term  consumer   and  commercial   loans.      The   second   is  the  DIDC'a 
decision  to  deregulate   interest  rate  ceilings  primarily  by 
starting  with  tine  deposits  with  longer-term  maturitle*. 
This  action  should  help  thrifts  attract  longer-term  deposits 
to  better  match  the  maturities  of  their  mortgage   assets. 
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nie  DIDC'b  dersgulation  strategy  has  been  implemented 
by  several  recent  actions: 

(1)  A*  you  mentioned,  the  DIDC  has  authorized  the 
creation  of  a  new  market  rate  deposit  instrument  available 
only  When  placed  in  an  individual  retirement  account  (IRA) 

or  Keogh  plan.   These  retirement  savings  are  generally  longer^ 
term,  stable  funds,   lite  DIDC  hopes  that  by  allowing  depository 
institutions  to  pay  market  rates  for  these  funds  that  the 
institutions  will  be  able  to  compete  with  other  market  rate 
investment  alternatives  for  the  large  increase  in  retirement 
savings  that  should  (as  a  result  of  the  Tax  Act  of  1981)  become 
available  on  January  1,  1982.   We  believe  that  "a  rate  war 
of  dangerous  proportions"  will  not  result  from  this  action. 
Hell  managed  institutions  will  offer  market  Interest  rates 
that  they  can  invest  at  a  profit,  offering  higher  rates 
would  not  be  necessary  or  prudent. 

(2)  The  Committee  has  published  for  public  comment  a 
proposed  schedule  for  progressively  deregulating  time  deposits 
starting  with  a  new  three  and  one  half  year  and  over  deposit 
category.   This  new  time  deposit  category  would  have  no 
Federally  set  interest  rate  ceiling  and  other  characteristics 
that  would  make  it  attractive  to  depositors.   The  Committee  has 
received  repeated  requests  from  depository  institutions  for  a 
systematic  method  of  phasing  out  rata  ceilings  in  order  for  the 
institutions  to  plan  their  business  in  advance. 

(3)  The  Coimittee  also  voted  to  allow,  but  not  require, 
depository  institutions  to  change  their  MMC  rate  calculations 
to  pay  the  higher  of  the  current  average  auction  rate  on 
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26-week  T-bllls  plus  25  basis  points  or  a  4-weelc  moving 
averaige  of  past  auction  rates  on  2e'Week  T-bills.   Thus, 
when  Treasury  interest  rates  are  declining  faster  than  the 
rates  paid  by  money  marlcet  funds  (HKPs),  depository  institutions 
will  be  able  to  compete  for  and  retain  maturing  MMCs  instead 
of  Heeing  them  withdrawn  and  deposited  In  higher  yielding 
MMFb  or  other  market  rate  instruments.   Depository  Institutions 
requested  this  competitive  feature  and  the  DIDC  has  given 
them  the  option  to  use  or  not  use  it  as  they  see  fit.   When 
Treasury  bill  rates  are  declining,  this  alternative  rate 
could  increase  the  cost  of  MMCs  for  those  institutions  who 
offer  the  higher  rate,  howeyer,  the  cost  of  the  MMCa  would 
be  less  than  the  cost  of  replacing  the  MMCs  with  money  borrowed 
from  the  FHLBB  or  from  commercial  banks.   When  Treasury  bill 
rates  are  rising  faster  than  other  market  rates,  some  depository 
institutions  might  choose  to  lower  their  costs  on  MMCs  by 
offering  the  lower  average  auction  rate. 

(4)   The  Committee  also  voted  to  increase  the  ceilings 
on  the  passbook  savings  slightly.   Congress  in  the  Depository 
Institutions  Deregulation  and' Monetary  Control  Act  of  19d0 
required  the  DIDC  to  consider  increaeing  the  ceiling  on 
passbook  accounts  no  later  than  18  months  after  passage  of 
the  bill.   The  Congressional  mandate,  the  flood  of  letters 
from  savers,  the  Federal  subsidy  that  depository  institutions 
will  receive  in  the  form  of  the  All  Savers  Certificates 
(ASC)  and  the  belief  that  increasing  the  passbook  ceilings 
might  help  to  stem  the  outflow  of  passbook  savings  (which 
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reached  an  annual  rat«  of  $54  billion  in  -the  firat  8  nontha 
of  19S1)  were  all  factora  that  convinced  three  members  of 
the  DIDC  to  vote  for  an  increase  in  the  pasabook  celling 

Subsequent  to  this  action.  I  have  been  told  by  thrift 
Institution  executives  that  consumers  are  shifting  funds 
from  their  paeebook  accounts  to  the  ASCs.   They  have  indicated 
that  the  shifting  of  deposits  is  Increasing  the  industry's 
earninga  problems.   Since  there  is  no  official  Information 
(ASCa  were  first  offered  October  1),  I  decided  that  it  would 
be  prudent  to  delay  the  passbook  celling  increase  until  we 
can  detormine  what  impact  ASCs  are  having  on  thrift  earnings. 

QUESTIOM  2 1 

As  Secretary  of  the  Treasury,  I  am  sure  you  find  your- 
self in  a  predicament  between  loss  to  the  Treasury  and  deregu- 
lation of  the  savings  industry.   Could  you  give  this  committee 
any  information  on  the  present  revenue  lossas  to  the  Treasury 
and  what  Is  your  timetable  for  reversing  this  loss  should 
your  reconimendations  be  adopted? 

ANSWER 1 

The  thrift  industry's  effective  tax  rate,  due  to  their 
bad  debt  allowancei  is  about  37.6  percent.   Since  the  industry 
is  expected  to  have  a  loss  this  year.  Treasury's  revenue  from 
this  industry  will  no  doubt  be  below  that  of  last  year  when  the 
industry's  aggregate  earnings  were  slightly  positive.   However, 
the  amount  of  Treasury's  revenue  loss  can  not  be  estimated 
until  we  have  some  information  on  the  impact  the  All  Savers 
Certificatea  are  having  on  Industry  earnings. 

The  industry  Is  experiencing  large  losses  at  this  time 
because  the  cost  of  money  is  mora  than  the  industry  is  able 
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Well,  at  least  initially,  der^ulation  seems  to  be  helping  the 
small  commuter  airlines.  And  the  larger  ones  seem  to  be  in  diffi- 
culty. 

Now,  I  think  that  if  we  eventually  deregulate  more  than  we  are 
now,  that  the  small  bank  is  still  going  to  know  its  customers.  It  is 
going  to  provide  services  that  a  big  bank  can  never  provide,  the 
friendliness,  the  day-to-day  contact,  that  type  of  thing.  So  I'm  not 
one  who  thinks  that  you  will  suddenly  find  Bank  of  America  in 
R-airie  View,  or  you  will  find  Continental  Illinois  in  Belleview.  I 
don't  think  that  type  of  thing  is  going  to  happen. 

Senator  Dixon.  It's  Belleville,  Mr.  Secretary,  but  you're  close. 
There  is  a  Belleview  in  Illinois,  as  well. 

Secretary  Regan.  But  from  my  point  of  view,  I  think  that  you're 
going  to  find  more  and  more  that  these  big  institutions,  if  they  are 
allowed,  will  go  toward  money  centers  rather  than  to  small  towns. 

Senator  Ddcon.  Thsmk  you,  Mr.  Secretary. 

It  is  a  fact,  is  it  not,  that  all  of  this  l^islation  really  doesn't 
address  one  of  the  central  questions  that  everyone  is  concerned 
about,  and  that  is  the  fact  that  conventional  mortgages  just  aren't 
being  written  around  the  country  anymore?  Do  you  see  anything  in 
this  legislation  at  all  that  addresses  that  problem? 

Secretary  Regan.  Well,  we  are  helping  the  thrift  industry  to  stay 
alive,  so  it  can  get  back  into  the  marketplace  at  such  time  as 
mortgfiges  are  once  again  somewhere  below  14  percentage,  I  think 
that  is  when  mortgages  will  be  written. 

Senator  Dixon.  Yes,  and  that's  the  point  I  was  getting  to.  Until 
interest  rates  get  down,  we're  just  not  going  to  be  able  to  solve  the 
problem  of  the  conventional  mortgage  in  this  kind  of  legislation,  in 
your  view;  is  that  true? 

Secretary  Regan.  No,  you  won't.  It  is  a  question  of  the  cost  <rf 
money  at  this  point. 

Senator  Dkon.  Wouldn't  you  think  that  an  extension  of  the  aD 
savers  certificate  for  a  longer  period  of  time  would  encourage  at 
least  more  thrift  institutions  to  consider 

Secretary  Regan.  No,  I  don't. 

Senator  Dixon.  You  think  that's  a  bad  idea? 

Secretary  Regan.  I  think  that  the  all  savers  certificate  is  a 
temporary  solution  to  a  terrible  problem.  But  I  think  it  has  to  be  a 
temporary  solution;  it  is  not  a  long-range  solution.  It  enables  the 
thrifts  to  have  earning  power  at  a  time  when  they  are  most  desper- 
ate for  earning  power.  I  think  as  soon  as  interest  rates  come  down, 
and  thrifts  go  back  to  their  traditional  mortgfige  inveetmented 
augmented  by  the  new  investment  powers  in  S.  1720,  that  thrifts 
can  go  back  to  getting  their  liabilities  the  same  way  that  they  have 
always  gotten  them,  through  competition  in  the  open  marketplace. 

Senator  Dixon.  One  final  question.  At  the  expense  of  being  repi- 
titious,  because  I  really  think  that  you  addressed  this  to  some 
extent  twice  already  during  the  course  of  your  period  of  time 
answering  questions  here,  but  many  of  the  folks  are  saying  that 
this  legislation  really  will  do  harm  to  the  housing  industry,  in  that 
it  will  reduce  the  investment  in  the  housing  market  by  thrifts  and 
other  things,  and  actually  in  the  final  analysis  reduce  the  amount 
of  money  avmlable  for  the  housing  industry.  I  take  it  from  the 
answers  you've  given  to  previous  questions,  that  you  think  that 
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these  additional  powers  in  these  institutions  will,  in  fact,  ultimate- 
ly expemd  money  for  the  housing  industry;  is  that  basically  your 
position? 

S.   1720  IS  LONG-RANGE  SOLUTION 

Secretary  Regan.  Yes,  it  is,  Senator,  S.  1720  provides  for  both 
temporary  and  long-range  solutions  to  the  problems  of  the  thrift 
industry.  It  keeps  the  industry  alive,  so  that  thrifts  can  get  back 
into  competition  and  get  more  funds  into  their  respective  institu- 
tions and  enables  them  to  loan  that  money  out  again  at  a  profit. 
They  will  be  making  mortgages  again  when  mortgages  are  at  rates 
people  are  willing  to  pay — when  interest  rates  are  lower. 

So  I  think  that  S.  1720  will  help  the  housing  industry.  If  you 
don't  pass  this  bill,  what  is  the  alternative  for  the  housing  indus- 
try? What  if  we  have  no  thrift  industry  at  all?  If  we  had  none  at 
all,  what  would  the  housing  industry  do? 

You  have  to  have  a  viable  thrift  industry,  and  in  order  to  have  a 
viable  thrift  industry,  you  have  to  start  with  S,  1720. 

Senator  Dixon.  Thank  you,  Mr.  Secretary. 

The  Chairman.  Mr.  Secretary,  as  we  have  seen  interest  rates  go 
up  rather  dramatically  in  the  past  few  years,  I  think  most  people 
realize  and  Congress  realizes  that  we  need  to  provide  regulators 
with  emergency  powers.  Unfortunately,  that  is  about  all  that 
they're  talking  about  in  the  House  of  Representatives.  It  seems  to 
me  that  that  is  very  shortsighted.  Congress  normally  responds  in 
that  way  with  moratoriums,  with  extensions,  with  prohibitions, 
with  emergency  type  legislation.  To  only  do  that,  as  the  House  of 
Representatives  proposes,  seems  to  me  to  not  look  at  the  real 
problem. 

They  are  really  reluctant  to  look  at  expanding  thrifts'  powers 
and  their  ability  to  do  business.  Don't  you  think  it  is  at  least 
equally  as  important  that  we  provide  thrifts  with  the  ability  to 
protect  their  savings  and  their  earnings,  as  to  provide  their  r^ula- 
tors  with  additional  powers.  If  all  we  do  is  provide  the  r^ulators 
with  additional  j}0wers  with  the  business  cycles  going  up  and  down, 
all  we've  done  is  say  government  is  the  answer  rather  than  the 
marketplace. 

Would  you  agree  that  we  must  address  the  assets  side  and  (dve 
the  thrifts  additional  flexibility  to  operate?  Not  just  in  the  current 
circumstances  but  maybe  even  more  important  because  of  the  time 
it  would  take  for  them  to  be  able  to  absorb  these  new  expanded 
powers? 

We  are  realty  trying  to  look  at  the  future  in  this  legislation. 

Secretary  Regan.  Well,  I  think  that  what  you  are  trying  to  do  is 
to  save  an  industry  rather  than  just  rescue  it  and  still  have  it 
floundering.  I  think  that  if  all  you  do  is  provide  temporary  solu- 
tions, the  industry  itself  cannot  plan  its  future.  I  think  with  S.  1720 
in  place,  the  industry  can  draw  a  deep  breath  to  see  where  it's 

f^oing  to  go.  I've  always  believed  in  long-range  planning,  particular- 
y  for  financial  institutions. 

Ab  we  said  at  the  outset,  Mr.  Chairman,  the  financial  industry  is 
in  a  chai^ng  mode.  It  has  been  for  the  last  few  years.  It  is  goii^ 
to  change  even  more  over  the  next  few  years.  To  the  extent  that 
you  do  not  allow  the  thrift  industry  to  change  with  changing  times. 
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you  do  it  a  disservice,  and  it  is  going  to  be  left  in  the  wake.  I  think 
that  unless  you  expand  the  asset  powers,  unless  you  authorize 
additional  earnings  potential,  you  are  not  going  to  have  that  thrift 
industry  in  place.  To  the  extent  that  the  thrift  industry  is  just 
being  rescued  from  possible  defaults,  that  isn't  the  answer  for  the 
housing  industry.  You  want  a  strong  industry  in  place,  when  we 
emei^e  fiom  our  current  economic  condition. 

And  I  think  you  have  done  wisely  in  structuring  S.  1720  to 
accommodate  that. 

The  Chairman.  Well,  it  would  appear  to  me  that  if  we  don't  do 
more  than  just  the  so-called  bare  bones  regulators  bill,  as  it  is 
referred  to,  we  will  simply  make  it  necessary  in  the  future  for 
having  even  more  government  assistance. 

Now,  I  would  love  to  put  things  back  the  way  they  used  to  be 
with  thrifts  doing  their  thing  and  commercial  banks  doing  their 
thing,  and  Merrill  Lynch  doing  their  thing,  and  not  tampering  with 
bank-type  activities. 

Secretary  Regan.  1  wouldn't  want  that.  [Laughter.] 

The  Chairman.  But  I  think  you've  made  the  point  very  ade- 
quately, that  that  isn't  the  real  world,  and  the  thrift  industry  is  in 
trouble  today  for  one  reason  and  one  reason  only,  because  of  their 
specialized  function,  which  we  all  applaud.  But  they  have  been 
borrowing  short  and  lending  long;  25-30  year  mortgages  at  6,  7,  8 
and  9  percent.  And  that  is  why  we  are  in  trouble.  If  we  don't  try  to 
address  that  problem,  I  don't  see  Einy  future  for  the  thrift  industry 
and  the  housing  market. 

I'm  getting  back  to  what  Senator  Proxmire  said.  I  don't  know 
that  anybody  knows  where  that  dividing  line  should  be,  but  I  think 
we  end  up  losing  an  entire  industry,  unless  we  do  give  them  the 
ability  to  compete  in  a  market  that  is  dramatically  different  thsm 
what  we  have  ever  seen  before. 

That  leads  me  into  recent  testimony  of  the  Independent  Bankers 
Association  before  the  House  Banking  Committee.  They  testified  in 
opposition  to  a  fundamental  restructuring  of  our  Nation's  financial 
industry.  "It  would  benefit  only  a  few  large  banks  and  other  finan- 
cial conglomerates." 

Now  I  certainly  would  not  be  sponsoring  this  legislation.  I  don't 
know  how  many  times  I've  been  quoted,  especially  since  I  beceune 
chairman  of  the  committee,  that  1  did  not  want  to  see  the  financial 
structure  of  this  country  controlled  by  12  or  15  large  banks.  I 
certainly  would  not  be  proposing  any  legislation  that  I  thought 
would  do  that,  but  I  would  appreciate  your  comments  on  who  you 
think  would  benefit.  Is  this  only  for  Chase  and  the  biggies,  or  do 
you  feel  it  would  help  the  small  people  as  well? 

Secretary  Regan.  I  think  it  will  help  both,  Mr.  Chairman.  I  don't 
think  that  this  passage  of  S.  1720  will  be  the  ruination  of  the 
independent,  small  bank.  I  think  that  the  independent  small  bank 
is  being  helped  by  this  legislation.  There  are  additioned  things  here 
again  on  the  asset  side  that  they  can  do.  As  I  suggested  in  my 
testimony,  if  banks  structure  themselves  similarly  to  thrift  institu- 
tions, we  would  like  to  see  that  they  get  the  same  tax  break  as 
thrift  institutions  do.  We  are  making  it  easier  for  them  to  get  into 
other  financial  instruments  such  as  money  market  funds  which,  I 
think  is  the  type  of  thing  that  we  have  to  do  for  the  small  banks. 
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But  I  think  as  long  as  they  continue  to  provide  that  excellent 
service  and  the  personalized  service  that  they  have  provided  so 
successfully  in  the  past,  they  don't  need  to  worry  about  the  bank- 
ing system  of  the  United  States  ending  up  in  the  hands  of  any  15 
or  20  large  corporations. 

THREAT  FROM  NONBANKING-TYPE  INSTITUTIONS 

The  Chairman.  Well,  it  seems  to  me  that  the  competition  is  not 
within  the  traditional  depository  institutions  anyway.  The  real 
threat  to  their  traditional  dominance  in  these  fields  is  the  new 
nonbanking-type  of  institutions.  That  is  what  puzzles  me.  I  don't 
think  there  is  anyone  who  could  be  more  sympathetic  with  the 
independent  bankers  problems  than  I. 

But  to  sit  back  and  say  we  don't  waJit  any  restructuring  with 
Sears  out  there  with  hundreds  of  stores,  the  biggest  retailer  in  the 
world,  getting  involved  in  the  financial  services  industry  with  no 
restrictions  whatsoever.  No  State  boundaries,  no  county  boundaries 
or  anything  else,  no  one  to  report  to,  the  way  that  the  small 
independent  bankers  do,  and  say  that  we're  afraid  of  the  big  tradi- 
tional financial  institutions,  I  think  that  is  where  I  have  a  problem 
with  understanding  their  opposition  to  considering  restructuring.  It 
seems  to  me  that  competition  is  much  more  dangerous  to  their 
existence  as  small  independent  institutions,  from  nonbfmking  insti- 
tutions that  are  essentially  getting  into  the  banking  business  with- 
out the  restrictions  that  they  abide  by.  Not  worrying  about  the 
Chases  and  the  Citicorps  and  the  like. 

Would  you  agree  that  the  $150  billion  of  money  market  funds 
and  all  of  these  new  type  of  mergers  in  nonbanbing-type  institu- 
tions is  a  bigger  threat  to  little  institutions  than  their  own  types  of 
institutions  that  they  have  traditionally  competed  with? 

Secretary  Regan.  1  would  say  so,  because  again,  many  of  their 
customers  are  beginning  to  realize  what  is  going  on  in  the  market- 
place because  of  high  interest  rates  which  are  brought  on  by  infla- 
tion. And  each  person  is  trying  in  his  own  way  to  protect  himself 
against  inflation.  Now  to  the  extent  that  they're  not  allowed  to 
compete  with  these  other  nonbanking  corporations,  they  are  going 
to  be  at  a  disadvantage. 

I  would  much  rather  see  us  try  to  enable  them  to  compete,  than 
try  to  regulate  the  others  to  keep  them  out  of  competition.  I  don't 
think  that's  the  way  the  Federal  Government  should  go. 

I  further  recall  that  in  S.  1720  we  are  trying  to  help  them  with 
the  amount  of  loans  they  can  make  vis-a-vis  their  capital.  There 
are  many  things  in  that  bill  that  are  designed  to  help  them,  and  I 
think  it  will. 

So  from  ray  point  of  view,  I  don't  think  they  have  to  worry  about 
the  effects  of  S.  1720. 

The  Chairman.  Senator  Schmitt. 

Senator  Schmtit.  Thank  you,  Mr.  Chairman. 

I  suspect  that  the  Secretary  has  another  place  or  two  to  be  today. 
And  I  would  just  ask  him  one  question  before  I  conclude,  and  that 
is  that  we  haven't  heard  any  mention  of  credit  unions  within  the 
context  of  S.  1720.  Do  you  care  to  comment  on  that? 

Secretary  Regan.  It  seems  to  me  that  there  are  provisions  in 
there  regeu'ding  the  central  liquidity  fund  that  will  be  helpful  to 


dbyGoOt^Ic 


40 

the  credit  unions.  I  think  that  they  are  satisfied  with  the  bill.  We 
are  certainly  in  favor  of  the  few  provisione  that  there  are  in  S. 
1720  regarding  them. 

I  think  they  are  in  a  fairly  healthy  condition,  they  are  competi- 
tive, and  they  will  be  able  to  compete  very  effectively  with  some  of 
the  provisions  that  are  in  this  bill. 

Senator  Schmitt.  Well,  some  of  our  small  bankers  might  say  that 
they  compete  more  than  effectively,  because  of  their  favorable  tax 
treatment.  Eto  you  see  that  tax  situation  as  becoming  anticompeti- 
tive, as  interest  rates  come  down  and  the  thrift  institutions  become 
more  competitive  across  the  board  with  the  money  market  funds? 

Secretary  Regan.  At  this  particular  moment,  Senator,  their  tax 
advantage  over  banks  is  reeilly  not  that  great.  Most  banks'  effective 
tax  rates  are  fairly  low,  because  of  other  features  of  the  tax  code 
that  have  been  designed  to  help  them.  We  will  keep  an  eye  on  it — 
but  I  don't  think  there  is  any  real  cause  for  concern  at  this 
moment. 

Senator  Schmftt.  Well,  thank  you,  Mr.  Secretary,  and  again,  I 
just  would  emphasize  the  importance  of  this  committee  keeping  its 
eye  on  the  tax  code,  because  we  have  been  doing  things  with  the 
tax  code  through  the  years  that  have  significantly  affected  the 
competition  witnin  the  thrift  industry  itself  and  within  financial 
institutions  overall. 

And  I  hope  that  we  will  try  to  deal  with  those  tax  provisions  in 
the  context  of  everything  else  we  must  do,  and  not  just  by  them- 
selves. 

Mr.  Chairman,  I  think  the  Secretary  once  again  has  shown  us  his 
grasp  of  these  subjects.  And  it's  been  great  to  have  a  dialogue  with 
him  today. 

The  Chairman.  Senator  Dixon,  do  you  have  any  further  ques* 
tions? 

Senator  Dixon,  Just  two,  Mr.  Chairman. 

First,  let  me  also  express  my  appreciation  to  you,  Mr.  Secretary, 
for  your  help  here  this  morning.  At  the  expense  of  being  a  devil  s 
advocate,  notwithstanding  everything  we  are  doing  here,  some 
would  say  that  there  are  still  a  great  many  regulations  and  rules 
governing  financial  institutions,  and  on  the  other  hand,  there  are 
not  such  rules  and  regulations  governing  money  market  funds,  and 
that  as  a  consequence  of  eill  of  this  it  is  still  not  an  even  playing 
field,  et  cetera,  et  cetera.  I  wonder  if  you  could  respond  to  that 
position  taken  by  many  in  the  financial  institutions. 

MONEY  MARKET  FUND  ADVANTAGES 

Secretary  Regan.  Well,  I  think  that  money  market  funds  have 
had  an  advantage,  for  a  very  apparent  reason:  They  are  answering 
a  consumer  need  in  a  periocl  of  time  when  the  consumer  is  looking 
for  £m  antidote  to  inflation.  Now  we  are  der^ulating  depository 
institutions  and  allowing  them  to  compete.  Under  S.  1720,  for 
example,  banks  will  be  able  to  offer,  underwrite  and  manage 
money  market  funds  if  they  so  choose.  There  are  mtmy  other 
things  they  would  be  able  to  do  under  S.  1720  that  heretofore  they 
have  not  been  able  to  do. 

Now,  it  is  true  that  so  far  we  at  Treasury  at  least  would  not 
advocate  allowing  thrift  institutions  to  underwrite  money  market 
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funds.  We  are  saying  they  have  enough  new  powers  coming  on 
with  S.  1720;  let  them  get  experience  in  these  first,  and  then  we 
will  change.  In  other  words,  a  two-step  approach  to  the  thrifts;  a 
one-step  as  far  as  Glass-Steagall  is  concerned,  with  the  commercial 
bEmks.  I  am  one  who  believes  in  deregulation,  not  only  because  it  is 
the  Adminstration's  policy,  but  because  I  am  a  competitor,  and  I 
think  the  less  the  Government  impedes  competition,  the  better  off 
the  actual  players  are. 

I  would  therefore  much  rather  see  us  deregulate  others  to  com- 
pete with  the  money  market  funds  than  to  try  to  r^fulate  money 
market  funds  in  order  to  slow  them  down  to  make  the  competition 
more  equal. 

Senator  Dixon.  Thank  you.  Now,  finally,  I  am  sure  you  are 
aware — as  we  all  are — that  you  can  get  as  many  opinions  from  the 
Congress  as  you  can  from  lawyers.  And  we  have  all  read  the  many 
different  comments  about  the  modest  drop  in  interest  rates  recent- 
ly. Some  say  that  interest  rates  will  moderate  further.  Some  say  it 
is  a  short,  cyclical  matter,  and  that  interest  rates  will  go  even 
higher  toward  the  end  of  the  year.  So  I  know  it  is  entirely  specula- 
tive. But  is  there  any  light  at  the  end  of  the  tunnel? 

Secretary  Regan.  There  is  a  light.  And  it  is  not  lui  oncoming 
train.  [Laughter.] 

I  think  that  the  interest  rates  have  peaked.  Senator,  and  I  think 
that  although  they  never  come  down  in  a  straight  tine  that  interest 
rates  will  be  lower  at  the  end  of  the  yeeur  than  they  are  currently. 
And  I  think  the  reason,  of  course,  is  that  inflation  is  coming  down. 
If  you  look  at  all  the  s^ns — industrial  production  is  ofT,  automobile 
sales  are  off,  retail  aalea  are  barely  keeping  even  with  inflation, 
leading  indicators  are  down — I  think  the  whole  thing  points  to  the 
fact  that  we  are  in  a  flat  period.  The  President  called  it  yesterday  a 
recession.  He  said  a  light  one;  I  agree.  I  think  that  in  this  type  of 
period  you  naturally  expect  interest  rates  to  come  down,  tuid  I 
think  that  is  what  we  will  see. 

Now,  to  the  extent  that  we  keep  a  slow,  steady  monetary  growth, 
we  will  pull  out  of  this  recession,  without  too  much  damage,  and  as 
that  happens,  I  hope  we  have  the  thrift  industries  ready  to  do  what 
it  has  done  so  successfully  in  the  past,  £md  that  is  to  help  the 
housing  industry. 

Senator  Dixon.  Thank  you,  Mr.  Secretary. 

The  Chairman.  Mr.  Secretary,  there  are  a  large  number  of  addi- 
tional questions  here,  but  as  I  get  to  the  bottom  of  the  stack  they 
become  more  and  more  technical.  Your  time  is  valuable.  So  what  I 
would  like  to  do  is  submit  additionitl  questions  to  you  for  response 
in  writing.  And  I  am  sure  some  of  the  other  members  who  could 
not  be  here  this  morning  would  like  to  do  that  as  well. 

[The  answers  to  the  following  questions  from  Senator  D'Amato 
were  received  in  time  for  the  publication  of  this  volume.  Answers 
to  further  questions  of  Secretary  Regan  will  be  printed  in  part  11  of 
this  hearing  record:] 
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Senator  D'Amato'a  quB»tlon«  regarding 
Secretary  Regan's  October  19th  TeBtlmony 

The  Senate  Banking  Coramittee 

QUESTION  li 

In  today's  prepared  testimony  with  regard  to  "Expanded 
Powers  for  Thrift  Institutions,"  you  attribute  a  major  portion 
of  the  thrift  industry's  problems  to  the  imbalance  betvfeen 
increasingly  rate  sensitive  liabilities  and  long-term  relatively 
rate  insensitive  assets. 

Under  your  chairmanship  the  DIDC  has  established  a  new  4 
week  averaging  formula  for  the  rate  on  a  six  month  money 
market  certificate  at  an  estimated  cost  to  savings  and  loans 
of  S300  million.   The  DIDC  has  totally  removed  interest  rate 
ceilinga  on  IRA  and  Keogh  accounts  effective  December  1,  a 
move  which  many  fear  will  precipitate  a  rate  war  of  dangerous 
proportions.   And  finally  among  other  things,  the  DIDC  increased 
the  passbook  ceiling  by  50  basis  points  at  an  eatimated  cost 
to  savings  and  loans  of  $500  million,  with  you  yourself 
questioning  the  wisdom  of  such  an  increase  less  then  one 
month  later. 


Mr,  Secretary,  would  you  tell  the  committee  what  strategy 
the  DIDC  is  going  to  adopt  to  Improve  the  imbalance  between 
asset  yield  and  liabilities  which  is  currently  plaguing  our 
thrift  industry? 

AHSWEBi 

The  DIDC ' s   strategy  to   improve  the   imbalance  between 

asset  and   liability  yields  has  two  major  thrusts.      The   first 

includes  supporting   the  expanded  asset  and   liability  powers 
for   thrift   institutions  that  are  proposed  in   S.1720.      The 
expanded  asset  powers   should  enable  thrifts   to  invest  some 
of  their  deposits  more  profitably  in  higher  yielding,    shorter- 
term  consumer   and   commercial   loans.      The   second   is  the  DIDC's 
decision   to  deregulate   interest  rate  ceilings  primarily  by 
starting  with  time  deposits  with   longer-term  maturities. 
This   action   should  help  thrifts  attract   longer-term  deposits 
to  better  match  the  maturities  of  their  mortgage  assets. 
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Hie  DIDC'a  deregulation  strategy  has  t 


(1)  As  you  mentioned,  the  DIDC  has  authorized  the 
creation  of  a  new  market  rate  deposit  Instrument  available 
only  lAen  placed  in  an  individual  retirement  account  IIM.) 

or  Keogh  plan.   These  retirement  saving*  are  generally  longer- 
tern,  stable  funds,   l^e  DIEX:  hopes  that  by  allowing  depoaitory 
inatitution*  to  pay  market  rates  for  these  funds  that  the 
Instltutlone  will  be  able  to  compete  with  other  market  rate 
investment  alternatives  for  the  large  increase  in  retirement 
savings  that  should  (as  a  result  of  the  Tax  Act  of  1981}  become 
available  on  January  1,  1982.   He  believe  that  "a  rate  war 
of  dangerous  proportions"  will  not  result  from  this  action. 
Well  managed  institutions  will  offer  market  interest  rates 
that  they  can  invest  at  a  profit,  offering  higher  rates 
would  not  be  necessary  or  prudent. 

(2)  The  Committee  has  published  for  public  comment  a 
proposed  schedule  for  progressively  deregulating  time  deposits 
starting  with  a  new  three  and  one  half  year  and  over  deposit 
category,   nils  new  time  deposit  category  would  have  no 
Federally  set  Interest  rate  ceiling  and  other  characteristics 
that  would  make  it  attractive  to  depositors.   The  Committee  has 
received  repeated  requests  from  depositary  institutions  for  a 
systematic  method  of  phasing  out  rata  ceilings  in  order  for  the 
institutions  to  plan  their  business  in  advance. 

(3)  Vhe  Committee  also  voted  to  allow,  but  not  require, 
depository  institutions  to  change  their  HHC  rate  calculations 
to  pay  the  higher  of  the  current  average  auction  rate  on 
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36-wealc  T-bllls  plus  25  basis  points  or  a  4-wea1c  moving 
average  of  past  auction  rates  on  26-week  T-bills.   Thus, 
when  Treasury  Interest  rates  are  declining  faster  than  the 
rates  paid  by  money  market  funds  {MMP»),  depository  Institutions 
will  be  able  to  compete  for  and  retain  maturing  hHCs  Instead 
of  seeing  then  withdrawn  and  deposited  in  higher  yielding 
MHFs  or  other  market  rate  Instruments.   Depository  Institutions 
requested  this  competitive  feature  and  the  DIDC  has  given 
them  the  option  to  use  or  not  use  it  as  they  see  fit.   When 
Treasury  bill  rates  are  declining,  this  alternative  rate 
could  increase  the  cost  of  MMCs  for  those  institutions  who 
offer  the  higher  rate,  howeyer,  the  cost  of  the  >«Cs  would 
bs  less  than  the  cost  of  replacing  the  HHCs  with  money  borrowed 
from  the  FflLBB  or  from  commercial  banks.   When  Treasury  bill 
rates  are  rising  faster  than  other  market  rates,  soma  depository 
institutions  might  choose  to  lower  their  costs  on  HHCs  by 
offering  the  lower  average  auction  rate. 

(4)   The  Committee  also  voted  to  Increase  tlie  ceilings 
on  the  passbook  savings  slightly.   Congress  In  the  Depository 
Institutions  Deregulation  and* Monetary  Control  Act  of  1990 
required  the  DIDC  to  consider  increasing  the  celling  on 
passbook  accounts  no  later  than  IS  months  after  passage  of 
the  bill.   The  Congressional  mandate,  the  flood  of  letters 
from  savers,  the  Federal  subsidy  that  depository  institutions 
will  receive  In  the  form  of  the  Ml  Savers  Certificates 
(ASO  and  the  belief  that  Increasing  the  passbook  ceilinge 
might  help  to  stem  the  outflow  of  passbook  savings  {which 
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r*a<Ae<I  an  annual  rato  of  354  billion  in  th«  firat  S   months 
of  1981}  were  all  factors  that  convinced  three  members  o£ 
the  DIDC  to  vote  for  an  increase  in  the  passbook  ceiling 

Subsequent  to  this  action,  I  have  been  told  by  thrift 
institution  executives  that  consumers  are  shifting  funds 
from  their  passbook  accounts  to  the  ASCs.   They  have  indicated 
that  the  shifting  of  deposits  is  increasing  the  industry's 
earnings  problemB.   SlncB  there  Is  no  official  information 
(ASCs  were  first  offered  October  I),  I  decided  that  It  would 
be  prudent  to  delay  the  passbook  ceiling  increase  until  w« 
can  determine  what  Impact  ASCs  are  having  on  thrift  earnings. 

QUEST I OH  2< 

As  Secretary  of  the  Treasury.  I  am  sure  you  find  your- 
self in  a  predicament  between  Iobb  to  the  Treasury  and  deregu- 
lation of  the  savingB  Industry.   Could  you  give  this  committee 
any  information  on  the  present  revenue  lOBBea  to  the  Treasury 
and  what  is  your  timetable  for  reversing  this  Iosb  Bhould 
your  recommendation a  be  adopted? 

ANSWER  I 

The  thrift  industry's  effective  tajt  rate,  due  to  their 
bad  debt  allowance!  Ib  about  27,6  percent.   Since  the  industry 
is  expected  to  have  a  loss  this  year.  Treasury's  revenue  from 
this  industry  will  no  doubt  be  below  that  of  last  year  when  the 
Industry's  aggregate  earnings  were  slightly  positive.   However, 
the  amount  of  Treasury's  revenue  loss  can  not  be  estimated 
until  wo  have  some  information  on  the  impact  the  Ml  Savers 
Certificates  are  having  on  Industry  earnings. 

The  Industry  Is  experiencing  large  losses  at  this  time 
because  the  cost  of  aoney  is  more  than  the  industry  is  able 
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to  «arn  on  its  old  and  now  mortgaga  asaetB.   Howevsr.  when 
intaraat  rates  fall  the  earninga  that  result  fron  assets 
made  during  the  current  high  interest  rate  period  should 
reveraa  the  revenue  loss  Treasury  will  eiperience  this  year. 

Question  3 1 

Mr.  Secretary,  I  am  intrigued  by  your  proposal  that  banks 
b«  authorited  to  expand  their  securities  activities  only  if 
they  conduct  these  activitias  through  a  bank  holding  coiq>any 
subsidiary.  As  you  noted  in  your  testinony,  this  linitation 
■lay  eliminate  some  of  the  competitive  advantages  banks  might 
otherwise  enjoy,  and  would  enable  us  to  approach  the  goal  of 
"equal   rogulation*    In  a  more  meaningful  way. 

Of  course,    whether   this  Cosnittee  proceeds  along  the 
lines  of  your  proposal   or   the  approach  token  in   5.    1720.    we 
will  be  Baking  okajor   inroads   into  the  policies   underlying  the 
Glass-Staagall  Act.     Aa   you  know,    the  Act   took  the  draatic 
step  of  separating   conoercial  and   investment  banking,    largely 
because    it  was  believed   that   the    promotional    incentives  and 
econcaic    interest  which   the  bank  would  have    in    the   securities 
activity  was   destructive   of   prudent  and  disinterested   banking, 
as  well  as  of  public  confidence    in   the  banking   systea. 

I  B>  very  concerned  about  whether  theae  dangera  may  still 
exist,   aa  well  as  any  additional  risks  that  auch  conflicts  of 
interest  Bay  pose   for    investors.    It    is  not  clear   to  me  thot  the 
■ecurities  laws,    which  wsre  enacted  on  the  asaua^tlon  that 
banka  would  not  generally  engage    in  securities  activities,    by 
thMiselves  could  protect   against  theae  haiards. 

I  Would  you  please   ahare  with  us  your   thoughts  on  whether 

any  of  the  policies   underlying  the  Glass-Steagall  Act  have 
relevance  today,   and  how  the   isfileBentation  of  your  proposal 
could  guard  againat   the  type  of  unsound  practicea  which   led  to 
I     the  passage  of  that  atatuta? 


In  proposing  that  banks  participate   in  traditional 
•ecurities  activities  through  a  subsidiary  of  a  bank  holding 
coapany,    we  are  seeking  to  address  a  ni:^>er  of   issues  which  go 
significantly  beyond  the  historical    focus  of  permitting  banks 
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to  und«rwrit«  c«vsdu«  bonds  and  more  rscently  to  allow  banlc 
Bponaorahip  and   underwriting   of  mutual   fund  shares. 

Bather  than  deal   with  the  concerna  associated  with   these 
two  securities  activities  on  a  piecemeal  basis,    the  bank  holding 
company  subsidiary  concept  provides  a  vehicle   in  lAlch  the 
broader  spectrum  o£  securities  activities  could  be  conducted 
over   the   long   run.      Moreover,    the  bank  holding  company  vehicle, 
by   serving  as  a  means  of  separating   the  Federally  insured 
depository  business  of  bsnXlng   frcMO  activities   that  may  have 
a  higher  degree  o£  risk,   paves   the  way   for  new  depository 
activities   such  as  making  direct   investments  in  real   estate. 

The  Treasury  Department  is  generally   aatislfled   that 
public  confidence   In  the  nation's   financial   system  has  been 
adequately  supported  by  the   Federal  deposit  insurance  program 
and  the  establishment  of  a  compreheneive  and  successful 
framework  of  banking   and   securities   laws,    regulations  and 
examinations.      Apprehensions   surrounding  the  potential   for 
conflicts  of   interest,   however,   are   likely  to  grow  as  banks 
expand   Into  hew  acCivities  and  our  proposed  bank  holding 
company  vehicle  would  provide  additional   safeguards  by 
strengthening   the  arna   length  relationship  between  coranerclal 
and   investment  banking  relationships.      In  addition,    the 
subsidiary  concept  will   eliminate   certain  conpetitive  advantages 
afforded  banks   under   the  existing   statutes,    namelyi    preferential 
tax  treatment   in   the   carrying  of  securities   in   inventory) 
financing  based  on   the  cost  of  bank's   insured  deposits;   and 
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regulation  by  Federal  bank  regulatory  agenclee   for  vhom 
securities  activitiee  are  only  a   limited  aspect  of  bank 

hB   the   liberalization  of  GlaBS-Steagall  proceedsi   however, 
the   Troaaury   Departnient   will    remain    attentive    to  proposals 
which  would  enhance  existing  safeguards  without  unduly   increasing 
restrictions  which  could  offset  the  procon^etltive   aspects 
of   such   legislation. 

The  Chairman.  Certainly  your  appearance  here  today  is  not  the 
end  of  our  workup  together  to  try  and  fashion  this  l^islation  over 
the  weeks  ahead.  So  I  want  to  thank  you  very  much  for  your 
testimony  here  today.  We  do  have  one  additionEil  witness,  Congress- 
man Dorgan  of  North  Dakota.  But  the  committee  will  stand  in 
recess  until  11  o'clock,  for  about  17  minutes.  Thank  you  very  much. 

[Recess.] 

The  Chairman.  The  committee  will  come  to  order.  We  are  happy 
to  have  with  ua  Congressman  Dorgan  of  North  Dakota. 

Congressman,  we  are  pleased  to  have  you  here,  and  we  would  be 
happy  to  hear  from  you  at  this  time. 

STATEMENT  OF  BYRON  DORGAN,  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NORTH  DAKOTA 

Mr.  Dorgan.  Mr.  Chairman,  thank  you  very  much.  I  appreciate 
the  willingness  of  the  committee  to  hear  my  t^timony.  I  luiow  that 
your  discussion  this  morning  concerns  savings  emd  loan  institu- 
tions, Emd  I  would  like  with  your  permission  to  provide  just  a  few 
remarks  on  a  more  general  basis  with  respect  to  the  current  talk 
about  bEinking  deregulation,  both  in  the  U.S.  Senate  and  the  U.S. 
House.  I  Eun  concerned  about  this  issue  from  the  standpoint  of  the 
service  we  receive  from  banking  and  thrift  institutions  in  North 
Dakota. 

It  is  my  feeling  that  the  thrift  institutions  are  suffering  these 
days  from  a  monetary  policy  that  hfis  driven  interest  rates  to 
record  highs  and  has  caused  some  rather  dramatic  problems  for  the 
savings  and  loan  industry.  I  don't  think,  however,  that  we  can 
solve  those  problems  that  are  caused  by  current  monetary  policy, 
by  der^ulating  the  fmancial  institutions,  in  the  manner  that  has 
been  discussed  Doth  in  the  House  and  the  Senate. 

PROHIBITION  AGAINST  BRANCH   BANKING 

States  like  North  Dakota  have  traditionally  decided  that  they 
want  a  certain  type  of  financial  institution  to  serve  them.  We  have 
prohibitions  eigainst  branch  banking,  eis  do  many  States.  We  have 
decided  that  we  do  not  want  certain  eeistern  multibank  holding 
companies  or  banking  institutions  to  come  in  and  purchase  North 
Dakota  banks,  and  end  up  with  four  or  five  banking  institutions. 
We  do  not  want  our  banking  decisions  made  in  boardrooms  that 
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are,  in  many  cases,  1,000  or  2,000  or  3,000  miles  away  from  North 
Dakota.  Having  made  those  judgments  in  our  State,  we  do  not  now 
want  to  see  the  dismantling  of  several  decades  of  banking  laws  in 
the  name  of  dere^lation. 

My  view,  in  short,  is  that  rural  areas  of  America  such  as  North 
Dakota  eae  best  served  by  networks  of  indei>endent  finfincial  insti- 
tutions, and  that  we  need  to  create  economic  conditions  in  which 
those  networks  of  institutions  thrive.  Loced  ownership  and  m£infige- 
ment  of  those  institutions  serve  our  States  very  well,  and  has  for 
many  decades. 

I  am  not  one  who  is  against  progress  just  because  progress  repre- 
sents change,  but  I  don't  think  that  we,  in  a  time  of  financial 
turmoil  in  this  country,  in  most  cases  caused  by  tight  money  and 
high  interest  rates,  should  move  precipitously  in  an  area  of  regula- 
tion which  has  developed  over  many  years  to  our  benefit.  The 
s()ecific  bill  that  you  are  discussing  today,  as  I  mentioned,  does  deal 
with  savings  and  loans.  And  my  concern  is  that  the  Secretary  of 
the  Treasury  and  many  others  in  Congress  would  lead  us  to  beheve 
that  deregulation  of  all  thrift  and  banking  institutions  somehow 
serves  the  best  interests  of  the  American  consumer.  I  think  there  is 
substantial  evidence  in  the  country  that  shows  that  the  opposite  is 
true. 

I  want  to  encourage  your  committee  to  move  very  carefully  and 
very,  very  slowly,  on  the  issue  of  deregulation  regarding  this  and 
suteequent  l^islation.  And  that,  in  very  brief,  is  my  statement, 
Mr.  Chairman. 

REVOLUTION  TAKING  PLACE 

The  Chairman.  Congressman,  I  appreciate  your  testimony.  I 
would  say,  however,  in  response,  to  your  advice  that  we  use  cau- 
tion— most  of  the  issues  that  are  encompassed  in  this  bill  were 
being  discussed  before  I  became  a  member  of  this  committee  7 
years  ago.  They  eae  not  new  issues  that  arise  out  of  current  mone- 
tary poficy  or  current  problems  of  the  thrift  institutions. 

In  1975  we  passed  the  Financial  Institutions  Act  in  the  Senate.  It 
was  not  passed  by  the  House.  Over  and  over  again  this  committee 
has  considered  these  items.  The  matter  of  municipal  revenue  bonds 
has  passed  the  Senate  before. 

So  I  wanted  to  make  sure  you  understood  that,  that  we  are 
hardly  proceeding  precipitously.  These  issues  have  been  around  for 
a  long,  long  time,  even  before  this  Senator  came  to  the  Senate. 

Second,  I  would  say  that  the  comments  you  just  gave  are  almost 
exact  duplicates  of  what  I  said  many  tunes  as  a  new  Senator 
several  years  ago,  as  a  member  of  this  committee.  But  I  think  that 
we  have  to  face  where  the  real  competition  is  coming  from.  I  made 
the  comments  again  in  the  hearing  this  morning,  I  wish  we  could 
go  back  to  some  prior  day  where  we  had  S.  &  L.'s  doing  their  thing, 
and  commercial  beuiks  doing  theirs,  and  securities  people  minding 
their  own  business. 

But  we  simp^  are  seeing  a  revolution  taking  place.  The  Inde- 
pKident  Bankers  undoubtedly  tomorrow  will  testify  against 
change.  I  don't  think  there  is  any  doubt  about  that.  I  think  we 
have  to  take  stock  of  where  the  competition  is  coming  from;  $150 
billion  in  money  market  funds,  luid  goii^  up.  Even  after  the  inter- 
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est  rates  come  down  I  do  not  see  these  new  types  of  instruments 
changing. 

American  Express  huying  Shearson,  Prudential  buying  Bache; 
and  so  on.  To  caution  us  to  be  very  careful  about  der^ulation  is 
good  advice,  but  if  we  do  not  proceed  with  some  equity  and  fair- 
ness, then  these  small,  independent  institutions  are  going  to  lose 
their  businesses,  but  not  the  Chase  Manhattans  and  the  big  ones 
who  want  to  have  unlimited  interstate  branching — and  this  bill 
certainly  does  not  address  that. 

It  only  addresses  interstate  branching  in  troubled  institutions. 
After  all,  intrastate  has  been  explored.  We  don't  want  to  have  any 
panic  or  run  on  the  financial  institutions.  And  so  the  part  that 
addresses  interstate  branching  is  very  limited  and  very  narrowly 
deHned. 

I  think  Congress  cannot  sit  back  and  see  this  revolution  take 
place  without  trying  to  address  these  problems,  to  consider  them 
carefully.  You  look  at  the  example  of  Sears,  the  world's  largest 
retailer,  that  now  owns  a  very  large  savings  and  loan  and  a  fiall- 
service  securities.  They  have  no  prohibitions  as  to  geographical 
areas  whatsoever.  They  will  be  able  to  come  in  and  offer  ali  kinds 
of  services  through  their  stores,  in  North  Dakota,  and  Utah.  Ut£ih 
is  also  a  rural  State  with  small  financial  institutions. 

But  I  think  we  cannot  wish  for  something  in  the  past  with  this 
new  competition  of  nonflnancial  institutions  engaging  in  financial 
services,  and  in  banking  services  that  traditionally  have  been  pro- 
scribed by  these  rules  and  regulations. 

I  think  it  is  important  that  the  Congress  address  those  problems 
and  start  taking  a  look  at  them — carefully,  as  you  say — but  recog- 
nizing that  we  have  an  entirely  different  ball  game  now.  New 
competitors  who  don't  have  to  play  by  the  same  rules  that  the 
small  banks  and  S.  &  L.'s  in  your  State  and  in  mine  have  to  play 
by.  And  I  worry  about  that  competition,  and  I  think — I  make  no 
bones  about  it — I  think  it  is  incredibly  unfair. 

I  have  said  over  and  over  again  until  peopler  are  tired  of  hearing 
it  in  this  committee  that  I  don't  like  what  the  securities  industry  is 
doing.  At  least  if  they  would  be  honest  about  it,  and  sit  at  that 
table  and  say,  "Yes,  we  are  at  least  getting  in  on  the  fringes  of  the 
banking  business,"  but  they  sit  there  in  my  hearings,  and  say,  "Oh, 
no;  no,  we're  not.  We  are  not  at  all.  You  just  keep  Gleiss-Steagall 
and  McFadden,  keep  everybody  all  tied  up,  while  we  go  about  our 
business.  Don't  put  any  rules  and  regulations  on  us." 

So  again,  I  appreciate  your  testimony  and  your  suggestion  that 
we  proceed  carefully.  We  will.  But  "carefully, '  I  hope,  is  a  matter 
of  weeks  in  the  case  of  some  of  these  things,  and  months  in  the 
case  of  the  larger  issues,  and  not  the  years  we  have  been  struggling 
with  of  these  issues. 

Mr.  DoRGAN.  Well,  Senator,  I  appreciate  your  comments,  and 
agree  with  most  of  them.  My  concern  is  that  the  leadership  coming 
from  the  Secretary  of  the  Treasury  and  some  others  would  move  us 
more  quickly  than  I  think  we  should  move,  and  in  directions  in 
which  I  think  we  should  not  move,  with  respect  to  financial  institu- 
tions. 

I  am  not  suggesting  that  we  should  wish  for  what  was  yesterday. 
But  I  do  think  that  there  are  some  who  wish  for  a  tomorrow  that  I 
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don't  wtint  to  see  in  North  Dakota,  and  that  I  think  you  would  not 
want  to  see  in  Utah,  with  respect  to  financial  institutione  that  now 
serve  Utah  and  North  Dakota. 

And  I  am  concerned  that  the  present  problems  that  face  the 
savings  and  loan  industry  have  been  created  by  the  tight  money 
policy  of  the  Federal  Reserve  Board,  yet  will  allow  dramatic 
changes  in  financial  institutions  to  take  place  much  more  quickly 
than  otherwise  would  be  possible.  I  see  that  movement  over  in  the 
House  of  Representatives,  and  I  am  concerned  about  it  in  Congress 
generally. 

The  Chaibman.  I  would  only  make  one  other  comment.  Don't 
place  all  the  blame  on  the  monetary  polity  of  the  Federeil  Reserve. 
The  problems  of  high  interest  rates  are  far  beyond  their  discount 
rate  and  their  managing  the  money  supply.  I  don't  really  care  who 
the  Chairman  of  the  Federal  Reserve  Board  is;  Congress  over  the 
years  has  created  our  trillion  dollar  debt  £md  continues  to  add  to  it 
each  year. 

And  the  nu^^r  driving  force,  in  my  opinion,  is  fiscal  policy.  I  am 
not  a  monetarist  I  sat  here  all  these  years  listening  to  the  testimo- 
ny, and  I  hear  about  fine  tuning.  I  think  the  economists  are  kid- 
ding themselves.  Liberal,  conservative,  Democrat  and  Republican 
economists  as  well  have  testified  on  that  particular  position,  and 
most  of  them  have  been  wrong.  And  they  talk  about  it  like  they 
can  fine  time  it  to  the  tenth  of  a  percent.  And  they  are  kidding 
themselves.  They  are  living  in  a  dream  world. 

So  the  point  I  wanted  to  make  is  that  even  if  you  had  interest 
rates  go  down  tomorrow,  for  whatever  reason — Congress  suddenly 
gets  their  act  together,  the  Fed  has  as  much  power  as  some  people 
seem  to  think  they  have,  and  you  had  single-digit  infiation  rates — 
it  would  not  change  my  mind  one  bit  on  the  need  for  looking  at 
these  problems.  I  think  we  are  very  shortsighted  if  we  do  not 
address  them.  And  this  again  is  not  something  that  is  being  looked 
at  only  as  a  result  of  the  current  high  interest  rates.  It  has  been 
^ing  on  for  a  long  time,  because  those  markets  have  been  chmig- 
mg  prior  to  getting  involved  in  these  very  high  interest  rates. 

DEBEGULATION   HAS  TO  BE  THE  ANSWER 

So  I  hope  when  the  interest  rates  come  down  that  we  do  not  stop 
trying  to  look  at  how  we  ought  to  restructure,  because  again,  I 
would  agree  with  you,  I  don't  want  a  few  big  banks  controlling 
North  Dakota,  but  I  also  don't  wEtnt  Sears,  American  Express,  emd 
Shearson.  Right  now  that  small  independent  banker  is  caught  in 
between,  and  I  think  it  is  our  responsibility  in  the  Congress  to  try 
and  protect  those  smtill  people.  I  don't  think  it  will  happen  by 
maintaining  the  status  quo  at  all.  And  I  think  deregulation  in 
whatever  extent  has  to  be  the  answer. 

Mr.  DoRGAN.  Well,  I  respect  your  assessment.  But  it  is  my  judg- 
ment that  the  monetary  policy  has  created  tremendous  problems 
for  financial  institutions,  and  we  don't  share  the  same  view  with 
respect  to  the  power  of  the  Federal  Reserve  Board.  I  revere  the 
memory  of  old  Wright  Patman,  who  tried  desperately  for  decades 
to  change  it.  And  I  think  we  ought  to  change  the  structure  of  the 
Federal  Reserve  Board. 
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I  do  think  that  the  Fed's  tight  money  policy  has  created  artificial 
nigh  interest  rates,  at  least  six  real  points  above  the  rate  of  infla- 
;ion,  with  the  economic  rent  above  that.  I  think  this  Fed  policy  has 
;^used  real  distortions  in  the  competitive  position  of  financial  insti- 
:utions,  and  has  put  the  savings  and  loan  institutions  in  particular 
.n  a  very  precarious  position.  And  I  am  worried  that  a  lot  of  folks 
ATould  use  that  and  other  economic  conditions  to  force  changes  in 
:he  banking  structure  that  would  have  little  chance  of  passage  at 
;hi8  point  were  that  not  the  case. 

The  Chairman.  Well,  we  generally  agree,  but  we  do  disagree  on 
;hat  point.  I  think  the  bodies  we  both  serve  are  the  major  culprits, 
ind  that  is  where  the  major  restructuring  ought  to  occur  if  we 
Arant  to  solve  the  problem. 

I  appreciate  your  testimony  and  your  willingness  to  come  today, 
rhank  you  very  much. 

Mr.  DORGAN.  Thank  you. 

The  Chairman.  The  committee  will  be  adjourned  until  9:30  a.m. 
tomorrow.  The  witnesses  tomorrow  will  be  representatives  of  the 
American  Bankers  Association  and  the  Independent  Bankers  Asso- 
:iation  of  America.  Wednesday  the  hearings  will  also  be  at  9:30 

n.,  and  we  will  hear  the  U.S  Savings  and  Loan  Lesigue,  the 
national  Savings  and  Loan  League,  the  National  Association  of 
Mutual  Savings  Banks,  the  National  Association  of  Realtors,  the 
Mortgage  Bankers  Association,  the  National  Association  of  Home 
Builders.  On  Thursday,  to  complete  the  hearings  of  this  week,  also 
9:30  a.m. — the  first  panel  will  be  the  Investment  Company  Insti- 
;ute  and  the  American  Council  of  Life  Insurers;  the  second  panel  is 
;he  Securities  Industry  Association,  the  Dealer  Bankers  Associ- 
ition,  and  the  Independent  Insurance  Agents  of  America;  and  a 
:hird  panel  will  be  the  National  League  of  Cities,  the  National 
\ssociation  of  Counties,  the  U.S.  Conference  of  Mayors,  tjie  Nation- 
il  Governors  Association. 

The  committee  is  adjourned. 

[Whereupon,  at  11:10  a.m.,  the  hearing  was  adjourned.] 

[Copies  of  the  bills  referred  to  at  this  hearing  follow:] 
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S.  1686 


To  unend  llw  FederiJ  Reserve  Act  to  provide  that  deposita  of  State  and  local 
oveniments  will  not  be  lubject  to  reserve  requirementa,  uid  for  other  purpoaet. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Sbpteubbr  30  (le^ststive  d&y,  September  9),  1D8I 

r.  LuOAS  introduced  tbe  following  bill;  which  wu  read  twice  and  referred  U. 

the  Committee  on  Banking,  Housing,  and  Urban  Affaire 


A  BILL 

To  amend  the  Federal  Reserve  Act  to  provide  that  deposits  of 
State  and  local  governments  will  not  be  subject  to  reserve 
requirements,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  section  19(b)(6)  of  the  Federal  Reserve  Act  (13 

4  U.S.C.  461(bK6))  is  amended— 

5  (1)  by  inserting  "(A)"  before  "The  requirements"; 

6  and 

7  (3)  by  adding  at  the  end  thereof  the  following: 
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1  "(B)  The  requirements  imposed  under  paragraph  (2) 

2  shall  not  apply  to  demand  deposits  of  public  funds  by — 

3  "(i)  an  officer,  employee,  or  agent  of  the  United 

4  States; 

5  "(ii)  an  officer,  employee,  or  agent  of  any  State  of 

6  the  United  States,  or  of  any  county,  municipality,  or 

7  political  subdivision  thereof; 

8  "(iii)  an  officer,  employee,  or  agent  of  the  District 

9  of  Columbia;  or 

10  "(iv)  an  officer,  employee,  or  agent  of  the  Com- 

11  monwealth  of  Puerto  Rico,  of  the  Virgin  Islands,  of 

12  American  Samoa,  of  Guam,  of  any  territory  or  posses- 

13  sion  of  the  United  States,  or  of  any  county,  municipal- 

14  ity,  or  political  subdivision  thereof; 

15  having  official  custody  of  such  funds  and  lawfully  investing  or 

16  depositing  the  same.". 

17  (b)  Section  204  of  the  Depository  Institutions  Deregula- 

18  tion  and  Monetary  Control  Act  of  1980  (12  U.S.C.  3503)  is 

19  amended  by  adding  at  the  end  thereof  the  following: 

20  "(c)  Notwithstanding  any  other  provision  of  this  title, 

21  the  Deregulation  Committee  shall  increase  the  limitation  on 

22  the  maximum  rate  of  interest  which  may  be  paid  on  any  cate- 

23  gory  of  deposits  referred  to  in  section  19(b)(6)(6)  of  the  Fed- 

24  eral  Eeserve  Act  so  that  the  maximum  rate  applicable  to  all 
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1  Buch  categories  of  deposits  is  the  same  or  is  determined  in  the 

2  same  manner.". 

3  (c)  Section  2(a)(2)  of  PubUc  Law  93-100  (12  U.S.C. 

4  1832(aK2))  is  amended  by  inserting  before  the  period  at  the 

5  end  thereof  the  following:  "i  and  with  respect  to  deposits  of 

6  public  funds  by  an  officer,  employee,  or  agent  of  the  United 

7  States,  any  State,  county,  municipality,  or  political  subdivi- 

8  sion  thereof,  the  District  of  Golumhia,  the  Commonwealth  of 

9  Puerto  Rico,  American  Samoa,  Guam,  any  territory  or  pos- 

10  session  of  the  Unit«d  States,  or  any  political  subdivision 

11  thereof". 

O 
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S.  1703 


To  enhance  the  competitiveneM  ol  thrift  inetitutions,  to  protect  depositora  and 
creditors  of  auch  iiutitulioiu,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

OcTOBBB  5  negislaUve  day,  Sbptbhbeb  9).  1961 

Hr.  Qasn  (b;  request)  introduced  the  foUowing  tnll;  which  was  read  twice  and 

referred  to  the  Committee  on  Baoking,  Houeing,  and  Urban  Affaira 


A  BILL 


To  enhance  the  competitiveness  of  thrift  institutions,  to  protect 
depositors  and  creditors  of  such  institutions,  and  for  other 


1  Be  it  enacted  by  the  Senate  and  House  of  Represenla- 

2  Uvea  of  the  United  States  of  America  in  Congress  assembled, 

3  TITLE  I— FORM  OF  CHARTER:  DEMAND 

4  ACCOUNTS 

5  Sec.  101.  This  Act  may  be  cited  as  the  "Thrift  Institu- 

6  tions  Restructuring  Act  of  1981". 

7  Sbc.  102.  Section  5(a)  of  the  Home  Owners'  Loan  Act 

8  of  1933  (12  U.S.C.  1464(a))  is  amended  to  read  as  follows: 
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1  "(&)  In  order  to  provide  thrift  institutions  for  the  deposit 

2  or  investment  of  funds  and  for  the  extension  of  credit  for 

3  homes  and  other  goods  and  services,  the  Board  is  authorized, 

4  under  such  rules  and  regulations  as  it  may  prescribe,  to  pro- 

5  vide  for  the  organization,  incorporation,  examination,  oper- 

6  ation,  and  regulation  of  associations  to  be  known  as  Federal 

7  Savings  and  Loan  Associations,  or  Federal  Savings  Banks, 

8  and  to  issue  charters  therefor,  giving  primary  consideration 

9  to  the  best  practices  of  thrift  instituUons  in  the  United 

10  States.". 

11  Sec.  103.  Section  5(b)  (1)  and  (2)  of  the  Home  Owners' 

12  Loan  Act  of  1933  (12  U.S.C.  1464(b)  (1)  and  (2))  are  amend- 

13  ed  to  read  as  follows: 

14  "(bKl)  An  association  may  raise  capital  in  the  form  of 

15  such  savings  deposits,  shares,  or  other  accounts,  for  fixed, 

16  minimum,  or  indefinite  periods  of  time  (all  of  which  are  re- 

17  ferred  to  in  this  section  as  savings  accounts),  or  in  the  form  of 

18  such  demand  accounts,  as  are  authorized  by  its  charter  or  by 

19  regulations  of  the  Board,  and  may  issue  such  passbooks,  time 

20  certificates  of  deposit,  or  other  evidence  of  accounts  as  are  so 

21  authorized.  All  savings  accounts  and  demand  accounts  shall 

22  have  the  same  priority  upon  liquidation.  Holders  of  accounts 

23  and  obligors  of  an  association  shall,  to  such  extent  as  may  be 

24  provided  by  its  charter  or  by  regulations  of  the  Board,  be 

25  members  of  the  association,  and  shall  have  such  voting  rights 
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1  and  such  oUier  rights  as  are  thereby  provided.  Except  as  may 

2  be  otherwise  authorized  by  the  association's  charter  or  regu- 

3  ladon  of  the  Board  in  the  caw  of  saving  accounts  for  fixed 

4  or  Tninimiim  terms  of  not  less  than  fourteen  days,  the  pay- 

5  ment  of  any  savings  account  shall  be  subject  to  the  right  of 

6  the  association  to  require  such  advance  notice,  not  less  than 

7  fourteen  days,  as  shall  be  provided  for  by  the  charter  of  the 

8  association  or  the  regulations'  of  the  Board.  The  payment  of 

9  withdrawals  from  accounts  in  the  event  an  association  does 

10  not  pay  all  withdrawals  in  full  (subject  to  the  right  of  the 

1 1  association,  where  applicable,  to  require  notice)  shall  be  sub- 

12  ject  to  such  rules  and  procedures  as  may  be  prescribed  by  the 

13  association's  charter  or  by  regulation  of  the  Board,  but  any 

14  association  which,  except  as  authorized  in  writing  by  Uie 

15  Board,  fails  to  make  full  payment  of  any  withdrawal  when 

16  due  shall  be  deemed  to  be  in  an  unsafe  or  unsound  condition 

17  to  transact  business  within  the  meaning  of  subsection  (d)  of 

18  this  section.  Accounts  may  be  subject  to  check  or  te  with- 

19  drawal  or  transfer  on  negotiable  or  transferable  or  other 

20  order  or  authorization  to  the  association,  as  the  Board  may 

21  by  regulation  provide.  Notwithstanding  any  limitations  of  this 

22  section,  associations  may  establish  remote  service  units  for 

23  the  purpose  of  crediting  savings  or  demand  accounts,  debiting 

24  such  accounts,  crediting  payments  on  loans,  and  the  disposi- 
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1  tion  of  related  fmancial  traiuactioiis,  tu  provided  in  regula- 

2  tions  prescribed  by  the  Boftrd. 

3  "(2)  To  such  extent  as  the  Board  ma;  authorize  b;  reg- 

4  Illation  or  advise  in  writing,  an  association  may  borrow,  may 

5  give  security,  may  be  surety  as  defined  by  the  Board  and 

6  may  issue  such  notes,  bonds,  debenturea,  or  other  obligations, 

7  or  other  securities,  including  capital  stock,  as  the  Board  may 

8  so  authorize.". 

9  Sbc.  104.  Section  5(i)  of  the  Home  Owners'  Loan  Act 

10  of  1933  (12  U.S.C.  1464<i))  is  amended  to  read  as  foUows: 

11  "(iKl)  Any  institution  that  is,  or  is  eligible  to  become,  a 

12  member  of  a  Federal  Home  Loan  Bank  may  convert  itself 

13  into  a  Federal  Savings  and  Loan  Association  or  Federal  Sav- 

14  ings  Bank  under  this  Act  (and  in  so  doing  may  change  direct- 

15  ly  from  the  mutual  form  to  the  stock  form,  or  the  reverse), 

16  but  such  conversion  shall  be  Hubject  to  such  rules  and  regula- 

17  tions  as  the  Board  shall  prescribe,  and  thereafter  the  convert- 

18  ed  association  shall  be  entitled  to  all  the  benefits  of  Uiis  sec- 

19  tion  and  shall  be  subject  to  examination  and  regulation  to  the 

20  same  extent  as  other  associations  incorporated  pursuant  this 

21  Act 

22  "(2)  Subject  to  the  rules  and  regulations  of  the  Board, 

23  any  Federal  association  may  convert  itself  from  the  mutual 

24  form  to  the  stock  form  of  organization,  or  from  the  stock  form 

25  to  the  mutual  form,  and  any  Federal  association  may  change 
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1  its  deBignation  from  a  Federal  Savings  and  Loan  AsBodatdon 

2  to  a  Federal  Savings  Bank,  or  the  reverse. 

S  "(3)  Any  Federal  association  may  convert  itself  into  a 

4  savings  and  loan  or  savings  bank  type  of  institution  organized 

5  pursuant  to  the  laws  of  the  State,  district,  commonwealth,  ot 

6  territory  (hereinafter  referred  to  in  this  section  as  the 

7  "State")  in  which  the  principal  office  of  such  Federal  associ- 

8  ation  is  located:  Provided,  That  (i)  the  State  permits  the  con- 

9  version  of  any  savings  and  loan  or  savings  bank  type  of  insti- 

10  tution  of  such  State  into  a  Federal  association;  (ii)  that  such 

1 1  conversion  of  a  Federal  association  into  such  a  State  institu- 

12  tion  is  determined  upon  the  vote  in  favor  of  such  conversion 

13  cast  in  person  or  by  proxy  at  a  special  meeting  of  members  or 

14  stockholders  called  to  consider  such  action,  spedfied  by  the 

15  law  of  the  State  in  which  the  home  office  of  the  Federal 

16  association  is  located,  as  required  by  such  law  for  a  State- 

17  chartered  institution  to  convert  itself  into  a  Federal  sssoci- 

18  ation,  but  in  no  event  upon  a  vote  of  less  than  51  per  centum 

19  of  all  the  votes  cast  at  such  meeting,  and  upon  compliance 

20  with  other  requirements  reciprocally  equivalent  to  the  re- 

21  quirements  of  such  State  law  for  the  conversion  of  a  State- 

22  chartered  institution  into  a  Federal  association;   (iii)   that 

23  notice  of  the  meeting  to  vote  on  conversion  shall  be  given  as 

24  herein  provided  and  no  other  notice  thereof  shaO  be  neces- 

25  sary;  Uie  notice  shall  expressly  state  that  such  meeting  is 
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1  called  to  vote  thereon,  as  well  as  the  time  and  place  thereof, 

2  and  such  notice  shall  be  mailed,  postage  prepaid,  at  least 

3  thirty  and  not  more  than  sixty  days  prior  to  the  date  of  the 

4  meeting,  to  each  memher  or  stockholder  of  record  of  the  Fed- 

5  eral  association  at  his  last  address  as  shown  on  the  books  of 

6  the  Federal  association  and  to  the  General  Counsel  of  the 

7  Federal  Home  Loan  Bank  Board,  Washington,  District  of 

8  Columbia;  (iv)  that,  in  the  event  of  dissolution  of  a  mutual 

9  association  after  conversion,  the  members  or  shareholders  of 

10  the  association  will  share  on  a  mutual  basis  in  the  assets  tA 

11  the  association  in  exact  proportion  to  their  relative  share  or 

12  account  credits;  (v)  that,  in  the  event  of  dissolution  of  a  stock 

13  association  after  conversion,  the  stockholders  will  share  on 

14  an  equitable  basis  in  the  assets  of  the  association;  and  (vi) 

15  that  such  conversion  shall  be  effective  upon  the  date  that  all 

16  the  provisions  of  this  Act  shall  have  been  fully  complied  with 

17  and  upon  the  issuance  of  a  new  charter  by  the  State  wherein 

18  the  association  is  located;  it  being  provided  that  its  act  of 

19  converting  into  a  State-chartered  institution  shall  consUtute 

20  an  agreement  to  be  bound  by  all  the  requirements  that  the 

21  Federal  Savings  and  Loan  Lisurance  Corporation  may  legal- 

22  ly  impose  under  section  403  of  title  IV  of  the  National  Hous- 

23  ing  Aot,  as  now  or  hereafter  amended,  and  the  association 

24  shall  upon  conversion  and  thereafter  be  authorized  to  issue 

25  securities  in  any  form  currenUy  approved  at  the  time  of  issue 
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1  by  the  Federal  Savings  and  Loan  InBurance  Corporation  for 

2  issuance  by  similar  insured  institutions  in  such  State:  Pro- 

3  vided,  That  if  the  insurance  of  accounts  is  terminated  in  con- 

4  Dec^on  with  such  conversion,  the  notice  and  other  action 

5  shall  be  taken  as  provided  by  law  and  regulations  for  the 

6  termination  of  insurance  of  accounts. 

7  "(4)  Any  aggrieved  person  may  obtam  review  of  a  final 

8  action  of  the  Board  or  the  Federal  Savings  and  Loan  Lisur- 

9  ance  Corporation  which  approves,  with  or  without  conditions, 

10  or  disapproves  a  plan  of  conversion  &om  the  mutual  to  the 

11  stock  form,  only  by  comptjdng  with  the  provisions  of  subsec- 

12  tion  (k)  of  section  408  of  the  National  Housing  Act  within  the 

13  time  limit  and  in  the  mamier  therein  prescribed,  which  provi- 

14  sions  shall  apply  in  all  respects  as  if  such  final  action  were  an 

15  order  the  review  of  which  is  therein  provided  for,  except  that 

16  such  time  limit  shall  commence  upon  publication  of  notice  of 

17  such  final  action  in  the  Federal  Register  or  upon  the  giving  of 

18  such  general  notice  of  final  action  as  is  required  by  or  ap- 

19  proved  under  regulations  of  the  Corporation,  whichever  is 

20  later. 

21  "(5)  To  the  extent  authorized  by  the  Board,  (i)  any  Fed- 

22  eral  savings  bank  chartered  as  such  prior  to  the  enactment  of 

23  this  paragraph  may  continue  to  make  any  investment  or 

24  engage  in  any  activi^  not  otherwise  authorized  under  this 

25  section,  to  the  degree  it  was  permitted  to  do  so  as  a  Federal 
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1  sftvingB  bank  prior  to  such  en&ctment,  and  (ii)  any  Federal 

2  savings  bank  fonnerly  organized  as  a  mutual  savings  bank 

3  under  State  law  may  continue  to  make  any  investment  or 

4  engage  in  any  activity  not  otherwise  authorized  under  this 

5  section,  to  the  degree  it  was  authorized  to  do  so  as  a  mutual 

6  savings  bank  under  State  law.  The  authority  conferred  by 

7  this  paragrf^b  may  be  utilized  by  any  Federal  association 

8  that  acquires,  by  merger  or  consolidation,  a  Federal  savings 

9  bank  enjoying  grandfathered  rights  hereunder.". 

10  Sec.  105.  Section  402(j)  of  the  National  Housing  Act 

11  (12  U.S.C.  1725(j»  is  amended  as  follows: 

12  (a)  By  amending  paragraph  (1)  to  read  as  follows: 

13  "(1)  Other  than  as  provided  in  section  5  of  the  Home 

14  Owners'  Loan  Act  of  1933,  as  amended,  no  insured  institu- 

15  tion  may  convert  from  the  mutual  to  the  stock  fonn  except  in 

16  accordance  with  the  rules  and  regulations  of  the  Corpora- 

17  tion."; 

18  (b)  By  striking  paragraphs  (2),  (3),  (5),  and  (6), 

19  and  renumbering  paragraph  (4)  as  paragraph  (2). 

20  See.  106.  Section  2(d)  of  the  Home  Owners'  Loan  Act 

21  of  1933  (12  U.S.C.  1462(d))  is  amended  by  striking  the  word 

22  "mutual"  wherever  it  appears. 

23  Sec.  107.  Section  403(a)  of  the  National  Housing  Act 

24  (12    U.S.C.    1726(a))   is    amended   by    striking   the   word 

25  "mutual". 
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U>  TITLE  H— CSTEffniKyiS 

\%  Mkmr. 

U  'UA)  ACCOUWT  LOAXS. — Lous  OB  tkr  nmin'  of 

lA  iu  ntniafi  Mcoonti  and  louu  sfecSaSw  raided  to 

If!  tnM««Mns  Mcoonti.". 

17  Hi«/;.  Vj2.  Htetitm  »cXlKB)  of  the  Home  Ownen'  Lou 

tH  Am  iA  iifZZ  02  L'AC.  1464(cMl)(B»  u  amei^ed  to  read  as 

l(f  UAUmt: 

2^f  "CB)  Rbal  pbopebtt  loans. — Loans  on  the  ae- 

21  curitj'  of  lieiu  upon  rendential  or  DOnrendmtial  real 

22  property.", 

2H  Hm.  208.  Section  ^(cKlMQ)  of  the  Home  Owners'  Loan 

24  Adt  of  1088  (12  U.S.C.  1464(cKlKGl})  is  amended  to  read  as 

2fl  r»ll«wi: 
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1  "(G)  Deposits. — Investments  in  the  time  depos- 

2  its,  certificates,  or  accoimtfl  of  any  bank  the  deposits  of 

3  which  axe  insured  by  the  Federal  Deposit  Insurance 

4  Corporation,  or  in  the  savings  accounts,  certificates  or 

5  other  accounts  of  any  institution  the  accounts  of  which 

6  are  insured  by  the  Federal  Savings  and  Loan  Insur- 

7  ance  Corporation.". 

6  Sec.  204.  Section  5(cXlHH)  of  the  Home  Owners'  Loan 

9  Act  of  1933  (12  U.S.C.  1464(cHl)(H))  is  amended  to  read  as 

10  follows: 

11  "(H)  State  sbcubities. — Investments  in  obli- 

12  gatious  of,  or  issued  by,  any  State  or  pohtical  subdivi- 

13  sion  thereof  (including  any  agency,  corporation  or  in- 

14  strumentality).". 

15  Sec.  205.  Section  5(cKl)  of  the  Home  Owners'  Loan 

16  Act  (12  U.S.C.  1464(cXl))  is  amended  by  striking  subpara- 

17  graph  (L)  and  adding  a  new  subparagraph  (L),  to  read  as 

18  follows: 

19  "(L)  COMHEBCIAL  AND  OTHEB  LOANS. — Secured 

20  or  unsecured  loans  for  commercial,  corporate,  business 

21  or  agricultural  purposes.  No  association  may  make 

22  loans  to  one  borrower  under  the  authority  provided  by 

23  this  subparagraph  in  excess  of  the  amount  a  national 

24  bank  having  an  identical  total  capital  and  surplus  could 

25  lend  such  borrower.". 


dbyGoOt^Ic 


11 

1  Sec.  206.  Section  5(c)(lK0)  of  the  Home  Owner's  Loan 

2  Act  of  1933  (12  U.S.C.  1464(cMlM0))  is  amended  to  read  as 

3  follows: 

4  "(0)  HotTSING  AND  LAND  AND  UBBAN  DEVBLOP- 

5  HBNT   mSUBED  OB  GUABANTEED   INTESTUBNT8. — (i) 

6  Loans  secured  by  mortgages  as  to  which  the  associ- 

7  ation  has  the  beneSt  of  insmunce  under  title  X  of  the 

8  National  Housing  Act  or  of  a  commitment  or  agree- 

9  ment  for  such  insurance,  or  (li)  loans  as  to  which  the 

10  association  has  the  benefit  of  any  guarantee  under  title 

11  IV  of  the  Housing  and  Urban  Development  Act  of 

12  1968  or  under  part  B  of  the  National  Urban  Policy 

13  and  New  Community  Development  Act  of  1970  or 

14  under  section  802  of  the  Housing  and  Commiuiity  De- 

15  velopment  Act  of  1974  as  now  or  hereafter  in  eHect, 

16  or  of  a  commitment  or  agreement  therefor.". 

17  Sec.  207.  Section  5(c)(1)  of  the  Home  Owners'  Loan 

18  Act  of  1933  (12  U.S.C.  1464(cKl))  is  amended  by  striking 

19  subparagraph  (P)  and  adding  a  new  subparagraph  (P),  to  read 

20  as  follows: 

21  "(P)  CoBPOBATE  SECUBITIES. — An  association 

22  may  invest  in,  sell  or  hold  commercial  paper  and  cor- 

23  porate  debt  securities,  as  defined  and  approved  by  the 

24  Board.  No  association  may  make  investments  under 
35  the  authority  provided  by  this  subparagraph  in  the 
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1  paper  or  gecurities  of  one  obligor  or  maker  in  excess  of 

2  the  amount  &  national  bani  having  identical  total  capi- 

3  tal  and  surplus  could  so  invest  in  the  paper  or  securi- 

4  ties  of  one  obligor  or  maker.". 

5  Sbc.  208.  Section  5(c)(l)<Q)  of  the  Home  Owners'  Loan 

6  Act  of  1933  (12  U.S.C.  14e4(cKlKQ))  is  amended  to  read  as 

7  follows: 

8  "(Q)  Invbsthent  companies. — An  association 

9  may  invest  in,  redeem  or  bold  shares  or  certificates  in 

10  any  open-end  management  investment  company  which 

11  is  registered  with  tbe  Securities  and  Exchange  Com- 

12  mission  under  the  Investment  Company  Act  of  1940 

13  and  the  portfolio  of  which  is  restricted  by  such  man- 

14  agement  company's  investment  policy,  changeable  only 
16  if  authorized  by  shareholder  vote,  primarily  to  such  in- 

16  vestments  (without  regard  to  any  percenta^e-of-assets 

17  restriction  applicable  to  such  investment  under  this 

15  subsection)  as  an  association  by  law  or  regulation  may 

19  invest  in,  sell,  redeem,  hold,  or  otherwise  deal  with.". 

20  Sec.  209.  Section  5<cKl)  of  the  Home  Owners'  Loan 

21  Act  of  1933  (12  U.S.C.  1464(c)(1))  is  amended  by  adding  a 

22  new  subparagraph  (R),  to  read  as  follows: 

23  "(K)   Consumes  loans. — An   association   may 

24  make  secured  or  unsecured  loans  for  personal,  family 
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1  or  household  purposes,  and  loans  reasonably  incident  to 

2  the  provision  of  such  credit.". 

3  Sec.  210.  Section  5(c)  of  the  Home  Owners'  Loan  Act 

4  of  1933  (12  U.S.C.  1464(c))  is  amended  by: 

5  (a)  Striking  paragraph  (2); 

6  (b)  Redesignating  paragraph.(6)  as  paragraph  (5); 

7  (c)  Adding  new  paragraph  (2),  to  read  as  follows: 

8  "(2)  Investments  in  pbbsonalty. — An  associ- 

9  ation  may  invest  in  tangible  personal  property,  includ- 
10  ing,  without  limitation,  vehicles,  mobile  homes,  ma- 
ll chinery,  equipment,  or  furniture,  and  may  hold  such 

12  property  for  rental  or  sale,  but  such  investment  is  lim- 

13  ited  to  not  in  excess  of  10  per  centum  of  the  assets  of 

14  the  association."; 

15  (d)  Amending  paragraph  (3)  as  follows: 

16  (1)  By  striking  subparagraph  (D);  and 

17  (2)  By  amending  subparagraph  (A)  to  read  as  fol- 

18  lows: 

19  "(A)  Education  loans. — Loims  made  for  the 

20  payment  of  educational  expenses.",  and 

21  (e)  Amending  paragraph  (4)  as  follows: 

22  (1)  By  amending  subparagraph  (B)  to  read  as  fot- 

23  lows: 

24  "(B)  Sbbticb  cobpobations. — Investments  in 

25  the  capital  stock,  obUgaUona,  or  other  securities  of  any 
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1  corporation  organized  under  the  laws  of  the  State  in 

2  which  the  home  office  of  the  association  ig  located,  if 

3  the  entire  capital  stock  of  such  corporation  is  available 

4  for  purchase  only  by  aavin^H  and  loan  associations  of 

5  that  State  and  by  Federal  associations  having  their 

6  home  offices  therein,  but  no  association  may  make  any 

7  investment  under  this  subparagraph  if  its  aggregate 

8  outstanding  investment  under  this  subparagraph  would 

9  exceed  5  per  centum  of  the  assets  of  the  association: 

10  Promded,  That  an  association  may  make  an  investment 

11  under  this  subparagraph  notwithstanding  that  the  serv- 

12  ice  corporation  in  which  investment  is  authorized  has 

13  invested  in  any  other  corporation  (i)  that  is  not  char- 

14  t«red  by  the  State  in  which  the  home  ofSce  of  the  as- 

15  sociation  is  located,  or  (ii)  that  has  stock  available  for 

16  purchase  by  entities  ather  than  savings  and  loan  asso- 

17  (nations  of  that  State  or  by  Federal  associations  having 

18  their  home  offices  in  such  State."; 

19  (2)  By  amending  subparagraph  (C)  to  read  as  follows: 

20  "(C)   FOBBION   ASSISTANCE   INVESTMENTS. — In- 

21  vestments  in  housing  project  loans  having  the  benefit 

22  of  any  guaranty  under  section  221  of  the  Foreign  As- 

23  sistance  Act  of  1961  or  loans  having  the  benefit  of  any 

24  guarantee  under  section  224  of  such  Act,  or  any  com- 

25  mitment  or  agreement  with  respect  to  such  loans  made 


dbyGoOt^Ic 


70 


15 

1  pursuant  to  either  of  such  sections  and  in  the  share 

2  capital  and  capital  reserve  of  the  Inter-American  Sav- 

3  ings  and  Loan  Bank.  This  authority  extends  to  the  ac- 

4  quisition,  holding  and  disposition  of  loans  having  the 

5  benefit  of  any  guaranty  under  section  221  or  222  of 

6  such  Act  as  hereafter  amended  or  extended,  or  of  any 

7  commitineiit  or  agreement  for  any  such  guaranty.  In- 

8  vestments  under  this  subparagraph  shaU  not  exceed,  in 

9  the  case  of  any  association,  1  per  centum  of  the  assets 

10  of  such  association."; 

1 1  (3)  By  striking  subparagraph  (D);  and 

12  (4)  By  adding  thereto  the  following  new  subparagraph: 

13  (D)    Shall    business    investhent    compa- 

14  HIES. — An  association  may  invest  in  stock,  obUgaUons, 

15  or  other  securities  of  any  small  business  investment 

16  company  formed  pursuant  to  section  301(d)  of  the 

17  Small  Business  Investment  Act  of  1958,  for  the  pur- 

18  pose  of  aiding  members  of  the  Federal  Home  Loan 

19  Bank  System,  but  no  association  may  make  any  invest- 

20  ment  under  this  subparagraph  if  its  aggregate  out- 

21  standing  investment  under  this  subparagraph  would 

22  exceed  1  per  centum  of  the  assets  of  such  associ- 

23  ation.". 


dbyGoOt^Ic 


71 

16 

1  Sec.  211.  Section  5(c)  of  the  Home  Owners'  Loan  Act 

2  of  1933  (12  U.S.C.  1464(c))  is  amended  by  adding  a  new 

3  paragraph  (8),  to  read  as  follows: 

4  "(8)  An  association  niay  engage  in  any  activity  or  ven- 

5  ture  the  Board  determines  to  be  incidental  to  the  exercise  of 

6  the  authority  conferred  by  this  subsection,  or  by  subsection 

7  (b).". 

8  Sec.  212.  Section  5A(b)(l)(B)  of  the  Federal  Home 

9  Loan  Bank  Act  (12  U.S.C.  1425a(b)(l>(B))  is  amended  by 

10  strikmg  the  words  "and  commercial  banks",  and  substituting 

11  therefor  the  following:  ",  institutions  that  are,  or  are  eligible 

12  to  become,  members  thereof,  and  commercial  banks;". 

13  Sec.  213.  Section  2(c)  of  the  Bank  Holding  Company 

14  Act  (12  U.S.C.  1841(c))  is  amended  by  adding  after  the  word 

15  "Islands"  the  following:  ",  except  an  institution  the  accounts 

16  of  which  are  insured  by  the  Federal  Savings  and  Loan  Liaur- 

17  ance  Corporation,". 

18  Sec.  214.  Section  5  of  the  Home  Owners'  Loan  Act  of 

19  1933  (12  U.S.C.  1464)  is  amended  by  adding  a  new  subsec- 

20  tion  (p),  to  read  as  follows: 

21  "(p)  No  association  may  estabhsh,  retfun  or  operate  a 

22  branch  outside  the  State  in  which  the  association  has  its 

23  home  office,  unless  the  association  qualifies  as  a  domestic 

24  building  and  loan  association  under  section  7701(a)(t9)  of  the 

25  Internal  Bevenue  Code  or  meets  the  asset  composition  test 
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1  its  designatioii  from  a  Federal  Savings  and  Loan  Association 

2  to  a  Federal  Savings  Bank,  or  the  reverse. 

3  "(3)  Any  Federal  association  may  convert  itself  into  a 

4  savings  and  loan  or  savings  bank  type  of  institution  orguiised 

5  pursuant  to  the  laws  of  the  State,  district,  commonwealth,  or 

6  territoiy  (hereinafter  referred  to  in  this   section   as   the 

7  "State")  in  which  the  principal  ofBce  of  such  Federal  associ- 

8  ataon  is  located:  Prouided,  That  (i)  the  State  permits  the  con- 

9  version  of  any  savings  and  loan  or  savings  bank  type  of  insti- 

10  tution  of  such  State  into  a  Federal  association;  (ii)  that  such 

1 1  conversion  of  a  Federal  association  mto  such  a  State  institu- 

12  Hon  is  determmed  upon  the  vote  in  favor  of  such  conversion 

13  cast  in  person  or  by  proxy  at  a  special  meeting  of  members  or 

14  stockholders  called  to  consider  such  action,  specified  by  the 

15  law  of  the  State  in  which  the  home  office  of  the  Federal 

16  association  is  located,  as  required  by  such  law  for  a  State- 

17  chartered  mstitution  to  convert  itself  into  a  Federal  assocn- 

18  ation,  but  in  no  event  upon  a  vote  of  less  than  51  per  centum 

19  of  all  the  vot«s  cast  at  such  meeting,  and  upon  compliance 

20  with  other  requirements  reciprocally  equivalent  to  the  re- 

21  quirements  of  such  State  law  for  the  conversion  of  a  State- 

22  chartered  institution  into  a  Federal  association;  (iii)  that 

23  notice  of  the  meeting  to  vote  on  conversion  shaU  be  given  as 

24  herein  provided  and  no  other  notice  thereof  shall  be  neces- 

25  sary;  the  notice  shall  expressly  state  that  i 
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1  called  to  vote  thereon,  as  well  as  the  time  and  {dace  themt 

2  and  such  notice  shall  be  mailed,  postage  prepaid,  at  Was 

3  thirty  and  not  more  than  sixty  days  prior  to  the  dace  at  3e 

4  meeting,  to  each  member  or  stockholder  of  recard  at  the  f^st- 

5  eral  association  at  his  last  address  as  shown  tm  th*  mhb  m 

6  the  Federal  association  and  to  the  General  /'nuni  ii  tut 

7  Federal  Home  Loan  Bank  Board,  WashingtML.  Ifacritr.  «' 

8  Columbia;  (iv)  that,  in  the  event  of  dissototioa  ^  t  suutun 

9  association  after  conversion,  the  members  or  tiaavmiUan  «' 

10  the  association  will  share  on  a  mutual  basis  in  dft  aaua*  «- 

11  the  association  in  exact  proportion  to  their  n^tth*  tuw-.  v 

12  account  credits;  (v)  that,  in  the  event  of  distolutwx  v(  t  hmt 

13  association  after  conversion,  the  stockholder*  will  aii^t  w. 

14  an  equitable  basis  in  the  assets  of  the  associaliw;  mm  tvi> 

15  that  such  conversion  shall  be  effective  upon  Uie  dkW  t^  al) 

16  the  provisions  of  this  Act  shall  have  been  fully  ovoij^Md  wilii 

17  and  upon  the  issuance  of  a  new  charter  by  th«  KMe  w^tmu 
16  the  association  is  located;  it  being  provided  Um(  il$  M  nf 

19  converting  into  a  State-chartered  institution  •htl  4M|l(Mit 

20  an  agreement  to  be  bound  by  all  the  lequittOMatt  Am  Aa 

21  Federal  Savings  and  Loan  Insurance  CorpontMiM«iiMlr 

22  ly  unpose  under  section  403  of  title  IV  of  the  Htltitd  flW 

23  ing  Aot,  as  now  or  hereafter  amended,  and  ^  a^^ikii 

24  shall  upon  conversion  and  thereafter  be  WitJMlWk^ita 
k    S6  securi  n  currenUy  approved  at  ifai^«a^.. 
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1  by  the  Feder&l  Savings  and  Loan  loBurance  Corporatioii  for 

2  issuance  b;  similar  insured  institutions  in  such  State:  Pro- 

3  vided.  That  if  the  insurance  of  accounts  is  tenninated  in  con- 

4  nection  with  such  conversion,  the  notice  and  other  action 

5  shall  be  taken  as  provided  by  law  and  regulations  for  the 

6  termination  of  insurance  of  accounts. 

7  "(4)  Any  aggrieved  person  may  obtwn  review  of  a  final 

8  action  of  the  Board  or  the  Federal  Savings  and  Loan  Insur- 

9  ance  Corporation  which  approves,  with  or  without  conditions, 

10  or  disapproves  a  plan  of  conversion  from  the  mutual  to  the 

1 1  stock  form,  only  by  complying  with  the  provisions  of  subsec- 

12  tion  (k)  of  section  408  of  the  Xational  Housing  Act  within  the 

13  time  limit  and  in  the  manner  therein  prescribed,  which  provi- 

14  sions  shall  apply  in  all  respects  as  if  such  final  action  were  an 

15  order  the  review  of  which  is  therein  provided  for,  except  that 

16  such  time  limit  shall  commence  upon  publication  of  notice  of 

17  such  final  acUon  In  the  Federal  Register  or  upon  the  giving  of 

18  such  general  notice  of  final  action  as  is  required  by  or  ap- 

19  proved  under  regulations  of  the  Corporation,  whichever  is 

20  later. 

21  "(5)  To  the  extent  authorized  by  the  Board,  (i)  any  Fed- 

22  eral  savings  bank  chartered  as  such  prior  to  the  enactment  of 

23  this  paragraph  may  continue  to  make  any  investment  or 

24  engage  in  any  activity  not  otherwise  authorized  under  this 

25  section,  to  the  degree  it  was  permitted  to  do  so  as  a  Federal 
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1  savings  bank  prior  to  such  enactment,  and  (ii)  any  Federal 

2  savings  bank  formerly  organized  as  a  mutual  savings  bank 

3  under  State  law  may  continue  to  make  any  mvestment  or 

4  engage  in  sjiy  activity  not  otherwise  authorized  under  this 

5  section,  to  the  degree  it  was  autiiorized  to  do  so  as  &  mutual 

6  savings  bank  under  State  law.  The  authority  conferred  by 

7  this  paragraph  may  be  utilized  by  any  Federal  association 

8  that  acquires,  by  merger  or  consolidation,  a  Federal  savings 

9  bank  enjoying  grandfathered  rights  hereunder.". 

10  Sec.  105.  SecUon  402(j)  of  the  National  Housing  Act 

11  (12  U.S.C.  17250))  is  amended  as  follows: 

12  (a)  By  amending  paragraph  (I)  to  read  as  follows: 

13  "(1)  Other  than  as  provided  in  section  5  of  the  Home 

14  Owners'  Loan  Act  of  1933,  as  amended,  no  insured  institu- 

15  Uon  may  convert  from  the  mutual  to  the  stock  form  except  in 

16  accordance  with  the  rules  and  regulations  of  the  Corpora- 

17  tion."; 

18  (b)  By  striking  paragraphs  (2),  (3),  (5),  and  (6), 

19  and  renumbering  paragraph  (4)  as  paragraph  (2). 

20  Sec.  106.  Section  2(d)  of  the  Home  Owners'  Loan  Act 

21  of  1933  (12  U.S.C.  1462(d))  is  amended  by  striking  the  word 

22  "mutual"  wherever  it  appears. 

2S  Sec.  107.  Section  403(a)  of  the  National  Housing  Act 

24  (12  U.S.C.    1726(a))  is   amended  by   striking  the  word 

25  "mutual". 
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1  Sec.  108.  Section  408(aKlKA)  of  the  Nstioiial  Housing 

2  Act  (12  U.S.C.  1730a(aKl)(A))  is  amended  to  read  as  fd- 

3  lows: 

4  "(A)  'insured  institution'  means  a  Federal  savings 

5  and  loan  association,  a  Federal  savings  bank,  or  a 

6  building  and  loan,  savings  and  loan,  or  homestead  as- 

7  sociation,  or  &  cooperadve  bank,  the  accounts  of  which 

8  are  insured  by  the  Federal  Savings  and  Loan  Inaur- 

9  Slice  Corporation;". 

10  TITLE  n— INVESTMENTS 

11  Sec.  201.  Section  5(cKl)(A)  of  the  Home  Owners'  Loan 

12  Act  of  19S3  (12  U.S.C.  1464(c)(1)(A))  is  amended  to  read  as 
IS  foUows: 

14  "(A)  Account  loans. — Loans  on  the  security  of 

15  its  savings  accounts  and  loans  specifically  related  to 

16  transactions  accounts.". 

17  Sec.  202.  Section  5(cKl)(B)  of  the  Home  Owners'  Loan 

18  Act  of  1933  (12  U.S.C.  1464(c)<l)<B))  is  amended  to  read  as 

19  follows; 

20  "(B)  Seai.  pbopbbtt  loans. — Loans  on  the  se- 

21  curity  of  liens  upon  residential  or  nonresidential  real 

22  property.". 

23  Sec.  203.  Section  5(cXl)(0)  of  the  Home  Owners'  Loan 

24  Act  of  1933  (12  U.S.C.  1464(cKl)(0))  is  amended  to  read  as 

25  follows: 
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1  "(G)  Deposits. — Investments  in  the  time  depos- 

2  its,  certificates,  or  accounts  of  any  bank  the  deposits  of 

3  which  are  insured  by  the  Federal  Deposit  Insurance 

4  Corporation,  or  in  the  savings  accounts,  certificates  or 

5  other  accounts  of  any  institution  the  accounts  of  which 

6  are  insured  by  the  Federal  Savings  and  Loan  Insur- 

7  ance  Corporation.". 

8  Sec.  204.  Section  5(cKl)(H)  of  the  Home  Owners'  Loan 

9  Act  of  1933  (12  U.S.C.  1464(cKl)(H))  is  amended  to  read  as 

10  follows: 

11  "(H)  State  sbcubities. — Investments  in  obli- 

12  gations  of,  or  issued  by,  any  State  or  political  subdivi- 

13  sion  thereof  (including  any  agency,  corporation  or  in- 

14  strumentality).". 

15  Sec.  205.  Section  5(cXl)  of  the  Home  Owners'  Loan 

16  Act  (12  U.S.C.  1464(c)(1))  is  amended  by  striking  subpara- 

17  graph  (L)  and  adding  a  new  subparagraph  (L),  to  read  as 

18  follows: 

19  "(L)  CoMMEBCiAL  AND  OTHBB  LOANS. — Secured 

20  or  unsecured  loans  for  commercial,  corporate,  business 

21  or   agricultural   purposes.   No   association   may  make 

22  loans  to  one  borrower  under  the  authority  provided  by 

23  this  subparagraph  in  excess  of  the  amount  a  national 

24  bank  having  an  identical  total  capital  and  surplus  could 

25  lend  such  borrower.". 
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1  Sec.  206.  Section  5(c)(lM0)  of  the  Home  Owner's  Loan 

2  Act  of  1933  (12  U.8.C.  I464(c)(l)(0))  is  amended  to  read  as 

3  follows: 

4  "(0)  Housing  and  land  and  ubban  dbvblop- 

5  IfBNT  INSUBED  OB  OUABANTBBD  INVESTMENTS. — (!) 

6  Lo&ns  secured  by  mortgages  as  to  which  the  asBoci- 

7  ation  has  the  benefit  of  insurance  under  title  X  of  die 

8  National  Housing  Act  or  of  a  commitment  or  agree- 

9  ment  for  such  insurance,  or  (u)  loans  as  to  which  the 

10  association  has  the  benefit  of  any  guarantee  under  title 

11  IV  of  the  Housing  and  Urban  Development  Act  of 

12  1968  or  under  part  B  of  the  National  Urban  Policy 

13  and  New  Community  Development  Act  of  1970  or 

14  under  section  802  of  the  Housing  and  Community  De- 

15  velopment  Act  of  1974  as  now  or  hereafter  in  effect, 

16  or  of  a  commitment  or  agreement  therefor.". 

17  Sec.  207.  Section  5(cMl)  of  the  Home  Owners'  Loan 

18  Act  of  1933  (12  U.S.C.  1464(c)(1))  is  amended  by  striking 

19  subparagraph  (P)  and  adding  a  new  subparagraph  (P),  to  read 

20  as  follows: 

21  "(P)  COBPOBATE  8BCUBITIES. — An  association 

22  may  invest  in,  sell  or  hold  commercial  paper  and  cor- 

23  porate  debt  securities,  as  defined  and  approved  by  the 

24  Board.  No  association  may  make  investments  under 

25  the   authority   provided  by   this   subparagraph   in   the 
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1  paper  or  securities  of  one  obligor  or  m&ker  in  excess  of 

2  the  amount  a  national  bank  having  identical  total  capi- 

3  tal  and  surplus  could  so  invest  in  the  paper  or  securi- 

4  ties  of  one  obligor  or  maker.". 

5  8ec.  208.  Section  5(cKlKQ)  of  the  Home  Owners'  Loan 

6  Act  of  1933  (12  U.S.C.  1464(cMl)(Q))  is  amended  to  read  as 

7  follows: 

8  "(Q)  INVB8TMBNT  COMPANIES. — An  Bssociation 

9  may  invest  in,  redeem  or  hold  shares  or  certificates  in 

10  any  open-end  management  investment  company  which 

11  is  registered  with  the  Securities  and  Exchange  Com- 

12  mission  under  the  Investment  Company  Act  of  1940 

13  and  the  portfolio  of  which  is  restricted  by  such  man- 

14  agement  company's  investment  policy,  changeable  only 

15  if  authorized  by  shareholder  vote,  primarily  to  such  in- 

16  vestments  (without  regard  to  any  percentage-of-assets 

17  restriction  applicable  to  such  investment  under  this 

18  subsection)  as  an  association  by  law  or  regulation  may 

19  invest  in,  sell,  redeem,  hold,  or  otherwise  deal  with.". 

20  Sec.  209.  Section  5(cKl)  of  the  Home  Owners'  Loan 

21  Act  of  1933  (12  U.S.C.  1464(c)(1))  is  amended  by  adding  a 

22  new  subparagraph  (R),  to  read  as  follows: 

23  "(R)  CONSUMBB  LOANS. — An  association   may 

24  make  secured  or  unsecured  loans  for  personal,  family 
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S.  1703 


To  enbuce  the  competitiveneu  of  thrift  institutions,  to  protect  depositors  ind 
creditors  of  auch  institutjom,  tnd  for  other  purposes. 


m  THE  SENATE  OF  THE  UOTTED  STATES 

October  5  (lepeUlive  day,  Sbptbhbeb  9),  1981 

Hr.  Oabn  (h;  requsst)  introduced  the  following  trill;  which  was  read  twice  and 

referred  to  the  Committee  on  B&nking,  Housing,  and  Urhan  ASaira 


A  BILL 

To  enhance  the  competitiveness  of  thrift  institutions,  to  protect 
depositors  and  creditors  of  such  institutions,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Reprvseiila- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  TITLE  I— FORM  OF  CHARTER:  DEMAND 

4  ACCOUNTS 

5  8bc.  101.  This  Act  may  be  cited  as  the  "Thrift  Institu- 

6  tions  Restructuring  Act  of  1961". 

7  Sec.  102.  Section  5(a)  of  the  Home  Owners'  Loan  Act 

8  of  1933  (12  U.S.C.  1464(a))  is  amended  to  read  as  follows: 
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1  "(a)  In  order  to  provide  thrift  institutions  for  the  deposit 

3  or  investment  of  funds  and  for  the  extension  of  credit  for 

3  homes  and  other  goods  and  services,  the  Board  is  authorized, 

4  under  such  rules  and  regulations  as  it  may  prescribe,  to  pro- 

5  vide  for  the  organization,  incorporation,  examination,  oper- 

6  ation,  and  regulation  of  associations  to  be  known  as  Federal 

7  Savings  and  Loan  Asaociationg,  or  Federal  Savings  Banks, 

8  and  to  issue  charters  therefor,  giving  primary  considera^on 

9  to  the  best  practices  of  thrift  institutions  in  the  United 

10  States.". 

11  Sec.  103.  Section  5(b)  (1)  and  (2)  of  the  Home  Owners' 

12  Loan  Act  of  1933  (12  U.S.C.  1464(b)  (1)  and  (2))  are  amend- 

13  ed  to  read  as  follows: 

14  "(bKD  An  association  may  raise  capital  in  the  form  of 

15  such  savings  deposits,  shares,  or  other  accounts,  for  fixed, 

16  minimum,  or  indeGnite  periods  of  time  (all  of  which  are  re- 

17  ferred  to  in  this  section  as  savings  accoimts),  or  in  the  form  of 

18  such  demand  accounts,  as  are  authorized  by  its  charter  or  by 

19  regulations  of  the  Board,  and  may  issue  such  passbooks,  time 

20  certificates  of  deposit,  or  other  evidence  of  accounts  as  are  so 

21  authorized.  All  savings  accounts  and  demand  accounts  shall 

22  have  the  same  priori^  upon  liquidation.  Holders  of  accounts 

23  and  obligors  of  an  association  shall,  to  such  extent  as  may  be 

24  provided  by  its  charter  or  by  regulations  of  the  Board,  be 
2fi  members  of  the  association,  and  shall  have  such  voting  rights 
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1  and  such  other  rights  as  &re  thereby  provided.  Except  as  may 

2  be  otherwise  authorized  by  the  association's  charter  or  regu- 

3  lation  of  the  Board  in  the  case  of  savings  accounts  for  fixed 

4  or  minimiim  terms  of  not  leas  than  fourteen  days,  the  pay- 

5  ment  of  any  savings  account  shall  be  subject  to  the  ri^t  of 

6  the  asBociatioa  to  require  such  advance  notice,  not  less  than 

7  fourteen  days,  as  shall  be  provided  for  by  the  charter  of  the 
6  association  or  the  regulations  of  the  Board.  The  payment  of 
9  withdrawals  from  accounts  in  the  event  an  association  does 

10  not  pay  all  withdrawals  in  full  (subject  to  the  right  of  the 

11  association,  where  applicable,  to  require  notice)  shall  be  sub- 

12  ject  to  such  rules  and  procedures  as  may  be  prescribed  by  the 

13  association's  charter  or  by  regulation  of  the  Board,  but  any 

14  association  which,  except  as  authorized  in  writing  by  the 

15  Board,  fails  to  make  full  payment  of  any  withdrawal  when 

16  due  shall  be  deemed  to  be  in  an  unsafe  or  unsound  condition 

17  to  transact  business  within  the  meaning  of  subsection  (d)  of 

18  tins  section.  Accounts  may  be  subject  to  check  or  to  witb- 

19  drawal  or  transfer  on  negotiable  or  transferable  or  other 

20  order  or  authorization  to  the  association,  as  the  Board  may 

21  hy  regulation  provide.  Notwithstanding  sny  limitations  of  this 

22  section,  associations  may  establish  remote  service  units  for 

23  the  purpose  of  crediting  savings  or  demand  accounts,  debiting 

24  such  accoimts,  crediting  payments  on  loans,  and  the  disposi- 
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1  tion  of  related  finatunal  transactioiu,  as  provided  in  regula- 

2  tioDS  prescribed  by  the  Board. 

3  "(2)  To  Bucb  extent  as  the  Board  may  authorize  by  reg- 

4  Illation  or  advise  in  writing,  an  association  ma;  borrow,  may 

5  give  security,  may  be  surety  as  defined  by  the  Board  and 

6  may  issue  such  notes,  bonds,  debentures,  or  other  obligations, 

7  or  other  securities,  including  capital  stock,  as  the  Board  may 


9  Sec.  104.  Section  5(i)  of  the  Home  Owners'  Loan  Act 

10  of  1933  (12  U.S.C.  14e4<i))  is  amended  to  read  as  follows: 

11  "GKl)  Any  institution  that  is,  or  is  eligible  to  become,  a 

12  member  of  a  Federal  Home  Loan  Bank  may  convert  itself 

13  into  a  Federal  Savings  and  Loan  Association  or  Federal  Sav- 

14  ings  Bank  under  this  Act  (and  in  so  doing  may  change  direct- 

15  ly  from  the  mutual  form  to  the  stock  form,  or  the  reverse), 

16  but  such  conversion  shall  be  subject  te  such  rules  and  regula- 

17  tions  as  the  Board  shall  prescribe,  and  thereafter  the  convert- 

18  ed  associaUon  shall  be  entitled  to  all  the  benefits  of  this  sec- 

19  tion  and  shall  be  subject  to  examination  and  regulation  to  the 

20  same  extent  as  other  associations  incorporated  pursuant  this 

21  Act. 

22  "(2)  Subject  to  the  rules  and  regulations  of  the  Board, 

23  any  Federal  associaUon  may  convert  itself  from  the  mutual 

24  form  to  the  stock  form  of  organization,  or  from  the  stock  form 

25  to  the  mutual  form,  and  any  Federal  association  may  change 
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1  its  designation  from  a  Federal  Savings  and  Loan  Association 

2  to  a  federal  Savings  Bank,  or  the  reverse. 

3  "(3)  Any  Federal  association  may  convert  itself  into  a 

4  savings  and  loan  or  savings  bank  type  of  institution  organized 

5  pursuant  to  the  laws  of  the  State,  district,  commonwefdth,  or 

6  territory  (hereinafter  referred  to  in  this   section   as   the 

7  "State")  in  which  the  pnncipal  office  of  such  Federal  associ- 

8  ation  is  located:  Promded,  That  (i)  the  State  permits  the  con- 

9  version  of  any  savings  and  loan  or  savings  bank  type  of  insti- 

10  tution  of  such  State  into  a  Federal  association;  (ii)  that  such 

11  conversion  of  a  Federal  association  into  such  a  State  institu- 

12  tion  is  determined  upon  the  vote  in  favor  of  such  conversion 

13  cast  in  person  or  by  proxy  at  a  special  meeting  of  members  or 

14  stockholders  called  to  consider  such  action,  specified  by  the 

15  law  of  the  State  in  which  the  home  office  of  the  Federal 

16  assomtion  is  located,  as  required  by  such  law  for  a  State- 

17  chartered  institution  to  convert  itself  into  a  Federal  associ- 

18  ation,  but  in  no  event  upon  a  vote  of  less  than  51  per  centum 

19  of  all  the  votes  cast  at  such  meeting,  and  upon  compliance 

20  with  other  requirements  reciprocally  equivalent  to  the  re- 

21  quirements  of  such  State  law  for  the  conversion  of  a  State- 

22  chartered  institution  into  a  Federal  association;  (iii)  that 

23  notice  of  the  meeting  to  vote  on  conversion  shall  be  given  as 

24  herein  provided  and  no  other  notice  thereof  shall  be  neces- 

25  sary;  the  notice  shall  expressly  state  that  such  meeting  is 
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1  called  to  vote  thereon,  as  well  as  the  time  and  place  thereof, 

2  and  such  notice  shall  be  mailed,  postage  prepaid,  at  least 

3  thirty  and  not  more  than  sixty  days  prior  to  the  date  of  the 

4  meeting,  to  each  member  or  stockholder  of  record  of  the  Fed- 

5  eral  association  at  his  last  address  as  shown  on  the  books  of 

6  the  Federal  association  and  to  the  General  Counsel  of  the 

7  Federal  Home  Loan  Bank  Board,  Washington,  District  of 

8  Columbia;  (iv)  that,  in  the  event  of  dissolution  of  a  mutual 

9  association  after  conversion,  the  members  or  shareholders  of 

10  the  association  will  share  on  a  mutual  basis  in  the  assets  of 

11  the  association  in  exact  proportion  to  their  relative  share  or 

12  account  credits;  (v)  that,  in  the  event  of  dissolution  of  a  stock 

13  association  after  conversion,  the  stockholders  will  share  on 

14  an  equitable  basis  in  the  assets  of  the  association;  and  (vi) 

15  that  such  conversion  shall  be  effective  upon  the  date  that  all 

16  the  provisions  of  this  Act  shall  have  been  fully  complied  with 

17  and  upon  the  issuance  of  a  new  charter  by  the  State  wherein 

18  the  association  is  located;  it  being  provided  that  its  act  of 

19  converting  into  a  State-chartered  institution  shall  constitute 

20  an  agreement  to  be  bound  by  all  the  requirements  that  the 

21  Federal  Savings  and  Loan  Insurance  Corporation  may  legal- 

22  ly  impose  under  section  403  of  title  IV  of  the  National  Hous- 

23  ing  Aot,  as  now  or  hereafter  amended,  and  the  association 

24  shall  upon  conversion  and  thereafter  be  authorized  to  issue 

25  securities  in  any  form  currently  approved  at  the  time  of  issue 
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1  by  the  Federal  Savings  and  Loan  Insurance  Corporation  for 

2  issuance  by  similar  insured  institutions  in  such  State:  Pro- 

3  vided.  That  if  the  insurance  of  accounts  is  terminated  in  con- 

4  nection  with  such  conversion,  the  notice  and  other  action 

5  shall  be  taken  as  provided  by  law  and  regulations  for  the 

6  tenninatjon  of  insurance  of  accounts. 

7  "(4>  Any  aggrieved  person  may  obtain  review  of  a  final 

8  action  of  the  Board  or  the  Federal  Savings  and  Loan  Insur- 

9  ance  Corporation  which  approves,  with  or  without  conditions, 

10  or  disapproves  a  plan  of  conversion  firom  the  mutual  to  the 

1 1  stock  form,  only  by  complying  with  the  provisions  of  subsec- 

12  tion  (k)  of  section  408  of  the  National  Housing  Act  within  the 

13  time  limit  and  in  the  manner  therein  prescribed,  which  provi- 

14  sions  shall  apply  in  all  respects  as  if  such  final  action  were  an 

15  order  the  review  of  which  is  therein  provided  for,  except  that 

16  such  time  hmit  shall  commence  upon  publication  of  notice  of 

17  such  final  action  m  the  Federal  Itegister  or  upon  the  giving  of 
16  such  general  notice  of  final  action  as  is  required  by  or  ap- 

19  proved  under  regulations  of  the  Corporation,  whichever  is 

20  later. 

21  "(5)  To  the  extent  authorized  by  the  Board,  (i)  any  Fed- 

22  eral  savings  bank  chartered  as  such  prior  to  the  enactment  of 

23  this  paragraph  may  continue  to  make  any  investment  or 

24  engage  in  any  activity  not  otherwise  authorized  under  this 

25  section,  to  the  degree  it  was  permitted  to  do  so  as  a  Federal 
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1  savings  bank  prior  to  such  enactment,  and  (ii)  any  Federal 

2  savings  bank  formerly  organized  as  a  mutual  savings  bank 

3  under  State  law  may  conUnue  to  make  any  investment  or 

4  engage  in  any  activity  not  otherwise  authorized  under  this 

5  section,  to  the  degree  it  was  authorized  to  do  so  as  a  mutual 

6  savings  bank  under  State  law.  The  authority  conferred  by 

7  this  paragraph  may  be  utilized  hy  any  Federal  association 

8  that  acquires,  by  merger  or  consolidation,  a  Federal  savings 

9  bank  enjoying  grandfathered  rights  hereunder.". 

10  Sec.  105.  Section  402(j)  of  the  National  Housing  Act 

11  (12  U.S.C.  1725(i))  is  amended  as  follows: 

12  (a)  By  amending  paragraph  (1)  to  read  as  follows: 

13  "(1)  Other  than  aa  provided  in  section  5  of  the  Home 

14  Owners'  Loan  Act  of  1933,  as  amended,  no  insured  insUiu- 

15  tion  may  convert  from  the  mutual  to  the  stock  fonn  except  in 

16  accordance  with  the  rules  and  regulations  of  the  Corpora- 

17  tion."; 

18  (b)  By  striking  paragraphs  (2),  (3),  (5),  and  (6), 

19  and  renumbering  paragraph  (4)  as  paragraph  (2). 

20  Sec.  106.  Section  2(d)  of  the  Home  Owners'  Loan  Act 

21  of  1933  (12  U.S.C.  1462(d))  is  amended  by  striking  the  word 

22  "mutual"  wherever  it  appears. 

23  Sec.  107.  Section  403(a)  of  the  National  Housing  Act 

24  (12   U.S.C.    1726(a))  is   amended  by   striking  the  word 
35  "mutual". 
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1  Sec.  108.  SflCtion  408(a)(1)(A)  of  the  National  Housing 

2  Act  (12  U.S.C.  1730a(a)(l)<A))  a  amended  to  read  as  fol- 

3  lows: 

4  "(A)  'insured  institution'  means  a  Federal  savings 

5  and  loan  association,  a  Federal  savings  bank,  or  a 

6  building  and  loan,  savings  and  loan,  or  homestead  as- 

7  sociation,  or  a  cooperative  bank,  the  accounts  of  which 

8  are  insured  by  the  Federal  Savings  and  Loan  Insur* 

9  ance  Corporation;". 

10  TITLB  n— INVESTMENTS 

11  Sec.  201.  Section  5(cHlKA)  of  the  Home  Owners'  Loan 

12  Act  of  1933  (12  U.S.C.  1464(c)(lKA))  is  amended  to  read  as 

13  follows: 

14  "(A)  Account  loans. — Loans  on  the  security  of 

15  its  savings  accounts  and  loans  specifically  related  to 

16  transactions  accounts.". 

17  Sec.  202.  Section  5(cKl)(B)  of  the  Home  Owners'  Loan 

18  Act  of  1933  (12  U.S.C.  1464(cKl)(B))  is  amended  to  read  as 

19  follows: 

20  "(B)  Real  peopbett  loans. — Loans  on  the  se- 

21  curi^  of  liens  upon  residential  or  nonresidential  real 

22  property.". 

23  Sec.  203.  Section  5(cKlK0)  of  the  Home  Owners'  Loan 
.  24  Act  of  1933  (12  U.S.C.  1464(c)(lKQ))  is  amended  to  read  as 

25  follows: 
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1  "(Q)  Deposits. — Investments  in  the  time  depos- 

2  its,  certificates,  or  accounts  of  any  bank  the  deposits  of 

3  which  are  insured  by  the  Federal  Deposit  Insurance 

4  Corporation,  or  in  the  savings  accounts,  certificates  or 

5  other  accounts  of  any  institution  the  accounts  of  which 

6  are  insured  by  the  Federal  Savings  and  Loan  Insur- 

7  ance  Corporation.". 

8  Sec.  204.  Section  5(c>(l)<H)  of  the  Home  Owners'  Loan 

9  Act  of  1933  (12  U.S.C.  1464{cKlKID)  is  amended  to  read  as 

10  follows: 

11  "(H)  State  secubities. — Investments  in  obli- 

12  gations  of,  or  issued  by,  any  State  or  political  subdivi- 

13  sion  thereof  (including  any  agency,  corporation  or  in- 

14  strumentality).". 

15  Sec.  205.  Section  5(cKl)  of  the  Home  Owners'  Loan 

16  Act  (12  U.S.C.  1464(c)(1))  is  amended  by  striking  subparar 

17  graph  (L)  and  adding  a  new  subparagraph  (L),  to  read  as 

18  follows: 

19  "(L)  COMUEBCIAL  AND  OTHEB  LOANS. — SeCUTOd 

20  or  unsecured  loans  for  commercial,  corporate,  business 

21  or  agricultural  purposes.   No  association  may  make 

22  loans  to  one  borrower  under  the  authority  provided  by 

23  this  subparagraph  in  excess  of  the  amount  a  national 

24  bank  having  an  identical  total  capital  and  surplus  could 

25  lend  such  borrower.". 
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1  Sbc.  206.  Section  5(cXlH0)  of  the  Home  Owner's  Loan 

2  Act  of  1933  (12  U.S.C.  1464(cKl)(0))  is  amended  to  read  as 

3  follows: 

4  "(0)  Housing  and  land  and  ubban  devblop- 

5  mbnt  msubed  ob  ouabantbed  investments. — (i) 

6  Loans  secured  by  mortgages  as  to  which  the  aasocj- 

7  ation  has  the  benefit  of  insurance  under  title  X  of  the 

8  National  Housing  Act  or  of  a  commibnent  or  agree- 

9  ment  for  such  insurance,  or  (ii)  loans  as  to  which  the 

10  association  has  the  benefit  of  any  guarantee  under  title 

11  IV  of  the  Housing  and  Urban  Development  Act  of 

12  1968  or  under  part  B  of  the  National  Urban  PoUcy 

13  and  New  Community  Development  Act  of  1970  or 

14  under  section  802  of  the  Housing  and  Community  De- 

15  velopment  Act  of  1974  as  now  or  hereafter  in  eHect, 

16  or  of  a  commitment  or  agreement  therefor.". 

17  Sec.  207.  Section  5(c)(1)  of  the  Home  Owners'  Loan 

18  Act  of  1933  (12  U.S.C.  1464(c)(1))  is  amended  by  striking 

19  subparagraph  (F)  and  adding  a  new  subparagraph  (P),  to  read 

20  as  follows: 

21  "(P)  CoEPOBATE  SECintiTiES. — An  association 

22  may  invest  in,  sell  or  hold  commercial  paper  and  eor- 

23  porate  debt  securities,  as  defined  and  approved  by  the 

24  Board.  No  association  may  make  investments  under 

25  the  authority  provided  by  this  subparagraph  in  the 
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1  paper  or  securities  of  one  obligor  or  maker  in  excess  of 

2  the  amount  a  national  bank  having  identical  total  capi- 

3  tal  and  surplus  could  so  invest  in  the  paper  or  securi- 

4  ties  of  one  obligor  or  maker.". 

5  Sec.  208.  Section  5(c)(l)(Q)  of  the  Home  Owners'  Loan 

6  Act  of  1933  (12  U.S.C.  1464(c)(lKQ))  is  amended  to  read  as 

7  follows: 

8  "(Q)  Intestuent  cohpanibb. — An  association 

9  may  Invest  in,  redeem  or  hold  shares  or  certificates  in 

10  any  open-end  management  investment  company  which 

11  is  registered  with  the  Securities  and  Exchange  Com- 

12  mission  under  the  Investment  Company  Act  of  1940 

13  and  the  portfoho  of  which  is  restricted  by  such  man- 

14  agement  company's  investment  policy,  changeable  only 

15  if  authorized  by  shareholder  vote,  primarily  to  Buch  in- 

16  vestments  (without  regard  to  any  percentage-of-assets 

17  restriction  applicable  to  such  investment  under  this 

18  subsection)  as  an  association  by  law  or  regulation  may 

19  invest  in,  sell,  redeem,  hold,  or  otherwise  deal  with.". 

20  Sec.  209.  Section  5(cKl)  of  the  Home  Owners'  Loan 

21  Act  of  1933  (12  U.S.C.  1464(c)(1))  is  amended  by  adding  a 

22  new  subparagraph  (R),  to  read  as  follows: 

23  "(K)   CONSUUEB  LOANS. — An   association  may 

24  make  secured  or  unsecured  loans  for  personal,  family 
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1  or  household  purposes,  and  loans  reasonably  incident  to 

2  the  provision  of  such  credit.". 

3  Sec.  210.  Section  5<c)  of  the  Home  Owners'  Loan  Act 

4  of  1933  (12  r.S.C.  1464(c)>  is  amended  by: 

5  (a)  Striking  paragraph  (2); 

6  (b)  Redesignating  paragraph.(6)  as  paragraph  (5); 

7  (c)  Adding  new  paragraph  (2),  to  read  as  follows: 

8  "(2)  Investments  in  personalty. — An  associ- 

9  ation  may  invest  in  tangible  personal  property,  includ- 
10  ing,  without  limitation,  vehicles,  mobile  homes,  ma- 
ll chinery,  equipment,  or  furniture,  and  may  hold  such 

12  property  for  rental  or  sale,  but  such  investment  is  lun- 

13  ited  to  not  in  excess  of  10  per  centum  of  the  assets  of 

14  the  association."; 

15  (d)  Amending  paragraph  (3)  as  follows: 

16  (1)  By  striking  subparagraph  (D);  and 

17  (2)  By  amending  subparagraph  (A)  to  read  as  fol- 

18  lows: 

19  "(A)  EonCATlON  LOANS. — Loans  made  for  the 

20  payment  of  educational  expenses.",  and 

21  (e)  Amending  paragraph  (4)  as  follows: 

22  (1)  By  amending  subparagraph  (B)  to  read  as  fol- 

23  lows: 

24  "(B)  Sebvicb  cobpobations. — Investments  in 

25  the  capital  stock,  obligations,  or  other  securities  of  any 
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1  corporation  organized  under  the  1&W9  of  the  State  in 

2  which  the  home  office  of  the  aasociation  is  located,  if 

3  the  entire  capital  stock  of  such  corporation  is  available 

4  for  purchase  only  by  savings  and  loan  associations  of 

5  that  State  and  by  Federal  associations  having  their 

6  home  offices  therein,  but  no  association  may  make  any 

7  investment  under  this  subparagraph  if  its   aggregate 

8  outstanding  investment  under  this  subparagraph  would 

9  exceed  5  per  centum  of  the  assets  of  the  association: 

10  Provided,  That  an  association  may  make  an  investment 

1 1  under  this  subparagraph  notwithstanding  that  the  serv- 

12  ice  corporation  in  which  investment  is  authorized  has 

13  invested  in  any  other  corporation  (i)  that  is  not  char- 

14  tered  by  the  State  in  which  the  home  office  of  the  as- 

15  sociation  is  located,  or  (ii)  that  has  stock  available  for 

16  purchase  by  entities  other  than  savings  and  loan  asso- 

17  ciations  of  that  State  or  by  Federal  associations  having 

18  their  home  offices  in  such  State."; 

19  (2)  By  unending  subparagraph  (C)  to  read  as  follows: 

20  "(0)   FOBEION   ASSISTANCE   INVESTMENTS. — In- 

21  vestments  in  housing  project  loans  having  the  benefit 

22  of  any  guaranty  under  section  221  of  the  Foreign  As- 

23  sistance  Act  of  1961  or  loans  having  the  benefit  of  any 

24  guarantee  under  section  224  of  such  Act,  or  any  com- 

25  mitment  or  agreement  with  respect  to  such  loans  made 
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1  pursuant  to  either  of  such  sections  and  in  the  share 

2  caiHtal  and  capital  reserve  of  the  Inter-American  Sav- 

3  ings  and  Loan  Bank.  This  authority  extends  to  the  ac- 

4  quisition,  holding  and  disposition  of  loans  having  the 

5  bene5t  of  any  guaranty  under  section  221  or  222  of 

6  such  Act  as  hereafter  amended  or  extended,  or  of  any 

7  commitment  or  agreement  for  any  such  guaranty.  In- 
6  vestments  under  this  subparagraph  shall  not  exceed,  in 
9  the  case  of  any  association,  1  per  centum  of  the  assets 

10  of  such  association."; 

11  (3)  By  striking  auhparagraph  (D);  and 

12  (4)  By  adding  thereto  the  following  new  subparagraph: 

13  (D)      SUALL      BUSINEBS      IKVESTBIBNT      COHFA- 

14  NIBS. — An  association  may  invest  in  stock,  obligations, 

15  or  other  securities  of  any  small  business  investment 

16  company  formed  pursuant  to  section  301(d)  of  the 

17  Small  Business  Investment  Act  of  1958,  for  the  pur- 

18  pose  of  aiding  members  of  the  Federal  Home  Loan 

19  Bank  System,  but  no  association  may  make  any  invest- 

20  ment  under  this  subparagraph  if  its  aggregate  out- 

21  standing  investment  under  this  subparagraph  would 

22  exceed  1  per  centum  of  the  assets  of  such  associ- 

23  ation.". 
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1  Sec.  211.  Section  5(c)  of  the  Home  Owners'  Loan  Act 

2  of  1933  (12  U.S.C.  1464(c»  is  amended  by  adding  a  new 

3  paragraph  (8),  to  read  as  follows: 

4  "(8)  An  association  may  engage  in  any  activity  or  ven- 

5  ture  the  Board  determines  to  be  incidental  to  the  exercise  of 

6  the  authority  conferred  by  this  subsection,  or  by  subsection 

7  (b).". 

8  Sec.  212.  Section  5A(b)(l)(B)  of  the  Federal  Home 

9  Loan  Bank  Act  (12  U.S.C.  1425a(bHlHB))  is  amended  by 

10  striking  the  words  "and  commercial  banks",  and  substituting 

11  therefor  the  following:  ",  institutions  that  are,  or  are  eligible 

12  to  become,  members  thereof,  and  commercial  banks;". 

13  Sec.  213.  Section  2(c)  of  the  Bank  Holding  Company 

14  Act  (12  U.S.C.  1841(c))  is  amended  by  adding  after  the  word 

15  "Islands"  the  following:  ",  except  an  institution  the  accounts 

16  of  which  are  insured  by  the  Federal  Savings  and  Loan  Insur- 

17  ance  Corporation,". 

18  Sec.  214.  Section  5  of  the  Home  Owners'  Loan  Act  of 

19  1933  (12  U.S.C.  1464)  is  amended  by  addmg  a  new  subsec- 

20  tion  (p),  to  read  as  follows: 

21  "(p)  No  association  may  establish,  retain  or  operate  a 

22  branch  outside  the  State  in  which  the  association  has  its 

23  home  ofGce,  unless  the  association  qualifies  as  a  domestic 

24  building  and  loan  association  under  section  7701(aK19)  of  the 

25  Internal  Revenue  Code  or  meets  the  asset  composition  test 
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1  imposed  by  paragraph  (C)  of  that  section  on  institutioiu  seek- 

2  ing  BO  to  qualify.  No  out-of-State  branch  so  established  shall 

3  be  retained  or  operated  unless  the  total  assets  of  the  associ- 

4  ation  attributable  to  all  branches  of  the  association  in  that 

5  State  would  qualify  the  branches  as  a  whole,  were  Uiey  oth- 

6  erwise  eligible,  for  treatment  as  a  domestic  building  and  loan 

7  association  linder  sud  section  7701(aX19).  The  limitations  of 

8  this  subsection  shall  not  apply  if  (1)  the  branch  results  firom  a 

9  transaction  authorized  under  section  408(m)  of  the  National 

10  Housing  Act;  (2)  the  branch  was  authorized  for  the  associ- 

11  ation  prior  to  the  enactment  of  the  Thrift  Institutions  Re- 

12  structuring  Act  of  1981;  (3)  the  law  of  the  State  in  which  the 

13  branch  is  or  is  to  be  located  would  permit  estabUshment  of 

14  the  branch  were  the  association  an  institution  of  the  savings 

15  and  loan  or  savings  bank  type  chartered  by  the  State  in 

16  which  its  home  office  is  located;  or  (4)  the  branch  was  operat- 

17  ed  lawfully  as  a  branch  under  State  law  prior  to  the  associ- 

18  aUon'g  conversion  to  a  Federal  charter.  The  Board,  for  good 

19  cause  shown,  may  allow  associations  up  to  two  years  to 

20  comply  with  the  requirements  of  this  subsection.". 

21  Sec.  215.  Section  408  of  the  National  Housing  Act  (12 

22  U.S.C.  1730a)  is  amended  by  adding  new  subsection  (n),  to 

23  read  as  follows: 

24  "(n)  No  savings  and  loan  holding  company,  nor  any  sub- 

25  sidiary  thereof  which  is  not  an  insured  institution,  whose  sub- 
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1  sidaiy  insured  institution  ftuls  to  qualify  as  a  domestic  build- 

2  ing  ajid  loan  association  under  section  7701(a>(19)  of  the  In- 
B  temal  Revenue  Code,  shall  commence,  or  continue  for  more 

4  than  three  years  after  such  failure,  any  business  activity 

5  other  than  those  specified  for  multiple  savings  and  loan  hold- 

6  ing  companies  and  their  subsidiaries  under  subsection  (cH2) 

7  hereof.", 

8  TITLE  m— PREEMPTION  OF  DUE-ON-SALE 

9  PROHIBITIONS 

10  Sec.  301.  Section  501   of  Public  Law  96-221  (12 

11  U.S.C.  1735f-7  not«)  is  amended  by  redesignating  subsec- 

12  tions  (D  and  (g)  as  subsections  (g)  and  (h)  respectively,  and 

13  adding  a  new  subsection  (f),  to  read  as  follows: 

14  "(f)  The  provisions  of  the  constitution  or  the  laws  of  any 

15  State  limiting  the  ability  of  any  lender  to  enter  into  contracts, 

16  or  to  enforce  contracts,  whenever  executed,  providing  that 

17  the  lender  may,  at  its  option,  declare  due  and  payable  sums 

18  secured  by  the  lender's  security  instrument  if  all  or  any  part 

19  of  the  property,  or  an  interest  therein,  securing  the  loan  is 

20  sold  or  transferred  by  the  borrower  without  the  lender's  prior 

21  written  consent  shall  not  apply  to  contracts  involving  loans 

22  secured  by  a  lien  or  residential  real  property,  by  a  lien  on 

23  stock  allocated  to  a  dwelling  unit  in  a  residential  cooperative 

24  housing  project,  or  by  a  lien  on  a  residential  manufactured 

25  home,  where  such  loans  are  originated  or  held  by  institutions 
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1  chartered  by  the  Federal  Home  Loan  Bank  Board,  the 

2  Comptroller  of  the  Currency  or  the  National  Credit  Union 

3  Administration  Board.  Except  as  limited  by  the  Federal 

4  Home  Loan  Bank  Board  pursuant  to  subsection  (g)  herein, 

5  exercise  by  the  institution  (or  its  transferees)  of  such  option 

6  (hereafter  called  a  due-on-sale  clause)  shall  be  exclusively 

7  governed  by  the  terms  of  the  loan  contract,  and  all  rights  and 

8  remedies  of  the  institution  (or  its  transferees)  and  borrower 

9  shall  be  fixed  and  governed  by  the  contract.  In  the  exercise 

10  of  its  authority  under  subsection  (g),  the  Board  may  require 

11  institutions  to  observe  appropriate  consumer  safeguards.". 
.12  Sec  302.  Subsection  (g)  ot  Section  501  of  PubUc  Law 

13  96-221  (12  U.S.C.  1735f-7  note)  is  amended  to  read  as  fol- 

14  lows: 

15  "(g)(1)  The  Federal  Home  Loan  Bank  Board  is  author- 

16  ized  to — 

17  "(A)  issue  rules,  regulations,  interpretations,  or 

18  approvals  governing  the  implementation  of  this  section; 

19  and 

20  "(B)  delegate  authority  to  duly  authorized  offi- 

21  cials,  employees  or  a^nts  of  the  Board,  of  the  Comp- 

22  troUer  of  the  Currency,  or  of  the  National  Credit 

23  Union  Administration  Board  to  issue  interpretations  or 

24  approvals  governing  the  implementation  of  this  section. 
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1  "(2)  No  provision  of  the  constitution  or  laws  of  any 

2  State  imposing  any  liability,  penalty,  or  forfeiture  shall  apply 

3  to  any  act  done  or  omitted  in  good  faith  in  conformity  with 

4  any  rule,  regulation,  interpretation,  or  approval  under  this 

5  section  by  the  Federal  Home  Loan  Bank  Board  or  in  con- 

6  formity  with  any  interpretation  or  approval  by  an  offlcial, 

7  employee  or  agent  of  the  Board,  or  of  the  Comptroller  of  the 

8  Currency,  or  of  the  National  Credit  Union  Administration 

9  Board  duly  authorized  by  the  Board  to  issue  interpretations 

10  or  approvals  under  this  section  under  such  procedures  as  the 

11  Board  may  prescribe  therefor,  notwithstanding  that,  after 

12  such  act  or  omission  has  occurred,  such  rule,  regulation,  or 

13  approval  is  amended,  rescinded,  or  determined  by  judicial  or 

14  other  authority  to  be  invalid  for  any  reason.". 

15  Sec.  303.  Subsection  (h)  of  Section  501  of  Public  Law 

16  96-221  (12  U.S.C.  1735f-7  note)  is  amended  by  striking  the 

17  period  and  adding  the  words  ",  except  for  subsection  (f).". 

18  TITLE  IV— EXTRAORDINAIIY  AUTHORITY 

19  Sec.  401.  (a)  Section  408  of  the  National  Housmg  Act 

20  (12  U.S.C.  1730a))  is  amended  by  adding  a  new  subsection 

21  (m),  as  follows: 

22  "(m)  Notwithstanding  any  other  provision  of  State  or 

23  Federal  law,  except  as  provided  in  subsections  (e)(2)  and  (1) 

24  hereof,  and  in  the  third  sentence  of  this  subparagraph,  the 

25  Corporation,  upon  its  determination  that  severe  financial  con- 
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1  ditions  exist  which  threaten  the  stability  of  a  significant 

2  number  of  insured  institutions,  or  of  insured  institutions  pos- 

3  seasing  significant  financial  resources,  may  authorize,  in  its 

4  discretion  and  where  it  determines  such  authorization  would 

5  lessen  the  risk  to  the  Corporation,  an  uisured  institution  that 

6  is  eligible  for  assistance  pursuant  to  section  406(f)  of  this  Act 

7  to  merge  or  consolidate  with,  or  to  transfer  its  assets  and 

8  liabUities  to,  any  other  insured  institution  or  any  insured  bank 

9  (as  that  term  insured  bank  is  defined  in  section  3(h)  of  the 

10  Federal  Deposit  Insurance  Act  (12  U.S.C.  1813(h)),  may  au- 

1 1  thorize  any  other  insured  institution  te  acquire  control  of  said 

12  insured  institution,  or  may  authorize  any  company  to  acquire 

13  control  of  said  insured  institution  or  to  acquire  the  assets  or 

14  assume  the  liabilities  thereof.  Mergers,  consolidations,  trana- 

15  fers,  and  acquisitions  under  this  subsection  shall  be  on  such 

16  terms  as  the  Corporation  shall  provide.  Where  otherwise  re- 

17  quired  by  law,  transactions  under  this  subsection  must  be  ap- 

18  proved  by  the  primary  Federal  supervisor  of  the  party  there- 

19  te  that  is  not  an  insured  institution.  In  considering  authoriza- 

20  tion  under  this  subsection,  the  need  to  minimize  financial  as- 

21  sbtance  required  of  the  Corporation  shall  be  the  paramount 

22  consideration,  but  the  Corporation  shall  make  a  reasonable 

23  effort  to  authorize  transactions  under  this  subsection  in  the 

24  following  sequence:  First,  between  institutions  of  the  same 

25  type  within  the  same  State;  second,  between  institutions  of 
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1  the  same  type  in  different  States;  third  between  institutions 

2  -of  different  types  in  the  same  State;  and  fourth,  between  in- 
8  stitutions  of  different  types  in  different  States.  As  used  herein 

4  the  tenn  type  shaU  refer  to  the  purpose  of  the  organizations 

5  and  the  general  nature  of  their  powers  rather  than  to  the 

6  identity  of  the  charterers  or  their  form  of  corporate  organiza- 

7  lion.". 

8  (b)  Section  4(c)(8)  of  the  Bank  Holding  Company  Act 

9  (12  U.S.C.  1843(c)(8))  is  amended  by  adding  at  the  end 

10  thereof  the  following:  "Notwithstanding  any  other  provision 

11  of  this  Act,  if  the  Board  Gnds  that  an  emergency  exists  which 

12  requires  it  to  act  immediately  on  any  application  under  this 

13  subsection  involving  a  thrift  institution,  and  the  primary  Fed- 

14  eral  regulator  of  such  institution  concurs  in  stud  finding,  the 

15  Board  may  dispense  with  the  notice  and  heEiring  requirement 

16  of  this  subsection  and  the  Board  may  approve  or  deny  any 

17  such  application  without  notice  or  hearing.". 

18  Sbc.  402.  Section  408(e)(2)  of  the  National  Housing 

19  Act  (12  U.S.C.  1730a(eH2))  is  amended  as  follows: 

20  (a)  By  adding  m  the  first  sentence  immediately  after  the 

21  term  "subsection"  the  following:  ",  or  any  transaction  under 

22  subsection  (m)  hereof,". 

23  (b)  By  adding  in  the  third  sentence  thereof  immediately 

24  after  the  word  "acquisition,"  the  following;  "except  a  trans- 

25  action  under  subsection  (m)  hereof,". 
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1  Sec.  403.  (a)  Section  5  of  the  Home  Owners'  Loan  Act 

2  of  1933  (12  U.S.C.  1464)  is  amended  by  adding  at  the  end 

3  thereof  the  following: 

4  "(o)  Notwithstanding  any  other  provision  of  this  sectbn 

5  or  State  law,  and  consistent  with  the  purposes  of  this  Act, 

6  the  Board  may  authorize  (or  in  the  case  of  a  Federal  associ- 

7  ation,  require)  the  conversion  of  a  mutual  savings  and  loan 

8  association  or  mutual  savings  bank  into  a  Federal  stock  sav- 

9  ings  and  loan  association  or  Federal  stock  savings  bank,  or 

10  charter  a  Federal  stock  savings  and  loon  association  or  Fed- 

11  eral  stock  savings  bank  to  acquire  the  assets  of,  or  merge 

12  with  such  a  mutual  institution  under  the  rules  and  regulations 

13  of  the  Board.  The  Board  may  condition  its  approval  of  the 

14  conversion  or  acquisition  of  a  mutual  savings  bank  under  this 

15  subsection  that  was  previously  insured  by  the  Federal  Depos- 

16  it  Insurance  Corporation  upon  the  receipt  from  the  Federal 

17  Deposit  Insurance  Corporation  of  reasonable  indemnification 

18  of  the  Federal  Savings  and  Loan  Insurance  Corporation  for 

19  losses  that  may  be  incurred  by  the  latter  as  a  consequence  of 

20  its  insuring  the  accounts  of  such  institution,  as  agreed  to  by 

21  the  Corporations,  and  the  Federal  Deposit  Insurance  Gorpo- 

22  ration  is  authorized  to  pay  such  indemnification,  without 

23  regard  to  any  other  provision  of  law.  Authorizations  under 

24  this  subsection  may  be  made  only  to  assist  an  institution  in 

25  receivership,  or  if  the  primary  Federal  supervisor  has  deter- 
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1  mined  that  severe  financial  conditions  exist  which  threaten 

2  the  stability  of  any  institution,  or  when  either  the  Corpora- 
8  tions  had  contracted  to  provide  assistance  to  such  institution 

4  under  section  406  of  the  National  Housing  Act  or  section  13 

5  of  the  Federal  Deposit  Insurance  Act.". 

6  (b)  Section  2(i)  of  the  Bank  Holding  Company  Act  (12 

7  U.S.C.    1841(i))    is    amended    by    adding    after    the    word 

8  "shares"  the  following:  "or,  (4)  a  Federal  stock  savings  bank 

9  or  savings  and  loan  association  organized  under  section  5(o) 

10  of  the   Home   Owners'   Loan   Act  of    1933   (12   U.S.C. 

11  1464(0)).". 

12  Sec.  404.  Section  406(f)(2)  of  the  National  Housing  Act 

13  (12  U.S.C.  1729(f)(2))  is  amended  by  adding  the  following 

14  sentence  to  read  as  foDows: 

15  "(2)  The  Corporation  may  provide  any  party  acquiring 

16  control  of,  merging  with,  consolidating  with  or  acquiring  the 

17  assets  of  an  insured  institution  under  section  408(m)  of  this 

18  Act  with  such  financial  assistance  as  it  could  provide  an  in- 

19  sured  institution  under  this  subsection.". 

20  Sec.  405.  (a)  Section  406(a)  of  the  National  Housing 

21  Act  (12  U.S.C.  1729(a))  is  amended  by  striking  the  phrase 

22  "savings  and  loan". 

23  (b)  Section  406(b)  of  the  National  Housing  Act  (12 

24  U.S.C.  1729(b))  is  amended  to  read  as  follows: 
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1  "(b)  In  the  event  that  a  Federal  association  is  in  default, 

2  the  Corporation  shall  be  appointed  as  conservator  or  receiver 

3  and  as  such  (1)  is  authorized  (i)  to  take  over  the  assets  of  and 

4  operate  such  association,  (ii)  to  take  such  action  as  may  be 

5  necessary  to  put  it  in  a  sound  and  solvent  condition,  (iii)  to 

6  merge  it  with  another  insured  institution,  (iv)  to  organize  a 

7  new  Federal  association  to  take  over  its  assets,  (v)  to  proceed 

8  to  liqidate  its  assets  in  an  orderly  manner,  or  (vi)  to  make 

9  such  other  disposition  of  the  matter  as  it  deems  to  be  in  the 

10  best  interest  of  the  association,  its  savers,  and  the  Corpora- 

1 1  tion,  and  (2)  shall  pay  all  valid  credit  obligations  of  the  asso- 

12  ciation.  The  Corporation  shall  pay  insurance  as  provided  in 

13  section  405.  The  surrender  and  transfer  to  the  Corporation  of 

14  an  insured  account  in  any  such  association  which  is  in  default 

15  shall  subrogate  the  Corporation  with  respect  to  such  insured 

16  account,  but  shall  not  affect  any  right  which  the  insured 

17  member  may  have  in  the  uninsured  portion  of  his  account  or 

18  any  right  which  he  may  have  to  participate  in  the  distribution 

19  of  the  net  proceeds  remaining  from  the  disposition  of  the 

20  assets  of  such  association.". 

21  (c)  Section  406(c)  of  the  National  Housmg  Act  (12 

22  U.S.C.  1729(c))  is  amended  by  striking  the  phrase  "savings 

23  and  loan"  wherever  it  appears. 

24  (d)  Section  406(c)(1)  of  the  National  Housing  Act  (12 

25  U.S.C.  1729(c)(1))  is  amended  by  adding  the  letter  "(A)"  im- 
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1  medifttel;  after  the  phrase  "(cKI)"i  and  by  adding  a  new  sub- 

2  para^aph  (B),  to  read  as  follows: 

3  "(B)  Notwithstanding  any  provision  of  State  law,  or  of 

4  this  section,  in  the  event  the  Federal  Home  Loan  Bank 

5  Board  determines  that  any  of  the  grounds  specified  in  section 

6  5(dK6)(A)  (i),  (ii),  or  (iii)  of  the  Home  Owners'  Loan  Act  of 

7  1933  exist  with  respect  to  an  insured  institution,  other  Uian  a 
6  Federal  association,  the  Board  shall  have  exclusive  power 
9  and  jurisdiction  to  appoint  the  Corporation  as  sole  conserva- 

10  tor  or  receiver  of  such  institution.  In  such  cases  the  Corpora- 

11  tion  shall  have  the  same  powers  and  duties  with  respect  to 

12  insured  institutions  as  are  conferred  upon  it  under  subsection 

13  (b)  of  this  section  with  respect  to  Federal  associations.". 

14  (e)  Section  406(cK2)  of  the  National  Housing  Act  (12 

15  U.S.O.  1729(c)(2))  b  amended  by  adding  the  words  "conser- 

16  vator  or"  immediately  after  the  word  "sole"  in  the  Grst  sen- 

17  tence. 

18  (f)  Section  406(cH3)  of  Uic  National  Housing  Act  (12 

19  U.S.C.  1729(c)(3))  is  amended  as  follows: 

20  (1)  By  adding  the  phrase  "conservator  or"  immediately 

21  prior  to  the  word  "receiver"  wherever  it  appears  therein; 

22  (2)  By  striMng  the  phrase  "paragraph  (2)"  and  substi- 

23  tuting  therefor  the  phrase  "paragraphs  (1)  or  (2)";  and 

24  (3)  By  striking  the  second  sentence  thereof. 
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1  (g)  Section  406(d)  of  the  National  Housing  Act  (12 

2  U.S.C.  1729(d))  is  amended  to  read  as  follows: 

3  "(d)  In  connection  with  &e  liquidation  of  insured  institu- 

4  tions,  the  Corporation  shall  have  power  to  carry  on  the  busi- 

5  ness  of  and  to  collect  all  obligations  to  the  insured  institu- 

6  tions,  to  settle,  compromise,  or  release  claims  in  favor  of  or 

7  against  the  insured  institutions,  and  to  do  all  other  things 

8  that  may  be  necessary  in  connection  therewith,  subject  only 

9  to  the  regulation  of  the  Federal  Home  Loan  Bank  Board,  or, 

10  in  cases  where  the  Corporation  has  been  appointed  conserva- 

11  tor,  receiver,  or  legal  custodian  solely  by  a  public  authority 

12  having  jurisdiction  over  the  matter  otlier  than  said  Board, 

13  subject  only  to  the  regulation  of  such  public  authority.". 

14  Sec.  406.  Section  16  of  the  Federal  Home  Loan  Bank 

15  Act  (12  U.S.C.  1436)  is  amended  by  uiserUng  "(a)"  after 

16  "Sec.  16."  and  adding  at  the  end  thereof  the  following: 

17  "(b)  Notwithstanding  subsection  (a)  or  any  other  provi- 

18  sion  of  this  Act,  if  the  Board  determines  that  severe  flnancial 

19  conditions  exist  threatening  the  stability  of  member  institu- 

20  tions,  it  may  suspend  temporarily  the  requirements  under 

21  subsection  (a)  that  a  portion  of  net  earnings  be  set  aside  semi- 

22  annually  by  each  Federal  Home  Loan  Bank  to  a  reserve  ac- 

23  count  and  permit  each  Federal  Home  Loan  Bank  to  declare 

24  and  pay  dividends  out  of  undivided  profits.  Thereafter,  divi- 

25  dends  shall  be  paid  in  accordance  with  subsection  (a).". 
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1  Sec.  407.  (a)  Section  402(il)  of  the  National  Housing 

2  Act  (12  U.S.C.  1725(d))  is  amended  by  striking  the  period  at 

3  the  end  of  the  first  sentence  and  adding  the  following:  ", 

4  except  that  interest  on  loans  from  the  Federal  Home  Loan 

5  Banks  shall  be  not  less  than  their  ciment  marginal  cost  of 

6  fmids,  taking  into  account  the  maturities  involved,  and  loans 

7  from  the  Federal  Home  Loan  Banks  shall  be  adequately  se- 

8  cured,  as  determined  by  the  Federal  Home  Loan  Bank 

9  Board.". 

10  (b)  Section  402(i)  of  the  National  Housing  Act  (12 

11  U.S.C.  1725(i))  is  amended  as  follows: 

12  (1)  Li  the  first  sentence,  immediately  after  the 

13  word  "source",  by  adding  the  following:  ",  except  the 

14  Federal  Home  Loan  Banks";  and 

15  (2)  In  the  first  sentence,  immediately  after  the 

16  first  time  the  word  "loan"  appears  subsequent  to  the 

17  first  colon,  by  adding  the  words  "from  the  Treasury". 

18  (c)  Section  11  of  the  Federal  Home  Loan  Bank  Act  (12 
18  U.S.C.  1431)  is  amended  by  adding  a  new  subsection  (k),  as 

20  follows: 

21  "(k)  'Hie  Federal  Home  Loan  Banks  are  authorized  to 

22  make  loans  to  the  Federal  Savings  and  Loan  Insurance  Cor- 

23  poration,  as  directed  by  the  Board,  but  subject  to  section 

24  402(d)  of  the  National  Housing  Act.". 
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1  Sec.  408.  Section  404  of  the  Natioiml  Housing  Act  (12 

2  U.S^.C.  1727)  is  amended  by  redesignating  subsection  (h)  aa 

3  subsection  (i)  and  adding  a  new  subsection  (h),  as  follows: 

4  "(fa)  Notwithstanding  any  other  provision  of  this  section, 

5  the  Corporation,  upon  its  detennination  that  extraordinary 

6  financial  condiUons  exist  increasing  the  risk  to  the  Corpora- 

7  tion,  may  terminate  distribution  of  shares  of  the  secondary 

8  reserve  and  udlize  said  reserve  on  the  same  basis  as  the  pri- 

9  mary  reserve.  If  otherwise  authorized,  the  Corporation  may 

10  resume  such  distribution  upon  its  detennination  that  said  con- 

11  ditions  no  longer  exist.". 

12  TITLE  V— MISCELLAlflEOUS 

13  Sec.  501.  Section  17(a)  of  the  Federal  Home  Loan 

14  Bank  Act  (12  U.S.C.  1437(a))  is  amended  by  adding  a  new 

15  sentence  immediately  oiter  the  first  sentence,  to  read  as  fol- 

16  lows:   "Notwithstanding  any  other  provision  of  law,  the 

17  Board  may  from  time  to  time  make  such  provision  as  it 

18  deems  appropriate  authorizing  the  performance  by  any  offi- 

19  cer,  employee,  agent  or  administrative  unit  thereof  of  any 

20  function  of  the  Board  (including  any  function  of  the  Federal 

21  Savings  and  Loan  Insurance   Corporation),    except  with 

22  regard  to  promulgation  of  rules  and  regulations  in  accordance 

23  with  the  Administrative  Procedures  Act,  and  adjudications 

24  subject  to  such  Act.". 
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1  Sec.  502.  Section  5(dM8)(A)  ot  the  Home  Owners'  Loan 

2  Act  of  1933  (12  U.S.C.  1464(d)(8XA))  is  amended  by  adding 

3  in  the  last  sentence  thereof,  immediately  after  the  word 

4  "party",  the  following:  ",  which  prevails,", 

5  Sec.  503.  (a)  Section  305(aKl)  and  (b)  of  the  Federal 

6  Home  Loan  Mortgage  Corporation  Act  (12  U.S.C.  1454(^ 

7  (1)  and  (b))  are  amended  by  inserting  "the  Federal  Deposit 

8  Insurance  Corporation,  the  Ifational  Credit  Union  Adminis- 

9  tration,"  after  "Federal  Savings  and  Loan  Lisurance  Corpo- 

10  ration,"  each  place  it  appears. 

11  (b)  Section  305(aK2)  of  the  Federal  Home  Loan  Mort- 

12  gage  Corporation  Act  (12  U.S.C.  1454(aH2))  is  amended  by 

13  amending  the  third  sentence  to  read  as  follows:  "The  Corpo- 

14  ration  may  purchase  a  conventional  mortgage  which  was 

15  originated  more  than  one  year  prior  to  the  purchase  date  only 

16  if  the  seller  is  the  Federal  Deposit  Lisurance  Corporation, 

17  the  Federal  Savings  and  Loan  Insurance  Corporation,  the 

18  National  Credit  Union  Administration,  or  any  other  sellers 

19  currently  engaged  in  mortgage  lending  or  investing  activi- 

20  ties." 

2 1  (c)  Section  303(fa)  of  the  Federal  Home  Loan  Mortgage 

22  CorporaUon  Act  (12  U.S.C.  1451(h))  is  amended  by  striking 

23  out  the  word  "&st". 

24  Sec.  504.  Section  10  of  the  Federal  Home  Loan  Bank 

25  Act  (12  U.S.C.  1430)  is  amended  aa  follows: 
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1  (a)  By  deleting  the  first  two  sentences  of  subsection  (b); 

2  (b)   By   ajnending  subsection   (a)  to   read   as   follows: 

3  "Each  Federal  Home  Loan  Bank  is  authorized  to  make  se- 

4  cured  advances  to  its  members  upon  such  security  as  the 

5  Board  may  prescribe.";  and 

6  (c)  By  deleting  the  word  "twelve"  wherever  it  appears 

7  in  subsection  (c)  and  substituting  therefor  the  word  "twenty". 

8  Sec.  505.  Section  405(a)  of  the  National  Housing  Act 

9  (13  U.S.C.  1728(a))  is  amended  by  adding  after  the  first  sen- 

10  tence  the  following:  "Whenever  the  liabilities  of  an  insured 

11  institution  for  accounts  shall  have  been  assumed  by  another 

12  insured  institution  or  institutions,  whetherby  way  of  merger, 

13  consolidation,  or  other  statutory  assumption,  or  pursuant  to 

14  contract,  all  accounts  so  assumed  shall  have  separate  insur- 

15  ance  which  shall  terminate  at  the  end  of  six  months  from  the 

16  date  such  assumption  takes  effect  or,  in  the  case  of  any  certif- 

17  icate  account,  the  earliest  maturity  date  after  the  six-month 

18  period.". 

19  Sec.  506.  Section  6(c)(2)  of  the  Federal  Home  Loan 

20  Bank  Act  (12  U.S.C.  1426(c)(2))  is  amended  to  read  as  fol- 

21  lows: 

22  "(2)  Notwithstanding  any  other  provision  of  this  subsec- 

23  tion,  no  action  shall  be  taken  by  any  bank  with  respect  to  any 

24  member  pursuant  to  any  of  the  foregouig  provisions  of  this 

25  subsection  if  the  effect  of  such  action  would  be  to  cause  the 
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1  aggregate  outetanding  advances,  within  the  meaning  of  the 

2  last  sentence  to  subsection  (c)  of  section  1430  of  thia  Act  or 

3  within  the  meaning  of  regulations  of  said  Board  defining  said 

4  tenn  for  the  purposes  of  this  sentence,  made  by  such  bank  to 

5  such  member  to  exceed  twenty  dmes  the  amounts  paid  in  by 

6  such  member  for  outstanding  capital  stock  held  by  such 

7  member." 

8  Sec.  507.  Section  8a  of  the  Federal  Home  Loan  Bank 

9  Act  (12  TT.S.C.  1428a)  is  amended  by  striking  the  fifth  aen- 

10  tence  thereof  and  adding  in  lieu  thereof  the  fallowing:  "Sub- 

11  ject  to  the  provisions  of  section  7  of  the  Federal  Advisory 

12  Committee  Act,  all  members  and  alternates  of  the  Council 

13  may  be  compensated  and  shall  be  entitled  to  reimbursement 

14  from  the  Board  for  traveling  expenses  incurred  in  attendance 

15  at  meetings  of  such  Council.". 

16  Sec.  508.  (a)  Section  6(i)  of  the  Federal  Home  Loan 

17  Bank  Act  <12  U.S.C.  1426(i))  is  amended  by  striking  the 

18  period  at  the  end  of  the  second  sentence  and  adding  the  fol- 

19  lowing:  ":  Provided,  however.  That  in  ihe  case  of  a  voluntary 

20  withdrawal,  such  liquidation  shall  be  deemed  a  prepayment  of 

21  any  such  indebtedness,  and  shall  be  subject  to  any  penalties 

22  applicable  to  such  prepayment.". 

23  (b)  Section  6  of  the  Federal  Home  Loan  Act  (12  U.S.C. 

24  1426)  is  amended  by  adding  a  new  subsection  (m),  to  read  as 

25  follows: 
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1  "(m)  Notwithstanding  any  other  provision  of  this  Act  (1) 

2  no  Federal  Home  Loan  Bank  member  institution  that  with- 

3  draws  from  membership  may  acquire  membersh^  in  any 

4  Federal  Home  Loan  Bank  thereafter,  except  where  a  transfer 

5  of  membership  between  Banks  is  involved,  or  in  consequence 

6  of  obtaining  insurance  of  accounts  from  the  Federal  Savings 

7  and  Loan  Lisurance  Corporation,  and  (2)  no  institution  eligi- 

8  ble  for  such  Feder^  Home  Loan  Bank  membership  may 

9  obtun  such  membership  in  consequence  of  an  appUcation  for 

10  such  membership  filed  ^ter  December  31,   1987,  or  five 

11  years  after  the  date  of  the  granting  of  the  institution's  origi- 

12  nal  charter,  whichever  is  later,  except  in  consequence  of  ob- 

13  taining  insurance  of  accounts  from  the  Federal  Savings  and 

14  Loan  Insurance  Corporation.  The  Board  may  provide  a  rea- 

15  sonable  extension  of  time,  not  to  exceed  two  years,  beyond 

16  the  deadlines  imposed  by  this  subsection,  to  allow  a  rejected 

17  applicant  which  filed  in  good  faith  and  pursued  its  applica- 

18  ticms  with  diligence,  to  file  a  second  application.". 

O 
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To  enlunce  the  competitiveoeu  of  depositor]'  institutions,  to  eipuid  the  range  of 
Mrvices  provided  by  such  inttitutioDS,  to  protect  deposilon  uid  creditors  of 
~         ~  I,  and  for  ottter  purpoiBB. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

OCTOBBB  7,  1981 

Hr.  Gabn  introduced  the  following  bill;  which  was  read  twice  ud  referred  t* 
ComniitteB  □□  BsJiking,  Housing,  and  Urban  Affairs 


A  BILL 

To  enhance  the  competitiveness  of  depoBitory  institutions,  to 
expand  the  range  of  services  provided  by  such  institutions, 
to  protect  depositors  and  creditors  of  such  institutions,  and 
for  other  purposes. 

1  Be  it  enacted  by  the  Senate  arid  House  of  Representor 

2  titxa  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Financial  Institutions 

4  Bestnictuiing  and  Services  Act  of  1981". 


•«t  o-a — T 
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1  TITLE  I— DEPOSITORY  INSTITUTIONS 

2  INSURANCB  AND  SERVICES 

8  BHOBT  TITLE 

4  Sbc.  101.  This  title  may  be  cited  u  the  "Depository 

5  Institutions  Insurance  and  Services  Act  of  1981". 

6  Fast  A — Fobh  of  Chaxtbb;  Deiujid  Acoodnts 

7  CHABTBBINQ  AND  PUBPOSE 

8  Sec.  111.  Section  6(a)  of  the  Home  Owners'  Loan  Act 

9  of  1933  (12  U.S.C.  1464(a))  is  amended  to  read  as  follows: 

10  "Sec.  5.  (a)  In  order  to  provide  thrift  institutions  for  the 

11  deposit  or  investment  of  funds  and  for  the  extension  of  credit 

12  for  homes  and  other  goods  and  services,  the  Board  is  author- 

13  ized,  under  such  rules  and  regulations  as  it  may  prescribe,  to 

14  provide  for  the  organization,  incorporation,  examination,  op- 

15  eration,  and  regulation  of  associations  to  be  known  as  Feder- 

16  al  savings  and  loan  associations,  or  Federal  savings  banks, 

17  and  to  issue  charters  therefor,  giving  primary  consideratioo 

18  to  the  best  practices  of  thrift  institutions  in  the  United 

19  States.". 

20  DEMAND  ACCOUNTS  AND  CAPITAL  STOCK 

21  Sec  112.  Paragraphs  (1)  and  (2)  of  section  5(b)  of  the 

22  Home  Owners'  Loan  Act  of  1933  (12  U.S.C.  1464(b))  are 

23  amended  to  read  as  follows: 

24  "(1)  An  association  may  raise  capital  in  the  form  of  such 

25  sa\'ings  deposits,  shares,  or  other  accounts,  for  fixed,  mini- 
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1  mnm,  or  indflfinite  periods  of  time  (all  of  which  are  referred 

2  to  in  this  section  aa  Bavings  accounts),  or  in  the  fonn  of  such 

5  demand  accounts,  aa  are  authorized  by  its  charter  or  by  regu- 
4  lations  of  the  Board,  and  may  issue  such  passbooks,  time 

6  certificates  of  deposit,  or  other  evidence  of  accounts  as  are  so 

6  authorized.  All  savii^  accounts  and  demand  accounts  shall 

7  have  the  same  priority  upon  liquidation.  Holders  of  accounts 

8  and  obligors  of  an  association  shall,  to  such  extent  as  may  be 

9  provided  by  its  charter  or  by  regulations  of  the  Board,  be 

10  members  of  the  association,  and  shall  have  such  voting  rights 

1 1  and  such  other  rights  as  are  thereby  provided.  Except  as  may 

12  be  otherwise  authorized  by  the  association's  charter  or  regu- 

13  lation  of  the  Board  in  the  case  of  savings  accounts  for  fixed 

14  or  mtnimum  terms  ot  not  less  than  fourteen  days,  the  pay- 

15  ment  of  any  savings  account  shall  be  subject  to  the  right  of 

16  the  association  to  require  such  advance  notice,  not  less  than 

17  fourt«en  days,  as  shall  be  provided  for  by  the  charter  of  the 

18  association  or  the  regulations  of  the  Board.  The  payment  of 

19  withdrawals  from  accounts  in  the  event  an  association  does 

20  not  pay  all  withdrawals  in  fiUl  (subject  to  the  right  of  the 

21  association,  where  applicable,  to  require  notice)  shall  be  sub- 

22  ject  to  such  rules  and  procedures  as  may  be  prescribed  by  the 

23  association's  charter  or  by  regulation  of  the  Board,  but  any 

24  assoeiation  which,  except  as  authorized  in  writing  by  the 

25  Board,  ffuls  to  make  full  payment  of  any  withdrawal  when 
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1  due  sh&Il  be  deemed  to  be  in  an  uiuafe  ca  muonnd  e 

'2  to  transact  business  within  the  meaning  (A  nibnctian  (d)  at 

3  Uiis  section.  Accounts  mAv  be  subject  to  check  or  to  widi- 

4  drawal  or  transfer  on  negotiable  or  trsnsfenble  or  other 

5  order  or  authorization  to  the  associatioD,  as  the  Board  may 

6  by  regulation  provide.  Notwithstanding  any  limitatirm  of  dm 

7  section,  associations  may  establish  remote  serriee  unhg  fn* 

8  the  purpose  of  crediting  savings  or  demand  accounts,  delating 

9  such  accounts,  crediting  payments  on  loans,  and  the  d 

10  tion  of  related  Hnancial  transactions,  as  provided  in  r 

11  tions  prescribed  by  the  Board. 

12  "(2)  To  such  extent  as  the  Board  may  authorize  by  reg- 
is ulation  or  advice  in  writing,  an  association  may  borrow,  may 

14  e^ve  security,  may  be  surety  as  defined  by  the  Board  and 

15  may  issue  such  notes,  bonds,  debentures,  or  other  obligatioos, 

16  or  other  securities,  including  capital  stock,  as  the  Board  may 

17  so  authorize.". 

18  CONVEBSIONB  TO  FEDBSAL  CHABTBSS 

19  Sec.  113.  Section  5{i)  of  the  Home  Owners'  Loan  Act 

20  of  1933  (12  U.S.C.  1464(i))  is  amended  to  read  as  fdlows: 

21  "(iHl)  Any  institution  which  is,  or  is  eUgible  to  become, 

22  a  member  of  a  Federal  home  loan  bank  may  convert  itself 

23  into  a  Federal  savings  and  loan  association  or  Federal  sav- 

24  ings  bank  imder  this  Act  (and  in  so  doing  may  change  direct- 
36  ly  from  the  mutual  form  to  the  stock  form,  or  from  the  Bto<^ 
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1  form  to  the  mutual  form),  but  such  conversion  shall  be  subject 

2  to  such  rules  and  regulatioiiB  as  the  Board  shall  prescribe, 

3  and  thereafter  the  converted  association  shall  be  entitled  to 

4  all  the  benefits  of  this  section  and  shall  be  subject  to  exami- 

5  nation  and  regulation  to  the  same  extent  as  other  assooi- 

6  ations  incorporated  pursuant  to  this  Act. 

7  "(2)  Subject  to  tbe  rules  and  regulations  of  the  Board, 

8  any  Federal  association  may  convert  itself  from  tbe  mutual 

9  form  to  the  stock  form  of  organization,  or  from  tbe  stock  form 

10  to  the  mutual  form,  and  any  Federal  association  may  change 

11  its  designation  from  a  Federal  savings  and  loan  association  to 

12  a  Federal  savings  bank,  or  the  reverse. 

13  "(3)  Any  Federal  association  may  convert  itself  into  a 

14  savings  and  loan  or  savings  bank  l^rpe  of  institution  organized 

15  pursuant  to  tbe  laws  of  tbe  State,  district,  commonwealth,  or 

16  territory  (hereinafter  referred  to  in  this  section  as  the  'State') 

17  in  which  tiie  principal  office  of  such  Federal  association  is 

18  located  if— 

19  "(A)  the  Stat«  permits  tbe  conversion  of  any  sav- 

20  ings  and  loan  or  savings  bank  type  of  institution  of 

21  Bui^  State  into  a  Federal  association; 

22  "(B)  such  conversion  of  a  Federal  assodation  into 

23  such  a  State  institution  is  determined  upon  tbe  vote  in 

24  favor  of  sucb  conversion  oast  in  person  or  by  proxy  at 

25  a  special  meeting  of  members  or  stockholders  called  to 
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1  consider  such  action,  specified  by  the  law  of  the  State 

2  in  which  the  tunne  office  of  the  Federal  association  is 

3  located,  as  required  by  such  law  for  a  State-chartered 

4  institution  to  convert  itself  into  &  Federal  associatitHi, 

5  but  in  no  event  upon  a  vote  of  leas  than  51  per  centum 

6  of  all  the  votes  cast  at  such  meeting,  and  upon  compB- 

7  anoe  with  other  requirements  reciprocally  equivalent  to 

8  the  requirements  of  such  State  law  for  the  conversicm 

9  of  a  State-chartered  institution  into  a  Federal  associ- 

10  ation; 

11  "(C)  notice  of  the  meeting  to  vote  on  oonversion 

12  shall  be  given  as  herein  provided  and  no  other  notice 

13  thereof  shall  be  necessary;  the  notice  shall  expressly 

14  state  Ui&t  such  meeting  is  called  to  vote  thereon,  as 

15  well  as  the  time  and  place  thereof,  and  such  notice 

16  shall  be  mailed,  postage  prepaid,  at  least  thirty  and  not 

17  more  than  sixty  daj^  prior  to  the  date  of  the  meeting, 

18  to  each  member  or  stockholder  of  record  of  the  Federal 

19  association  at  his  last  address  as  shown  on  the  books 

20  ot  the  Federal  association  and  to  the  Qeneral  Counsel 

21  of  the  Federal  Home  Loan  Bank  Board,  Washington, 

22  District  of  Columbia; 

23  "(D)  in  the  event  of  dissolution  of  a  mutual  asso- 

24  ciati<m  after  conversion,  the  members  or  shareholders 

25  (rf  the  association  will  share  on  a  mutual  basis  in  the 
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1  UBflts  of  the  asBOciation  in  ez&fit  proportion  to  their 

2  relative  share  or  account  credits; 

3  "(E)  in  the  event  of  dissolution  of  a  stock  associ- 

4  ation  after  conversion,  the  stockholders  will  share  on  a 

5  equitable  basis  in  the  assets  of  the  association;  and 

6  "(F)  such  conversion  shall  be  effective  upon  die 

7  date  that  all  the  provisions  of  this  Act  shall  have  been 

8  fully  complied  with  and  upon  the  issuance  of  a  new 

9  chart«r  by  the  State  wherein  the  association  is  located. 

10  The  act  of  conversion  constitutes  consent  by  the  institution  to 

11  be  bound  by  all  the  requirements  that  the  Federal  Savings 

12  and  Loan  Insurance  Corporation  may  legally  impose  under 

13  section  403  of  the  National  Housing  Act.  The  association 

14  shall  upon  conversion  and  thereafter  be  authorized  to  issue 

15  securities  in  any  form  currently  approved  at  the  time  of  issue 

16  by  the  Federal  Savings  and  Loan  Insurance  Corporation  for 

17  issuance  by  similar  insured  institutions  in  such  State.  If  tlie 

18  insurance  of  accounts  is  terminated  in  connection  with  such 

19  conversbn,  the  notice  and  other  action  shall  be  taken  as  pro- 

20  vided  by  law  and  regulations  for  the  termination  of  insurance 

21  of  accounts. 

22  "(4)  Any  aggrieved  person  may  obtain  review  of  a  final 

23  action  of  the  Board  or  the  Federal  Savings  and  Loan  Insur- 

24  ance  Corporation  which  approves,  with  or  without  conditions, 

25  or  disapproves  a  plan  of  conversion  from  the  mutual  to  the 
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1  stock  fonn,  only  by  complying  with  the  provisioiu  of  Bubaeo- 

2  tion  (k)  of  section  408  of  the  National  Housing  Act  within  the 

3  time  limit  and  in  the  manner  therein  prescribed,  which  pnm- 

4  sions  shall  apply  in  all  respects  as  if  such  &nal  action  were  an 

5  order  the  review  of  which  is  therein  provided  for,  except  that 

6  such  time  limit  shall  commence  upon  publication  of  notice  of 

7  such  final  action  in  the  Federal  Begister  or  upon  the  giving  of 

8  such  general  notice  of  final  action  as  is  required  by  or  ap- 

9  proved  under  regulations  of  the  Corporation,  whichever  is 

10  later. 

11  "(5)  To  the  extent  authorized  by  the  Board — 

12  "(A)  any  Federal  savings  bank  chartered  as  such 

15  prior  to  the  enactment  of  this  paragraph  may  continue 
14  to  make  any  investment  or  engage  in  any  activi^  not 

16  otherwise  authorized  under  this  section,  to  the  degree 

16  it  was  permitted  to  do  so  as  a  Federal  savings  bank 

17  prior  to  such  enactment;  and 

18  "(B)  any  Federal  savings  bank  formerly  organized 

19  as  a  mutual  savings  bank  under  State  law  may  oontin- 

20  ue  to  make  any  investment  or  engage  in  any  aotivi^ 

21  not  otherwise  authorized  under  this  section,  to  the 

22  degree  it  was  authorized  to  do  so  as  a  mutual  savings 

23  bank  under  State  law. 

24  The  authority  conferred  by  this  paragraph  may  be  utilized  by 

25  any  Federal  assodation  tiiat  acquires,  by  merger  or  consoli- 
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1  dation,  a  Federal  savings  bank  enjoying  grandfadiered  rights 

2  hereunder.". 

3  C0NVBB810N  FBOH  STATE  BlTTTUAl  TO  STATE  STOCK 

4  Sec.  114.  Section  402(})  of  the  Natiom^  Housing  Act 

5  (12  U.S.C.  1725(j))  18  amended— 

6  (1)  by  amending  paragraph  (1)  to  read  as  follows: 

7  "(1)  Except  as  provided  in  section  5  of  the  Home 
-  8  Owners'  Loan  Act  of  1933,  no  insured  instituUon  may  con- 

9  vert  from  the  mutual  to  the  stock  form  except  in  accordance 

10  with  the  rules  and  regulations  of  the  Corporation.";  and 

11  (2)  by  striking  out  paragraphs  (2),  (3),  (5),  and  (6) 

12  and  redesignating  paragraph  (4)  as  paragraph  <2). 

13  TECHNICAL  AMENDMENTS 

14  Sec.  115.  (a)  Section  2(d)  of  the  Home  Owners'  Loan 

15  Act  t^  1933  (12  U.S.C.  1462(d))  is  amended  by  striking  out 

16  "mutual"  wherever  it  appears. 

17  (b)  Section  403(a)  of  the  National  Housing  Act  (12 

18  U.S.C.  1726(a))  is  amended  by  striking  out  "mutual". 

19  (c)  Section  408(a)(lKA)  (^  the  National  Housing  Act  (12 

20  U.S.0. 1730a(aKlKA))  is  amended  to  read  as  foUows: 

21  "(A)  'insured  institution'  means  a  Federal  savings 

22  and  loan  association,   a  Federal  savings  bank,  or  a 

23  building  and  loan,  savings  and  loan,  or  homestead  as- 

24  BOciatioD,  or  a  cooperative  bank,  the  accounts  of  which 


dbyGoOt^Ic 


10 

1  are  insured  by  the  Federal  Savings  and  Loan  Insur- 

2  ance  Corporation;". 

3  Pabt  B — Invbbtmektb 

4  0vebdbaft8 

5  Sbc.  121.  Section  5(cHlKA)  of  Uie  Home  Owners'  Loan 

6  Act  of  1933  (12  U.S.O.  1464(cKl)(A))  is  amended  to  read  as 

7  follows: 

8  "(Ai  AOCODNT  LOANS. — Loans  on  the  security  of  ■ 

9  its  savings  accounts  and  loans  specifioaUy  related  to 

10  transaction  accounts.". 

11  REAL  BBTATB  LOANS 

12  Sbc.  122.  Section  5(c)(1)(B)  of  the  Home  Owners'  Loan 

13  Act  of  1933  (12  U.S.C.  1464(cKl)(B))  is  amended  to  read  as 

14  follows: 

15  "(B)  Bbal  pbopbstt  loans. — Loans  on  the  se- 

16  curity  of  hens  upon  residential  or  nonresidential  real 

17  property.". 

18  thib  deposits 

19  Sec.  123.  Section  5(cKl)(Cl)  erf  the  Home  Owners'  Loan 

20  Act  of  1933  (12  U.S.C.  1464(cKlKO))  is  amended  to  read  as 

21  follows: 

22  "(G)  Deposits. — Livestments  in  the  time  depos- 

23  its,  certificates,  or  accounts  of  any  bank  the  deposits  of 

24  which  are  insured  by  the  Federal  Deposit  Lisurance 

25  Corporation,  or  ia  the  savings  accounts,  certificates,  or 
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1  other  acoountg  of  any  institulion  the  accounts  of  which 

2  tre  inBuied  hy  the  Federal  Savings  and  Loan  Insur- 

3  ance  Corporation.". 

4  OOTEBNHENT  SECnBITIBS 

5  Sec.  124.  Section  5(c)(1)(H)  of  the  Home  Owners'  Loan 

6  Act  of  1933  (12  U.S.C.  1464(cKl)<H))  U  amended  to  read  as 

7  follows: 

8  "(H)  State  beoubitibb. — Invertmcnts  in  obli- 

9  gations  of,  or  issued  by,  any  Slate  or  political  subdivi- 

10  sion  thereof  tinoluding  any  agency,  corporation,  or  in- 

11  stnimentality  of  a  State  or  political  subdivision).". 

12  COMHBBCIAL  AND  OTHEB  LOANS 

13  Sec.  125.  Section  5(cKlXL)  of  the  Home  Owners'  Loan 

14  Act  (12  U.S.G.  1464(cKl)(L))  is  amended  to  read  as  follows: 

15  "(L)  GouubbciaIj  Aim  otheb  loans. — Secm«d 

16  or  unsecured  loans  for  commercial,  corporate,  business, 

17  or  agricultural  purposes.  No  association  may  make 

18  loans  to  one  borrower  under  the  authority  provided  by 

19  this  subparagraph  in  excess  of  the  amount  a  national 

20  bank  having  an  iden^al  total  capital  and  surplus  could 

21  lend  such  borrower.". 

22  HODBINO  Aim  LAND  DBVBLOPHBNT  LOANS 

23  Sec.  126.  Section  5<c)(lK0)  of  the  Home  Owners'  Loan 

24  Act  of  193S  (12  U.S.C.  1464(cXlK0))  is  amended  to  read  as 

25  follows: 


dbyGoOt^Ic 


100 
12 

1  "(0)  HOUSINO  AND  LAND  AND  IJBBAN  DBTELOP- 

2  HBNT    NBUSHD    OB    ODAAANTBBD    INVE8TMBNTS. — 

3  Loans  (i)  secured  by  mortgages  as  to  which  the  aasoci- 

4  ation  has  the  benefit  of  insurance  under  title  X  of  the 

5  National  Housiiig  Act  or  of  a  commitmeat  or  agree- 

6  ment  for  such  insurance,  or  (ii)  as  to  which  the  asBod- 

7  ation  has  the  benefit  of  any  guarantee  under  title  IV  of 

8  the  Housing  and  Urban  Devebpntent  Act  of  1968  or 

9  under  part  B  of  the  National  Urban  Policy  and  New 

10  Community  Development  Act  of  1970  or  under  section 

11  802  of  the  Housing  and  Community  Development  Act 

12  of  1974,  or  of  a  commitment  or  agreement  therefor.". 

18  OOBPOBATH  8BCUBITIB8 

14  Sbo.  127.  Section  5(cKl)(F)  of  the  Home  Owners'  Loan 

15  Act  of  1933  (12  U.S.C.  1464(cKl)(B)  is  amended  to  read  as 

16  follows: 

17  "(P)  CoBPOKATB   SBCDBiTiBS.— An  association 

18  may  invest  in,  sell  or  hold  conmiercial  paper  and  cor- 

19  porate  debt  securities,  as  defined  and  approved  by  the 

20  Board.  No  association  may  make  investments  under 

21  the  authority  provided  by  this  subparagraph  in  the 

22  paper  or  securities  of  one  obligor  or  maker  in  excess  of 

23  the  amount  a  national  bank  having  identical  total  capi- 

24  tal  and  surplus  could  so  invest  in  the  paper  or  securi- 

25  ties  of  one  obligor  or  maker.". 
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1  INTBSTHBNT  COUPANIBS 

2  8bo.  128.  Section  5(cKlKQ)  of  the  Home  Owners'  Loan 

3  Act  of  1933  (12  U.S.C.  1464(cKlKQ»  is  unended  to  read  u 

4  follows: 

5  "(Q)  iNVBBTifBNT  0OMPANIB8. — An  association 

6  may  invest  in,  redeem  or  hold  shares  or  certificates  in 

7  any  open-end  management  investment  company  which 

8  is  registered  with  the  Securities  and  Exchange  Com- 

9  mission  under  the  Investment  Company  Act  of  1940 

10  and  the  portfolio  tA  which  is  restricted  by  such  man- 

11  Bgement  company's  investment  policy,  changeable  only 

12  if  authorized  by  shareholder  vote,  primarily  to  such  in- 

13  vestments  (without  regard  to  any  percentage-of-asaets 

14  restriction  applicable  to  such  investment  under  this 

15  subsection)  as  an  association  by  hiw  or  regulation  may 

16  invest  in,  sell,  redeem,  hold,  or  otherwise  deal  with.". 

17  CONBUUBB  I.OAN8 

18  Sec.  129.  Section  5(c)(1)  of  the  Home  Owners'  Loan 

19  Act  of  1933  (12  V.S.C.  1464(cKl))  is  amended  by  adding  at 

20  the  end  thereof  the  following: 

21  "(B)  CONSDMEB  LOANS. — An  association  may 

22  make  secured  or  unsecured  loans  for  personal,  family, 

23  or  household  purposes,  and  loans  reasonably  incident  to 

24  the  provision  of  such  credit.". 
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1  ADDmoif AL  Mvanmrr  actbobitibs 

2  Sbc.  130.  Seetkn  5(c)  of  the  Home  Omen'  Lou  Act 

3  of  1933  (12  U.S.C.  1464(c))  is  amended— 

4  (1)  hy  ttrikiiig  oat  pangnph  (2); 

5  (2)  bjr  redesgiuttiiig  pangn^  (6)  u  pangrtirii 

6  (5); 

7  (3)  by  inaertm;  after  paragr^ih  (1)  a  new  para- 

8  gnfii  aa  tcihwr. 

9  "(2)  Investments  in  pebsonaltt. — An  assoo- 

10  ation  may  inrest  in  tangible  personal  jm^ierty,  inchid- 

11  ing,  withoot  limitataon,  vehicles,  mobfle  homes,  ma- 

12  cUnery,  equipment,  or  furniture,  and  may  bold  such 
18  proper^  for  rental  or  sale,  bat  socfa  investment  may 

14  not  exceed  10  per  centum  of  the  assets  (d  ibe  assod- 

15  ation."; 

16  (4)  in  paragn^h  (3)— 

17  (A)  by  sbiking  out  subparagraph  (D);  and 

18  (B)  by  amending  subparagraph  (A)  to  read  as 

19  follows: 

20  "(A)  Education  loans. — Loans  made  for 

21  ihe  payment  <A  educ&tional  expenses.";  and 

22  (5)  in  paragraph  (4>— 

23  (A)  by  amending  subparagraph  (B)  to  read  as 

24  follows: 


dbyGoOt^Ic 


1  "(B)     Sbbtioe      cobpobations. — Invest- 

2  ments  in  the  capita]  stock,  obligations,  or  other 

3  securities  of  any  corporation  organized  under  the 

4  l&WB  of  the  State  in  which  the  home  office  of  the 

5  association  is  located,  if  the  entire  capital  stock  of 

6  such  corporation  is  avaihibte  for  purchase  only  by 

7  savings  and  loan  associations  of  that  State  and  by 

8  Federal   associations    having   their   home    offices 

9  therein,  but  no  association  may  make  any  invest- 

10  ment  under  this  subparagraph  if  its  aggregate  out- 

11  standing    investment    under    this     subparagraph 

12  would  exceed  5  per  centum  of  the  assets  of  the 

13  association.  An  association  may  make  an  invest- 

14  ment   under    this    subparagraph   notwithstanding 

15  that  the  service  corporation  in  which  investment 

16  is  authorized  has  invested  in  any  other  corpora- 

17  tion  (i)  that  is  not  chartered  by  the  State  in  which 

18  the  home  office  of  the  association  is  located,  or  (a) 

19  that  has  stock  available  for  purchase  by  entities 

20  other  than  savings  and  loan  associations  of  that 

21  State  or  by  Federal   associations  having  their 

22  home  offices  in  such  State."; 

23  (B)  by  amending  subparagraph  (C)  to  read  as 

24  follows: 
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1  "(O        FOBBION        A88IBTANCE         INVB8T- 

2  MBNTS. — Investments  in  housbg  project  loans 

3  having  the  beneSt  (rf  any  guaranty  under  Bectitm 

4  221  of  the  Foreign  Assistance  Act  of  1961  at 

5  loans  having  the  benefit  of  any  guarantee  undra* 

6  section  234  oi  such  Act,  or  any  commitment  or 

7  agreement  with  respect  to  such  loans  made  pursn- 

8  ant  to  either  of  such  sections  and  in  the  share 

9  d^tal  and  capital  reserve  of  the  Inter-American 

10  Savings  and  Loan  Bank.  This  authori^  extends 

11  to  the  acquisition,  holding  and  disposition  of  loans 

12  having  the  benefit  of  any  guaranty  under  section 

13  221  or  222  of  such  Act  as  hereafter  amended  or 

14  extended,  or  of  any  commitment  or  agreement  tor 

15  any  such  guaranty.  Investments  under  tliis  sub- 

16  paragraph  shall  not  exceed,  in  the  case  of  any  as- 

17  sociatjon,  1  per  centum  of  die  assets  of  such  asso- 

18  elation.";  and 

19  (C)  by  amending  sabparagraph  (D)  to  read  as 

20  follows: 

21  "(D)  Small  busiwbsb  invbbtbibnt  com- 

22  PANIBS. — An  association  may  invest  in  stock,  ob- 
28  ligations,  or  other  securities  of  any  small  business 

24  investment  company  formed  pursuant  to  section 

25  301(d)  of  the  Small  Business  Investment  Act  of 
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1  19S8,  for  the  purpose  of  aiding  members  <A  the 

2  Feder&l  Home  Loan  Bank  System,  but  no  associ- 

3  ation  may  make  any  investment  under  this  sub- 

4  paragraph  if  its  aggregate  outstanding  investment 

5  under   this    subparagraph    would    exceed    1    per 

6  centum  of  the  assets  of  such  association.". 

7  WOIDBNTAL  A0TIVITIB8 

8  Sbo.  181.  Section  5<c)  of  the  Home  Owners'  Iioan  Act 

9  of  1933  (12  U.S.G.  1464(c))  is  amended  by  adding  at  the  end 

10  there(rf  the  foUowing: 

11  "(6)   Incidental    activities. — An    association 

12  may  engage  in  any  activity  or  venture  the  Board  de- 

13  termines  to  be  incidental  to  the  exercise  of  the  authori- 

14  ty  conferred  by  this  subsection  or  by  subsection  (b).". 

15  lilQUmiTY  INVB8THBNT8 

16  Sec.   132.  Section  5A(b)(l)<B)  of  the  Federal  Home 

17  Loan  Bank  Act  (12  U.S.O.  1425a(bKlHB))  is  amended  by 

18  striking  out  "and  commercial  banks"  and  inserting  in  lieu 

19  thereof  the  following:  ",  institutions  which  are,  or  are  eligible 

20  to  become,  members  thereof,  and  conmiercial  banks". 

21  BEQULATOBT  JTJBI8DICTION 

22  Sec.  133.  Section  2(c)  of  the  Bank  Holdmg  Company 

23  Act  of  1956  (12  U.S.C.  1841(c))  is  amended  by  inserting 

24  after  "Islands"  the  fcdlowing:  ",  except  an  institution  the  ac- 
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I  count!  of  which  are  insured  by  the  Federal  Savings  and  Loan 

.2  Inniranoe  Corporation,". 

8  BBANCHINO 

4  Sec.  184.  Section  S  of  the  Home  Owners'  Loan  Act  of 

0  1983  (12  U.S.C.  1464)  is  amended  by  adding  at  the  end 

(i  thereof  the  following: 

7  "(o)  No  aasociation  may  establish,  retain,  or  operate  a 

f)  branch  outside  the  State  in  which  the  association  has  its 

9  home  office,  unless  the  associatitm  qualifies  as  a  domestic 

10  building  and  loan  aasociation  under  section  7701(aX19)  of  the 

1 1  Internal  Revenue  Code  or  meets  the  asset  composition  test 
ID  imposed  by  subparagraph  (C)  of  that  section  on  institutions 
IS  seeking  so  to  qualify.  No  out-of-State  branch  so  established 
U  shall  be  retained  or  operated  unless  the  total  assets  of  the 
15  association  attributaUe  to  all  branches  of  the  associatioQ  in 
14  that  State  wouM  qualih-  the  branches  as  a  viiole,  were  tbey 
IT  utkerwiar  eUgiUe.  for  treatnwnt  as  a  domestie  boildii^  and 
1$  kvui  assorialioa  under  said  sectku  TT01(aX19).  The  bmita* 
19  tioos  «t  (his  sttbsertwD  shall  not  tpfh  if  (1)  the  bnarit  re- 
:i1.>  $ults  from  a  transartioa  autbonied  undCT  seetioB  40^>bi)  of 
:}(  tW  Naikvaal  HottsiBg  Aei:  (3)  the  braarb  «»s  andwnied  for 
:^i  tk»  asfwmtMB  prior  to  the  eoMtmrnt  vt  the  Haaanal  Iko- 
:f3  nuwoe  Kwmattumg  and  $«rrK««  Act  et  l^l:  |31  the  kw 
:H  «t'  the  :^ate  is  wbaeh  the  branch  e  «r  »  to  be  itfui  wwU 
S''>  pmnic  •esaltlis'tntu  'ii  thr  brsaeh  were  IM  uswiuaatt  ax 
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1  institution  of  the  savings  and  loan  or  savings  bank  type  ohar- 

2  tared  by  the  State  in  which  its  home  office  is  located;  or  (4) 

3  the  branch  was  operated  lawfully  as  a  branch  under  Stat« 

4  law  prior  to  the  association's  conversion  to  a  Federal  charter. 

5  The  Board,  for  good  cause  shown,  may  allow  associations  up 

6  to  two  years  to  comply  with  the  requirements  of  this  subsec- 

7  tion.". 

8  HOLDDfO  OOHPANY  A0TIVITIB8 

9  Sbo.  135.  Section  408  of  the  National  Housing  Act  (12 

10  U.S.C.  1730a)  is  amended  by  adding  at  the  end  thereof  the 

11  following: 

12  "(m)  Mo  savings  and  loan  holding  company,  nor  any 

13  subsidiary  thereof  which  is  not  an  insured  institution,  whose 

14  subsidiary  insured  institution  fails  to  qualify  as  a  domestic 

15  building  and  loan  association  under  section  7701(aHld)  of  the 

16  Internal  Bevenue  Code,  shall  commence,  or  continue  for 

17  more  than  three  years  after  such  failure,  any  business  activity 

18  other  than  those  specified  for  multiple  savings  and  loan  hold- 

19  ing  companies  and  .their  subsidiaries  under  subsection  <cK2) 

20  hereof.". 

21  Past  C — Fbbbhption  op  Dub  On  Sale  Pbohibitions 

22  pbebmption 

23  Sbc.   141.  Section  501  of  Public  Law  9&-221  (12 

24  U.S.G.  17S5f-7  note)  is  amended  by  redesignating  subseo- 
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1  tiotu  (0  uid  Igi  »a  subsectioiis  (g)  and  (h),  mpectmly,  and 

2  adding  a  new  subsection  (0  to  read  as  follows: 

3  "ifHD  The  provisions  of  the  institution  or  the  lavs  of 

4  any  State  limiting  the  abihtr  of  a  depositor?  imtttutian  ot  a 

5  lender  approred  by  the  Secretary  of  Housing  and  TJiban  Do- 

6  velopment  for  participation  in  any  mortgage  inmtraiice  pro- 

7  gram  under  the  National  Housing  Act  (or  their  traosfereei), 

8  to  enter  into  contracts,  or  to  enforce  contracts,  whenever  ex- 

9  ecuted,  providing  that  the  institution  may,  at  its  option,  de- 

10  clare  due  and  payable  sums  secured  by  the  institntkm'B  or 

11  lender's  security  instrument  if  all  or  any  part  of  the  property, 

12  or  an  interest  therein,  securing  the  loan  is  sold  or  tranafened 

13  by  the  borrower  without  the  institution's  or  the  lender's  (or 

14  their  transferees')  prior  written  consent  shall  not  apply  to 

15  contracts  involving  loans  secured  by  a  lien  on  residential  real 

16  property,  by  a  lien  on  stock  allocated  to  a  dwelling  unit  in  a 

17  residential  cooperative  housing  corporation,  or  by  a  lien  on  a 

18  residential  manufactured  home.  Except  as  limited  by  ^ 

19  Federal  Home  Loan  Bank  Board  pursuant  to  subsection  (g) 

20  herein,  exercise  by  the  institution  or  lender  (or  their  transfer- 

21  ees)  of  such  optbn  (hereafter  referred  to  as  a  'due-on-sale 

22  clause')  shall  be  exclusively  governed  by  the  terms  of  the 

23  loan  contract,  and  all  rights  and  remedies  of  the  institution  or 

24  lender  (or  their  transferees)  and  borrower  shall  be  fixed  and 

25  governed  by  the  contract.  In  the  exercise  of  its  authority 
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1  under  subsection  (g),  the  Board  may  require  institutioiiB  and 

2  lenders  to  observe  appropriate  consumer  safeguards  to  the 
S  extent  it  is  authorized  to  require  mich  observance  by  Federal 

4  savings  and  loan  associations. 

5  "(2)  Except  as  provided  in  paragraph  (9),  the  provisions 

6  of  paragraph  (1)  shall  not  apply  in  any  State  after  the  date 

7  (on  or  after  the  date  of  enactment  of  the  Ilnanoial  Inatitu- 

8  tions  BeBtnioturing  and  Services  Act  of  1981  and  before  3 

9  years  after  such  date  of  enactment)  on  which  such  State 

10  adopts  a  law  or  certifies  that  the  voters  of  such  State  have 

11  voted  in  hvor  of  any  provision,  constitutional  or  otherwise, 

12  which  states  expUcitly  and  by  its  terms  that  such  State  does 

13  not  want  the  provisions  of  paragraph  (1)  to  q)ply  in  such 

14  State. 

15  "<3)  In  any  case  in  which  a  State  takes  an  action  de- 

16  scribed  in  paragraph  (2),  the  provisions  of  paragraph  (1)  shall 

17  continue  to  apply  to  a  contract  involving — 

18  "(A)  any  loan,  mortgage,  credit  sale,  or  advance 

19  which  is  made  after  the  date  such  action  was  taken 

20  pursuant  to  a  commitment  therefor  which  was  entered 

21  during  the  period  beginning  on  the  date  of  enactment 

22  of  the  IHnanci^  Institutions  Restructuring  and  Services 

23  Act  of  1961,  and  ending  on  the  dat«  on  which  such 

24  Stat«  takes  such  action;  and 
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1  "(B)  any  lo&n,  mortgage,  or  advance  which  is  a 

2  roUover  of  a  loan,  mortgage,  or  advance,  as  described 

3  in  regulations  of  the  Federal  Home  Loan  Bank  Board, 

4  which  was  made  or  committed  to  be  made  dnring  the 

5  period  begimiiiig  on  the  date  of  enactment  of  the  fV 

6  nanci^  Institutions  Aestructunng  and  Services  Act  of 

7  1981,  and  ending  on  the  date  on  which  such  State 

8  takes  any  action  described  in  paragraph  {2).". 

9  BULEMAKINO 

10  Sec.  142.  Subsection  (g)  of  section  501  of  PuUic  Law 

11  96-221  (12  U.S.G.  1735f-7  note)  is  amended  to  read  as  fol- 
'12  lows: 

13  "(gKD  The  Federal  Home  Loan  Bank  Board  is  author- 

14  ized  to — 

15  "(A)  issue  rules,  regulations,  interpretations,  or 

16  approvals  governing  the  implementation  of  this  section; 

17  and 

18  "(B)  delegate  authority  to  duly  authorized  ofG- 

19  cials,  employees,  or  agents  of  the  Board,  of  the  Comp- 

20  troller  of  the  Currency,   or  of  the   National   Credit 

21  Union  Administration  Board  to  issue  mterpretations  of 

22  approvals  governing  the  implementation  of  this  section. 

23  "(2)  No  provision  of  the  constitution  or  laws  of  any 

24  State  imposing  any  liability,  penalty,  or  forfeiture  shall  apply 

25  to  any  act  done  or  omitted  in  good  futh  in  conformi^  with 
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1  any  rule,  regulation,  interpretation,  or  approval  under  this 

2  section  hy  Uie  Federal  Home  Loan  Bank  Board  or  in  con- 

3  fonnity  with  any  interpretation  or  aj^roval  by  an  official, 

4  employee,  or  agent  of  the  Board,  or  of  the  Comptroller  of  the 

5  Currency,  or  of  the  National  Credit  Union  Administration 

6  Board  duly  authorized  by  the  Board  to  issue  interpretations 

7  or  approvals  under  this  section  under  such  procedures  as  the 

8  Board  may  prescribe  therefor,  notwithstanding  that,  after 

9  such  act  or  omission  has  occurred,  such  rule,  regulation,  or 

10  approval  is  amended,  rescinded,  or  determined  by  judicial  or 

11  other  authority  to  be  invalid  for  any  reason.". 

12  BFFBOTIVB  DATE 

13  Sbc.  143.  Subsection  (h)  of  section  501  of  Public  Law 

14  96-221  (12  U.S.C.  1735f-7  note)  is  amended  by  inserting 

15  before  the  period  the  following:  ",  except  for  subsection  (f)". 

16  PaBT  D — EXTEAOBDINABT  AUTHOBITT  RbLATINO  TO 

17  Theifts 

18  bicbbobnct  thbipt  acquisitions 

19  Sbc.  151.  (a)  Section  406  of  the  National  Housmg  Act 

20  (12  U.S.C.  1730a)  (as  amended  by  section  135)  is  amended 

21  by  adding  at  the  end  thereof  the  following: 

22  "(d)  Notwithstanding  any  other  provision  of  State  or 

23  Federal  law,  except  as  provided  in  subsections  (eK2)  and  6) 

24  hereof,  and  in  the  third  sentence  of  this  subsection,  the  Cor- 

25  poration,  upon  its  determination  that  severe  Snandal  condi- 
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1  Oooa  exist  wliicli  ihmini  xhe  iuUitT  et  s 

2  cumber  of  insuml  institutiaiu.  or  at  msored  b 

3  aeuinff  significant  fininnil  r sources,  wmj  ■ 

4  diacretioQ  snd  wiiere  it  detenainM  such  vuboriialias  wodi 

5  lessen  the  risk  to  the  Corponoon.  an  insund  inaiiiuiiuB  tht 

6  is  eligible  for  assistance  pnnnant  to  Bcctim  406tO  of  ttii  Act 

7  to  merge  or  consolidate  with,  or  to  transfer  its  sneto  airf 

8  liabilities  to,  any  other  insured  institution  or  any  insmed  hank 

9  (as  that  term  insm^d  bank  is  defined  in  seetimi  3(h)  «f  tin 

10  Federal  Deposit  Insurance  Act  (12  U.S.C.  1813(h)>,  mmy  ao- 

1 1  thorize  any  other  insured  institution  to  acquire  ccmtrtd  at  said 

12  insured  institution,  or  may  authorize  any  company  to  acquire 

13  control  of  said  insured  institution  or  to  acquire  the  assets  «* 

14  assume  the  liabilities  thereof.  Mergers,  consolidations,  trans- 

15  fers,  and  acquisitions  under  this  subsection  shall  be  on  such 

16  terms  as  the  Corporation  shall  provide.  Where  otherwise  re- 

17  quired  by  law,  transactions  under  this  subsection  must  be  q»- 

18  proved  by  the  primary  Federal  supervisor  of  the  party  therv- 

19  to  that  is  not  an  insured  institution.  In  considering  authorix»- 

20  tiona  under  this  subsection,  the  need  to  minimize  financial 

21  assistance  required  of  the  Corporation  shfdl  be  the  paramount 

22  consideration,  but  the  Corporation  shall  make  a  reasonable 

23  effort  to  authorize  transactions  under  this  subsection  in  the 

24  following  sequence:  Yvat,  between  institutions  of  the  same 

25  type  within  the  same  State;  second,  between  institutions  of 
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1  &e  same  type  in  different  States;  third,  between  institutions 

2  of  different  types  in  tiie  game  State;  aqd  fourth,  between  in- 

3  stitutions  of  different  types  in  different  States.  As  used 

4  herein,  the  term  'type'  shall  refer  to  the  purpose  of  Uie  orga- 

5  nizations  and  the  general  nature  of  their  powers  rather  than 

6  to  the  identity  of  the  charterers  or  their  form  of  corporate 

7  organization.". 

8  Qo)  Section  MfsHS)  ot  the  Bank  Holding  Company  Act  of 

9  1956  (12  U.S.C.  1843(cX8))  is  amended  by  adding  at  tiie  end 

10  thereof  the  following:  "Notwithstanding  any  other  provision 

11  of  this  Act,  if  the  Board  finds  that  an  emergency  exists  which 

12  requires  it  to  act  immediately  on  any  application  under  this 

13  subsection  involving  a  thrift  institution,  and  the  primary  Fed- 

14  eral  regulator  of  such  institution  concurs  in  said  finding,  the 

15  Board  may  dispense  with  the  notice  and  hearing  requirement 

16  fd  this  subsection  and  the  Board  may  approve  or  deny  any 

17  such  application  without  notice  or  bearing.". 

18  OONFOBHINO  AHENDBiSNT 

19  Sbo.  152.  Section  408(e)(2)  of  the  National  Housing 

20  Act  (12  U.8.C.  17S0a(eX2))  is  amended— 

21  (1)  by  inserting  after  "subsection"  in  the  first  sen- 

22  tence  the  following:  ",  or  any  truisaction  under  sub- 

23  section  (n)  hereof,";  and 
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1  (2)  by  inserting  after  "acquisition,"  in  the  third 

2  sentence  the  following:   "except  a  trmnBactitHt  under 

3  subsecdon  (n)  hereof,". 

4  BUBBOENCT  STOCK  CHABTBBJS 

5  Sec.  153.  (&)  Section  5  of  the  Home  Owners'  Loui  Act 

6  of  1933  (12  U.S.C.  1464)  (as  amended  by  section  134)  is 

7  amended  by  adding  at  the  end  thereof  the  following: 

8  "(p)  Notwithstanding  any  other  provisioQ  <A  tfus  section 

9  or  State  law,  and  consistent  with  die  purposes  of  this  Act, 

10  the  Board  may  authorize  (or  in  the  case  of  a  Federal  associ- 

11  atioD,  require)  the  conversion  of  a  mutual  savings  and  loan 

12  association  or  mutual  savings  bank  into  a  Federal  stock  sav- 

13  ings  and  loan  association  or  Federal  stock  savings  bank,  or 

14  chuter  a  Federal  stock  savings  and  loan  association  or  Fed- 

15  eral  stock  savings  bank  to  acquire  the  assets  of,  or  merge 

16  with  such  a  mutual  mslitulion  under  the  rules  and  regulations 

17  of  the  Board.  The  Board  may  cmidition  its  approv^  of  the 

18  conversion  or  acquisition  of  a  mutual  savings  bank  under  this 

19  subsection  that  was  previously  insured  by  the  Federal  Depos- 

20  it  Insurance  Corporation  upon  the  receipt  from  the  Federal 

21  Deposit  Insurance  Corporation  of  reasonable  indemnification 

22  of  the  Federal  Savings  and  Loan  Insurance  Corporation  for 

23  losses  that  may  be  incurred  by  the  latter  as  a  consequence  of 

24  its  insuring  the  accounts  of  such  institution,  as  agreed  to  by 

25  the  CorporatioDS,  and  the  Federal  Deposit  Insurance  Corpo- 
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1  ration  is  authorized  to  pay  such  indenmificatioii,  without 

2  regard  to  an;  other  prorisioD  of  law.  AuthorizatioDB  under 
8  this  subsectioii  ma;  be  made  onl;  to  assist  an  institution  in 
4  receivership,  or  if  the  primary  Federal  supervisor  has  detor- 
fi  mined  that  severe  financial  conditions  exist  which  threaten 

6  the  stiAility  of  an  institution  and  that  such  authorization  is 

7  likely  to  improve  the  finandal  condition  of  the  institution,  or 

8  when  either  of  the  Corporations  has  contracted  to  provide 

9  assistance  to  sudi  institution  under  section  406  of  the  Nar 

10  tional  Housing  Act  or  section  13  of  the  Federal  Depont  In- 

1 1  surance  Act.". 

12  (b)  Section  2(0  of  the  Bank  Holding  Company  Act  (12 
IS  U.S.C.    1841<i))   is .  amended   by   adding   after   the   word 

14  "shares"  the  following:  "or,  (4)  a  Federal  stock  savings  bank 

15  or  savings  and  loan  association  organized  under  section  5(p) 

16  of  the   Home   Owners'   Loan  Act   of    1933   (12   U.6.C. 

17  1464<p))". 

18  A8SISTAN0B  TO  THBIFT  mSTITUTIONS 

19  Sbg.  154.  Section  406(fK2)  of  the  National  Housing  Act 

20  (12  U.S.C.  1729(f)(2))  is  amended  by  adding  at  the  end  there- 

21  (tf  the  fdlowing:  "The  Corporation  may  provide  any  party 

22  acquiring  coaitd  of,  merging  with,  consolidating  with,  or  ac- 

23  quiring  the  assets  of  an  insured  institution  under  section 

24  408^  of  tiiis  Aot  with  such  financial  assistance  as  it  could 

25  provide  an  insured  institution  under  this  subsection.". 


dbyGoOt^Ic 


1  CON8BBVATOB8HIP  AND  BBCEITBBSHtP 

2  Sec.  155.  (s)  Sectkm  406(a)  of  the  Nslional  Kowaeg 
8  Act  <12  U.S.C.  1729(a))  is  amended  by  strikiiig  out  "savings 
4  and  loan". 

6  (b)  Section  406(b)  of  the  National  Housiog  Act  (12 

6  U.S.C.  1729(b))  is  amended  to  read  as  follows: 

7  "Qa)  In  the  event  that  a  Federal  association  is  in  default, 

8  the  Corporation  shall  be  appointed  as  ctniservator  or  receiver 

9  and  as  such  (1)  is  authorized  (A)  to  take  over  the  assets  of 

10  and  operate  such  association,  (B)  to  take  such  action  as  may 

11  be  necessaiy  to  put  it  in  a  sound  and  solvent  condition,  (O  to 

12  merge  it  with  another  insured  institution,  (D)  to  organize  a 

13  new  Federal  association  to  take  over  its  assets,  (E)  to  pro- 

14  ceed  to  liquidate  its  assets  in  an  orderly  manner,  or  (F)  to 

15  make  such  other  disposition  of  the  matter  as  it  deems  to  be  in 

16  the  best  interest  of  the  association,  its  savers,  and  the  Corpo- 

17  ration,  and  (2)  shall  pay  all  valid  credit  obligations  of  the 

18  association.  The  Corporation  shall  pay  insurance  as  provided 

19  in  section  405.  The  surrender  and  transfer  to  the  Corporation 

20  of  an  insured  account  in  uiy  such  association  which  is  in 

21  default  shall  subrogate  the  Corporation  with  respect  to  such 

22  insured  account,  but  shall  not  affect  any  right  which  the  in- 

23  sured  member  may  have  is  the  uninsured  portion  of  his  ac- 

24  count  or  any  ri^t  which  he  may  have  to  participate  in  the 
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1  distribution  of  the  net  proceeds  remaining  from  the  disposi- 

2  tion  of  the  assets  of  such  associadon.". 

3  (c)  Section  406(c)  of  the  National  Housing  Act  (12 

4  U.S.C  1729(o))  is  amended  by  striking  the  phrase  "savings 

5  and  loan"  wherever  it  appears. 

6  (d)  Section  406(cKl)  of  the  National  Housing  Act  (12 

7  U.8.0.    1729(cMl))  is  amended  by  inserting  "(A)"   after 

8  "(cKD"  ^d  by  adding  at  the  end  thereof  the  following: 

9  "(B)  Notwithstanding  any  provision  of  State  law,  or  of 

10  this  section,  in  the  event  the  Federal  Home  Loan  Bank 

1 1  Board  determines  that  any  of  the  grounds  specified  in  section 

12  5<dM6HA)  Ci).  (ii),  or  (iii)  of  the  Home  Owners'  Loan  Act  of 

13  1933  eiist  with  respect  to  an  insured  institution,  other  than  a 

14  Federal  association,  the  Board  shall  have  exclusive  power 

15  and  jurisdiction  to  appoint  the  Corporation  as  sole  conserva- 

16  tor  or  receive  of  such  institution.  In  such  cases  the  Corpora- 

17  tioD  shall  have  the  same  powers  and  duties  with  respect  to 

18  insured  institutions  as  are  conferred  upon  it  under  subsection 

19  (b)  of  this  section  with  respect  to  Federal  associations.". 

20  (e)  Section  406(cK2)  of  the  National  Housing  Act  (12 

21  U.8.C.  1729(c)(2))  is  amended  by  inserting  "conservator  or" 

22  immediately  after  "sole"  in  the  first  sentence. 

23  (f)  Section  406(c)(3)  of  the  National  Housing  Act  (12 

24  U.S.C.  1729(cM3))  is  amended— 
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1  (1)  by  inserting  "conaervktor  or"  inunec 

2  prior  to  the   word  "receiver"  wherever  it  spears 

3  therein; 

4  (2)  by  strikiiig  out  "pani^aph  (2)"  and  inserting 

5  in  lieu  thereof  "paragraph  (1)  or  (2)";  and 

6  (3)  by  striking  out  the  second  8eat«noe. 

7  (g)  Section  406(d)  of  the  Nation^  Housing  Act  (12 

8  U.S.C.  1729(d))  is  amended  to  read  as  follows: 

9  "(d)  In  connection  with  the  liquidation  of  insured  instttu- 

10  tions,  the  Corporation  shall  have  power  to  carry  on  the  busi- 

11  ness  of  and  to  collect  all  obligations  to  the  insured  institu- 

12  tions,  to  settle,  compromise,  or  release  claims  in  favor  of  or 

13  against  the  insured  institutions,  and  to  do  all  other  things 

14  that  may  be  necessary  in  connection  therewith,  subject  only 

15  to  the  regulation  of  the  Federal  Home  Loan  Bank  Board,  or, 

16  in  cases  where  the  Corporation  has  been  ^»pointed  conserva- 

17  tor,  receiver,  or  legal  custodian  solely  by  a  public  autbori^ 

18  having  jurisdiction  over  the  matter  other  than  said  Board, 

19  subject  only  to  the  regulation  of  such  public  authority.". 

20  ASSISTANCE  TO  HOHB  LOAN  BANK  HBBfBBBS 

21  Sec.  156.  Section  16  of  the  Federal  Home  Loan  Bank 

22  Act  (12  U.S.C.  1436)  is  amended  by  inserting  "(a)"  after 

23  "Seo.  16."  and  adding  at  the  end  thereof  the  following: 

24  "(b)  Notwithstanding  subsection  (a)  or  any  other  provi- 

25  sion  of  this  Act,  if  the  Bou'd  determines  that  severe  Snancial 
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1  coodituHia  exist  threatening  the  stability  of  member  inatitu- 

2  tions,  it  may  Buapend  temporarily  the  requirements  under 

3  subsectjon  (a)  that  a  portion  of  net  earnings  be  set  aside  semi- 

4  annuaUy  by  each  Federal  Home  Loan  Bank  to  a  reserve  ac- 

5  count  and  permit  each  Federal  Home  Loan  Bank  to  declare 

6  and  pay  dividends  out  of  undivided  profits.  Thereafter,  divi- 

7  dends  shall  be  paid  in  accordance  with  subsection  (a).". 

8  80BBOWINO  AUTHOBITT 

9  Sbc.  157.  (a)  Section  402(d)  of  the  National  Housing 

10  Act  (12  U.S.C.  1725(d))  is  amended  by  inserting  before  the 

11  period  at  the  end  of  the  first  sentence  the  following:  ",  except 

12  that  interest  on  loans  from  the  Federal  Home  Loan  Banks 

13  shall  be  not  less  than  their  current  marginal  cost  of  funds, 

14  taking  into  account  the  maturities  iavolved,  aiu)  loans  from 

15  the  Federal  Home  Loan  Banks  shall  be  adequately  secured, 

16  as  determined  by  the  Federal  Home  Loan  Bank  Board". 

17  (b)  Section  40200  of  the  National  Housing  Act  (12 

18  U.8.C.  1725(i))  is  amended— 

19  (1)  in  thti  first  sentence,  after  the  word  "source" 

20  by  inserting  the  following:  ",  except  the  Federal  Home 

21  Loan  Banks";  and 

22  (2)  in  the  first  sentence,  after  the  first  place  the 

23  word  "loan"  appears  subsequent  to  the  first  colon,  by 

24  inserting  "from  the  Treasury". 
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1  (c)  Section  11  of  the  Federal  Home  Loan  Bank  Act  (12 

3'  U.S.C.  1431)  is  amended  by  adding  at  the  end  thereof  the 

3  following: 

4  "(k)  The  Federal  Home  Loan  Banks  are  authorized  to 

5  m&ke  loans  to  the  Federal  Savings  and  Loan  Lisurance  Gor- 

6  poration,  as  directed  by  the  Board,  but  Bubject  to  section 

7  402(d)  of  the  National  Housing  Act.". 

8  SBOONDABT  INSUSANCB  BESEBVE 

9  Sbc.  158.  Section  404  of  the  National  Housing  Act  (12 

10  U.S.C.  1727)  is  amended  by  redesignating  subsection  (h)  as 

11  subsection  (D  wid  by  inserting  after  subsection  (g)  the  follow- 

12  ing: 

13  "(h)  Notwidistuiding  any  other  provision  of  this  section, 

14  the  Corporation,  upon  its  determination  tliat  extraordinary 

15  financial  conditions  exist  increasing  the  risk  to  the  Corpora- 

16  tion,  may  terminate  distribution  of  shares  of  the  secondary 

17  reserve  and  utihze  said  reserve  on  the  same  basis  as  the  pri- 

18  mary  reserve.  If  otherwise  authorized,  the  Corporation  may 

19  resume  such  distribution  upon  its  determination  that  said  con- 

20  ditions  no  longer  exist.". 

21  PaBT  E — EXTEAOBMNABY  AUTHOBITT  ReLATINO  TO 

22  Banes 

23  assistance  to  in8ubbd  banks 

24  Sbc.  161.  Section  13(c)  of  the  Federal  Deposit  Insur- 

25  ance  Act  (12  U.S.C.  1823(c))  is  amended  to  read  as  foUowg; 
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t  "(c)(1)  In  order  to  reopen  a  closed  insured  bank  or, 

2  when  the  Corporation  has  detennined  that  an  insured  bank  is 

3  in  danger  of  closing,  in  order  to  prevent  such  closing,  the 

4  Corporation,  in  the  discretion  of  its  Board  of  Directors,  is 

5  authorized  to  make  loans  to,  or  purchase  the  assets  of,  or 

6  make  deposits  in,  such  insured  bank,  upon  such  terms  and 

7  conditions  as  the  Board  of  Directors  may  prescribe,  when  in 
S  the  opinion  of  the  Board  of  Directors  the  contmued  operation 
3  of  the  bank  is  essential  to  provide  adequate  bonking  service 

10  in  the  community. 

11  "(2)  Whenever  severe  financial  conditions  exist  which 

12  threaten  the  stability  of  a  significant  number  of  insured 

13  hanks,  the  Corporation,  in  the  discretion  of  its  Board  of  Di- 
ll rectors,  is  authorized  to  make  loans  to,  or  purchase  the  assets 

15  of,  or  make  deposits  in,  any  insured  bank  so  threatened,  upon 

16  such  terms  and  conditions  aa  the  Board  of  Directors  may 

17  prescribe,  if  it  is  probable  such  action  will  substantially 
IS  reduce  the  risk  of  loss  or  avert  a  threatened  toss  to  the  Cor- 

19  poration. 

20  "(3)  Any  loans  and  deposits  made  pursuant  to  the  provi- 

21  sions  of  this  paragraph  may  be  In  subordination  to  the  rights 

22  of  depositors  and  other  creditors.". 
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1  LOANB  TO  IN8UBKD  BANKS 

2  Sec.  162.  The  first  paragraph  of  sectioD  13(e)  of  the 

3  Federal  Depont  Ingurance  Act  (12  U.S.C.    1823(e))  is 

4  amended  to  read  as  follows: 

5  "Whenever  in  the  judgment  of  the  Board  of  Directors 

6  such  action  will  reduce  the  risk  of  loss  or  avert  a  threatened 

7  loss  to  the  Corporation  and  will  facilitate  a  merger  or  consoli' 

8  dation  of  an  insured  hank  with  another  institution  or  will  far 

9  cilitate  the  sale  of  the  assets  of  an  open  or  closed  insured 

10  bank  to  and  assumption  of  its  liabilities  by  another  institution, 

11  the  Corporation  may,  upon  such  terms  and  conditions  as  it 

12  may  determine,  make  loans  secured  in  whole  or  in  part  by 

13  assets  of  an  open  or  closed  insured  bank,  which  loans  may  be 

14  in  subordination  to  the  rights  of  depositors  uid  other  credi- 

15  tors,  or  the  Corporation  may  purchase  any  such  assets  or 

16  may  guarantee  any  other  institution  against  loss  by  reason  of 

17  its  assuming  the  liabilities  and  purchasing  the  assets  of  an 

18  open  or  closed  insured  bank.  Any  insured  national  bank  or 

19  District  bank,  or  the  Corporation  as  receiver  thereof,  is  au- 

20  thorized  to  contract  for  such  sales  or  loans  and  to  pledge  any 

21  assets  of  the  bank  to  secure  such  loans.  As  used  in  this  sub- 

22  section,  the  term  'instituUon'  means  an  insured  hank  or  an 

23  association  or  bank  insured  by  the  Federal  Savings  and  Loan 

24  Insurance  Corporation.". 
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1  00NVEB8I0N  OP  MUTUAL  SATINOS  BANKS 

2  Sec.  163.  (a)  Section  26  of  the  Federal  Deposit  Insur- 

3  ance  Act  (12  U.S.C.  1831c)  is  amended  by  inserting  "(a)" 

4  immedi&taly  after  "Sec.  26.";  by  inserting  "mutual"  after 

5  the  word  "Federal"  the  first  two  times  it  appears;  and  by 

6  striking  out  "or  a  savings  buik  which  is  (or  within  sixty  days 

7  after  the  merger  or  consolidation  becomes)  an  insured  institu- 

8  tion  within  the  meaning  of  section  401  of  the  National  Hous- 

9  ingAct". 

to  (b)  Section  26  of  the  Federal  Deposit  Insurance  Act  (12 

11  U.S.C.  1631c)  is  amended  by  adding  at  the  end  thereof  the 

12  following  new  subsection: 

13  "(b)  Whenever,  pursuant  to  section  5(p)  of  Uie  Home 

14  Owners'  Loan  Act  of  1933,  a  State-chartered  insured  mutual 

15  savings  bank  converts  into  a  Federal  stock  savings  bank  or 

16  merges  with  or  is  acquired  by  a  Federal  stock  savings  bank, 

17  the  Corporation,  in  the  discretion  of  its  Board  of  Directors, 

18  may  provide  reasonable  indemnification  to  the  Federal  Sav- 

19  ings  and  Loan  Insurance  Corporation,  as  agreed  to  by  the 

20  two  corporations,  for  losses  that  may  be  incurred  by  the 

21  latter  as  a  consequence  of  the  Federal  Savings  and  Loan  In- 

22  sunmce  Corporation  insuring  the  accounts  of  such  institu- 

23  tion.". 
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1  PBIffiBAL  DBPOSrr  UraUKAKCB  COkPORATION 

2  ASSBSSHBliTS 

3  Sec.  164.  The  third  sentom  of  BectMn  7(dXl>  of  tfw 

4  Federal  Depont  Insoniwe  Act  (12  ZJS.C.   1817(d)(l})  u 

5  wnended — 

6  (1)  iy  strikmg  out  "aod"  the  aecond  place  it  a^ 

7  pears;  and 

8  (2)  by  insertiiig  before  the  pniod  at  the  end  there- 

9  of  the  following:  ";  and  (4)  any  lendmg  costi  tor  the 

10  calendar  year,  which  shall  be  the  difference  between 

11  the  rate  of  interest  earned,  if  any,  frtMn  eadi  loan  made 
1'2  by  the  Corporation  pursuant  to  section  13  after  Jana- 

13  aij  1,  1981,  and  the  Cwporation's  average  investment 

14  portfoUo  yield  for  the  calendar  year". 

15  BXTBAOBDINABT  BANK  ACQDISITIONS 

16  Sec.  165.  Subsection  (e)  of  section  13  of  the  Federal 

17  Deposit  Insurance  Act  (12  [I.S.C.  1823(e))  is  amended— 

18  (1)    by    redesignating    the    first    paragraph    as 

19  "ISieXD"  and  the  second  paragraph  as  "13(h)";  and 

20  (2)  by  adding  the  following  new  paragraph  as 

21  "13(eK2)": 

22  "(2)(A)  Whenever  an  insured  bank  that  had  total  assets 

23  equal  to  or  greater  than  0. 12  per  centum  of  aggregate  assets 

24  in  domestic  (United  States)  offices  of  insured  banks  (as  deter- 

25  mined  from  the  most  recently  compiled  ReportB  of  Condition 
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1  filed  by  insured  banks)  is  closed  and  the  Corporation  is  ap- 

2  pointed  receiver,  then,  the  receiver  may,  in  its  discretion  and 

3  upon  such  terms  and  conditions  as  it  may  determine,  and 

4  with  such  approvals  as  may  elsewhere  be  required  by  any 

5  State  or  Federal  courts  and  supervisory  agencies,  sell  assets 

6  of  the  closed  bank  to  and  arrange  for  the  assumption  of  the 

7  liabilities  of  the  closed  bank  by  an  insured  depository  institu- 

8  tion  located  in  the  same  State  as  that  in  which  the  closed 

9  bank  was  chartered  but  owned  by  an  out-of-State  bank  or 

10  bank  holding  company.   Notwithstanding  subsection  (d)  of 

11  section  3  of  the  Bank  Holding  Company  Act  of  1956  or  any 

12  other  provision  of  State  or  Federal  law,  the  acquiring  institu- 

13  tion  is  authorized  to  "be  and  shall  be  operated  as  a  subsidiary 

14  of  the  out-of-State  bank  or  bank  holding  company,  except 

15  that  an  insured  bank  may  operate  the  assuming  institution  as 

16  a  subsidiary  only  if  speciHcally  authorized  by  law  other  than 

17  this  paragraph. 

18  "(B)  In  determinmg  whether  to  arrange  a  sale  of  assets 

19  and  assumption  of  liabiUties  of  a  closed  insured  bank  under 

20  the  authority  of  this  paragraph  (2),  the  receiver  may  solicit 

21  such  offers  as  is  practicable  from  any  prospecUve  purchasers 

22  it  determines,  in  its  sole  discretion,  are  both  qualified  and 

23  capable  of  acquiring  the  assets  and  the  liabilities  of  the  closed 

24  bank. 
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1  "(O  If,  after  receiving  t^en,  the  highest  acceptiAle 

2  offer  is  from  ft  subsidiaiy  of  an  out-of-State  bank  or  bank 

3  holding  company,  the  receiver  shall  permit  the  highest  ac- 

4  ceptable  offeror  among  any  existing  in-State  insured  deposi- 

5  tory  institutioiiB  and  subsidiaries  of  in-State  bank  holding 
,6  compftnies  to  submit  a  new  offer  for  the  assets  and  lialnlilies 

7  of  the  closed  bank.  If  the  in-State  institution  reoffers  a  greot- 

8  er  amount  than  the  previous  highest  acceptable  offer,  then 

9  the  receiver  shall  sell  the  assets  and  transfer  the  liabilities  of 

10  the  closed  bank  to  that  institutioD. 

11  "(D)  If  there  is  no  acceptable  offer  received  from  ao 

12  existing  in>State  depository  institution  or  subsidiary  of  an  in- 

13  State  bank  holding  company,  or  if  there  is  no  reoffer  greater 

14  than  the  highest  acceptable  offer,  then  the  receiver  shall 

15  permit  the  highest  acceptable  offeror  of  the  subsidiaries  of  the 

16  insured  banks  chulered  in  States  adjoining  the  State  in 

17  which  the  closed  bwik  was  chartered  and  bank  holding  com- 

18  panics  whose  banking  subsidiaries'  operations  axe  principally 

19  conducted  in  States  adjoining  the  State  in  which  the  closed 

20  bank  was  chartered  &  its  offer  was  not  the  highest  received 

21  by  the  receiver)  to  make  a  new  offer  for  the  assets  and  liabQ- 

22  ities  of  the  closed  bank.  If  this  subsidiary  reoffers  a  greater 

23  amomit  than  the  previous  highest  acceptable  offer  than  the 

24  receiver  shall  sell  the  assets  and  transfer  the  liabilities  of  the 

25  closed  bank  t«  that  institution. 
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1  "(E)  If  no  offer  under  subparagraph  (O  or  (D)  is  re- 

2  ceived  which  exceeds  the  orij;iDal  highest  acceptable  offer, 

3  then  the  receiver  ahall  sell  the  assets  and  transfer  the  liabil- 

4  ities  of  the  closed  bank  to  the  highest  acceptable  offeror. 

5  "(F)  In  making  a  determination  to  solicit  offers  under 

6  subparagraph  (B),  the  State  bank  supervisor  of  the  State  in 

7  which  the  closed  insured  bank  was  chartered  ahall  be  consult- 

8  ed.  The  State  bajik  supervisor  shall  be  given  a  reasonable 

9  opportunity,  and  in  no  instance  a  period  of  less  than  twenty- 

10  four  hours,  to  object  to  the  use  of  the  provisions  of  this  para- 

11  graph.  If  the  State  supervisor  objects,  the  receiver  may  use 

12  the  authority  of  this  paragraph  only  by  a  unanimous  vote  of 

13  the  Board  of  Directors.  The  Board  of  Directors  shall  provide 

14  to  the  State  supervisor,  as  soon  as  practicable,  a  written  cer- 

15  tification  of  its  determination. 

16  "(O)  The  receiver  shall  not  make  any  sale  under  the 

17  provisions  of  this  paragraph — 

18  "(i)  which  would  result  in  a  monopoly,  or  which 

19  would  be  in  furtherance  of  any  combination  or  conspir- 

20  acy  to  monopolize  or  to  attempt  to  monopolize  the 

21  business  of  banking  in  any  part  of  the  United  States; 

22  or 

23  "(ii)  w]u)8e  effect  in  any  section  of  the  country 

24  may  be  substantially  to  lessen  competition,  or  to  tend 
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1  to  create  a  monopoly,  or  which  in  any  other  nuuiner 

2  would  be  in  restraint  of  trade, 

3  unless  it  finds  that  the  anticompetitiTe  effects  of  the  proposed 

4  transaction  are  clearly  outweighed  in  the  puhlic  interest  by 

5  the  probable  effect  of  Ibe  transaction  in  meeting  the  conven- 

6  ience  and  needs  of  the  conununity  to  be  served. 

7  "(H)  Nothing  contained  in  this  paragraph  shall  be  con- 

8  stnied  to  limit  the  Corporation's  powers  in  paragraph  (1)  to 

9  assist  a  transaction  under  this  paragraph. 

10  "(I)  As  used  in  this  paragraph — 

11  "(i)  the  term  'receiver'  shall  mean  the  Corpora- 

12  tion  when  it  has  been  appointed  the  receiver  of  a 

13  closed  insured  bank; 

14  "(ii)  the  term  'insured  depository  institution'  shall 

15  mean  an  insured  bank  or  an  association  or  bank  in- 

16  sured  by  the  Federal  Savings  and  Loan  Insurance  Cor- 

17  poration; 

18  "(iii)  the  term  'existing  in-State  insured  depository 

19  institution'  shall  mean  an  insured  depository  institutioD 

20  that  is  chartered  in  the  same  State  as  the  State  in 

21  which  the  closed  bank  was  chartered; 

22  "(iv)  the  term  'in-State  bank  holding  company' 
2S  shall  mean  a  bank  holding  company  whose  banking 
24  subsidiaries'  operations  are  principally  conducted  in  the 
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1  same  State  as  the  State  in  which  the  closed  bank  was 

2  cliartered;  and 

3  "(v)  the  term  'out-of-State  bank  or  bank  holding 

4  company'  shall  mean  an  insured  bank  having  its  princi- 

5  pal  place  of  banking  business  in  a  State  other  than  the 

6  State  in  which  the  closed  bank  was  ctiarlered  or  a 

7  bank  holding  company  whose  banking  subsidiaries'  op- 

8  erations  are  principally  conducted  in  a  State  other  than 

9  the  State  in  which  the  closed  bank  was  chartered.". 

10  Part  F— Miscellaneous 

11  delegations 

12  Sec.   171.  Section  17(a)  o(  the  Federal  Home  Loan 

13  Bank  Act  (12  U.S.C.  1437(a))  is  amended  by  inserting  after 

14  the  first  sentence  the  following:  "Notwithstanding  any  othei 

15  provision  of  law,  the  Board  may  from  time  to  time  make  such 

16  provision  as  it  deems  appropriate  authorizing  the  perform- 

17  ance  by  any  officer,  employee,  agent,  or  administrative  unit 

18  thereof  of  any  function  of  the  Board  (including  any  function  of 

19  the   Federal   Savings    and   Loan    Insurance    Corporation), 

20  except  with  regard  to  promulgation  of  rules  and  regulations 

21  in  accordance  with  the  Administrative  Procedures  Act,  and 

22  adjudications  subject  to  such  Act.". 

23  ATTOBNETB  FEB8 

24  Sec.  172.  Section  5(d)(8)(A)  of  the  Rome  Owners'  Loan 

25  Act  of  1933  (12  U.S.O.  1464(d)(8KA))  is  amended  by  in^erW 
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1  ing  in  Uie  Ust  sentence  thereof,  after  the  word  "par^",  the 

2  following:  ",  winch  prevuls,". 

3  SBOONDAST  HABKBT  PUBCHASB  ACTHOBITT 

4  Sbc.  173.  (a)  Section  305(aXl)  and  (b)  of  the  Federal 

5  Home  Loan  Mortgage  Corporation  Act  (12  U.8,C.  1454(aXl) 

6  and  (b))  are  amended  by  inserting  "the  Federal  Depont  Jn- 

7  surance  Corporation,  the  National  Credit  Union  Administra- 

8  tion,"  after  "Federal  Savings  and  Loan  Insurance  Corpora- 

9  tion,"  each  place  it  appears. 

10  (b)  Section  305(aK2)  of  the  Federal  Home  Loan  Mort- 

11  gage  CorporaUon  Act  (12  U.S.C  1454<aK2))  is  amended  by 

12  amending  the  third  sentence  to  read  as  follows;  "The  Gorpo- 

13  ration  may  purchase  a  conventional  mortgage  which  was 

14  originated  more  than  one  year  prior  to  the  purchase  date  only 

15  if  the  seller  is  the  Federal  Deposit  Insurance  Corporation, 

16  the  Federal  Savings  and  Loan  Insurance  Corporation,  the 

17  National  Credit  Union  Administration,  or  any  other  sellers 

18  currently  engaged  in  mortgage  lending  or  investing  activi- 

19  ties.*'. 

20  (c)  The  fourth  sentence  of  section  302(b)(2)  of  the  Fed- 

21  era!  National  Mortgage  Association  Charter  Act  (12  U.S.C. 

22  17I7(bK2))  is  amended  to  read  as  follows:  "The  corporation 

23  may  purchase  a  conventional  mortgage  which  was  originated 

24  more  than  one  year  prior  to  the  purchase  date  only  if  the 

25  seller  is  the  Federal  Deposit  Insurance  Corporation,  the  Fed- 
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1  eral  Saving  and  Loon  Insurance  Corporation,  the  National 

2  Credit  Union  AdministratiDn,  or  any  other  seller  currently 

3  engaged  in  inortgage  lending  or  investing  activities.". 

4  SECUBITT  FOB  ASVAN0B8 

5  8bc.  174.  Section  10  of  the  Federal  Loan  Bank  Act  (12 

6  U.S.C.  1430)  is  amended— 

7  (1)  by  amending  guhsection  (a)  to  read  as  follows: 
6  "(a)  Each  Federal  Home  Loan  Bank  is  authorized  to 
9  make  secured  advances  to  its  members  upon  such  security  as 

10  the  Board  may  prescribe."; 

11  (2)  by  striking  out  the  Grst  two  sentences  of  sub- 

12  ,       section  (b);  and 

13  (3)  by  striking  out  the  word  "twelve"  wherever  it 

14  appears  in  subsection  (c)  and  inserting  in  lieu  thereof 

15  the  word  "twenty". 

16  IN8UBANCB  OP  AOCODNTS  IN  MBB0EB8 

17  Sec.  175.  Section  405(a)  of  the  NationaJ  Housing  Act 

18  (12  U.S.C.  1728(a))  is  amended  by  inserting  after  the  first 

19  sentence  the  following:  "Whenever  the  liabilities  of  an  in- 

20  sured  institution  for  accounts  shall  have  been  assumed  by 
31  another  insured  institution  or  institutions,  whether  by  way  fA 

22  merger,  consohdation,  or  other  statutoiy  assumption,  or  pur- 

23  suant  to  contract,  all  accounts  so  assumed  shall  have  sepa- 

24  rate  insurance  which  shall  terminate  at  the  end  of  siz  months 

25  from  the  date  such  assumption  takes  effect  or,  in  the  case  of 
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1  any  certificate  account,  the  earliest  maturit;  date  after  the 

2  Bix-month  period.".  > 

3  DELETION  OF  OBSOLETE  BEQUIBBHENT 

4  Sec.  176.  Section  6(c)(2)  of  the  Federal  Home  Loan 

5  Bank  Act  (12  U.S.C.  1426(c)(2))  ia  amended  to  read  as  fol- 

6  lows: 

7  "(2)  Notwithstanding  any  other  provision  of  this  gubsec- 

8  tion,  no  action  shall  be  taken  by  any  bank  with  respect  to  any 

9  member  pursuant  to  any  of  the  foregoing  provisions  of  this 

10  subsection  if  the  effect  of  such  acdon  would  be  to  cause  the 

11  aggregate  outstanding  advances,  within  the  meaning  of  the 

12  last  sentence  of  subsection  (c)  of  secUon  1430  of  this  Act  or 

13  within  the  meaning  of  regulations  of  said  Board  defining  said 

14  term  for  the  purposes  of  this  sentence,  made  by  such  bank  to 

15  such  member  to  exceed  twenty  times  the  amounts  paid  in  hy 

16  such  member  for  outstanding  capital  stock  held  by  such 

17  member,". 

18  COMPENSATION  OF  ADVISORY  COMMITTEE  MEMBEBS 

19  Sbc.  177.  Section  8a  of  the  Federal  Home  Loan  Bank 

20  Act  (12  U.S.C.  1428a)  is  amended  by  striking  the  fifth  sen- 

21  tence  thereof  and  adding  in  lieu  thereof  the  following:  "Sub- 

22  jecl  to  the  provisions  of  section  7  of  the  Federal  Advisory 

23  Committee  Act,  all  members  and  alternates  of  the  (IloimcQ 

24  may  be  compensated  and  shall  be  entitled  to  reimbursement 
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1  from  the  Board  for  traveling  expenses  incurred  in  attendance 

2  at  meetings  of  such  Council.". 

3  WITHDBAWAL  FBOH  HEHBBBSHIP 

4  Sec.  178.  (a)  Seclioo  6(i)  of  the  Federal  Home  Loan 

5  Bank  Act  (12  U.S.O.  1426(D)  is  amended  by  inserting  before 

6  the  period  at  the  end  of  the  second  sentence  the  billowing:  ", 

7  except  that  in  the  case  of  a  voluntary  withdrawal,  such  liqui- 

8  dation  shall  be  deemed  a  prepayment  of  any  such  indebted- 

9  ness,  and  shall  be  subject  to  any  penalties  applicable  to  such 

10  prepayment". 

11  (b)  Section  6  of  the  Federal  Home  Loan  Bank  Act  (12 

12  U.S.C.  1426)  is  amended  by  adding  at  the  end  thereof  the 

13  following: 

14  "(m)  Notwithstanding  any  other  provision  of  this  Act, 

15  (1)  no  Federal  Home  Loan  Bank  member  institution  that 

16  withdraws  from  membership  may  acquire  membership  m  any 

17  Federal  Home  Loan  Buik  thereafter,  except  where  a  transfer 

18  of  membership  between  Banks  is  involved,  or  in  conaequence 

19  of  obtuning  insurance  of  accounts  from  the  Federal  Savings 

20  and  Loan  Lisurance  Corporation,  and  (2)  no  institution  aligi- 

21  ble  for  such  Federal  Home  Loan  Bank  membership  may 

22  obtun  such  membership  in  consequence  of  an  application  for 

23  such  membership  filed  after  December  31,   1987,  or  Rve 

24  years  after  the  date  of  the  granting  of  the  institution's  origi- 

25  nal  charter,  whichever  is  later,  except  in  consequence  of  ob- 
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1  taining  tnBuraDce  of  accounts  from  the  Federal  Savings  and 
2 'Loan  Insurance  Corporation.  The  Board  may  provide  a  rea- 

3  sonable  extension  of  time,  not  to  exceed  two  years,  beyond 

4  the  deadlines  imposed  by  this  subsection,  to  allow  a  rejected 

5  applicant  which  filed  in  good  faith  and  pursued  its  applica- 

6  tions  with  diligence,  to  file  a.  second  application.". 

7  TITLB  n— PROVISIONS  RELATING  TO  NATIONAL 

8  AND  MEMBER  BANES 

9  Fast  A — Gbnbbal  Fbovisions 

10  LBNDINO  LUIITB 

11  Sec.  201.  Section  5200  of  the  Revised  Statutes  (12 

12  U.S.C.  84)  is  amended  to  read  as  follows: 

IS  "Sec.  5200.  (aKl)  The  total  loans  or  extensions  of 

14  credit  by  a  national  banking  association  to  a  person  outst&nd- 

15  ing  at  one  time  and  not  fully  secured,  as  determined  in  a 

16  manner  consistent  with  paragraph  (2)  of  this  subsection,  by 

17  collateral  having  a  market  value  at  least  equal  to  the  amount 

18  of  the  loan  or  extension  of  credit  shaU  not  exceed  15  per 

19  centum  of  the  unimpaired  capital  and  unimpaired  surplus  of 

20  the  association. 

21  "(2)  The  total  loans  or  extensions  of  credit  by  a  national 

22  banking  association  to  a  person  outstanding  at  one  time  and 

23  fully  secured  by  readily  marketable  collateral  having  a 

24  market  value,  as  determined  by  reliable  price  quotations  rea- 

25  sonably  continuously  available  at  least  equal  to  the  amount  of 
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1  the  aflaociation'B  advance  and  in  accordance  with  any  other 

2  rules  or  regulations  established  by  the  Comptroller  of  the 

3  Currency,  shall  not  exceed  10  per  centum  of  the  oapital  and 

4  unimptured  surplus  of  the  association.  This  limitation  shall  be 

5  separate  from  and  in  addition  to  the  limitation  contained  in 

6  paragraph  (1)  of  this  subsection. 

7  "(b)  For  the  purpose  of  this  section — 

8  "(1)  the  terms  'loan  or  ezteDsion  of  credit'  and 
0  'loans  or  extensions  of  credit'  include  all  advances  of 

10  funds  to  a  person  made  on  the  basis  of  that  person's 

1 1  obligation  to  repay  the  funds  or  repayable  from  specific 

12  property  pledged  by  or  on  behalf  of  the  person; 

13  "(2)  the  term  'person'  includes  an  individual,  sole 

14  proprietorship,  partnership,  joint  venture,  association, 

15  trust,    estate,    business   trust,   corporation,    sovereign 

16  government  or   agency,   mstrumentality,   or  political 

17  subdivision  thereof,  or  any  similar  entity  or  organiza- 

18  tion;  and 

19  "(3)  the  amount  of  loans  or  extensions  of  credit  to 

20  one  person  shall  include  the  amount  of  all  loans  or  ex- 

21  tensions  of  credit  to  all  other  persons  where  the  first 

22  person  receives  the  benefit  from  the  proceeds  of  such 

23  loans  or  extensions  of  credit. 

24  "(c)  The  limitations  contained  in  subsection  (a)  shall  be 

25  ffubject  to  the  following  exceptions: 
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1  "(1)  LoEins  or  extentions  of  credit  Hrisisg  from  the 

2  discoimt  of  commerci&l  or  busioess  paper  evidenciog  ui 

3  obligation  to  the  person  negotiating  it  with  recourse 

4  shall  not  be  subject  to  any  limitalion  based  on  capital 

5  and  surplus. 

6  "(2)  The  purchase  of  bankers'  acceptances  af  the 

7  kind  described  in  section  13  of  the  Federal  Beserve 

8  Act  (12  U.S.C.  372  and  373)  and  issued  by  other 

9  banks  shall  not  be  subject  to  an;  limitation  based  on 

10  capitaJ  and  surplus. 

11  "(3)  Loans  or  extensions  of  credit  secured  by  bills 

12  of  lading,  warehouse  receipts,  or  similar  documents 

13  transferring  or  securing  title  to  readily  maiket&ble  sta- 

14  pies  shall  he  subject  to  a  limitation  of  25  per  centum  of 

15  capital  and  surplus  in  addition  to  the  general  limita- 

16  tions  if  the  market  value  of  the  staples  securing  the  ad- 

17  ditional  loans  or  extensions  of  credit  at  all  times  equals 

18  or  exceeds  1 15  per  centum  of  the  outstanding  amount 

19  of  the  loan  or  extension  of  credit.  The  staples  shall  be 

20  fully  covered  by  insurance  whenever  it  is  customary  to 

21  insure  such  staples. 

22  "(4)  Loans  or  extensions  of  credit  secured  by 

23  bonds,  notes,  certiGcat«s  of  indebtedness,  or  Treasuiy 

24  bills  of  the  United  States  or  by  other  such  obligations 

25  fully  guaranteed  as  to  principal  and  interest  by  the 
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1  United  States,  shall  not  be  subject  to  any  limitation 

2  based  on  capital  and  surplus. 

3  "(5)  Loans  or  estensions  of  credit  to  or  secured 

4  by  uncondition&l  takeout  commitments  or  guarantees  of 

5  any  department,  agency,  bureau,  board,  commission,  or 

6  establishment  of  the  United  States  or  corporation — 

7  wholly  owned  by  Uie  United  States  shall  not  be  subject 

8  to  any  limitation  based  on  capital  and  surplus. 

9  "(6)  Loans  or  extensions  of  credit  secured  by  a 

10  segregated  deposit  account  in  the  lending  bank  shall 

11  not  be  subject  te  any  limitation  based  on  capital  and 

12  surplus. 

13  "(7)  Loans  or  extensions  of  credit  to  any  financial 

14  institution  or  to  any  receiver,  conservator,  superintend- 

15  ent  of  banks,  or  other  agent  in  charge  of  the  business 

16  ai^  proper^  of  such  financial  institution,  when  such 

17  loans  or  extensions  of  credit  are  approved  by  the 

18  Comptroller  of  the  Currency  shall  not  be  subject  to  any 

19  limitation  baaed  on  capital  and  surplus. 

20  "(d)  The  Comptroller  of  the  Currency  may  prescribe 

21  rules  or  r^fulalions  defining  or  further  defining  terms  used  m 

22  this  section  determining  when  loans  or  extensions  of  credit  to 

23  one  person  shall  be  deemed  to  be  loans  or  extensions  of  credit 

24  to  any  other  person,  or  interpreting  any  of  Uie  provisions  of 

25  tills  section.". 
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1  BOBBOWING  LIMITS 

2  Sec.  202.  Section  5202  o(  the  Revised  Statutes  (12 

3  U.S.C  82)  is  amended  to  read  as  follows: 

4  "Sec.  5202.  The  Comptroller  of  the  Currency  may,  by 

5  rule  or  regulation,  establish  limitations  on  the  amount  bj 

6  which  a  national  banking  association  may  be  indebted  or  in 

7  any  way  subject  to  liability  to  make  payments,  including  hmi- 

8  tations  on  both  ascertainable  and  contingent  debts  and  liabil- 

9  ities.  The  Comptroller  of  the  Currency  may  establish  sepa- 

10  rate  limitations  on  particular  types  or  classes  of  transactions 

11  involving  national  bank  indebtedness  or  liability  and  may  al- 

12  ternatively  or  additionally  establish  aggregate  limitations  on 

13  total  indebtedness  and  Uability  of  national  banking  associ- 

14  ations.". 

15  BEAL  ESTATE  LOANS 

16  Sec.  203.  Section  24  of  the  Federal  Beserve  Act  (12 

17  U.S.C.  371)  is  amended  to  read  as  follows: 

18  "beal  estate  loans 

19  "Sec.  24.  (aKD  A  national  banking  association  may 

20  make  loans  secured  by  liens  on  interests  in  real  estate  (here- 

21  inafter  referred  to  as  'real  estate  loans')  in  accordance  widi 

22  the  provisions  of  this  section. 

23  "(2)  A  hen  taken  by  an  association  may  be  in  any  form 

24  recognized  as  a  perfected  lien  on  real  estate  under  the  law  of 

25  the  State  in  which  the  property  is  located.  If  the  security  for 
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1  ft  losQ  consists  of  a  lien  upon  or  the  assignment  of  a  leasehold 

2  estate,  the  loan  shall  be  deemed  a  real  estate  loan  regardless 

3  of  the  characterisation  of  the  bank's  lien  under  State  law;  in 

4  such  a  case  the  lease  term  must  estend  for  at  least  ten  years 

5  beyond  the  maturity  date  of  the  loan. 

6  "(S)  The  amount  advanced  on  any  real  estate  loan  shall 

7  not  esceed  an  amount  that  an  association  can  reasonably 

8  expect  to  recover  in  a  timely  manner  if  required  to  look  to 

9  the  lien  for  repayment  of  the  loan. 

10  "(4)  A  real  estate  loan  shall  adequately  provide,  through 

11  a  schedule  of  installment  and  other  payments,  a  take-out 

12  commitment,  or  a  similar  means,  for  the  payment  of  all  inter- 

13  eat  and  the  repayment  of  the  principal  of  the  loan  within  a 

14  reasonable  period  of  time. 

15  "(b)  The  limitations  and  restrictions  of  this  section  shall 

16  not  apply  to — 

17  "(1)  a  loan  secured  by  a  lien  on  an  interest  in  real 

18  estate  but  with  respect  to  which  an  association  does 

19  not  rely  on  the  lien  as  the  primary  security,  but  the 

20  association  shall  maintain  on  file  adequate  documenta- 

21  tion  that  the  primary  security  is  other  than  tiie  real 

22  estate  lien; 

23  "(2)  a  real  estate  loan  which  is  20  per  centum  or 

24  more  insured  or  unconditioDally  guaranteed  by  the  full 
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1  futh  and  credit  of  the  United  States  or  any  agency  or 

2  instnunentality  thereof;  or 

3  "(3)  financing  of  the  acquisition  or  development  of 

4  real  estate,  whether  in  the  form  of  construction  loans 

5  to  developers,  loans  to  real  estate  purchasers,  or  loans 

6  to  other  real  estate  lenders  if,  in  connection  with  such 

7  financing,  there  is  a  vahd  and  binding  agreement  with 

8  a  financially  responsible  lender  or  other  financially  re- 

9  sponsible  party  which  is  either  entered  into  directly 

10  with  the  lending  association  or  assigned  to  or  other- 

11  wise  made  for  the  benefit  of  the  association,  pursuant 

12  to  which  a  lender  or  other  party  is  unconditionally  re- 

13  quired  to  advance  to  the  association  within  a  reason- 

14  able  time  after  the  loan  is  made,  considering  the  pur- 

15  pose  of  the  association's  loan  and  all  the  facts  sur- 
16.  rounding  the  particular  transaction,  the  full  amount  of 

17  the  association's  loan. 

18  "(c)  An  association  may  arrange  real  estate  loans  and 

19  may  purchase  or  sell  any  real  estate  loan  obligations  in  whole 

20  or  in  part. 

21  "(d)  No  association  shall  make  real  estate  loans  in  an 

22  aggregate  amount  in  excess  of  its  time  and  savings  deposits. 

23  "(e)  Notes  representmg  loans  made  under  this  section  to 

24  finance  the  construction  of  residential  or  farm. buildings  and 

25  having  maturities  of  less  than  nine  months  shall  be  eligible 


dbyGoOt^Ic 


141 

53 

1.  for  discount  as  commercial  paper  within  the  terms  of  the 

2  secoid  paragraph  of  section  13  of  this  Act  if  accompanied  by 

3  a  valid  and  binding  agreement  entered  into  by  an  individual, 

4  partnership,  association,  or  corporation  acceptable  to  the  dia- 

5  counting  association,  to  advance  the  full  amount  of  the  loan 

6  upon  the  completion  of  the  building. 

7  "(f)  Any  loan  made  pursuant  to  this  section  shall  be 

8  subject  to  any  terms,  conditions,  or  limitations  which  may  he 

9  prescribed  by  the  Comptroller  of  the  Currency  by  rule  or 

10  regulations.". 

11  TECHNICAL  AMENDUENTS 

12  Sec.  204.  Section  5239(bKl)  of  the  B«vised  Statutes 

13  (12  U.S.C.  93(b)(1))  is  amended  by  inserting  before  "or  any 

14  regulation  issued  pursuant  thereto,"  the  following:  "any  of 

15  the  provisions  of  the  first  section  of  the  Act  of  September  28, 

16  1982  (76  Stat.  668;  12  U.S.C.  92a),". 

17  BANKEB8  BANKS 

18  Sec.  205.  (a)  Section  5169  of  the  Revised  Statutes  (12 

19  U.S.C.  27)  is  amended  by  adding  at  the  end  thereof  the  fol* 

20  lowing:  "The  Comptroller  of  the  Currency  may  also  issue  a 

21  certificate  of  authority  to  commence  the  business  of  banking 

22  pursuant  to  this  section  to  a  national  banking  association 

23  which  is  organized  solely  to  do  business  with  other  financial 

24  institutions,  their  officers,  directors,  or  employees,  if  such  as- 

25  sociation  is  owned  exclusively  (except  to  the  extent  directors' 
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1  qualifying  shares  are  required  by  law)  by  other  depositoiy 

2  imtitutioiiB  sod  is  engaged  exdusively  in  providing  banking 

3  services  for  other  banks  and  llkeir  officers,  directors,  and  em- 

4  ployees,  and  it  does  not  do  buainesB  viih  the  general 

5  public". 

6  (b)  Paragr^h  seventh  of  sectitm  5136  of  the  Eerised 

7  Statutes  (12  U.S.C.  24)  is  amended  by  adding  at  the  end 

8  thereof  the  ft^owing:  "Notwithstanding  any  other  provision 

9  of  this  paragraph,  the  asrociation  may  purchase  for  its  own 

10  account  shares  of  stock  of  a  national  banking  association 

1 1  which  is  organized  solely  to  do  business  with  oUier  financial 

12  Jnstitutions,  Uieir  officers,  directors,  or  employees,  if  such  as- 

13  sociation  is  owned  exclusively  Except  to  the  extent  directors' 

14  qualifying  shares  are  required  by  law)  by  other  depository 

15  institutions  and  if  such  association  is  engaged  exclusively  in 

16  providing  banking  services  for  other  banks  and  their  officers, 

17  directors,  and  employees,  and  it  does  not  do  business  with 

18  the  general  public,  but  in  no  event  shall  the  total  amount  (rf 

19  such  stock  held  by  the  association  exceed  at  any  time  10  per 

20  centum  of  its  capital  stock  and  paid  in  an  imimpsdred  surplus 

21  and  in  no  event  shall  the  purchase  of  sueh  stock  result  in  the 

22  association's  a<!quiring  more  than  5  per  centum  of  any  class 

23  of  voting  securides  of  such  association.". 
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1  (c)  Section  8(b)  of  the  Federal  Deposit  Insurance  Act 

2  (12  TJ.S.C.  18ie(b))  IB  amended  by  adding;  at  the  end  thereof 

3  Uie  following: 

4  "(5)  This  section  shall  apply,  in  the  same  manner  as  it 

5  applies  to  any  insured  bank  for  which  the  appropriate  Federal 

6  banking  agency  is  the  Comptroller  of  the  Currency,  to  any 

7  national  banking  association  chulsred  by  the  Comptroller  of 

8  the  Currency.". 

9  VEMJE  PEOVI8ION 

10  Sec.  206.  Section  5198  of  the  Revised  Statutes  (12 

11  U.S.C.  94)  is  amended  to  read  as  foUows: 

12  "Sec.  5198.  Actions  and  proceedings  agajnat  any  asso- 

13  ciation  under  this  title,  for  which  the  Federal  Deposit  Insur- 

14  ance  Corporation  has  been  appointed  as  receiver,  may  be 

15  brought  in  any  district  or  territorial  court  of  the  United 

16  States  within  the  district  in  which  sud  association  is  located 

17  or  in  any  State,  county,  or  municipal  court,  having  jurisdic- 

18  tion  in  similar  cases,  in  the  county  or  city  m  which  said  asso- 

19  ciation  is  located.''. 

20  LEGAL  HOLIDATS 

21  Sec.  207.  The  last  sentence  of  section  4(b)(1)  of  the  Act 

22  of  March  9,  1933  (12  U.S.C  95(b)(1))  is  amended  to  read  as 

23  follows:  "In  the  event  that  a  State  ofGcial  authorized  by  law 

24  designates  any  day  as  a  legal  holiday  for  ceremonial  or  emer- 

25  gency  reasons,  for  the  State  or  any  part  thereof,  that  same 
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1  day  shall  be  a  legal  holiday  /or  all  national  banking  associ- 

2  ations  or  their  offices  located  in  that  State  or  the  part  so 

3  affected.  A  national  banking  association  or  ita  affected  offices 

4  may  close  or  remun  open  on  such  a  legal  holiday  unless  the 

5  Comptroller  of  the  Currency  by  written  order  directs  other- 

6  wise.". 

7  AHENDHENT8  TO  DBBBOULATION  ACT 

8  Sec.  208.  (a)  Sections  721  and  722  of  the  Depository 

9  Institutions  Deregulation  and  Honetaiy  Control  Act  of  1980 

10  (12  U.S.C.  191  note)  are  amended  by  striking  out  the  phrase 

11  "closed  on  or  before  January  22,  1934"  each  place  it  ap- 

12  pears  and  inserting  in  lieu  thereof  "which  have  been  closed 

13  and  for  which  the  Comptroller  has  appointed  a  receiver  other 

14  than  the  Federal  Deposit  Insurance  Corporation". 

15  (b)  Title  Vn  of  such  Act  is  amended  by  adding  after 

16  section  723  the  following: 

17  "Past  C — Disposition  of  Unclaimbd  Pbopebty 

18  R.BCOVBBBD  FbOH  ClOSED  NATIONAL  BaNKS 

19  "PUBPOSE 

20  "Sec.  731.  The  purpose  of  this  part  is  to  dispose  of 

21  uncliumed  property  in  the  possession,  custody,  or  control  of 

22  the  Comptroller  of  the  Currency  by — 

23  "(1)  providing  Gnal  notice  of  the  availability  of 

24  unclaimed  property  from  closed  national  banks; 
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1  "(2)  baninif  rights  of  claimants  to  obtun  sucli 

2  property    from    the    Comptroller    after    a   reasonable 

3  period  of  time  following  such  notice;  and 

4  "(3)  authorizing  the  Comptroller  to  dispose  of 

5  such  property  for  which  no  clums  have  been  filed 

6  under  this  part. 

7  "definitions 

8  "Sbc.  732.  For  purposes  of  this  part — 

9  "(1)  the  term  'Comptroller'  means  the  Comptrol- 

10  ler  of  the  Currency; 

11  "(2)  the  term  'unclfumed  property'  means  any  ar- 
12'  tides,  items,  assets,  other  property,  or  the  proceeds 

13  thereof  from  safe  deposit  boxes  or  other  safekeeping 

14  arrangements  with  closed  national  banks,  in  the  pos- 

15  session,  custody,  or  control  of  the  Comptroller  in  its 

16  capacity  as  successor  to  receivers  of  those  hanks;  and 

17  "(3)  the  term  'claimant'  means  any  person  or 
16  enti^  asserting  a  legal  interest  in  title  to  or  possession 

19  of  unclaimed  property. 

20  "disposition  of  tTNCLAniBD  PBOPBBTT 

21  "Sbc.  733.  (a)  Within  one  hundred  and  eighty  days  fol- 

22  lowing  the  date  of  the  enactment  of  this  part,  the  Comptrol* 

23  ler  shall  publish  notice  once  a  week  for  four  weeks  in  the 

24  Federal  Register  that  all  claims  to  rights  of  any  person  or 

25  entity  to  obtain  possession  of  any  unclumed  property  in  Uie 
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1  possession,  custody,  or  control  of  the  Comptroller  must  be 

2  Sled  within  twelve  months  following  the  last  date  of  publica- 

3  tion  of  such  notice  or  shall  thereafter  be  barred.  Such  notice 

4  shall  contain  the  names  of  last  known  owners,  if  any,  names 

5  and  locaUons  of  affected  closed  banks,  and  a  general  descrip- 

6  tion  of  the  types  of  unclaimed  property  held  by  the  Comptrol- 

7  ler.  Reasonable  opportunity  for  inspection  of  subject  property 

8  by  possible  claimants  shall  be  provided  in  Washington,  Dis- 

9  trict  of  Columbia. 

10  "(b)  The  Comptroller  shall  dehver  such  property  to  any 

11  demonstrably  rightful  owner  or  his  or  her  authorized  repre- 

12  sentative  upon  receiving  adequate  proof  that  such  clfumant  is 

13  entitled  to  the  property,  but  only  if  the  clfumant  files  for  the 

14  property  within  twelve  months  following  the  last  date  notice 

15  is  published.  Such  proof  shall  include  convincing  documen- 

16  tary  evidence  of  entitlement,  together  with  an  affidavit  by  the 

17  claimant  attesting  to  his  or  her  rights  or  interest  in  the  prop- 

18  erty.  The  Comptroller  shall  have  authority  to  determine  the 

19  validity  of  all  claims  filed.  All  expenses  associated  with  the 

20  dehvery  of  any  property  shall  be  borne  by  the  clfumant. 

21  "(c)  If,  after  twelve  months  from  the  date  final  notice  is 

22  published,  any  such  property  remains  in  the  possession,  cus- 

23  tody,  or  control  of  the  Comptroller  for  which  no  valid  claim 

24  has  been  filed,  all  rights,  title,  and  interest  in  sucfa  property 
35  shall  immediately  be  vested  in  the  United  States,  fhe  Comp- 
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1  troller  shall  thereupon,  in  its  discretion,  sell,  use,  destroy,  or 

2  otherwise  dispose  of  any  such  uncldmed  property.  The  pro- 

3  ceeds  of  any  sale  authorized  by  this  provision,  aft«r  recoup- 

4  ment  hy  the  Comptroller  of  &ny  expenses  Incident  thereto, 

5  shall  be  covered  mto  the  Treasury  as  miscellaneous  receipts. 

6  "(d)  The  Comptroller  or  any  officer,  employee,  or  agent 

7  of  the  Comptroller  of  the  United  States  shall  not  be  subject  to 
6  legal  liability  for  delivery,  sale,  destruction,  or  other  disposi- 
9  tion  of  any  unclaimed  property  made  in  accordance  with  this 

10  part. 

11  "BULEUAKING  AUTHOBITT 

12  "Sec.  734.  The  Comptroller  may  issue  rules  and  rcgu- 

13  latJons  necessary  or  appropriate  to  carry  out  this  part.". 

14  BANKEBB  ACCEPTANCES 

15  Sec.  209.  The  seventh  paragraph  of  section  13  of  the 

16  Federal  Beserve  Act  (12  U.S.C.  372)  is  amended  to  read  as 

17  follows: 

18  "A  member  bank  may  accept  drafts  or  bills  of  exchange 

19  drawn  upon  it  having  not  more  than  six  months  sight  to  run, 

20  exclusive  of  days  of  grace,  which  grow  out  of  transactions 

21  involving  Uie  importation  or  exportation  of  goods,  which 

22  grow  out  of  transactions  involving  the  domestic  shipment  of 
S3  goods,  or  which  are  secured  at  the  time  of  acceptance  by  a 

24  warehouse  receipt  or  other  such  document  conveying  or  se- 

25  curing  title  covering  readily  muketable  staples.  No  member 
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1  bank  shall  accept  such  billB  for  which  it  shall  not  be  and 

2  remain  fully  secured  to  an  amount  equal  &t  any  time  in  the 

3  aggregate  to  more  than  200  per  centum  of  its  paid-up  and 

4  unimpaired  capital  stock  and  surplus  but  the  Board,  under 

5  such  conditions  as  it  may  prescribe,  may  authorize,  by  regu- 

6  lation  or  order,  any  member  bank  to  accept  such  bills  for 

7  which  such  member  bank  shall  not  be  and  remain  fully  se- 

8  cured  to  an  amount  not  esceeding  at  any  time  in  the  aggre- 

9  gate  300  per  centum  of  its  paid-up  and  unimpaired  capital 

10  stock  and  surplus.  No  member  bank  shall  accept,  whether  in 

11  a  foreign  or  domestic  transaction,  for  any  one  person,  part- 

12  nership,  corporation,  association,   or  other  entity  to  any 

13  amount  equal  at  any  time  in  the  aggregate  to  more  than  10 

14  per  centum  of  its  pud-up  and  unimpaired  capital  stock  and 

15  surplus,  unless  such  member  bank  is  secured  either  by  at- 

16  tached  documents  or  by  some  other  actual  security  growing 

17  out  of  the  same  transaction  as  the  acceptance.  Amounts  (i) 

18  representing  the  shipment  of  goods  where  a  member  bank  is 

19  fully  covered  by  primary  obligations  to  reimburse  it  that  are 

20  also  guaranteed  by  banks,  bankers,  or  corporations  regulated 

21  under  section  25  or  25a  of  this  Act;  or  (u)  with  respect  to 

22  which  a  member  bank  is  covered  by  participation  agreements 

23  from  other  banks  or  corporations  regulated  under  section  25 

24  or  25a  of  this  Act  shall  not  be  counted  toward  the  limitations 

25  in  the  preceding  two  sentences.  In  order  to  effectuate  the 
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1  purposes  of  this  paragraph,  the  Board  may  define  any  of  the 

2  terms  used  herein.". 

3  BANKIMQ  APFIL1ATB8 

4  Sec.  210.  (a)  This  section  may  be  cited  as  the  "Banking 

5  Affiliates  Act". 

6  (b)  Section  23A  of  Uie  Federal  Reserve  Act  (12  U.S.C. 

7  371c)  is  amended  to  read  as  follows: 

8  "Sbc.  23A.  (a)  Restrictions  on  Transactions  With  Af- 

9  filiates.— 

10  "(1)  A  member  bank  and  its  subsidiaries  may 

11  engage  in  a  covered  transaction  with  an  affiliate  only 

12  if— 

18  "(A)  the  covered  transaction  is  made  on  sub- 

14  stantially  the  same  terms  as  those  prevailing  at 

15  the  time  for  comparable  transactiooB  with  other 

16  nonaffiliated  companies; 

17  "(B)  in  the  case  of  any  affiliate,  the  a^re- 

18  gate    amount    of    covered    transactions    of    the 

19  member  bank  and  its  subsidiaries  will  not  exceed 

20  10  per  centum  of  the  capital  stock  and  surplus  of 

21  the  member  bank;  and 

22  "(C)  in  the  case  of  all  affiliates,  the  aggre- 

23  gate    amount    of    covered    transactions    of    the 

24  member  bank  and  its  subsidiaries  wilt  not  exceed 
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1  20  per  centum  of  the  capital  stock  and  surplus  of 

2  the  member  bank. 

3  "(2)  A  member  bank  and  its  subsidiaries  may  not 

4  purchase  a  low-quality  asset. 

5  "(b)  Definitions. — For  the  purpose  of  this  section — 

6  "(1)  any  transaction  with  a  director,  officer,  or 

7  .  oUier  employee  or  with  any  representative  of  an  afCli- 

8  ate  shall  be  deemed  t»  be  a  transaction  with  the  affili- 

9  ate  to  the  extent  that  the  proceeds  of  ^e  transaction 

10  are  used  for  the  benefit  of,  or  transferred  to,  the  affili- 

11  ate; 

12  "(2)  except  in  the  case  of  a  company  that  controls 

13  the  member  bank,  any  transaction  with  a  subsidiary  of 

14  an  affiliate  or  with  a  subsidiary  of  that  subsidiary  shall 

15  be  deemed  tti  be  a  transaction  with  such  affiliate; 

16  "(3)  the  term  'affiliate'  with  respect  to  a  member 

17  bank  means — 

18  "(A)  any  company  that  controls  the  member 

19  bank  and  any  other  company  that  is  controlled  by 

20  the  company  that  controls  the  member  bank; 

21  "(B)  a  bank  subsidiary  of  the  member  bank; 

22  "(C)  any  company  (i)  that  is  controlled  di- 

23  rectly  or  indirectly,  by  trust  or  otherwise,  by  or 

24  for  the  benefit  of  shareholders  who  beneficially  or 

25  otherwise  control,  directly  or  indirectly,  by  trust 
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1  or  otherwise,  the  member  bank  or  any  company 

2  that  controtB  the  member  bank;  or  (ii)  in  which  a 

3  majority  of  its  directors  or  trustees  constitute  a 

4  majority  of  the  persons  holding  any  such  ofGce 

5  with  the  member  bank  or  any  company  that  con- 

6  trols  the  member  bank; 

7  "(D)  any  company,  including  a  real  estate  in- 

8  vestment  trust,  that  is  sponsored  and  advised  on  a 

9  contractual  basis  by  the  member  bank  or  any  sub- 

10  sidiaiy  or  affiliate  of  the  member  bank;  and 

11  "(E)  any  company  that  the  Board  detennines 

12  by  regulation  or  order  to  have  a  relationship  with 

13  the  member  bank  or  any  subsidiary  or  affiliate  of 

14  the  member  bank,   such  that  judgments  by  the 

15  member  bank  or  its  subsidisjy,  with  respect  to 

16  transactions  with  such  company,  may  be  affected 

17  by    the    relationship    to    the    detriment    of    the 

18  member  bank  or  its  subsidiary; 

19  "(4)  the  following  shall  not  be  considered  to  be  an 

20  affiliate: 

21  "(A)  any  company,  other  than  a  bank,  that  is 

22  a  Bubsidiary  of  the  member  bank; 

23  "(B)  any  company  engaged  solely  in  holding 

24  tiie  premises  of  the  member  bank  with  which  it  is 

25  aiSliated; 
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1  "(C)  any  company  engaged  solely  in  con- 

2  ducting  a  safe  depoait  business; 

3  "(D)  any  company  engaged  solely  in  holding 

4  obligations  of  the  United  States  or  its  agencies  or 

5  obligations  fully  guaranteed  by  the  United  States 

6  or  its  agencies  as  to  principal  and  interest;  and 

7  "(E)  any  company  where  control  results  from 

8  the  exercise  of  rights  arising  out  of  a  bona  fide 

9  debt  previously  contracted,  but  only  for  the  period 

10  of  time  spedficaUy  authorized  under  applicable 

11  State  or  Federal  law  or  regulation  or  in  the  ab- 

12  sence  of  such  law  or  regulation  for  a  period  of 

13  two  years  from  the  date  of  the  exercise  of  such 

14  ri|^ts  or  the  effective  date  of  this  Act,  whichever 

15  date  is  later,  subject,  upon  application  for  good 

16  cause  shown,  to  authorization  by  the  Board  for 

17  extensions  of  time  for  not  more  than  one  year  at  a 

18  time,  but  such  extensions  m  the  aggregate  shall 

19  not  exceed  three  years; 

20  "(5KA)  a  company  or  shareholder  shall  be  deemed 

21  to  have  control  over  another  company  if — 

22  "(i)  such  company  or  shareholder,  directly  or 

23  indiiecUy,  or  acting  through  one  or  more  other 

24  persons  owns,  controls,  or  has  power  to  vote  25 
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1  per  centum  or  more  of  any  class  of  voting  aecuri- 

2  ties  of  the  other  company; 

3  "(ii)  such  company  or  shareholder  controls  in 

4  any  manner  the  election  of  a  majority  of  the  di- 

5  rectors  or  trustees  of  the  other  company;  or 

6  "(iii)  the  Board  determines,  after  notice  and 

7  opportunity  for  hearing,  that  such  company  or 

8  shareholder,  directly  or  indirectly,  exereises  a  con- 

9  trolling  influence  over  the  management  or  poUcies 

10  of  the  other  company;  and 

11  "(B)  notwithstanding  any  other  provision  of  this 

12  subsection,  no  company  shall  be  deemed  to  own  or 

13  c(Hitrol  another  company  by  virtue  of  its  ownership  or 

14  control  of  shares  in  a  fiduciary  capacity,  except  as  pro- 

15  vided  in  paragraph  (3HB),  but  shares  shall  not  be 

16  deemed  to  be  owned  or  controlled  in  a  fiduciary  capac- 

17  ity  if  the  company  owning  or  controlling  such  shares 

18  has    sole  discretionary  authority  to  exercise   voting 

19  rights  with  respect  thereto,  or  if  the  company  owning 

20  or  controlling  such  shares  is  a  business  trust; 

21  "(6)  the  tenn  'subsidiary'  with  respect  to  a  speci- 

22  fied  company  means  a  company  that  is  controlled  by 

23  such  specified  company; 

24  "(7)  the  term  'bazik'  means  any  institution  orga- 

25  nized  under  the  laws  of  the  United  States,  any  State  of 
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1  the  United  States,  tiie  Disbict  of  Columbia,  any  terri- 

2  tory  of  the  United  States,  Puerto  Bico,  Guam,  Ameii- 

3  can  Samoftt  or  the  United  States  Virgin  Islands  which 

4  (A)  acoepts  deposits  that  the  depositor  has  a  legal  ri^t 

5  to  withdraw  on  demand,  and  (B)  engages  in  the  ban- 

6  ness  of  making  commercial  loans.  Such  term  does  not 

7  include  any  company  operating  under  section  25  or 

8  section  25(a)  of  the  Federal  Reserve  Act,  or  any  com- 

9  pany  which  does  not  do  business  within  the  United 

10  States  or  whose  only  business  within  the  United  States 

11  is  incidental  to  its  activities  outside  the  United  States; 

12  "(6)  the  term  'company'  means  a  corporation, 

13  partnership,  business  trust,  association  or  similar  orga- 

14  oization.  Unless  specifically  excluded,  the  term  'compar 

15  ny'  includes  a  'member  bank'  and  a  'bank'; 

16  "(9)  the  term  'covered  transaction'  means  vith  re- 

17  spect  to  an  affiliate  of  a  member  bank — 

18  "(A)  a  loan  or  extension  of  credit  to  the  affil- 

19  iate; 

20  "(B)  a  purchase  of  or  an  investment  in  secu- 

21  rides  of  the  affiliate; 

22  "(C)  a  purchase  of  assets,  including  assets 

23  subject  to  an  agreement  to  repurchase,  from  the 

24  affiliate; 
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1  "(D)  the  acceptance  of  securities  of  the  affili- 

2  '  ate  as  collateral  security  for  a  loan  or  extension  of 
S  credit  to  any  person  or  company;  or 

4  "(E)  the  issuance  of  an  acceptance,  guaran- 

5  tee,  or  letter  of  credit,  including  an  endorsement 

6  or  standby  letter  of  credit  to,  or  on  behalf  of,  an 

7  affiliate; 

8  "(10)   the  term  'aggregate   amount  of  covered 

9  transactions'  means  the  amount  of  the  covered  transac- 

10  tioBS  about  to  be  engaged  in  added  to  the  current 

1 1  amount  of  all  outstanding  covered  transactions; 

12  "(11)  the  term  'securities'  means  stocks,  bonds, 
IS  debentures,  notes,  or  other  similar  obligations;  and 

14  "(12)  the  term  'low-quality  asset'  means  an  asset 

15  that  falls  <n  any  one  or  more  of  tiie  following  catego- 

16  ries: 

17  "(A)   an  asset  classified   as    'substandard', 

18  'doubtful',  or  'loss'  or  treated  as  'other  loans  es- 

19  peciaUy.  mentioned'  in  the  most  recent  report  of 

20  examination  prepared  by  either  a  Federal  or  State 

21  supervisoiy  agency; 

22  "(B)  an  asset  in  a  nonaccnial  status; 

23  "(C)  an  asset  on  which  principal  or  interest 

24  payments  are  more  ihan  thirty  days  past  due;  or 
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1  "(D)  an  anet  whote  tenns  have  bem  n»- 

3  negotiated  or  compromiied  due  to  the  deterinat- 

3  ing  fm^in>]  condition  ol  the  oUigfR'. 

4  "(c)  Exemptions. — The  proriaicHis  ot  thia  sectitHi  shall 

5  not  be  ^>plicable  to — 

6  "(1)  any  tnuuactian,  except  for  the  parchase  td  u 

7  tow-quali^  asset,  with  a  bank — 

8  "(A)  idiich  controls  80  per  centum  or  man 

9  of  the  voting  shares  (rf  the  member  bank; 

10  "(B)  in  idiicfa  the  member  bank  controls  80 

11  per  centum  or  more  of  the  voting  shares;  or 

12  "(C)  in  which  80  per  centum  or  more  of  the 

13  voting  shares  are  controlled  by  the  conqiaoy  that 

14  controls  80  per  centum  or  more  of  the  voting 

15  shares  of  the  member  bank; 

16  "(2)  making  noninterest  bearing  deposits  in  an  af- 

17  filiated  bank; 

18  "(3)  giving  immediate  credit  to  an  affiliated  bank 

19  for  uncollected  items  received  in  the  ordinary  course  of 

20  business; 

21  "(4)  making  any  loan  or  extension  of  credit  to  any 

22  affiliate  that  is  fully  secured  by  obligations  of  the 

23  United  States  or  its  agencies  or  obligations  fully  guar- 

24  anteed  by  the  United  States  or  its  agencies  as  to  prin- 

25  cipal  and  interest; 
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1  "(5)  purchasing  Beciiritieg  of  any  company  of  the 

2  kinds  described  in  section  4(c)(1)  of  the  Bank  Holding 

3  Company  Act  of  1956;  and 

4  "(6)  purchasing  assets  having  a  readily  identifiable 

5  and  publicly  available  mu-ket  quotation  and  purchased 

6  at  that  market  quotation. 

7  "(d)  Sboubtit  fob  Cbbtaik  Tbanhactions  With 

8  Atfiliatbs. — 

9  "(1)  Each  loim  or  extension  of  credit  to,  or  guar- 

10  antee,  acceptance,  or  letter  of  credit  issued  to,  or  on 

11  behalf  of,  an  affiliate  by  a  member  bank  or  its  subsidi- 

12  ary  shall  be  secured  at  the  time  of  tlie  transaction  by 

13  eollatertU  having  a  market  value  equal  to — 

14  "(A)  100  per  centum  of  the  amount  of  such 

15  loan  or  extension  of  credit,  guarantee,  acceptance, 

16  or  letter  of  credit  if  the  collateral  is  composed  of 

17  obligations  of  the  United  States  or  its  agencies  or 

18  obligations  fully  guaranteed  by  Uie  United  States 

19  or  its  agencies  as  to  principal  and  interest,  or 

20  notes,  drafts,  bills  of  exchange  or  bankers'  accept- 

21  ances  that  are  eligible  for  rediscount  or  purchase 

22  by  the  Federal  Reserve  Banks; 

23  "(B)  110  per  centum  of  the  amount  of  such 

24  loan  or  extension  of  credit,  guarantee,  acceptance, 

25  or  letter  of  credit  if  the  collateral  is  composed  of 
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1  oU^itioDi  of  any  SUde  or  pofitieal  mbfinBon  of 

2  asyStale; 

3  "<0  120  per  catDB  irf  the  ■nooak  id  toA 

4  kwo  or  nrlT"~ff"  irf  credit,  ptmBlee.  ■injfUiim, 

5  or  letto- irf  era£t  tf  die  edbtenl  ii  a^pond  of 

6  mill  I  ihln  iiiiliiiiiiiieli.  iwliidin,  iiiiimiMii.  im 

7  "0^  130  ra  eatam  id  Om  waaasM  of  socfa 

8  kMn  or  ■■'-^■™'  of  credit,  goanBtee,  m  i  iifffa, 

9  or  letter  of  cn^  if  the  nlhtBral  ii  empond  of 

10  itaek.  Ifluee,  or  other  real  or  pcnoaal  puputj. 

11  "(S)  Amj  soA  cdUteral  tkat  ie  iiihee^tiitlj  re- 

12  tired  or  unortixed  tb»B  be  repikaccd  W  edditiMMl  efip- 

13  hie  edlateial  where  seeded  to  keep  the  pwuftagu  of 

14  tlK  cdUtenl  nfaw  relaliTC  Id  die  UMOitt  of  the  e«- 

15  Handing  loan  or  wrteniiBB  td  o«d^  gnaianter.  accept- 

16  aaee,  or  letter  of  credit  e^aal  ta  the  laiBiBBn  pew«l 
IT  ^e  required  at  the  iBception  of  the  tiaimctioB. 

18  '^3)  A  knr-4aalit7  acKi  lUI  aot  be  a<aptaldi  m 

19  cdbtenL 

20  "H)  The  aeearitie*  of  an  a^Bate  of  the  mtMber 
31  bank  dnJI  act  be  acceptable  at  coAataral  far  a  loan  m 
22  *■*—"■'  of  cn£t  to.  or  gBarantee.  Mnptaun.  ar 
33  leaer  of  oefit  iMMd  10.  or  OB  facUf  ol  that  afSnte 
24  or  aar  other  aSfiate  «r  the  a 
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1  "(5)  The  oollateral  requirements  of  this  pa^graph 

2  shall  not  be  applicable  to  an  acceptance  that  is  ab«ady 

3  fully  secured  either  by  attached  documents  or  by  other 

4  property  having  an  ascertainable  mu'ket  value  that  is 

5  involved  in  the  transaction. 

6  "(e)  Bm^HAKmo  AND  Additional  ExBBipnoNS. — 

7  "<1)  The  Board  may  preBcribe,  by  regulation  or 

8  order,  limitations  or  other  requu-ements  as  to   any 

9  transactions  vrith  any  company  in  which  the  member 
10  bank  or  a  bank  affiliate  of  the  member  bank  owns,  di- 
ll rectly  or  indirecUy,  a  minoii^  equi^  interest  other 

12  than  in  a  fiduciary  capadty,  and  may  issue  such  fur- 

13  ther  regulations  and  orders,  including  definitions  con- 

14  sistent  with  tliis  section,  as  may  be  necessary  to  ad- 

15  minister  and  cany  out  the  purposes  of  this  section  and 

16  to  prevent  evasions  thereof. 

17  "(2)  The  Board  may,  at  its  discretion,  by  regula- 

18  tion  or  order  exempt  transactions  or  relationships  from 

19  the  requirements  of  this  section  if  it  finds  such  exemp- 

20  tions  to  be  in  the  public  interest  and  consistent  with 

21  the  purposes  of  this  section.". 

22  (c)  Section  23A  of  the  Federal  Beserve  Act,  as  amended 

23  by  this  section,  shall  apply  to  any  transaction  entered  into 

24  after  the  date  of  enactment  of  this  Act,  except  for  transac- 

25  tiuus  which  are  the  subject  of  a  binding  written  contract  or 
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1  conunitment  entered  into  on  or  before  ,  1981, 

2  and  except  that  an;  renewal  of  a  participation  loan  outstuid- 

3  ing  on  ,  1981,  to  a  company  that  becomes  an 

4  affiliate  as  a  result  of  the  enactment  of  this  Act,  or  any  par- 

5  dcipfttion  loan  to  such  an  affiliate  emulating  from  the  renew- 

6  al  of  a  binding  written  contract  or  commitment  outstanding 

7  on  ,  1981,  shall  not  be  subject  to  the  collateral 

8  requirements  of  this  Act. 

9  (d)  Section  18(j)  of  the  Federal  Deposit  Insurance  Act 

10  (12  U.S.C.  I828(i))  is  amended  by  striking  out  ",  within  the 

11  meaning  of  section  2  of  the  Banking  Act  of  1933,  as  amend- 

12  ed,  and". 

13  EXEMPTION  FEOM  BESEBVE  BE4UIBBMENTS 

14  Sec.  211.  (a)  Section  19{bK9)  of  the  Federal  Reserve 

15  Act  (12  U.S.C.  461(b)(9))  is  amended— 

16  (1)  by  inserting  "(A)"  after  "(9)";  and 

17  (2)  by  adding  at  the  end  thereof  the  following: 

18  "(B)  Requirements  imposed  under  paragraph  (2) 

19  of  this  subsection  shall  not  apply  to  any  depositoiy  in- 

20  stitution  which  has  less  than  $5,000,0(X)  in  deposits  as 

21  of  the  close  of  its  most  recent  full  fiscal  year,  which 

22  amount  shall  be  adjusted  as  provided  in  subparagraph 

23  (C). 

24  "(C)  Kot  later  than  December  31  of  each  year  be- 

25  ginning  in  1982,  the  Board  shall  issue  a  regulation  in- 
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1  creasing  for  the  next  succeeding  calendar  year  the 

2  dollar  amount  contained  in  subparagraph  (B)  (or  which 

3  was  last  determined  pursuant  to  this  subparagraph)  by 

4  an  amount  obtained  by  multiplying  such  dollar  amount 

5  by  80  per  centum  of  the  percentage  increase  in  the 

6  total  deposits  of  all  depository  institutions.  The  Board 

7  may  calculate  the  amount  of  the  increase  by  using  in- 

8  formation   on   deposits   received  periodically   by   the 

9  Board  for  selected  depository  institutions.  The  increase 

10  in  deposits  shall  be  determined  by  subtracting  the 

11  amount  of  such  deposits  on  June  SOth  of  the  preceding 

12  calendar  year  from  the  amount  of  such  deposits  on 

13  June  SOth  of  the  calendar  year  involved.  No  adjust- 

14  ment  will  be  made  for  a  decrease  in  total  deposits.". 

15  (b)  Section  19(bK7)  of  the  Federal  Reserve  Act  is 

16  amended  by  inserting  "including  those  exempted  under  sub- 

17  paragraph  (9XB)"  after  "Any  depository  institution". 

18  (c)  Section  llA(cX2)  of  the  Federal  Beserve  Act  is 

19  amended  by  inserting  "including  those  exempted  under  sub- 

20  section  19(b)(9)  of  this  Act"  after  "nonmember  depository 

21  institution". 
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1  Past  B — Finanoial  LrerETDTiONB  RsanLATOBT  Act 

2  Ahbndmentb 
8  loam  ldotb 

4  Sbc.  221.  SeotioB  22(g)  of  the  Federal  Reserve  Act  (12 

5  U.S.C.  375a)  is  ftmeiided  by  deleting  the  phrue  "not  ezceed- 

6  mg  $60,000"  in  paragr&ph  (2),  and  by  deleting  the  phram  ", 

7  not  exceeding  the  aggregate  amount  of  $20,000  outstanding 

8  at  any  one  time,"  in  paragraph  (3). 

9  CIVIL  PHNALTIBB 

10  Sbc.  222.  Subsection  GHD  of  section  19  of  the  Federal 

11  Reserve  Act  (12  U.S.O.  505(1));  section  5(d)(8)(B)(i)  of  the 

12  Home  Owners'  Loan  Act  (12  U.S.C.  1464(dK8)(B)0));  sec- 

13  tion  8(b)(1)  of  the  Bank  Holding  Company  Act  of  1956  (12 

14  U.S.C.  1847(b)(1));  and  section  106(b)(2)(FKi)  of  the  Bank 

15  Holding  Company  Act  Amendments  of  1970  (12  U.S.G. 

16  1972(2)(F)(i)),  are  amended  by  inserting  before  the  period  at 

17  the  end  thereof  the  following:  ":  Provided,  That  the  agency 

18  having  authority  to  impose  a  civil  money  penalty  may,  in  its 

19  discretioD,  compromise,  modify,  or  remit  any  civil  money 

20  pen^t^  which  is  subject  to  imposition  or  has  been  imposed 

21  under  such  authority". 

22  BEFBAL  OF  BBPOBTDtG  BBQDIBEMBNT 

23  Sbc.  223.  Section  22(g)  of  the  Federal  Reserve  Act  (12 

24  U.S.C.  375a)  is  amended  by  striking  out  paragraph  (9)  (12 
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1  U.S.C.  376a(9)),  and  redesigiiataiig  pangra^ih  (10)  as  para- 

2  graph©). 

3  DJSCBBTIONABT  ASSBBSICBNT  AND  OOLLBCTION 

4  8bo.  284.  Each  of  the  following  provisions  is  amended 

5  by  striking  the  term  "shall"  and  insertdn;  in  lieu  thereof  the 

6  term  "may"} 

7  (1)  the  second  sentenoe  of  section  29  of  the  Fed- 

8  eral  B«&erve  Act  (12  U.S.C.  504(a)); 

9  (2)  ^e  Bee<md  sentence  of  section  19fl)(l)  of  the 

10  Federal  Reserve  Act  (19  U.S.C.  505(1)); 

11  (3)  the  second  sentence  (rf  section  5239(b)(1)  of 

12  the  Revised  Statutes  (12  U.S.C.  93(bKl)); 

13  (4)  the  second  sentence  of  section  8(bKl)  of  the 

14  Bank  Holding   Company  Act   of    1956   (12   U.S.C. 
16  1847(b)(1)); 

16  (5)  the  second  sentence  of  section  408(jK4XA)  of 

17  the  Natdond  Housing  Act  (12  U.S.C.  1730ft(jK4)(A)); 

18  (6)  tbe  second  sentenoe  of  section  8(iK2)(i)  of  the 

19  Federal      Deposit      Insurance      Act      (12      U.S.C. 

20  1818aX2)Ci)); 

21  (7)  the  second  sentence  of  section  407(kK3)(A)  of 

22  the  National  Housing  Act  (12  U.S.C.  1730(kK3KA)); 

23  (8)  the  second  sentence  of  section  5(d)(8)(6Xi)  of 

24  the      Home      Owners'      Loan      Act      (12      U.S.C. 

25  1464(dK8)(B)Ci)); 
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1  (9)  the  second  Bentence  of  section  206<j)(2)<A)  of 

2  the     Feder&l      Credit     Union     Act     (12     U.S.G. 

3  1786(jH2HA)); 

4  (10)  the  second  sentence  of  section  IS^SHA)  of 

5  the    Federal    Deposit    losurtuice    Act    (12    U.S.O. 

6  1828QK3HA));  and 

7  (11)  the  second  sentence  of  section  lO6(b)(2)(F)0 

8  of  the  Bank  Holding  Company  Act  Amendments  of 

9  1970  (12  U.S.C.  1972(2)(FHi)). 

10  APPBOVAL  OP  CERTAIN  LOANS 

11  Sec.  225.  Section  22(hK2)  of  the  Federal  Beserve  Act 

12  (12  U.S.C.  375b(2))  is  amended  by  striking  the  phrase  "a 

13  majority  of  the  entire"  and  inserting  "the"  in  lieu  theretrf. 

14  LOANB  TO  0FFICBB8  OP  8VB8IDIABIES 

15  Sec.  226.  Subparagraphs  (D)  and  (£)  of  section  22(h)(6) 

16  of  the  Federal  B«8erve  Act  (12  U.S.C.  375b(6))  are  amended 

17  by  striking  out  the  phrase  ",  or  with  any  other  subsidiary  of 

18  such  bazik  holding  company"  each  place  it  appears  therein. 

19  TECHNICAL  AHENDUBNTS 

20  Sec.  227.  (a)  Section  5239(bKl)  of  the  Revised  Statutes 

21  is  amended  by  striking  out  "chapter"  and  inserting  in  lieu 

22  thereof  "Titie". 

23  (b)  Section  407(h)(1)  of  the  National  Housing  Act  (12 

24  U.S.C.  1730(h)(1))  is  amended— 
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1  (1)  by  striking  out  "persons"  in  the  first  sentence 

2  and  inserting  in  lieu  thereof  "person";  and 

3  (2)  by  striking  out  "(3)"  in  the  last  sentence  and 

4  inserting  in  lieu  thereof  "(2)". 

5  (c)  The  first  sentence  of  section  8(b)(3)  of  the  Federal 

6  Deposit  Insurance  Act  (12  U.8.C.  1818(b)(3))  is  amended  by 

7  striking  out  "25A"  and  inserting  in  lieu  thereof  "25(a)". 
6  EXCLUSION  OF  FOBEION  BANKS 

9  8bc.  228.  Section  18(})(2)  of  the  Federal  Deposit  Insur- 

10  ance  Act  (12  U.S.C.  1828(j)(2))  is  amended  by  adding  at  the 

11  end  thereof  the  following:  "The  provisions  of  this  subsection 

12  shall  not  apply  to  any  foreign  bank,  as  defined  in  section 

13  1(b)(7)  of  PMbhc  Law  95-369  (12  U.S.C.  3101(7))  having  an 

14  insured  branch  in  the  United  States,  but  shall  apply  to  the 

15  insured  branch.". 

16  TECHNICAL  AUENDMBNTB 

17  Sec.  229.  (a)  Section  107(aKl)  of  the  Financial  Institu- 

18  dons  Regulatory  and  Interest  Rate  Control  Act  of  1978  b 

19  amended  by  sbiking  out  "Section  8(b)"  and  inserting  in  heu 

20  thereof  "Sections  8(bKl)  and  8(b)(2)"  and  by  striking  out 

21  "(12  U.S.C.  1818(b))  is"  and  inserting  in  lieu  thereof  "(12 

22  U.8.C.  1818(b)(1)  and  (b)(2))  are". 

23  (b)  Section  205(2)  of  the  Depository  Institution  Hanage- 

24  mcnt  Interiocks  Act  (12  U.S.C.  3204(2))  is  amended  by 

25  striking  "25A"  and  insertti^  in  lieu  thereof  "25(a)". 


dbyGoOt^Ic 


1  "(D)  u  aasM  iriMiw  tenns  bmve  boeo  re- 

2  negotiated  or  coatpmnaatA  due  to  the  deterinat- 

3  bog  fiii«mn«]  conditHHi  of  the  oUign'. 

4  "(c)  ExBHPTiONS. — The  pixmnou  of  this  seetkm  Bhifl 

5  not  be  ^tpBcaUe  to^ 

6  "<1)  an;  tranaaction,  except  for  the  porchMe  of  s 

7  low-quality  waet,  with  a  bank — 

8  "(A)  vbicb  oontrolB  80  per  eeatam  or  toon 

9  (tf  the  voting  abares  of  the  member  bank; 

10  "(B)  in  iriiicb  the  member  bank  oimtrolB  80 

11  per  centum  or  mme  <A  the  voting  shares;  or 

12  "(O  in  which  80  per  centom  or  more  of  the 

13  voting  shares  are  controlled  by  the  oonqway  that 

14  coDtrolfl  80  per  centom  or  more  of  the  voting 

15  shares  of  the  member  bank; 

16  "(2)  making  noninterest  bearing  deporata  in  an  af- 

17  filiated  bank; 

18  "(3)  giving  immedi&te  credit  to  an  affiliated  bank 

19  for  uncollected  items  received  in  the  ordinary  course  of 

20  business; 

21  "(4)  making  any  loan  or  extension  of  credit  to  any 

22  affiliate  that  is  fully  secured  by  obligations  of  the 

23  United  States  or  its  agencies  or  obligations  fully  guar- 

24  anteed  by  the  United  States  or  its  agenciea  as  to  prin- 

25  cipal  and  interest; 
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1  "(5)  purchasing  secuHtieB  of  any  company  of  the 

2  kinds  described  in  section  4<cHl)  of  the  Bank  Holding 

3  Company  Act  of  1956;  and 

4  "(6)  purchasing  assets  having  a  readily  identifiable 

5  and  publicly  available  market  quotation  and  purchased 

6  at  that  market  quotation. 

7  "(d)  Seodbitt  fob  Cbbtain  Tbansactions  With 

8  Appiliatbs. — 

9  "(1)  Each  loan  or  eztension  of  credit  to,  or  guar- 

10  antee,  acceptance,  or  letter  of  credit  issued  to,  or  on 

11  behalf  of,  an  affiliate  by  a  member  bank  or  its  subsidi- 

12  ary  shall  be  secured  at  the  time  of  the  transaction  by 
18  c<dlatend  having  a  market  value  equal  to — 

14  "(A)  100  per  centum  of  Uie  amount  of  such 

15  loan  or  extension  of  credit,  guarantee,  acceptance, 

16  or  letter  of  credit  if  the  collateral  is  composed  of 

17  obligstions  of  Uie  United  States  or  its  agencies  or 

18  obligations  fully  guaranteed  by  the  United  States 

19  or  its  agencies  as   to  principal  and  interest,   or 

20  notes,  drafts,  bills  of  exchange  or  bankers'  accept- 

21  ances  that  are  eligible  for  rediscount  or  purchase 

22  by  the  Federal  Reserve  Banks; 

23  "(B)  110  per  centum  of  the  amount  of  such 

24  loan  or  extension  of  credit,  guarantee,  acceptance, 

25  or  letter  of  credit  if  the  collateral  is  composed  of 
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1  obligatioiis  of  any  State  at  political  subdiviBioii  of 

2  an;  State; 

3  "(C)  120  per  oentmn  ot  the  amount  of  sudi 

4  loaa  or  extension  of  credit,  guarantee,  acceptanoe, 

5  or  letter  of  credit  if  the  coUateral  is  ccHnposed  ot 

6  oUier  debt  instruments,  including  receirables;  or 

7  "(D)  130  per  centum  of  the  amount  of  sudi 

8  loan  or  extension  fA  credit,  guarantee,  acceptance, 

9  or  letta-  of  credit  if  the  collateral  is  composed  of 

10  stock,  leases,  or  other  real  or  personal  propeity. 

11  "(2)  Any  such  collateral  that  is  subsequently  re- 

12  tired  or  am<Htized  shall  be  replaced  by  additional  eligi- 

13  ble  collateral  where  needed  to  keep  the  percentage  of 

14  the  collateral  value  relative  to  the  amount  of  the  out- 

15  standing  loan  or  extension  of  credit,  guarantee,  accept- 

16  ance,  or  letter  of  credit  equal  to  the  minitniim  peroent- 

17  age  required  at  the  inceptioD  of  the  transaction. 

18  "(3)  A  low-quality  asset  shall  not  be  acceptable  as 

19  collateral. 

20  "(4)  The  securities  of  an  affiliate  of  the  member 

21  bank  shall  not  be  acceptable  as  collateral  for  a  loan  or 

22  extension  of  credit  to,   or  guarantee,   acceptance,  or 

23  letter  of  credit  issued  to,  or  on  behalf  of,  that  affiliate 

24  or  any  other  affiliate  of  the  member  bank. 
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t  "(5)  The  collateral  requirements  of  dus  paiygraph 

2  sh&ll  not  be  applic^le  to  an  acceptance  that  is  already 

3  fully  secured  either  by  attached  documents  or  by  other 

4  property  having  an  ascertunahle  market  value  that  is 

5  involved  in  the  transaction. 

6  "(e)  BuLBUAKrao  AND  Additional  Exemptions. — 

7  "(1)  The  Board  may  prescribe,  by  regulation  or 

8  order,   limitations  or  other  requirements  as  to  any 

9  transactions  with  any  company  in  which  the  member 
10  bank  or  a  bank  afGliate  of  the  member  bank  owns,  di- 
ll rectly  or  indirectly,  a  minority  equity  interest  other 

12  than  in  a  fiduciary  capacity,  and  may  issue  such  fur- 

13  ther  regulations  and  orders,  including  definitions  con- 

14  sistent  with  this  section,  as  may  be  necessary  to  ad- 

15  minister  and  cany  out  the  purposes  of  this  section  and 

16  to  prevent  evasions  thereof. 

17  "(2)  The  Board  may,  at  its  discretion,  by  regula- 

18  tion  or  order  exempt  transactions  or  relationships  from 

19  the  requirements  of  this  section  if  it  finds  such  exemp- 

20  tions  to  be  in  the  public  interest  and  consistent  with 

21  the  pmposes  of  this  section.". 

22  (c)  Section  23A  of  the  Federal  Beserve  Act,  as  amended 

23  by  this  section,  shall  apply  to  any  transaction  entered  into 

24  after  the  date  of  enactment  of  this  Act,  except  for  transac- 

25  tions  which  are  the  subject  of  a  binding  written  contract  or 
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1  commitmeat  entered  into  on  or  before  ,  1981, 

2  and  except  that  an;  renewal  of  a  participation  loan  outstand- 

3  ing  OD  ,  1981,  to  a  company  that  becomes  an 

4  affiliate  as  a  result  of  the  enactment  of  this  Act,  or  any  par- 

5  ticipation  loan  1«  such  an  affiliate  emanating  from  the  renew- 

6  al  of  a  binding  written  contract  or  commitment  outstanding 

7  on  ,  1981,  shall  not  be  snbject  to  the  collateral 

8  requirements  of  this  Act. 

9  (d)  Section  18Q)  of  the  Federal  Deposit  Inguiance  Act 

10  (12  U.8.C.  1828<j))  is  amended  by  striking  out  ",  within  the 

11  meaning  of  section  2  of  the  Banking  Act  of  1933,  as  amend* 

12  ed,  and". 

13  EXEMPTION  FROM  BEBEBVE  BEQUIBBMENTB 

14  Sec.  211.  (a)  Section  19(b)(9)  of  the  Federal  Reserve 

15  Act  (12  U.S.C.  461(bM9))  is  amended— 

16  (1)  by  inserting  "(A)"  after  "(9)";  and 

17  (2)  by  adding  at  the  end  thereof  the  following: 

18  "(B)  Requirements  imposed  under  paragraph  (2) 

19  of  this  subsection  shall  not  apply  to  any  depository  in- 

20  stitudon  which  has  less  than  $5,(X)0,0(X)  in  deposits  as 

21  of  the  close  of  its  most  recent  full  fiscal  year,  which 

22  amount  shall  be  adjusted  as  provided  in  subparagraph 

23  (C). 

24  "(C)  Not  later  thui  December  31  of  each  year  be- 

25  ginning  in  1982,  the  Board  shall  issue  a  regulation  in- 
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1  creasing  for  the  next  succeeding  calendar  year  the 

2  dollar  amount  contained  in  subparagraph  (B)  (or  which 

3  was  last  determined  pursuant  to  this  subparagraph)  by 

4  an  amount  obtained  by  multiplying  such  dollar  amount 

5  by  80  per  centum  of  &e  percentage  increase  in  &e 

6  total  deposits  of  all  depositoiy  institutions.  The  Board 

7  may  calculate  the  amount  of  the  increase  by  using  in- 

8  formation    on    deposits    received   periodically    by   the 

9  Board  for  selected  depository  institutions.  The  increase 

10  in  deposits  shall  be  determined  by  subtracting  the 

11  amount  of  such  deposits  on  June  30th  of  the  preceding 

12  oaiendar  year  from  the  amount  of  such  deposits  on 

13  June  30th  of  the  calendar  year  involved.  No  adjust- 

14  ment  will  be  made  for  a  decrease  in  total  deposits.". 
16  (b)  Section   19(b)(7)  of  the  Federal  Reserve  Act  is 

16  amended  by  inserting  "including  those  exempted  under  sub- 

17  paragraph  (9)(B)"  after  "Any  depository  institution". 

15  (c)  Section  llA(cK2)  of  the  Federal  Beserve  Act  is 

19  amended  by  inserting  "including  those  exempted  under  sub- 

20  section  19(bK9)  of  this  Act"  after  "nonmember  depository 

21  institution". 
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1  Past  B — Finangial  iNSTrronoNS  Eboulatobt  Act 

2  Amendhbnts 
8  LOAN  Lmrrs 

i  Sec.  221.  Section  22(g)  of  the  Federal  Reserve  Act  (12 

5  U.S.C.  375a)  is  amended  by  deleting  the  phrase  "not  ezceed- 

6  ing  $60,000"  in  paragraph  (2),  and  by  deleting  the  phrase  ", 

7  not  exceeding  the  aggregate  amount  of  $20,000  outstanding 

8  at  any  one  time,"  in  paragraph  (S). 

9  CIVIL  PENALTIES 

10  Sec.  222.  Subsection  OKI)  of  section  19  of  the  Federal 

11  Beserve  Act  (12  U.S.C.  505(1));  seotioD  5(d)(8)(B)(i)  of  the 

12  Home  Owners'  Loan  Act  (12  U.S.C.  1464(dK8)(BKi));  sec- 

13  tion  8(bKl)  of  the  Bank  Holding  Company  Act  of  1956  (12 

14  U.S.C.  1847(b)(1));  and  section  106(b)(2)(F)(i)  of  the  Bank 

15  Holding  Company  Act  Amendments  of   1970  (12  U.S.O. 

16  1972(2)(F)G)),  are  amended  by  inserting  before  the  period  at 

17  the  end  thereof  the  following:  ":  Provided,  That  the  agency 

18  having  authority  to  impose  a  civil  money  penalty  may,  in  its 

19  discretion,  compromise,  modify,  or  remit  any  civil  money 

20  penalty  which  is  subject  to  imposition  or  has  been  imposed 

21  under  such  authority". 

22  BBPEAL  OF  BEPOBTING  BEQUIBEHENT 

23  Sec.  223.  Section  22(g)  of  the  Federal  Reserve  Act  (12 

24  U.S.C.  375a)  is  amended  by  striking  out  paragraph  (9)  (12 
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1  U.S.C.  375a<9)),  and  Fedesignatiiig  paragraph  (10)  &a  psrs- 

2  graph  (9). 

3  DISCBETIONABT  ASSB88HENT  AND  OOLLBCTION 

4  Sbc.  234.  Each  of  ^  following  proTiaionB  is  amended 
6  by  striking  the  term  "shall"  and  inserting  in  lieu  diereof  the 

6  term  "niay"> 

7  (1)  Uie  second  sentence  of  section  29  of  the  Fed- 

8  eral  Reserve  Act  (12  U.S.C.  604(^>; 

9  (2)  the  Bectmd  sentence  of  section  19(1X1)  of  the 

10  Federal  Reserve  Act  (19  U.S.C.  506(1)); 

11  (3)  the  second  sentence  <A  section  5239(b)(1)  of 

12  the  Revised  Statutes  (12  U.S.C.  93(h)(1)); 

13  (4)  the  second  sentence  of  section  8(b)(1)  (A  the 

14  Bank   Holding   Company   Act   of   1956   (12   U.S.C. 
16  1847(bKl)); 

16  (5)  the  sec<md  sentence  of  section  408(j)(4KA)  of 

17  the  National  Housing  Act  (12  U.S.C.  1730a(D(4KA)); 

18  (6)  the  second  sentence  of  section  8<i)(2)(i)  of  the 

19  Federal      Deposit      Insurance      Act      (12      U.S.C. 

20  1818(i)(2)(i)); 

21  (7)  the  second  sentence  of  section  407(k)(SHA)  of 

22  the  National  Housing  Act  (12  U.S.C.  1730(kK3)(A)); 

23  (8)  the  second  sentence  of  section  5(d)(8XBHi)  of 

24  the     Home      Owners'      Loan     Act     (12      U.S.C. 

25  1464(dH8)(BMi)); 
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1  (9)  Uie  second  sentence  of  Bsction  206(jK2)(A)  of 

2  the     Federal     Credit     Union     Act     (12      U.S.C. 

3  1786(jK2)(A)); 

4  (10)  the  second  sentence  of  sectbn  ISQHSHA}  of 

5  Uie    Federal    Deposit    Insurance    Act    (12    U.8.G. 

6  1828(jK3)(A));  and 

7  (11)  die  second  sentence  of  section  106(b)(2)(F)6) 

8  of  the  Bank  Holding  Company  Act  Amendments  of 

9  1970  (12  U.S.C.  1972(2)(F)(i)). 

10  AFPBOVAL  OF  CEBTAIN  LOANS 

11  Sec.  225.  Section  22(h)(2)  of  the  Federal  Keserve  Act 

12  (12  U.S.C.  375b(2))  b  amended  by  striking  the  phrase  "a 

13  majority  of  the  entire"  and  inserting  "the"  in  lieu  thereof. 

14  LOANS  TO  OFFICBBB  OF  SUBSIDIABIES 

15  Sec.  226.  Subparagraphs  (D)  and  (E)  of  section  22(hK6) 

16  of  the  Federal  Reserve  Act  (12  U.S.C.  375b(6))  are  amended 

17  by  striking  out  the  phrase  ",  or  with  any  other  subsidiaiy  of 

18  such  bank  holding  company"  each  place  it  appears  therein. 

19  TECHNICAL  AHENDHBNTS 

20  Sec.  227.  (a)  Section  5239(bKl)  of  the  Bevised  Statutes 

21  is  amended  by  striking  out  "cht^ter"  and  inserting  in  lieu 

22  thereof  "Title". 

-  23  (b)  SeclioD  407(bKl)  of  the  National  Housing  Act  (12 

24  U.S.C.  1730(h)(1))  is  amended— 
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t  (1)  by  Btrikin;  out  "peiBons"  in  the  first  sentence 

2  and  inserting  in  lieu  thereof  "person";  and 

3  (2)  by  striking  out  "(S)"  in  the  l&st  sentence  and 

4  insertiiig  in  lieu  thereof  "(2)". 

5  (c)  The  first  sentence  of  section  8(b)(S)  of  the  Federal 

6  Deposit  Insuraoce  Act  (12  U.S.C.  1818(bK3))  is  amended  by 

7  striking  out  "25A"  and  inserting  in  lieu  thereof  "25(a}". 

8  BXCLUaiON  OP  FOBBION  BANES 

9  Sbc.  228.  SectioD  18(jK2)  of  the  Federal  Deposit  Insur- 

10  ance  Act  (12  n.S.C.  1828(j)(2))  is  amended  by  adding  at  the 

11  end  thereof  the  following:  "The  provisions  of  this  subsection 

12  shall  not  apply  to  any  foreign  bank,  as  defined  in  section 

13  l(bK7)  of  Public  Law  95-369  (12  U.S.C.  3101(7))  having  an 

14  insured  branch  in  the  United  States,  but  shall  apply  to  the 

15  insured  branch.". 

16  TECHNICAL  AHBNDMBNTS 

17  Sbc.  229.  (a)  Section  107(aKl)  of  the  financial  Institu- 

18  tioDS  Begulalory  and  Interest  Rate  Control  Act  of  1978  is 

19  amended  by  striking  out  "Section  8(b)"  and  inserting  in  lieu 

20  thereof  "Sections  8(b)(1)  and  8(bK2)"  and  by  striking  out 

21  "(12  U.S.C.  1818(b))  is"  and  inserting  in  lieu  thereof  "(12 

22  n.S.C.  181S(bXl)  and  (b)(2))  are". 

23  (b)  Section  205(2)  of  the  Depository  Listitution  Hanage- 

24  ment  Interlocks  Act  (12  U.S.C.  3204(2))  is  amended  by 

25  striking  "25A"  and  inserting  in  lieu  thereof  "25(a)". 
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1  BBHOVAL  AUTHOBITT 

2  8eo.  230.  (s)  Section  SiH  of  the  Home  Owners'  Loan 
S  Act,  as  unended  (12  TJ.S.G.  1464(d))  is  ameDded— 

4  (1)  by  redesignating  paragr^lu  (4)  (C)  through 

5  (E)  as  i»ngrq>hB  (4)  (D)  through  (F),  respectively,  and 

6  inserting  after  paragraph  (4)(B)   the   following  new 

7  paragraph: 

8  "(G)  Whenever,  in  the  opinion  of  the  Board,  any 

9  director  or  ofGcer  of  an  association  has  committed  a 
10  violation  of  the  Depository  Institution  Management  lu- 
ll terlocks  Act  <12  U.S.C.  33201  et  seq.),  tiie  Board  may 

'12  serve  upon  such  director  or  officer  a  written  notice  of 

13  its  intention  to  remove  him  from  office  or  to  prohibit 

14  his  further  participation  in  any  manner  in  the  conduct 

15  of  the  affairs  of  the  association."; 

16  (2)  by  striking  out  "(A)  or  (B)"  each  place  it  ap- 

17  pears  in  paragraphs  (4)(D)  and  (4)(F),  as  redesignated, 

18  and  inserting  in  lieu  thereof  "(A),  <B),  or  (C)"; 

19  (3)  by  striking  out  "(E)"  m  the  second  sentence  of 

20  paragraph  (4)(D),  as  redesignated,  and  inserting  in  lieu 

21  tiiereof  "(F)"; 

22  (4)  by  striking  out  "(C)"  in  paragraph  (F),  as  re- 

23  designated,  and  inserting  in  lieu  thereof  "(D)"; 

24  (5)  by  strikmg  out  in  paragraph  (5)tA),  "or  (C)" 

25  and  inserting  in  lieu  thereof  "(0)  or  (D)";  and 
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1  (6)  by  atiHoDg  out  in  paragraph  (t2HA),  "(C), 

2  (4)(D)"  and  insertmg  in  lieu  thereof  "(D),  (4KE)". 

3  (bKl)  Section  407(g)  of  the  National  Housing  Act  (12 

4  n.S.C.  1730(g))  is  amended— 

5  (A)  by  redesignating  p&ragr^hs  (3)  through  (5)  as 

6  paragraphs  (4)  through  (6),  respectively,  and  inserting 

7  after  paragraph  (2)  the  following  new  paragn^h: 

8  "(3)  Whenever,  in  tiie  opinion  of  the  Corporation, 

9  any  director  or  officer  of  an  insured  institution  has 

10  committed  a  violados  of  the  Depository  Institution 

11  Uanagement  Interlodu  Act  (12  U.S.C.  3201  et  seq.), 

12  the  Corporation  may  serve  upon  such  director  or  offi- 

13  cer  a  written  notice  of  its  intention  to  remove  him  from 

14  office  or  to  prohibit  his  further  participation  in  any 

15  manner  in  the  conduct  of  the  affairs  of  the  institu- 

16  tion."; 

17  (B)  by  striking  out  "or  (2)"  each  place  it  appears 

18  in  paragraphs  (4)  and  (6),  as  redesignated,  and  insert- 

19  ing  in  lieu  thereof  ",  (2)  or  (3)"; 

20  (C)  by  striking  out  "(5}"  in  pu-agraph  (4),  as  re- 

21  designated,  and  inserting  in  lieu  tliereof  "(6)";  and 

22  (D)  by  striking  out  "(3)"  in  paragraph  (6),  as  re- 

23  designated,  and  inserting  in  lieu  thereof  "(4)". 

24  (2)  SecUon  407(h)  of  the  National  Housing  Act  (12 

25  U.S.C.  1730(h))  is  amended  by  striking  out  in  paragraph 
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1  (hXl),  "or  (3)"  in  the  fourth  sentence  and  inserting  in  lieu 

2  thereof  "(3)  or  (4)". 

3  (3)  Section  407(p)(l)  of  the  National  Houaing  Act  (12 

4  U.S.C.  1730(pKl))  is  amended  by  striking  out  "(gK3),  igM)," 

5  and  inserting  in  lieu  thereof  "(gK4),  (gM5),". 

6  (cKD  Section  206(g)  of  the  Federa]  Credit  Union  Act,  as 

7  amended  (12  U.S.C.  1786(g))  is  amended— 

8  (A)  by  redesignating  paragraphs  (3)  through  (5)  as 

9  paragraphs  (4)  through  (6),  respectively,  and  inserting 

10  after  paragraph  (2)  the  following  new  paragraph: 

11  "(3)  Whenever,  in  the  opinion  of  tlie  Board,  any 

12  director,  officer,  or  committee  member  of  an  insured 

13  credit  union  has  committed  any  violation  of  the  De- 

14  pository  Institution   Management  Interlocks   Act   (12 

15  U.S.C.  3201  et  seq.),  the  Board  may  serve  upon  such 

16  director,  officer,  or  committee  member  a  written  notice 

17  of  its  intention  to  remove  him  from  office."; 

18  (B)  by  striking  out  "or  (2)"  each  place  it  appears 

19  in  paragraphs  (4)  or  (6),  as  redesignated,  and  inserting 

20  in  lieu  theretrf  ",  (2),  or  (3)"; 

21  (C)  by  striking  out  "(5)"  in  paragraph  (4),  as  re- 

22  designated,  and  inserting  in  lieu  thereof  "(6)";  and 

23  (D)  by  striking  out  "(3)"  in  paragraph  (6),  as  re- 

24  designated,  and  inserting  in  heu  thereof  "(4)". 
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1  (2)  Section  206(k)  of  the  Federal  Credit  Union  Act  (12 

2  U.S.C.  1786(k))  is  amended  by  striking  out  "(3),  (g)(4)"  and 

3  inserting  in  lieu  thereof  "(4),  (gK5)". 

4  (dKD  Section  6(e)  of  the  Federpi  Deposit  Insurance  Act 

5  (12  U.S.C.  1818(e))  is  amended— 

6  (A)  by  redesignating  paragraphs  (8)  through  (5)  as 

7  paragraphs  (4)  through  (6),  respectively,  and  by  adding 

8  at  the  end  of  paragraph  (2)  the  following  new  para- 

9  graph: 

10  "(3)  Whenever,  in  the  opinion  of  the  appropriate 

11  Federal  banking  agency,  any  director  or  officer  of  an 

12  insured  bank  has  conunitted  any  violation  of  the  De- 

13  pository   Inatitution   Management   Interlocks   Act   (12 

14  U.S.C.  3201  et  seq.),  tiie  jLgency  may  serve  upon  such 

15  director  or  officer  a  written  notice  of  its  intention  to 

16  remove  him  from  office.";  and 

17  (B)  by  striking  out  "or  (2)"  each  place  it  appears 

18  in  paragraph  (4),  as  redesignated,  and  inserting  in  lieu 

19  thereof  ",  (2),  or  (3)". 

20  (2)  Section  8(0  of  the  Federal  Deposit  Insurance  Act 

21  (12  U.S.C.  1818(0)  is  amended  by  striking  out  "(eM5)  or 

22  (eK7)"  and  "(e)(1),  (eK3)  or  (e)(7)"  and  inserting  in  Ueu  there- 

23  of  "(eH4)  or  (e)(5)"  and  "(e)(1),  (eM2),  (eX3),  or  (e)(5)",  re- 

24  spectively. 
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1  (3)  Section  8(gKl)  of  the  Federal  Deposit  Insurance  Act 

2  (12  U.S.C.  1818(gKl))  is  amended  by  striking  out  "or  (3)"  in 

3  the  penultimate  sentence  and  inserting  in  lieu  thereof  ",  (3), 

4  or  (4)". 

5  (4)  Section  8(j)  of  the  Federal  Deposit  Insurance  Act 

6  (12  U.S.C.    1818<j»  is  amended  by  striking  out  "(eK3), 

7  (e)(4),"  and  inserting  in  lieu  thereof  "(eM4),  (eK5),". 

8  BEPOBTINO  BEQtJIBBHEKT 

9  Sec.  231.  Section  106(b)(2)  of  the  Bank  Holding  Com- 

10  pany  Act  Amendmeuts  of  1970  (12  U.S.C.    1972(2))  is 

1 1  amended — 

12  (1)  by  inserting  in  subparagraph  (OKi)  the  phrase 

13  "(other  than  either  a  foreign  bank  having  an  insured 

14  branch  or  the  insured  branch  of  a  foreign  bank)"  after 

15  the  term  "insured  bank"; 

16  (2)  by  striking  out  in   subparagraph  (Q)(i)  the 

17  phrase  "such  executive  officer  or  shareholder  has  out- 

18  standing  an  extension  of  credit"  and  inserting  in  lieu 

19  thereof  "there  is  outstanding  an  indebtedness  to  such 

20  executive  o^icer  or  person  or  to  any  company  or  politi- 

21  cal  or  campaign  committee  controlled  by  such  officer  or 

22  person"; 

23  (3)  by  striking  out  in  subparagraph  {G)(i)  the  term 

24  "corresponding"  and  inserting  in  lieu  thereof  "corre- 

25  spondent"; 
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1  (4)  by  striking  out  in  subparagraph  (G)(i)(2)  the 

2  term  "ten"  and  inserting  in  Heu  thereof  "thirty"; 

3  (5)  by  inserting  in  subparagraph  (G)(iii)  the  phrase 

4  "(other  than  either  a  foreign  bank  having  an  insured 

5  branch  or  the  insured  branch  of  a  foreign  bank)"  after 

6  the  term  "Each  insured  bank"  and  by  inserting  "of 

7  section  7"  after  the  words  "subsection  (kKD";  and 

8  (6)  by  striking  out  in  subparagraph  (0)  the  terms 

9  "stockholder  of  record",  "stockholder",  and  "share- 

10  holder"  in  each  case  where  they  appear  and  inserting 

11  in  lieu  thereof  the  term  "person"  and  by  striking  the 

12  terms  "stockholders  of  records"  and  "stockholders"  in 

13  each  case  where  they  appear  and  inserting  in  lieu 

14  thereof  the  term  "persons". 

15  DISCLOSUBE  OF  MATERIAL  FACTS 

16  Sec.  232.  Section  7(kKl)  of  the  Federal  Deposit  Insur- 

17  ance  Act  (12  U.S.C.  1817(k)(l))  is  amended  by  inserting  the 

18  phrase  "(other  than  either  a  foreign  bank  having  an  insured 

19  branch  or  the  insured  branch  of  a  foreign  bank)"  after  the 

20  term  "Each  insured  bank",  by  striking  the  term  "stockholder 

21  of  record"  each  time  it  appears  and  inserting  the  term 

22  "person"  in  lieu  thereof,  and  by  striking  the  term  "stockhold- 

23  ers  of  record"  and  "stockholders"  each  time  they  appear  and 

24  inserting  in  lieu  thereof  the  term  "persons". 
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1  TBOHNICAL  AHBNDHBNT 

2  Seo.  233.  Section  1006(bX2>  of  the  Federal  Financud 

3  Institutions  Examination  Council  Act  of  1978  (12  U.S.C. 

4  3305)  is  ameDded  by  striking  the  term  "unaccepted"  and  in- 

5  serting  the  term  "unacceptable"  in  Ueu  thereof. 

6  TITLE  m— SECURITIES  ACTIVITIES 

7  QLASB-STBAOALL  AHBNDMENT 

8  Seo.  301.  (a)  Paragraph  seventh  (A  section  5136  of  the 

9  Revised  Statutes  of  the  United  States  (12  U.S.C.  24)  is 

10  amended  by  adding  at  the  end  thereof  the  following:  "The 

11  limitations  and  restriction  contained  in  this  paragraph  as  to 

12  dealing  in  and  underwriting  investment  securities  shall  not 

13  apply  to  all  other  nongeneral  obligations  issued  or  guaranteed 

14  by  or  on  behalf  of  a  State  or  any  political  subdivision  thereof 

15  (except  special  assessment  obligations  and  industrial  revenue 

16  bonds)  which  are  at  the  time  eUgible  for  purchase  by  a  na- 

17  tional  bank  for  its  own  account,  except  that  (1)  no  association 

18  shall  hold  such  obligations  of  any  one  obligor  or  maker  as  a 

19  result  of  underwriting,  dealing,  or  purchasing  for  its  own  ac- 

20  count  (and  for  this  purpose  obligations  as  to  which  it  is  under 

21  commitmeDt  shall  be  deemed  to  be  held  by  it)  in  a  total 

22  amount  exceeding  at  any  one  time  10  per  centum  of  its  capi- 

23  tal  stock  actually  paid  in  and  unimptured  and  10  per  centum 

24  of  its  unimpaired  surplus  fund,  (2)  the  purchase  of  such  obli- 

25  gations  by  a  national  bank  as  Gduciary  from  such  bank  as  an 
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1  underwriter  or  dealer  shall  not  be  permitted  unless  lawfully 

2  directed  by  court  order,  (3)  no  association  may  purchase  such 

3  obligations  as  fiduciary  from  a  member  of  a  syndicate  in 

4  which  such  associatioo  is  participating  until  the  syndicate  has 

5  closed  as  to  underwriting,  (4)  any  sales  of  such  obligations  by 

6  an  association  to  any  of  its  depositors  or  borrowers  or  to  any 

7  correspondent  bank  (whether  for  such  bank's  own  account  or 

8  as  trustee)  must  be  accompanied  by  a  disclosure  in  writing  to 

9  the  purchaser  that  the  association  is  selling  as  an  underwriter 

10  or  dealer,  and  (5)  the  purchase,   during  the  underwriting 

1 1  period,  of  aay  such  obligations  by  an  association  for  its  own 

12  investment  account,  from  such  association's  own  account 

13  acting  as  ■  underwriter,  dealer,  or  trader,  or  from  any  entity 

14  affiliated  with  such  association  within  the  meaning  of  subsec- 

15  tion  (bHD  of  section  2  of  the  Banking  Act  of  1933,  as  amend- 

16  ed  (12  U.S.G.  221a(bKl)),  shall  not  be  permitted:  Provided, 

17  That  this  restriction  shall  not  apply  to  any  purchases  by  an 

18  association  for  its  investment  account  or  accounts  of  any  such 

19  obligations  (A)  it  alone  has  underwritten  or  (B)  directly  from 

20  the  underwriting  syndicate  or  member  thereof  in  which  it  is  a 

21  participant,  or  to  associations  not  in  the  underwriting  syndi- 

22  cate.  For  purposes  of  this  paragraph,  the  term  'industrial  rev- 

23  enue  bond'  shall  mean  an  obligation,  not  secured  by  the  full 

24  faith  and  credit  of  the  issuer,  payable  solely  from  the  rentals 

25  received  by  the  issuer  irom  private  entities.". 
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1  (b)  The  Secretary  of  the  Treasury  shall  submit  an 

2  annual  report  to  the  Congress  showing  the  extent  to  which 

3  the  business  of  underwriljng  and  dealing  in  State  and  local 

4  obligations  is  being  carried  on  by  commercial  banks  as  com- 

5  pared  with  other  banking  institutions  with  a  view  to  deter- 

6  mining  the  effect  of  the  amendment  made  by  subsection  (a)  on 

7  the  institutional  distribution  of  such  business.  As  used  herein, 

8  the  term  "State  and  local  obligations"  means  oUigatioiis 

9  issued  or  guaranteed  by  or  on  behalf  of  a  State,  political  sub- 

10  division  of  a  State,  or  an  agency  of  a  State  or  political  subdi- 

1 1  vision  thereof. 

12  AMENDMENT  TO  THE  INVESTMENT  COMPANY  ACT  OP  1940 

13  Sec.  302.  Section  22  of  the  Investment  Company  Act 

14  of  1940  is  amended  by  adding  at  the  end  thereof  the  follow- 

15  ing: 

16  "(hKD  Notwithstanding  paragraph  'Seventh'  of  section 

17  5136  of  the  Revised  Statutes  (12  U.S.C.  24),  the  twentieth 

18  paragraph  of  section  9  of  the  Federal  Reserve  Act  (12 

19  U.S.C.  335),  sections  20,  21,  or  32  of  the  Banking  Act  of 

20  1933  (12  U.S.C.  377,  378,  or  78),  or  the  Bank  Holding 

21  Company  Act  of  1956  (12  U.S.C.  1641  et  seq.),  a  bank,  a 

22  bank  holding  company  or  a  subsidiary  thereof,  a  savings  and 

23  loan  association,  a  savings  bank,  or  a  credit  union — 

24  "(A)  may  organize,  sponsor,  operate,  control,  or 

25  render  investment  advice  to  an  investment  company 
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1  Gnchiding  a  compuiy  which  would  be  an  investment 

2  company  except  for  the  provigiona  of  lection  3{cXl)  of 

3  this  title);  or 

4  "(B)  may  underwrite,  distribute,  sell,  or  ittue  we- 

5  rarities  of  any  investment  company  if  the  officers  and 

6  emirioye^  (rf  the  banks,  savings  banks,  saving!  and 

7  loan  association!,  or  credit  union!  who  sell  or  issue 

8  sndi  lecnrities  meet  such  standards  with  mpect  lo 

9  training,  experience,  and  sales  practices  as  the  agen- 

10  ciea  referred  to  in  paragraphs  (2)  and  (Zi,  in  consulta' 

11  tioo  wiifa  the  Federal  Rnandal  Imtitotions  Exanuna' 

12  tioD  Connril,  sfaaD  pmcribe  by  regnlatioiH. 

13  "f2l  ConqiKance  with  the  standard!  ntaUished  under 

14  pnmgnpbni(B)ritaDbeeiifaroedaDder— 

15  "(At  wctioD  fl  of  the  Pedenl  D«porit  lasvrsiwe 

16  An,  B  the  esse  it— 

17  -^  Bibina]  haakf.  by  tfap  CoaptnAer  if  ib* 

19  -^  =i!eber  }mKki  '4  dw  ff4er^  B««crr< 

90  Srnm  •'Ullu^  Ami  Taaemai  Wedui.  by  iht  Botri 

9  "^iy  waki  tai  urnatp  'tmia  wkv»4  V  v» 

21  ¥»iirru    Dww:    ismvrcax   C«ry«f»a«    <«a<w 

Jft  ^ua  3ii*nii»>r>  ir  ^  Tvi^rtt  t/BtoT^  ^v^esLi   if>- 
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1  the  Board  of  Directors  of  the  FederiJ  Deposit  In- 

-  2  surance  Corporation; 

3  "(B)  section  5(d)  of  the  Home  Owners'  Loan  Act 

4  of  1933,  section  407  of  the  National  Housing  Act,  and 

5  section  17  of  the  Federal  Home  Loan  Bank  Act,  by 

6  the  Federal  Home  Loan  Bank  Board  (acting  directly  or 

7  through  the  Federal  Savings  and  Loan  Lisurance  Cor- 

8  poration),  in  the  case  of  any  institution  subject  to  any 

9  of  those  provisions;  and 

10  "(G)  the  Federal  Credit  Union  Act,  by  the  Na- 
il tional  Credit  Union  Administri^ion  Board  with  respect 
12  to  any  federally  insured  credit  union. 
IS  "(3)  For  the  purpose  of  the  exercise  by  any  agency  re- 

14  ferred  to  in  paragraph  (2)  of  its  powers  under  any  Act  re- 

15  ferred  to  in  that  subsection,  a  failure  to  meet  any  standard 

16  prescribed  under  paragraph  (1)(A)  of  this  subsection  shall  be 

17  deemed  to  be  a  violation  of  a  requirement  imposed  under  that 

18  Act.  In  addition  to  its  powers  under  any  provision  of  law 

19  specifically  referred  to  in  paragraph  (2),  each  of  the  agendes 

20  referred  to  in  that  subsection  may  exercise,  for  the  purpose  of 

21  enforcing  compliance  with  any  such  standard,  any  other  au- 

22  thority  conferred  on  it  by  law.  Except  to  the  extent  that  en- 

23  forcemeut  of  such  standards  is  speciHcally  committed  to  some 

24  other  Qovenmient  agency  under  paragraph  (2),  the  Securities 

25  and  Exohuige  Commission  shall  enforce  such  standards. 
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1  "(4)  A  Bavings  and  loan  aasociation,  savings  bank,  or 

2  credit  union  shall  not  be  deemed  to  be  a  'broker'  or  'dealer', 

3  as  those  terms  are  used  in  the  Securities  Exchange  Act  of 

4  1934,  by  reason  of  its  engaging  in  any  of  the  functdons  de- 

5  scribed  in  this  subsection. 

6  "(5)  As  used  in  this  subsection,  the  terms  'bank  holding 

7  company'  and  'subsidiary'  with  respect  to  a  bank  holding 

8  company  have  the  meuungs  given  them  in  section  2  of  the 

9  Bank  Holdmg  Company  Act  of  1956.". 

10  TITLE  IV— USUKT  PROVISIONS 

11  SHOBT  TITLE 

12  Sec.  401.  This  title  may  be  cited  as  the  "Credit  Dereg- 

13  ulation  and  Availability  Act  of  1981". 

14  BUBINESB  AND  AOEICULTUBAL  CBBDIT 

15  Seo.  402.  (a)  Section  511  of  the  Depository  Institutions 

16  Deregulation  and  Monetary  Control  Act  of  1980  (94  Sut. 

17  161;  I^iblic  Law  96-221)  is  amended  to  read  as  follows: 

18  "Sec.  511.  (a)  The  provisions  of  the  constitution  or  the 

19  laws  of  any  State  prohibiting,  restricting,  or  in  any  way  limit- 

20  ing  the  rate,  nature,  type,  amount  of,  or  the  method  of  calcu- 

21  lating  or  providing  or  contracting  for  interest,  discount 

22  points,  a  time  price  differential,  finance  charges  or  other  fees 

23  or  charges  that  may  be  charged,  taken,  received,  or  reserved 

24  shall  not  apply  in  the  case  of  business  or  agricultural  credit. 
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1  "(b)  'Agricultural  credit'  me&ns  credit  extended  primar- 

2  ily  for  agricultural  purposes  to  a  person  that  cultivates, 
8  plants,  propagates,  or  nurtures  an  agricultural  product.  'Ag- 

4  ricultural  purposes'  include  the  production,  harvest,  exhiln- 

5  tion,  marketing,  transportation,  processing,  or  manufacturing 

6  of  an  agricultural  product  and  the  acquisition  of  farmland, 

7  real  property  with  a  farm  residence  and  personal  property 

8  and  services  used  primarily  in  fanning.  'Agricultural  product' 

9  includes  agricultural,   horticultural,   viticultund,   and   dairy 

10  products,  livestock,  wildlife,  poultry,  bees,  forest  products, 

11  fish  and  shellfish  and  any  products  thereof,  including  proc- 

12  essed  and  manufactured  products  and  any  and  all  products 

13  raised  or  produced  on  farms  and  any  processed  or  manufac- 

14  tured  products  thereof. 

15  "(c)  'Business  credit'  means  credit  extended  primarily 

16  for  business  or  commercial  purposes,  including  investment, 

17  and  any  credit  extended  to  a  person  other  than  a  natural 

18  person. 

19  "(d)  'Credit'  includes  all  secured  and  unsecured  loans, 

20  credit  sales,  forbearances,  advances,  renewals  and  other  ex- 

21  tensions  of  credit.". 

22  (b)  Section  512  of  the  Depositoiy  Institutions  Deregula- 

23  tion  and  Monetary  Control  Act  of  1980  is  amended  to  read  as 

24  follows: 
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1  "Sec.  512.  (a)  Except  as  provided  in  subsection  (b)  of 

2  this  section,  the  provisions  of  this  part  shall  apply  with  re- 

3  spect  to  business  and  agricultural  credit  extended  on  or  after 

4  April  1,  1980. 

5  "(b)  The  provisions  of  this  part  shall  not  apply  to  aoy 

6  business  or  agricultural  credit  extended  in  any  State  after  the 

7  effective  date  <U  such  effective  date  occurs  on  or  after  April 

8  1,  1980,  and  prior  to  three  years  ait«r  the  effective  date  of 

9  the  Credit  Dere^ation  and  Availability  Act  of  1981)  of  a 

10  State  law  or  a  certification  that  the  voters  of  such  State  have 

11  voted  in  favor  of  any  provision,  constitutional  or  otherwise, 

12  which  states  explicitly  and  by  its  terms  that  such  State  does 

13  not  want  the  provisions  of  this  part  to  apply  with  respect  to 

14  credit  extensions  subject  to  the  laws  of  such  State,  except 

15  that  such  provisions  shall  apply  to  any  credit  extended  on  m 

16  after, such  date  pursuant  to  a  conunitment  to  extend  such 

17  credit  which  was  entered  into  on  or  after  April  1,  1980,  and 

18  prior  to  such  Uter  date. 

19  "(c)  Credit  shall  be  deemed  to  be  extended  during  the 

20  period  to  which  this  provision  applies  if  such  credit  exten- 

21  sion — 

22  "(IKAMi)  is  funded  or  made  in  whole  or  in  part 

23  during  such  period,  regardless  of  whether  pursuant  to  a 

24  commitment  or  other  agreement  therefor  made  prior  to 

25  April  1,  1980; 
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1  "(ii)  was  made  prior  to  or  on  April  1,  1980,  and 

2  bears  or  provides  for  interest  during  such  period  on  the 

3  outstanding  amount  thereof  at  a  variable  or  fluctuating 

4  rate;  or 

5  "(iii)  is  a  renewal,  extension,  or  other  modification 

6  of  an  extension  of  credit  made  prior  to  April  1,  1980, 

7  and  such  renewal  or  ext«nnon  or  other  modification  is 

8  made  during  such  period  with  the  written  consent  of 

9  any  person  obligated  to  repay  such  credit;  and 

10  "(BMi)    has    an    original    principal    amount    of 

11  $25,000  or  more  ($1,000  or  more  on  or  after  the  date 

12  of  enactment  of  the  Housing  and  Community  Develop- 

13  ment  Act  of  1980  or  any  amount  on  or  after  the  date 

14  of  enactment  of  the  Credit  Deregulation  and  Avtulabil- 

15  ity  Act  of  1981);  or 

16  "(ii)  is  part  of  a  series  of  advances  if  the  aggre- 

17  gate  of  all  sums  advanced  or  agreed  or  contemplated  to 

18  be  advanced  pursuant  to  a  commitment  or  other  agree- 

19  ment  therefor  is  $25,<X)0  or  more  ($1,000  or  more  on 

20  or  after  the  date  of  enactment  of  the  Housing  and 

21  Community  Development  Act  of  1980  or  any  amount 

22  on  or  after  the  date  of  enactment  of  the  Credit  Dereg- 

23  ulation  and  Avulability  Act  of  1981);  or 

24  "(2)  is  a  renewal,  extension,  other  modification  or 

25  use  of  a  credit  agreement  or  extension  made  during 
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1  such  period,  including  an  agreement  entered  during 

2  th»(  period   that  contemplates  future  extensions   <tf 

3  credit  from  time  to  time  in  which  the  charges  that  are 

4  assessed  for  or  in  connection  with  credit  are  calculated 

5  from  time  to  time,  in  whole  or  in  part,  on  the  basis  of 

6  the  outstanding  balance  and  the  credit  is  extended  not 

7  later  than  eighteen  months  after  the  effective  date  of 

8  Uie  State  law  or  certification.". 

9  qONSUUBB  OBBDIT 

10  Sec.  403.  Title  V  of  the  Depository  Institutions  Dereg- 

11  olatjon  and  Monetary  Control  Act  of  1980  (94  Stat.  161; 

12  Public  Law  96-221)  is  amended  by  adding  at  the  end  thereof 
IS  the  foUowing  new  subpart: 

14  "Pabt  D — Consumes  Cbbdit 

15  "Sbc.  531.  The  provisions  of  the  constitution  or  taws  of 

16  any  State  prohibiting,  restricting,  or  in  any  way  limiting  the 

17  rate,  nature,  type,  amount  of,  or  the  manner  of  calculating  or 

18  providing  or  contracting  for  covered  charges  that  may  be 

19  charged,  taken,  received  or  reserved  shall  not  apply  to  an 

20  extension  of  consumer  credit  made  by  a  creditor. 

21  "Sec.  532.  (a)  As  used  in  this  part,  the  terms  set  forth 

22  below  shall  be  defined  as  follows: 

23  "(1)  'Covered  charges'  means — 

24  "(A)  interest,  discount  points,  a  time  price 

25  differentia],  fees,  charges  or  any  other  compensa- 
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1  tion  pfud  to  the  creditor  or  arising  out  of  the 

2  credit  agreemeDt  or  transacUon  for  the  use  of 

3  credit  or  ci'edit  services.  The  term  shall  not  in- 

4  elude,  however,  fees,  charges  or  other  amounts 

5  paid  to  the  creditor  or  arising  out  of  the  credit 

6  agreement  or  transaction  that  are  paid  or  arise 

7  solely  as  the  result  of  the  failure  or  refusal  of  the 

8  debtor  to  comply  with  the  terms  and  conditions  of 

9  the  debtor's  agreement  with  the  creditor;  and 

10  "(B)  fees  or  charges  pud  for  the  availability 

11  of  credit,  payment  mechanism  services,  or  for  sim- 

12  ilar  purposes,  including  periodic,  transaction  and 

13  access  fees. 

14  "(2)  'Credit'  includes  all  secured  and  unsecured 

15  loans,  credit  sales,  forbearances,  advances,  renewals 

16  and  other  extensions  of  credit,  all  without  regard  to  the 

17  nature  of  any  property  that  might  secure  its  repay- 

18  ment. 

19  "(3)  'Creditor'  means  any  person  that  regularly 

20  makes  extensions  of  consumer  credit,  which,  for  pur- 

21  poses  of  this  deGnition,  shall  include  extensions  of  cred- 

22  it  that  are  subject  to  the  provisions  of  section  501(a)  of 
23.  this  title.  A  person  is  not  a  'creditor'  with  respect  to  a 

24  specific  extension  of  consumer  credit  if,  except  for  this 

25  part,  in  order  to  assess  or  collect  covered  charges  in 
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1  connection  with  that  transaction,  the  person  would  be 

2  '  required  to  comply  with  licensing  requirements  imposed 

3  under  State  law,  imless  such  person  is  licensed  under 

4  applicable  State  law  and  such  person  remains,  or  be- 

5  comes,   subject   to   the   applicable   regulatory   require- 

6  ments  and  enforcement  mechanisms  provided  by  State 

7  law. 

8  "(4)  'Extension  of  consumer  credit'  means  any 

9  credit  extended  to  a  natural  person  primarily  for  per- 

10  sonal,  family,  or  household  purposes,  except  that  it 

11  does  not  include  credit  subject  to  the  provisions  of  aec- 

12  tion  501(a)  of  this  title. 

13  "Sec.  533.  (a)  Except  as  provided  in  subsection  (b)  of 

14  this  section,  the  provisions  of  section  531  shall  apply  with 

15  respect  to  any  extension  of  consumer  credit  made  by  a  credi- 

16  tor  on  or  after  the  effective  date  of  the  Credit  Deregulation 

17  andAvailability  Actof  1981. 

18  "(bMl)  The  provisions  of  section  531  shall  not  apply  to 

19  any  extension  of  consumer  credit  in  any  State  made  on  or 

20  after  the  effective  date  (if  such  effective  date  occurs  on  or 

21  aft«r  the  effective  date  of  the  Credit  Deregulation  and  Avail- 

22  ability  Act  of  1981  and  prior  to  a  date  three  years  after  such 

23  effective  date)  of  a  State  law  or  a  certification  that  the  voters 

24  of  such  State  have  voted  in  favor  of  any  provision,  constitu- 

25  tional  or  otherwise,  which  states  explicitly  and  by  its  terms 
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1  that  such  State  does  not  want  the  provimons  of  this  part  to 

2  appl;  with  respect  to  extensions  of  consumer  credit  subject  to 

3  the  hiws  of  such  State,  except  that  such  provisions  shall 

4  apply  to  any  consumer  credit  extended  on  or  after  such  date 

5  pursuant  to  an  agreement  to  extend  such  credit  which  was 

6  entered  into  on  or  after  the  effective  date  of  the  Credit  De- 

7  regulation  and  Availability  Act  of  1981  and  prior  to  such 

8  later  date. 

9  "(2)  Credit  shall  be  deemed  to  have  been  extended 

10  during  the  period  to  which  this  provision  applies,  if  it — 

11  "(A)  b  funded  or  extended  in  whole  or  in  part 

12  during  such  period,  regardless  of  whethOT  pursuant  to  a 

13  commitment  or  other  agreement  therefor  made  prior  to 

14  that  period; 

15  "(B)  was  made  prior  to  such  period  and  bears  or 

16  provides  for  covered  charges  that  may  vary  or  fluctu- 

17  ate  during  that  period; 

18  "(C)  is  a  renewal,  extension,  or  other  modification 

19  of  a  credit  extension  made  before  such  period  and  such 

20  renewal,    extension    or    other    modification    is    made 

21  during  such  period  with  the  written  consent  of  any 

22  person  obligated  to  repay  such  credit;  or 

23  "(D)  is  extended  in  accordance  with  an  agreement 

24  entered  during  that  period  that  contemplates  future  ex- 

25  tensions  of  consumer  credit  from  time  to  time  in  which 
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1  the  covered  charges  are  calculated  from  time  to  time, 

2  in  whole  or  in  part,  on  the  basis  of  the  outstanding  bal- 

3  ance  and  the  credit  is  extended  not  later  than  eighteen 

4  months  after  the  effective  date  of  the  State  law  or  cer- 

5  tification. 

6  "(c)  Any  law  or  certification  adopted  by  a  Stat«  or  its 

7  voters  pursuant  to  subsection  (b)  of  this  section  may  specify 

8  that  portion  of  the  extensions  of  consumer  credit  made  in 

9  such  State,  or  those  types  or  kinds  of  covered  charges,  to 

10  which  the  provisions  of  section  531  will  not  apply. 

11  "Sec.  534.  The  Board  of  Governors  of  the  Federal  Be- 

12  serve  System  is  authorized  to  publish  Board  interpretations 

13  regarding  the  scope  and  application  of  section  531  of  this 

14  part.  Upon  its  own  motion  or  upon  the  request  of  any  credi- 

15  tor,  State,  or  other  interested  party  which  is  submitted  to  the 

16  Bou-d  in  accordiuice  with  procedures  it  estabUshes,  within 

17  sixty  days  the  Board  shall  issue  an  official  uiterpretation  re- 

18  garding  the  scope  of  section  531  and  ks  relationship  to  spe- 

19  cific  provisions  of  State  law,  or  shall  make  public  a  Board 

20  determinatioD  (accompanied  by  an  appropriate  explanation) 

21  that  the  question  presented  does  not  mvolve  a  significant 

22  issue  or  does  not  affect  a  substantial  number  of  creditors  or 

23  extensions  of  consumer  credit.". 
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1  FEDEBAL  CBBDIT  VNlONa 

2  Sbc.  404.  Section  1757(5KAKvi^  of  the  Federal  Credit 

3  Union  Act  is  amended  to  read  as  follows:  "rates  of  interest 

4  shall  be  established  by  the  board  of  directors  of  the  Federal 

5  credit  union;". 

6  TITLE  V— CREDIT  XJNIONS 

7  CBBDIT  UNION  HBBQB&8 

8  Sbc.  501.  Section  205  of  the  Federal  Credit  UnioD  Act 

9  (12  U.S.C.  1785)  is  amended— 

10  (1)  by  redesignaliiig  subsections  (d)  through  (g)  as 

11  subsections  (f)  throng  Q),  respectively;  and 

12  (2)  by  inserting  after  subsection  (c)  the  following: 

13  "(d)  Notwithstanding  any  other  provision  of  this  Act, 

14  other  Federal  law  or  any  State  law,  the  Board  may  authorize 

15  a  merger  or  consolidation  of  an  insured  credit  union  which  is 

16  insolvent  or  is  in  danger  of  insolvency  with  any  other  insured 

17  credit  union  or  may  auAorize  a  purchase  and  assumption  by 

18  an  insured  credit  union  of  all  or  any  part  of  the  assets  and 

19  liabilities  of  any  odier  insured  credit  union  which  is  insolvent 

20  or  in  danger  of  insolvency  if  the  Board  is  satisfied  that  an 

21  emergency  requiring  expeditJous  action  exists  wiUi  respect  to 

22  the  credit  union,  that  other  altematiTes  are  not  reasonably 

23  avulsble,  and  that  Uie  public  interest  would  best  be  served 

24  by  approval  of  such  merger,  consolidation,  or  purchase  ajid 

25  assumption. 
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1  "(e)  Notwithstanding  any  other  provision  of  this  Act  or 

2  any  State  law,  the  Board  may  authorize  a  purchase  and  as- 

3  sumption  of  all  or  any  part  of  the  assets,  liabilities,  and  in- 

4  sured  accounts  of  an  insured  credit  union  that  is  insolvent  or 

5  in  danger  of  insolvency  by  a  federally  insured  financial  insti- 

6  tulion  other  than  a  credit  union.  For  purposes  of  this  authori- 

7  ty,  insured  accounts  of  the  credit  union  may  upon  consumma- 

8  tion  of  the  purchase  and  assumption  be  couYcrted  to  insured 

9  deposits  or  other  comparable  accounts  in  the  acquiring  insti- 

10  tudon,  and  the  Board  and  the  National  Credit  Union  Share 

11  Insurance  Fund  shall  be  absolved  of  any  liability  to  the  credit 

12  union's  members  with  respect  to  those  accounts.". 

13  BHABE  mSUBANCE  FUND  AUTHOBITT  TO  BOBBOW  FBOM 

14  OLP 

15  Sec.  502.  Section  203  of  the  Federal  Credit  Union  Act 

16  (12  U.S.C.  1783)  is  amended  by  adding  at  the  end  thereof 

17  the  following: 

18  "(0  In  addition  to  the  authority  to  borrow  from  the  Sec- 

19  retary  of  the  Treasury  provided  in  subsection  (d),  if  in  the 

20  judgment  of  the  Board,  a  loan  to  the  fund  is  required  at  any 

21  time  for  carrying  out  the  purposes  of  this  title,  tlie  fund  is 

22  authorized  to  borrow  from  &e  National  Credit  Union  Admin- 
23 '  istration  Central  Liquidity  Facility.". 
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1  CLP  INVBSTUBNT  AUTHOBITT 

2  Seo.  503.  SectioD  307(&)  of  the  Federal  Credit  Union 

3  Act  (12  U.S.C.  1795f(a))  is  amended— 

4  (1)  by  striking  out  "and"  at  the  end  of  paragraph 

5  (15); 

6  (2)  by  striking  out  the  period  at  the  end  of  para^ 

7  graph  (16)  and  inserting  in  lieu  thereof  &  semicolon; 

8  and 

9  (3)  by  adding  at  the  end  thereof  the  following: 

10  "(17)  make  loans  not  to  exceed  tfiirty  days  in  ma- 
ll turity  to  banks  and  other  financial  institutions  and  ac- 

12  quire  financial  assets  for  the  purpose  of  effective  cash 

13  management; 

14  "(18)  to  exercise  such  incidential  powers  as  shall 

15  be  necessary  or  requisite  to  enable  it  to  carry  out  ef- 

16  fectively  the  purpoaea  for  which  the  Facihty  is  incorpo- 

17  rated;  and 

18  "(19)  advance  funds  to  the  National  Credit  Union 

19  Share  Insurance  Fund  under  such  t«nns  and  conditions 

20  as  may  be  established  by  the  Board.". 

21  CLF  TAX  EXEMPTION 

22  Sec.  504.  (a)  Title  m  of  the  Federal  Credit  Union  Act 

23  .(12  U.S.C.  1751  et  seq.)  is  amended  by  adding  at  the  end 

24  thereof  the  following  new  section: 
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1  "tax  exemption 

2  "Sbc.  311.  (a)  The  Central  Liquidity  Facility,  ita  fran- 

3  chise,  activities,  capital,  reaerves,  surplus,  and  income  shall 

4  be  exempt  from  all  Federal,  State,  and  local  taxation  now  or 

5  hereafter  imposed,  other  than  taxes  on  real  property  held  by 

6  the  Facihty  (to  the  same  extent,  according  to  its  value,  as 

7  other  aimil&r  property  held  by  other  persons  is  taxed). 

8  "(b)  The  notes,  bonds,  debentures,  and  other  obligations 

9  issued  on  behalf  of  the  Central  Liquidity  Facility  and  the 

10  income  therefrom  shall  be  exempt  from  all  Federal,  State, 

11  and  local  taxation  now  or  hereafter  imposed,  other  than — 

12  "(1)  the  Federal  income  tax  liability  of  the  holders 

13  thereof;  and 

14  "(2)  Federal,  State,  and  local  gift,  estate,  inberi- 

15  tance,  legacy,  succession,  and  other  wealth  transfer 

16  taxes. 

17  "(c)  For  purposes  of  this  section — 

18  "(1)  the  term  'State'  includes  Uie  District  of  Co- 

19  lumbia;  and 

20  "(2)  taxes  unposed  by  counties  or  municipaJities, 

21  or  any  territory,  dependency,   or  possession  of  the 

22  United  States  shall  be  treated  as  local  taxes.". 

23  (b)  The  amendment  made  by  subsection  (a)  shall  take 

24  effect  on  October  1,  1979. 
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1  CLF  AS  AGENT  OF  FEDERAL  BBSBBTB  STaTBH 

2  Sbc.  505.  IHtte  DI  of  the  Federal  Credit  Union  Act  (X2 

3  U.S.C.  1795  through  17951)  is  amended  by  adding  at  Uie  end 

4  thereof  the  following: 

5  "agent  of  the  federal  ebsebte  ststbh 

6  "Sec.  312.  The  Facility  is  authorized  to  act  upon  the 

7  requeat  of  the  Board  of  Governors  of  the  Federal  Beserre 

8  System  as  an  agent  of  the  Federal  Beserve  System  in  mat- 

9  ters  pertuning  to  credit  unions  under  such  terms  and  coodi- 

10  tiona  as  may  be  established  by  the  Federal  Reserve  Board.". 

11  NCUA  consbsvatobship  authobitt 

12  Sec.  506.  (a)  Section  206  of  the  Federal  Credit  Union 

13  Act  (12  U.S.C.  1786)  is  amended  by  redesignating  subsec- 

14  dons  (h)  through  (o)  as  subsections  (i)  through  (p),  respective- 

15  ly,  and  by  insertiag  after  subsection  (g)  the  following  new 

16  subsection: 

17  "(bKD  The  Board  may,  ex  parte  and  without  notice, 

18  appoint  itself  as  conservator  and  immediately  take  poaaeasion 

19  and  control  of  the  business  and  assets  of  any  insured  credit 

20  union  in  any  case  in  which — 

21  "(A)  the  Board  determines  that  such  action  is 

22  necessary  to  conserve  the  assets  of  any  insured  credit 

23  union  or  to  protect  the  Fund  or  the  interests  of  the 

24  members  of  such  insured  credit  union;  or 
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1  "(B)  an  insured  credit  union,  by  a  resolution  of  its 

2  board  of  directors,  consents  to  such  an  action  by  the 

3  Board. 

4  "(2)  Not  later  than  ten  days  after  the  date  on  which  the 

5  Board  takes  possession  and  control  of  the  business  and  assets 

6  of  an  insured  credit  union  pursuant  to  para^aph  (1),  such 

7  insured  credit  union  may  apply  to  the  United  States  district 

8  court  for  the  judicial  district  in  which  the  principal  office  of 

9  such  insured  credit  union  is  located,  or  the  United  States 
10  District  Court  for  the  District  of  Columbia,  for  an  order  ro- 
ll quiring  the  Board  to  show  cause  why  it  should  not  be  en- 

12  joined  from  continuing  such  possession  and  control. 

13  "(3)  Except  as  provided  in  paragraph  (2),  in  the  case  of 

14  a  Federal  credit  union,  the  Board  may  maintfun  possession 

15  and  control  of  the  business  and  assets  of  such  credit  union 

16  and  may  operate  such  credit  union  until  such  time — 

17  "(A)  as  the  Board  shall  permit  such  credit  union 

18  to  continue  business,  subject  to  such  t«rms  and  condi- 

19  tioDS  as  may  be  imposed  by  the  Board;  or 

20  "(B)  as  such  credit  union  is  liquidated  in  accord- 

21  ance  with  the  provisions  of  section  207. 

22  "(4)  Except  as  provided  in  paragraph  (2),  in  the  case  of 

23  an  insured  State-chartered  credit  union,  the  Board  may 

24  maintain  possession  and  control  of  Ae  business  and  assets  of 
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1  such  credit  union  and  may  operate  such  credit  union  until 

2  such  time — 

3  "(A)  aa  the  Board  shall  permit  suoh  credit  union 

4  to  continue  business,  subject  to  such  teims  and  oondi- 

5  tioDs  as  may  be  imposed  by  the  Board; 

6  "(B)  aa  the  Board  shaU  permit  the  transfer  of  pos- 

7  session  and  control  of  such  credit  union  to  any  commis- 

8  sion,  board,  or  authority  which  has  supervisory  atithor- 

9  ity  over  such  credit  union  and  which  is  authorized  by 

10  State  law  to  operate  such  credit  union;  or 

11  "(O  as  such  credit  union  is  Uquidated  in  accord- 

12  ance  with  the  provisions  of  section  207. 

13  "(5)  The  Board  may  appoint  such  agents  as  it  considers 

14  necessaiy  in  order  to  assist  the  Board  in  carrying  out  its 

15  duties  as  a  conservator  under  this  subsection. 

16  "(6)  All  expenseB  incurred  by  the  Board  in  exerdsing  its 

17  authority  under  this  subsection  with  respect  to  any  credit 

18  union  shall  be  paid  out  of  the  assets  of  such  credit  union. 

19  "(7)  The  authority  granted  by  this  subsection  is  in  addi- 

20  tion  to  all  other  authority  granted  to  the  Board  under  this 

21  Act.". 

22  (b)  Section  206(bH2)  of  such  Act  (12  U.S.C.  1786(bX2)) 

23  is  amended  by  striking  out  "subsection  (i)"  and  inserting  in 

24  lieu  thereof  "subsection  (j)". 
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1  (c)  SectJon  206<jKl)  of  such  Act  (12  U.S.C.  1786<jKl)), 

2  as  so  redesignated  by  subsection  (ft),  is  amended — 

3  (1)  in  the  first  sentence  by  striking  out  "subsec- 

4  tion  (hKS)"  and  inserdng  in  lieu  Uiereof  "subsection 

5  (iX3)";  and 

6  (2).  in  llie  fourth  sentence,  by  striking  out  "aub- 

7  section  (i)"  and  inserting  in  lieu  thereof  "subsection 

8  (p". 

9  (d)  The  first  sentence  of  section  206(p(2)  of  such  Act  (12 

10  U.S.G.  1786(jK2)),  as  so  redesignated  by  subsection  (a)  is 

11  amended  by  striking  out  "subsection  (hMD"  and  inserting  in 

12  lieu  thereof  "subsection  GHD"- 

13  (e)  The  first  sentence  of  section  206(1)  of  such  Act  (12 

14  U.S.C.  1786(1)),  as  so  redesignated  by  subsection  (a)  is 

15  amended  by  striking  out  "(fa)"  and  inserting  in  lieu  thereof 

16  "(0". 

17  (0  Section  206(m)  of  such  Act  (12  U.8.C.  1786(m)),  as 

18  so  redesignated  by  subsection  (a),  is  amended — 

19  (1)  by  striking  out  "subsection  (i)"  and  inserting 

20  in  lieu  thereof  "subsection  ())";  and 

21  (2)  by  striking  out  "subsection  (fa)"  and  inserting 

22  in  lieu  thereof  "subsection  (i)". 

23  (g)  The  section  heading  for  section  206  of  the  Federal 

24  Credit  Union  Act  (12  U.S.C.  1786)  is  amended  by  L 
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1  ";  TAKINO  POSBB8BION  OF  BUSINESS  AND  ASSBTS"   after 

2  "COHMTTTBE  HEMBEBS". 

3  BEHOTAL  OF  CALBNDAB  TBAB  BBQUIBEHENT  FOB  AUDIT 

4  Sec.  507.  Section  102(0  of  the  Federal  Credit  Union 

5  Act  (12  n.S.C.  1752a(0)  is  amended  b;  striking  Uie  words 

6  "on  &  calendar  year  basis". 

7  ELIMINATION  OF  BEQUIBEHENT  FOB  PABTIAL  TBAB 

8  PBEUIUM  AND  BBBATE8 

9  Sec.  508.  Section  202(c)  of  the  Federal  Credit  Union 

10  Act  (12  U.S.C.  1782(c))  is  amended  by— 

11  (1)  striking  out  paragraphs  (3)  and  (6);  and 

*12  (2)  redesignating  paragraphs  (4)  and  (5)  as  para- 

13  graphs  (3)  and  (4),  respectively. 

14  DfVESTHENT  OF  NCUA  OPBBATINO  FUNDS 

15  Sec.  509.  Section  105  of  the  Federal  Credit  Union  Act 

16  (12  U.S.C.  1755)  is  amended  by  adding  at  the  end  thereof 

17  the  following  new  subsection: 

18  "(eKl)  Upon  request  of  the  Board,  the  Secretary  of  the 

19  Treasury  shall  invest  and  reinvest  such  portions  of  the  annual 

20  operating  fees  deposited  under  subsection  (d)  as  the  Board 

21  determines  are  not  needed  for  current  operations. 

22  "(2)  Such  investments  and  reinvestments  may  be  made 
33  only  in — 

24  "(A)    interest-beaiing    securities    of    the    United 

25  States; 


dbyGoOt^Ic 


195 

107 

1  "(B)  securities  guaranteed  as  to  both  principal  and 

2  interest  by  the  United  States;  or 

3  "(C)  bonds,  securities,  or  other  obli^tions  of  the 

4  United  States  which  are  lawful  investments  for  fidu- 

5  ciai7,  trust,  and  public  funds  of  the  United  States. 

6  "(3)  All  income  derived  from  such  investments  and  rein- 

7  vestments  shall  be  deposited  to  the  account  of  the  Adminis- 

8  tratioD  described  in  subsection  (d).". 

9  HATUSITT  LIMIT  OF  FIRST  HOBTQAQB  LOANS 

10  Sbc.  510.  Section  107(5)(AKD  of  the  Federal  Credit 

11  Union  Act  (12  U.S.C.  1757(5)(A)ri))  is  amended  by  inserting 

12  "or  such  other  limits  aa  shall  be  set  by  the  NCUA  Board" 

13  after  "not  exceeding  thirty  years". 

14  AEMOVAL  OF  MEDIAN  aALBS  PSIOB  BEQUIBEMBNT 

15  Sbc.  511.  Section  107(5KA)(0  of  the  Federal  Credit 

16  Union  Act  (12  U.S.C.  1757(5KAXi))  is  amended  by  striking  . 

17  out  "the  sales  price  of  which  is  not  more  than  150  per 

18  centum  of  the  median  sales  price  of  residential  real  property 

19  situated  in  the  geographical  area  (as  determined  by  the  board 

20  of  directors)  in  which  the  property  is  located,". 

21  BBFINANCmO 

22  Sec.  512.  Section  107(5KA)(i)  of  the  Federal  Credit 

23  Union  Act  (12  U.S.C.  1757(5KAKi))  is  amended  by  striking 

24  out  "which  is  made  to  finance  the  acquisition  of'  and  insert- 

25  ing  in  lieu  thereof  "on"  and  by  striking  out  the  word  "for" 
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1  the  first  time  it  appears  in  that  section  and  inserting  in  lieu 

2  thereof  "that  is  or  will  be". 

3  SBCOND  HOBTGAQE  UJAKB 

4  Sbc.  513.  Section  lOimAM  of  the  Federal  Credit 

5  Union  Act  (12  U.S.C.  1757(5)(A)(ii))  is  amended  by  striking 

6  out  "or  for  the  repair,  alteration,  or  improvement  of  a  resi- 

7  dential  dwelling  which  is  the  residence  of  a  credit  union 

8  member"  and  inserting  in  lieu  thereof  "a  second  mortgage 

9  loan  secured  by  a  residential  dwelling  which  is  the  residence 

10  of  a  credit  union  member". 

11  PBOHPT  OBBDITINO  OF  PBBPATMBNT8 

12  Sbc.  514.  Section  107(5KA)(viii)  of  the  Federal  Credit 

13  Union  Act  (12  U.S.C.  1757(5KAMviii))  is  amended  by  inserts 

14  ing  before  the  semicolon  at  the  end  thereof  the  following:  ", 

15  except  that  on  first  or  second  mortgage  loans  a  Federal  credit 

16  union  may  require  diat  any  partial  prepayments  (I)  be  made 

17  on  the  date  monthly  installments  are  due,  and  (II)  be  in  the 

18  amount  of  that  part  of  one  or  more  monthly  installments 

19  which  would  be  applicable  to  principal". 

20  IN8UBABILITT  OP  CUBTODIAL  ACC30UNT8 

21  Sbc.  515.  Section  101(5)  of  the  Federal  Credit  Union 

22  Act  (12  U.S.C.  1752(5))  is  amended  by  inserting  ",  and  such 

23  terms  mean  custodial  accounts  established  for  loans  sold  in 

24  whole  or. in  part  pursuant  to  section  107(13)"  after  "section 

25  207  of  this  Act". 
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2  '  &ECUBITIE8 

3  Sec.  516.  Section  107(7)(E)  of  the  Federal  Credit 

4  Union  Act  (12  U.S.O.  1757(7)(£))  is  amended  by  inserting 

5  before  the  semicolon  the  following:  "or  in  obligations,  partici- 

6  pations,  securitjes,  or  oUier  instruments  of,  or  issues  by,  or 

7  fully  gfuaranteed  as  to  principal  and  interest  by  any  other 

8  agency  of  the  United  States  and  a  Federal  credit  union  may 

9  issue  and  sell  securities  which  are  (guaranteed  pursuant  to 

10  section306(g)of  the  National  Houaing  Act". 

11  TEBHINATION  OF  INACTIVB  HEUBEBS 

12  Sec.  517.  Section  118  of  the  Federal  Credit  Union  Act 

13  (12  U.S.C.  1764)  is  amended  to  read  as  follows: 

14  "BXPtTLBION  AND  WITHDRAWAL 

15  "Sec.  118.  (a)  Except  for  those  circumstances  set  out  in 

16  subsection  (b)  of  this  section,  a  member  may  be  expelled  by  a 

17  two-thirds  vote  of  the  members  of  a  Federal  credit  union 

18  present  at  a  special  meeting  called  for  the  purpose,  but  only 

19  after  opportunity  has  been  given  him  to  be  heard. 

20  "(b)  The  board  of  directors  of  a  Federal  credit  union 

21  may,  by  majority  vote  of  a  quorum  of  directors,  adopt  a 
32  policy  with  respect  to  expulsion  from  membership  based  on 

23  nonpardcipation  by  a  member  in  the  affairs  of  the  credit 

24  union.  In  estabUshing  its  poUcy,  the  board  should  consider  a 

25  member's  failure  to  vote  in  annual  credit  union  elections  or 
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1  future  to  purohase  shares  ixota,  obtain  a  loan  from,  or  lend  to 

2  the  Federal  credit  umon. 

3  "(c)  VTiUidr&wal  or  expulsion  of  a  member  pursuant  to 

4  either  subsection  (a)  or  (b)  of  this  section  shall  not  operate  to 

5  relieve  him  from  liability  to  the  Federal  credit  union.". 

6  TITLE  VI— PROPERTY,  CASUALTY,  LIFE  INSTTR- 

7  ANCE  AOTIVrnES  OF  BANK  HOLDING  COM- 

8  PANIES 

9  Sbc.  601.  Section  4(cKB)  of  the  Bank  Holding  Gompaiqr 

10  Act  of  1956  (12  U.8.C.  1843(c)(8))  is  amended  by  strikiiig 

11  out  the  period  at  the  end  of  the  first  sentence  and  inserting  in 

12  lieu  thereof  the  following:  ",  but  for  purposes  of  this  subsec- 

13  tioD  it  is  not  closely  related  to  banking  or  managing  or  con- 

14  trolling  backs  for  a  bank  holding  company  to  provide  insur- 

15  ance  as  a  principal,  agent,  or  broker  except  (A)  where  the 

16  insurance  is  limited  to  assuring  repayment  of  the  outstanding 

17  balance  due  on  a  specific  extension  of  credit  by  a  bank  hold- 

18  ing  company  or  its  subsidiary  in  the  event  of  Uie  death,  dis- 

19  ability,  or  involuntary  unemployment  of  the  debtor  and,  in 

20  the  case  of  involuntary  unemployment,  where  the  coverage  ia 

21  offered  in  connection  with  a  bank  credit  card  and  the  card- 

22  holder  is  soUcited  to  purchase  the  coverage  after  the  credit 

23  card  has  been  issued  by  the  creditor;  (B)  in  the  case  <rf  a 

24  finance  company  which  is  a  subsidiary  of  a  bank  holding  com- 

25  pany,  where  the  insurance  is  also  limited  to  assuring  repay- 
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1  ment  of  the  outstanding  balance  on  an  extension  of  credit  in 

2  the  event  of  loss  or  damage  to  any  property  used  as  collateral 

3  on  such  extension  of  credit  and,  during  the  period  beginning 

4  on  die  date  of  the  enactment  of  this  subparagraph  and  ending 

5  on  December  31,  1980,  such  extension  of  credit  is  not  mcffe 

6  than  $10,000  ($25,000  in  the  case  of  an  extension  of  credit 

7  which  is  made  to  finance  the  purchase  of  a  residential  manu- 

8  factured  home  and  which  is  secured  by  such  residential  man- 

9  ufactured  home)  and  for  any  given  year  after  1980,  such  ex- 

10  tension  of  credit  is  not  more  than  an  amount  equal  to 

11  $10,000  ($25,000  in  the  case  of  an  extension  of  credit  which 

12  is  made  to  finance  the  purchase  of  a  residential  manufactured 

13  home  and  which  is  secured  by  such  residential  manufactured 

14  home)  increased  by  the  percentage  increase  in  the  Consumer 

15  Price  Index  for  Urban  Wage  Earners  and  Clerical  Woi^ers 

16  published  monthly  by  the  Bureau  of  Labor  Statistics  for  the 

17  period  beginning  on  Januaiy  1,  1980,  and  ending  on  Decem- 

18  ber  31  of  the  year  preceding  the  year  in  which  such  extension 

19  of  credit  is  made;  <C)  any  insurance  agency  activity  in  a  pUce 

20  that  (i)  has  a  population  not  exceeding  five  thousand  (as 

21  shown  by  the  last  preceding  decennial  census),  or  Oi)  the 

22  bank  holding  company,  after  notice  and  opportunity  for  a 

23  hearing,  demonstrates  has  inadequate  insurance  agency  facil- 

24  ities;  (D)  any  insurance  agency  activity  which  was  engaged 

25  in  by  the  bank  holding  company  or  any  of  ite  subsidiaries  on 
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1  June  12,  1980,  or  which  the  Board  approved  for  such  com- 

2  p&ny  or  any  of  its  subsidiaries  on  or  before  June  12,  1980,  or 

3  which  was  covered  by  an  application  accepted  for  processing 

4  on  or  before  April  29,  1980,  and  approved  after  June  12, 

5  1980,  including  (i)  sales  of  insurance  at  new  locations  of  the 

6  same  bank  holding  company  or  the  same  subsidiaiy  or  subsid- 

7  iaries  with  respect  to  which  insurance  was  sold  on  June  12, 

8  1980,  or  approved  to  be  sold  on  or  before  June  12,  1980,  or 

9  covered  by  an  application  accepted  for  processing  on  or 

10  before  April  29,  1980,  and  approved  after  June  12,  1980,  if 

11  such  new  locations  are  confined  to  the  State  in  which  the 

12  principal  place  of  business  of  the  bank  holding  company  is 

13  located,  any  State  or  States  immediately  adjacent  to  such 

14  State,  and  any  State  or  States  in  which  insm-ance  activities 

15  were  conducted  by  the  bank  holding  company  or  any  of  its 

16  subsidiaries  on  June  12,  1960,  or  were  approved  to  be  con- 

17  duct«d  by  the  hank  holding  company  or  any  of  its  subsidiaries 

18  on  or  before  June  12,  1980,  or  were  covered  by  an  apptica- 

19  tion  accepted  for  processing  on  or  before  April  29,  1980,  and 

20  were  approved  after  June  12,  1980,  and  (ii)  sales  of  insur- 

21  ance  coverages  which  may  become  available  after  June  12, 

22  1980,  so  long  as  those  coverages  insure  against  the  same 

23  types  of  risks  as,  or  are  otherwise  functionally  equivalent  to, 

24  coverages  sold  on  June  12,  1980,  or  approved  to  be  sold  on 

25  or  before  June  12,  1980;  (E)  ai^  insurance  activity  where 
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1  the  activity  ia  limited  solely  to  supervising  on  behalf  of  insur- 

2  ance  underwriters  the  activities  of  retail  insurance  agents 
S  who  sell  (i)  fidelity  insurance  and  property  and  casualty  in- 

4  surance  on  the  real  and  personal  property  used  in  the  oper- 

5  ations  of  the  bank  holding  company  or  any  of  its  subsidiaries, 

6  and  <ii)  group  insurance  that  protects  the  employees  of  the 

7  bank  holding  company  or  any  of  its  subsidiaries;  or  (F)  any 

8  insurance  agency  activity  engaged  in  by  a  bank  holding  coro- 

9  pany,  or  any  of  its  gubsidiariea,  which  bank  holding  company 

10  has  total  assets  of  $50,000,000  or  less:  Provided,  however, 

11  That  such  bank  holding  company  and  its  subsidiaries  may  not 

12  engage  in  the  sale  of  life  insurance  or  annuities  except  as 

13  provided  in  subparagraph  (A),  (B),  or  (C).". 

14  TITLE  Vn— MISCELLANEOUS 

15  DEPOSIT  mSUBANCE  OP  BBTIBEHENT  ACCOUNTS 

16  Sec.  701.  (aKD  The  first  sentence  of  section  405(dK3) 

17  of  the  National  Housing  Act  (12  U.S.C.    1728(d)(3))  is 

18  amended  by  striking  out  "$100,000"  and  inserting  in  lieu 

19  Uiereof  "$250,000". 

20  (2)  The  Hrst  sentence  of  section  ll(aK3)  of  the  Federal 

21  Deposit  Insurance  Act  (12  U.S.C.  1821(a)(3))  is  amended  by 

22  striking    out    "$100,000"    and    inserting    in    lieu    thereof 

23  "$250,000". 

24  (3)  The  first  sentence  of  section  207(cK3)  of  the  Federal 

25  Credit  Union  Act  (12  U.S.C.  l787(cK3))  is  amended  by  strik- 
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1  iag    out     ")100,000"     and     inaatiii;     in     lien     tfaeiMf 

a  "$250,000". 

3  (b)  The  aotendiiMBts  made  1^  sobsectkm  W  ue  not  ^i- 

4  plictbleto— 

5  (I)  aay  claim  MisiDg  out  of  the  ctosmg  at  a  bank 
H  prior  to  the  effeottve  date  of  this  section; 

7  (3)  »ay  olaim  amng  out  trf  a  de&nlt,  as  defined 

A  lu  ieotkm  401(d>  ol  the  Natimial  Houniig  Act  (12 

9  ll.S.0.  1724(d)),  where  the  aitpointment  ot  a  (XKuerva- 

10  tor,  r«oeiver,  or  other  legal  ctutodiaii  as  set  forth  in 

1 1  that  Hootioa  became  effectiTe  prior  to  the  effectne  date 
13  of  this  aeotion;  or 

13  (3)  aoy  claim  arising  out  of  the  closing  td  a  credit 

14  union  for  lii)uidati(m  on  account  of  bankruptcy  or  insd- 
in  v«uoy  pursuant  to  section  207  of  the  Federal  Credit 
Itl  Union  Aot  (12  U.S.C.  1787)  prior  to  the  effective  d^e 
17  of  this  aeotion. 

\H  INTBRNATIONAL  BANEIMO  PACIUTIBS 

lit  Sbo.  70S.  Paragraph  (5)  «rf  section  3(1)  <tf  the  Federal 

<)t)  \iv\wti\  Insurance  Act  (12  U.S.G.  1813Q))  is  amended  to 

'J  I  R^atl  as  follows: 

i)D  "(S)  such  other  obligations  of  a  bank  as  the  Board 

'J3  of  Directors,  after  consultation  with  the  Comptroller  of 

'24  the  Currency  and  the  Board  of  Qovemors  of  the  Fed- 

2A  eral  Reserve  System,  ghaU  find  and  prescribe  by  regu- 
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1  tation  to  be  deposit  liabilities  by  general  usage,  except 

2  that  the  following  shall  not  be  a  deposit  for  any  of  the 

3  purposes  of  this  Act  and  shall  not  be  included  as  part 

4  of  total  deposits  or  of  an  insured  deposit: 

5  "(A)  any  obligation  of  a  bank  which  is  pay- 

6  able  only  at  an  office  of  the  bank  located  outside 

7  of  the  States  of  the  United  States,  the  District  of 

8  Columbia,  Puerto  Rico,  Guam,  American  Samoa, 

9  and  the  Virgin  Islands;  and 

10  "(B)  any  international  banking  facihty  depos- 

11  it,  including  an  international  banking  facility  time 

12  deposit  as  that  term  is  from  time  to  time  defined 

13  by  the  Board  of  Qovemors  of  the  Federal  Reserve 

14  System  in  its  regulation  D  or  any  successor  regu- 

15  lation  thereto.". 

16  DEFINITION  OP  CBSDITOB 

17  Sec.  703.  Section  10S(f)  of  the  Truth  in  Lending  Act 

18  (15  U.8.C.  1602(f))  is  amended  to  read  as  follows: 

19  "(f)  The  term  'creditor'  refers  only  to  a  person  who  both 

20  (1)  regularly  extends,  whether  in  connection  with  loans,  sales 

21  of  property  or  services,  or  otherwise,  consumer  credit  which 

22  is  payable  by  agreement  m  more  than  four  installments  or  for 

23  which  the  payment  of  a  finance  charge  is  or  may  be  required, 

24  and  (2)  is  the  person  to  whom  the  debt  arising  from  the  con- 

25  sumer  credit  transaction  is  uiitially  payable  on  the  face  of  the 
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1  evidence  of  indebtedness  or,  if  there  is  no  such  evidence  of 

2  indebtedness,  by  a^ement.  Notwithstanding  the  preceding 
'    3  sentence,  in  the  case  of  an  open  end  credit  plan  involving  a 

4  credit  card,  the  card  issuer  and  any  person  who  honors  the 

5  credit  card  and  offers  a  discount  which  is  a  Bnance  charge 

6  are  creditors.  For  the  purpose  of  the  requirements  imposed 

7  under  chapter  4  and  section  127(aK5),  127(a>(6),  127(aK7), 

8  127(b)(1),  127(bX2),  127(bX8),  127(b)(8),  and  127(bKlO)  of 

9  chapter  2  of  this  title,  the  term  'creditor'  shall  also  include 

10  card  issuers  whether  or  not  the  amount  due  is  paysJile  by 

11  agreement  in  more  than  four  instaUments  or  the  payment  of  a 

12  finance  charge  is  or  may  be  required,  and  the  Board  shall,  by 

13  regulation,  apply  these  requirements  to  such  card  issuers,  to 

14  the  extent  appropriate,  even  though  the  requirements  are  by 

15  tbeu*  terms  applicable  only  to  creditors  offering  open  end 

16  credit  plans.". 

17  BELATION  TO  STATE  LAWS 

18  Sec.  704.  (a)  Subsections  (b),  (c),  and  (d)  of  section  111 

19  of  the  Truth  in  Lending  Act  are  redesignated  as  subsections 

20  (c),  (d),  and  (e),  respectively. 

21  (b)  Section  111  of  the  Truth  in  Lending  Act  (15  U.S.C. 

22  1610)  is  amended  by  inserting  under  the  caption  the  foUow- 

23  mg: 

24  "(a)(1)  Except  as  otherwise  provided  in  this  section,  this 

25  title  supersedes  any  State  law  that  is  similar  in  purpose. 
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1  scope,  requirement,  or  content  to  this  title,  to  the  extent  of 

2  the  Bimilarity.  Similar  laws  include,  but  are  not  limited  to, 
S  laws  relating  to  the  disclosure  or  advertising  of  consumer 

4  credit  or  lease  terms,  credit  card  and  credit  billing  practices, 

5  liahili^  for  consumer  lease  transactions,  and  the  rescission  of 

6  consumer  credit  transactions. 

7  "(2)  Upon  its  own  motion,  or  upon  the  request  of  any 

8  creditor,  lessor.  State,  or  other  interested  party,  the  Board 

9  shall  determine  whether  a  State  law  is  similar  to  this  title, 

10  and  thereby  superseded,  and  shall  publish  notice  of  such  de- 

1 1  tennination. 

12  "(b)  The  provisions  of  this  title  shall  not  apply  to  any 

13  extension  of  consumer  credit  or  any  consumer  lease  in  any 

14  State  which  makes  a  determination  that  such  provisions  shall 

15  not  apply  with  respect  to  extensions  of  consumer  credit  and 

16  consumer  leases  subject  to  the  laws  of  such  State.  Such  de- 

17  tennination  must — 

18  "(1)  ezplicitiy  and  by  its  terms  indicate  the  provi- 

19  sions  of  this  title  that  shall  not  apply  m  such  State; 

20  "(2)  occur  on  or  after  the  date  of  enactment  of 

21  this  Act  and  prior  to  a  date  three  years  after  such 

22  date; 

23  "(3)  provide  for  an  effective  date  at  least  one  year 

24  subsequent  to  such  determination  and  permit  creditors 
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1  and  lessors  to  comply  with  such  determination  prior  to 

2  such  effective  date;  and 

3  "(4)  be  transmitted  to  the  Board,  which  shall  pub- 

4  lish  notice  of  the  State's  determination,  upon  a  finding 

5  tliat  the  State  law  complies  with  the  requirements  of 

6  this  subsection.". 

7  (c)  Sections  123,  171,  186(a),  and  186(b)  of  such  Act 

8  are  repealed. 

9  m  Section  167  (A  such  Act  is  amended  by  adding  at  the 

10  end  thereof  the  following: 

11  "(c)  Notwithstanding  any  other  provisions  of  this  title, 

12  any  discount  offered  under  subsection  (b)  shall  not  be  consid- 

13  ered  a  finance  charge  or  other  charge  for  credit  under  the 

14  usury  laws  of  any  State  or  under  the  laws  of  any  State  relat- 

15  ing  to  disclosure  of  information  in  connection  with  credit 

16  transactions,  or  relating  to  the  types,  amounts  or  rates  of 

17  charges,  or  to  any  element  or  elements  of  charges  permissible 

18  under  such  laws  in  connection  with  the  extension  or  use  of 

19  credit.". 

20  CIVIL  LIABILITY 

21  Sec.  705.  (a)  Section  130(a)  of  the  Truth  in  Lending 

22  Act  (15  U.8.C.  1640(a))  is  amended  to  read  as  follows: 

23  "(a)  Except  as  otherwise  provided  in  this  section,  a 

24  creditor  who  fails  to  comply  with  nay  requirement  imposed 

25  under  this  chapter,  including  any  requirement^  under  section 
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1  125,  or  chapter  4  or  5  of  thia  tide  mth  respect  lo  toy  ^h^ 

2  is  li&ble  to  such  person  in  an  amount  equsJ  to  the  sunt  44 

3  "(1)  any  actual  damage  suntuutit  17   h>^^  ^ivm 

4  as  a  result  of  the  ffulure; 

5  "(2)  m  the  case  of  an  indtrnm  keiaii  tn  tnuxmt 

6  not  greater  than  $5,000,  and  a  t.  "Mm   v;.nn     w 

7  amount  not  greater  than  the  Ihmt  <  ^/i .'//.  -^  , 

8  per  centum  of  the  net  worth  tc  Ik-  TtwiSbw     {   ov 

9  court  finds  that — 

10  "(A)  the  creditor  fail«c  «  mptr  ».th  ,  '«. 

11  quirement  of  section  125;  mmmi  ViTi^  ytt^. 

12  graph  (4).  (5),  (6),  (7),  {8|.  «.  iri/Jt  if  ^,„ 

13  127(b);  paragraph  (2)  Cmtofar  •  c  ■»««>•  «  r:.. 

14  closure  of  the  'amount  fammA^^  -^    --;.    i^. 
16  or  (9)  of  section  128(a);  Mm  J^   -,    .^  ,-, 

16  183;  and 

17  "(B)  the  creditor*!  ^vMfew  i,„„^, 

18  noncompliance  with  'i^iammm^  I    ■ 

19  except  that,  in  determinvf  it^  ^^    . 

20  graph,  the  court  shall  tamim^i^  ,tu- 

21  factors,  the  amount  f^  wr  ^^.^^^^^ 

22  the  frequency  and  [ 

23  by  the  creditor,  the  1 

24  number  of  persons  aim 
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1  which  the  creditor's  failure  of  comptianoe  was  inten- 

2  tioiuJ;  and 

3  "(3)  in  the  case  of  any  successful  action  to  enforce 

4  the  foregoing  liability  or  in  any  action  in  which  a 

5  person  is  determmed  to  have  a  right  of  rescission  iinder 

6  section  125,  the  costs  of  the  action,  together  with  a 

7  reasonahle  attorney's  fee  as  determined  by  the  court.". 

8  (b)  Section  130(d)  of  auch  Act  is  amended  to  read  as 

9  follows: 

10  '      "(dKl)  When  there  are  multiple  obligors  in  a  consumer 

11  credit  transaction  or  consumer  lease,  there  shall  be  no  more 
'  12  than  one  recovery  of  damages  under  subsection  (a)(2)  for  a 

13  violation  of  this  title. 

14  "(2)  WiUi  respect  to  any  failure  to  make  disclosures  re- 

15  quired  imder  this  chapter  or  chapter  4  or  5  of  this  title,  liabil- 

16  ity  may  be  imposed  only  upon  the  creditor  required  to  make 

17  disclosure,  except  as  provided  in  section  131.". 

18  (c)  The  last  sentence  of  section  G25(c)  of  Public  Law  d6- 

19  221  is  amended  by  inserting  "and  by  section  705  of  the  Fi- 

20  nancial  Institutions  Restructuring  and  Services  Act  of  1981" 

21  before  the  period. 
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1  BXTBNBION  OF  TBVTH  IN  LENDING  SUIPLIFICATION 

2  EFFECTITB  DATE 

3  Sec.  706.  Section  625(a)  of  the  Depository  InstituUons 

4  Deregulation  and  Monetary  Control  Act  of  1980  is  unended 

5  to  read  as  follows: 

6  "Sec.  626.  (a)  Except  as  provided  in  section  608(b),  the 

7  amendments  made  by  this  title  shall  take  effect  upon  the  ex- 

8  piration  of  two  years  and  six  months  alter  the  date  of  enact- 

9  mentof  this  title.". 

10  BFFBCTIVB  DATE 

11  Sec.  707.  The  amendments  made  by  sections  703,  704, 

12  and  705  shall  take  effect  on  the  effective  date  of  title  VI  of 

13  the  Depository  Institutions  Deregulation  and  Monetary  Con- 

14  trol  Act  of  1980. 

15  LIUIT  ON  ADVANCES 

16  Sec.  708.  Section  10(c)  of  the  Federal  Home  Loan 

17  Bank  Act  (12  U.S.C.  1430(c))  is  amended  by  strikmg  the 

18  word  "twelve"  each  time  it  appears  and  inserting  in  lieu 

19  thereof  the  word  "twenty", 

20  TECHNICAL  AHENDHENT  TO  BIOHT  TO  PINANCIAI. 

21  PBIVACY  ACT 

22  Sec.  709.  Section  1114{bH2)  of  the  Bight  to  financial 

23  Privacy  Act  of  1978  (12  U.S.C.  3414(b)(2))  is  amended  by 

24  striking  "of  following  "institution". 

O 
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To  combine  the  insurance  fundi  of  the  FedersI  Deposit  Insurance  Corporation, 
the  Federal  Savings  and  Loan  Insurance  Corporatioa  and  the  National 
Credit  Union  Share  Insurance  Fund,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 
October  7.  1981 
Mr.  Oabn  introduced  the  following  bill;  which  was  read  twice  and  referred  U 
Committee  on  Banking,  Housing,  and  Urban  Affurs 


A  BILL 

To  combine  the  insurance  funda  of  the  Federal  Deposit  Insur- 
ance Corporation,  the  Federal  Savings  and  Loan  Insurance 
Corporation  and  the  National  Credit  Union  Share  Insuruice 
Fund,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Represenla- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  TITLE  I— FEDERAL  DEPOSIT  INSURANCE  ACT 

4  "Sec.  101.  Section  1  of  the  Federal  Deposit  Insurance 

5  Act  (12  U.S.C.  1811)  is  amended  to  read  as  follows: 

6  "Section  1.  There  is  created  a  Federal  Deposit  Insur- 

7  ance  Corporation  (hereinafter  referred  to  as  the  'Corpora- 
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1  tion')  which  shall  insure  the  deposits  of  institutions  eligible 

'  2  for  insurance  as  hereinafter  provided,  and  which  shall  have 

3  the  powers  hereinafter  granted.". 

4  Sec.  102.  Section  2  of  the  Federal  Deposit  Insurance 

5  Act  (12  U.S.C.  1812)  is  amended  to  read  as  follows: 

6  "Sec.  2.  (a)  The  management  of  the  CorporatioB  shall 

7  be  vested  in  a  Board  of  Directors  consisting  of  five  members, 

8  who  shall  be  citizens  of  the  United  States  to  be  appointed  by 

9  the  President,  by  and  with  the  advice  and  consent  of  the 

10  Senate.  One  member  shall  be  the  Chairman  of  the  Board  of 

1 1  Directors  of  the  Corporation  and  not  more  than  three  of  the 

12  members  of  the  Board  of  Directors  shall  be  members  of  the 

13  same  political  party.  The  members  of  the  Board  of  Directors 

14  shall  hold  ofHce  for  such  terms  as  are  provided  in  paragraph 

15  (b)  of  this  section  and  shall  be  ineligible  during  the  tjme  they 

16  are  in  ofGce  and  for  two  years  thereafter  to  hold  any  office, 

17  position,  or  employment  in  any  insured  financial  institution  or 

18  affiliate  thereof  except  that  this  restriction  shall  not  apply  to 

19  any  member  of  has  served  the  full  term  for  which  he  or  she 

20  Wis  appointed.  No  member  of  the  Board  of  Directors  shall  be 

21  an  officer  or  director  of  an  insured  financial  institution,  any 

22  affiliate  of  an  insured  financial  institution,  any  Federal  home 

23  loan  bank,  or  FedersJ  Reserve  bank  or  hold  stock  in  any  such 

24  institution  or  affiliate;  and  before  entering  upon  his  or  her 

25  duties  as  a  member  of  the  Board  of  Directors  he  or  she  shall 
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'/i  IrIrhHn;,  tbfi  Northern  Mariana  Islands,  or  Puerto  Rico  or 

'Afi  wfititti  )i  irpdratioK  under  the  Code  of  Law  for  the  District  of 
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1  Columbia  (except  a  Qational  bank),  and  includes  any  unincor- 

2  porated  bank  tbe  deposits  of  which  are  insured  on  the  effec- 

3  tive  date  of  this  amendment,  and  the  word  'State'  means  any 

4  State  of  the  United  States,  tbe  District  of  Columbia,  any  ter- 

5  ritoiy  or  possession  of  the  United  States  (including  Guam, 

6  American  Samoa,  and  the  Virgin  Islands),  tbe  Northern  Mar- 

7  iana  Islands,  or  Puerto  Rico.". 

8  Sec.  104.  Section  3(d)  of  the  Federal  Deposit  Insurance 

9  Act  (12  U.S.C.  1813(d))  is  amended  to  read:  "The  term  'na- 

10  tional  member  bank'  means  any  national  bank  located  in  any 

11  of  the  States  of  the  United  States,  the  District  of  Columbia, 

12  any  territory  or  possession  of  the  United  States  (including 

13  Guam,  American  Samoa,  or  the  Virgin  Islands),  the  North- 

14  em  Mariana  Islands,  or  Puerto  Rico  which  is  a  member  of 

15  the  Federal  Reserve  System.". 

16  Sec.  105.  Section  3(e)  of  the  FedersJ  Deposit  Insurance 

17  Act  (12  U.S.C.  1813(e))  is  amended  to  read: 

18  "(1)  The  term  'national  nonmember  bank'  means  any 

19  national  bank  located  in  any  territory  or  possession  of  the 
30  United  States  (including  (Suam,  American  Samoa,  the  Virgin 

21  Islands),  tbe  Northern  Mariana  Islands,  or  Puerto  Rico 

22  which  is  not  a  member  of  the  Federal  Reserve  System.". 

23  Sec.  106.  Section  3(g)  of  the  Federal  Deposit  Insurance 

24  Act  (12  U.S.C.  1813(g))  is  amended  by  striking  out  ":  Pro- 

25  vided,  further,  That  such  bank  to  be  considered  a  savings 
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1  ing    out    "$100,000"     and    inserting    in    lieu     thereof 

2  "$250,000". 

3  (b)  The  amendments  made  by  subsection  (a)  are  not  ap- 

4  plicable  to — 

5  (1)  any  claim  arising  out  of  the  closing  of  a  bank 

6  prior  to  the  effective  date  of  this  section; 

7  (2)  any  claim  arising  out  of  a  default,  as  defined 

8  in  section  401(d)  of  the  National  Housing  Act  (12 

9  U.S.C.  1724(d)),  where  the  appointment  of  a  conserva- 

10  tor,  receiver,  or  other  legal  custodian  as  set  forth  in 

11  that  section  became  effective  prior  to  the  effective  date 

12  of  this  section;  or 

13  (3)  any  clum  BJising  out  of  the  closing  of  a  credit 

14  union  for  liquidation  on  account  of  banlmiptcy  or  insol> 

15  vency  pursuant  to  section  307  of  the  Federal  Credit 

16  Union  Act  (12  U.S.C.  1787)  prior  to  the  effective  date 

17  .        of  this  section. 

18  INTEBNATIONAL  BANKINO  FACILITIES 

19  Sbc.  702.  Paragraph  (5)  of  section  3fl)  of  the  Federal 

20  Deposit  Insurance  Act  (12  U.S.C.  1813(1))  is  amended  to 

21  read  as  follows: 

22  "(5)  such  other  obligations  of  a  bank  as  the  Board 

23  of  Directors,  after  consultation  with  the  Comptroller  of 

24  the  Currency  and  the  Board  of  Qovemors  of  the  Fed- 

25  erat  Reserve  System,  shall  find  and  prescribe  by  regn- 
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1  tatioD  to  be  deposit  liabilities  b;  general  usage,  except 

2  that  the  following  shall  not  be  &  deposit  for  any  of  the 

3  purposes  of  this  Act  and  shall  not  be  included  as  part 

4  of  total  deposits  or  of  an  insured  deposit: 

5  "(A)  any  obligation  of  a  bank  which  is  pay- 

6  able  only  at  an  office  of  the  bank  located  outside 

7  of  the  States  of  the  United  States,  the  District  of 

8  Columbia,  Puerto  Rico,  Cluam,  American  Samoa, 

9  and  the  Virgin  Islands;  and 

10  "<B)  any  international  bulking  facility  depos- 

11  it,  including  an  international  banking  facility  time 

12  deposit  as  that  term  is  from  time  to  time  defined 

13  by  the  Board  of  Qovemors  of  the  Federal  Reserve 

14  System  in  its  regulation  D  or  any  successor  regu- 

15  tation  thereto.". 

16  DEFINITION  OP  CBSDITOB 

17  Sec.  703.  Section  103(f)  of  the  Truth  in  Lending  Act 

18  (15  U.S.C.  1602(f))  is  amended  to  read  as  follows: 

19  "(f)  The  term  'creditor'  refers  only  to  a  person  who  both 

20  (1)  regularly  extends,  whether  in  connection  with  loans,  sales 

21  of  property  or  services,  or  otherwise,  consumer  credit  which 

22  is  payable  by  agreement  in  more  than  four  installments  or  for 

23  which  the  payment  of  a  Hnance  charge  is  or  may  be  required, 

24  and  (2)  is  the  person  to  whom  the  debt  arismg  from  the  con- 

25  sumer  credit  transaction  is  initially  payable  on  the  face  of  the 
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1  evidence  of  indebtedness  or,  if  there  is  no  such  evidence  of 

2  indebtedness,  by  agreement.  Notwithstanding  the  preceding 
'    3  sentence,  in  the  case  of  an  open  end  credit  plan  involving  a 

4  credit  card,  the  card  issuer  and  any  person  who  honors  the 

5  credit  card  and  offers  a  discount  which  is  a  finance  charge 

6  are  creditors.  For  the  purpose  of  the  requirements  imposed 

7  under  chapter  4  and  section  127(aK5),  127(aX6),  127(a)(7), 

8  127(bKl).  127(bM2),  127(bK3),  127(bK8),  and  127(bM10)  of 

9  chapter  2  of  this  title,  the  term  'creditor'  shall  also  include 

10  card  issuers  whether  or  not  the  amount  due  is  payable  by 

1 1  agreement  in  more  than  four  instaUments  or  the  payment  of  a 

12  finance  charge  is  or  may  be  required,  and  the  Board  shall,  by 

13  regulation,  apply  these  requirements  to  such  card  issuers,  to 

14  the  extent  appropriate,  even  though  the  requirements  are  by 

15  their  terms  appUcable  only  to  creditors  offering  open  end 

16  credit  pUns,". 

17  BBLATIOK  TO  STATE  LAWS 

18  Sec.  704.  (a)  Subsections  (b),  (c),  and  (d)  of  section  111 

19  of  the  Truth  in  Lending  Act  are  redesignated  as  subsections 

20  (c),  (d),  and  (e),  respectively. 

21  (b)  Section  111  of  the  Truth  in  Lending  Act  (15  U.S.C. 

22  1610)  is  amended  by  inserting  under  the  capUon  the  foUow- 

23  ing: 

24  "(aKl)  Except  as  otherwise  provided  in  this  section,  this 

25  title  supersedes  any  State  law  that  is  similar  in  purpose, 
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1  scope,  requirement,  or  content  to  this  title,  to  the  extent  of 

2  the  Bimilarity.  Similar  laws  include,  but  are  not  limited  to, 

3  laws  relating  to  the  disclosure  or  advertising  of  consumer 

4  credit  or  lease  terms,  credit  card  and  credit  billing  practices, 

5  liability  for  consumer  iease  transactions,  and  the  rescission  of 

6  consumer  credit  transactions. 

7  "(2)  Upon  its  own  motion,  or  upon  the  request  of  any 

8  creditor,  lessor.  State,  or  other  interested  party,  the  Board 

9  shall  determine  whether  a  State  law  is  similfu*  to  this  title, 

10  and  thereby  superseded,  and  shall  publish  notice  of  such  de- 

1 1  termination. 

12  "(b)  The  provisions  of  this  title  shall  not  ^)ply  to  any 

13  extension  of  consumer  credit  or  any  consumer  lease  in  any 

14  State  which  makes  a  determination  that  such  provisions  shall 

15  not  ^ply  with  respect  to  extensions  of  consumer  credit  and 

16  consumer  leases  subject  to  the  hiws  of  such  State.  Such  de- 

17  termination  must — 

18  "(1)  explicitly  and  by  its  terms  indicate  the  provi- 

19  sions  of  this  Utle  that  shall  not  apply  in  such  State; 

20  "(2)  occur  on  or  after  the  date  of  enactment  of 

21  this  Act  and  prior  to  a  date  three  years  after  such 

22  date; 

23  "(3)  provide  for  an  effective  date  at  least  one  year 

24  subsequent  to  such  determination  and  permit  creditors 
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1  buhire  to  purchsM  shares  from,  obtain  a  loan  fmn,  or  lend  to 

2  the  Federal  credit  umtm. 

3  "(c)  Withdrawal  or  ezpolsioti  ot  a  member  pursuant  to 

4  either  subsection  (a)  or  (b)  of  this  section  shall  not  aptnte  to 

5  relieve  him  from  lialulity  to  the  Federal  credit  umon.". 

6  TITLB  VI— PROPERTY,  CASUALTY,  LIFE  mSUK- 

7  ANCE  ACTIVITIES  OP  BANK  HOLDING  COM- 

8  PANIES 

9  Sbc.  601.  Section  4(cX8)  of  the  Bank  Holding  Company 

10  Act  of  1956  (12  n.S.C.  1843(cX8})  is  amended  by  striking 

11  out  the  period  at  the  end  of  the  first  sentence  and  inserting  in 

12  lieu  thereof  the  following:  ",  but  for  purposes  of  this  subsec- 

13  laon  it  a  not  closely  related  to  banking  or  man^ng  or  con- 

14  bx>lling  banks  for  a  bank  holding  company  to  provide  insur- 

15  ance  as  &  principal,  agent,  or  broker  except  (A)  where  the 

16  insurance  is  limited  to  assuring  repayment  of  the  outstanding 

17  balance  due  on  a  specific  extension  of  credit  by  a  bank  hold- 

18  ing  company  or  its  subsidiary  in  the  event  of  the  death,  dia- 
ls ability,  or  involuntaiy  unemployment  of  the  debtor  and,  in 

20  the  case  of  invoiuntary  unemployment,  where  the  coverage  is 

21  offered  in  connection  with  a  bank  credit  card  and  the  card- 

22  holder  is  solicited  to  purchase  the  coverage  after  the  credit 

23  card  has  been  issued  by  the  creditor;  (B)  in  the  case  of  a 

24  finance  company  which  is  a  subsidiary  of  a  bank  holding  com- 

25  pany,  where  the  insurance  is  also  limited  to  assuring  repay- 
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1  meat  of  the  outstanding  balance  on  an  extension  of  credit  in 

2  the  event  of  loss  or  damage  to  any  property  used  as  collateral 

3  on  such  extension  of  credit  and,  during  tlie  period  beginning 

4  on  the  dat«  of  the  enactment  of  this  subparagraph  and  ending 

5  on  December  31,  1980,  such  extension  of  credit  is  not  more 

6  Uun  $10,000  .(125,000  in  the  case  of  an  extension  of  credit 

7  which  is  made  to  finance  tfie  purchase  of  a  residential  manu< 

8  factured  home  and  which  is  secured  by  such  residential  man- 

9  ufactured  home)  and  for  any  given  year  ait«r  1980,  such  ex- 

10  tension  of  credit  is  not  more  than  an  amount  equal  to 

11  $10,000  ($25,000  in  the  case  of  an  extension  of  credit  which 

12  is  made  to  finance  the  purchase  of  a  residential  manufoctured 

13  home  and  which  is  secured  by  such  residential  manufactured 

14  home)  increased  by  the  pereentage  increase  in  the  Consumer 

15  Price  Index  for  Urban  Wage  Earners  and  Clerical  Workers 

16  published  monthly  by  the  Bureau  of  Labor  Statistics  for  the 

17  period  beginning  on  January  1,  1980,  and  ending  on  Decem- 

18  ber  31  of  the  year  preceding  the  year  in  which  such  extension 

19  of  credit  is  made;  (O  any  insurance  agency  activity  in  a  place 

20  that  (i)  has  a  population  not  exceeding  five  thousand  (as 

21  shown  by  the  last  preceding  decennial  census),  or  (ii)  the 

22  bank  holding  company,  after  notice  and  opportunity  for  a 

23  hearing,  demonstrates  has  inadequate  insurance  agency  facil- 

24  ities;  (D)  any  insurance  agency  activity  which  was  engaged 

25  in  by  the  bank  holding  company  or  any  of  its  subsidiaries  on 
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1  June  12,  1980,  or  which  the  Board  approved  for  such  com- 

2  puiy  or  any  of  its  subsidiaries  on  or  before  June  12,  1980,  or 

3  which  was  covered  by  an  application  accepted  for  procesBing 

4  on  or  before  April  29,  1980,  and  approved  after  June  12, 

5  1980,  including  (i)  sales  of  insurance  at  new  locations  of  the 

6  same  bank  holding  company  or  the  same  subsidiary  or  subsid- 

7  iaries  with  respect  to  which  insurance  was  sold  on  June  12, 

8  1980,  or  approved  to  be  sold  on  or  before  June  12,  1980,  or 

9  covered  by  an  application  accepted  for  processing  on  or 

10  before  April  29,  1980,  and  approved  after  June  12,  1980,  if 

11  such  new  locations  are  confined  to  the  State  in  which  the 

12  [oincipal  pUce  of  business  of  the  bank  holding  company  is 

13  located,  any  Stat«  or  States  immediately  adjacent  to  such 

14  State,  and  any  State  or  States  in  which  insurance  activities 

15  were  conducted  by  the  bank  holding  company  or  any  of  its 

16  subsidiaries  on  June  12,  1980,  or  were  approved  to  he  con- 

17  ducted  by  the  bank  holding  company  or  any  of  its  subsidiaries 

18  on  or  before  June  12,  1980,  or  were  covered  by  an  applies^ 

19  tion  accepted  for  processing  on  or  before  April  29,  1980,  and 

20  were  approved  after  June  12,  1980,  and  (ii)  sales  of  insur- 

21  ance  coverages  which  may  become  available  after  Jime  12, 

22  1980,  so  long  as  those  coverages  insure  against  the  same 

23  types  of  risks  as,  or  are  otherwise  funcdonaJly  equivalent  to, 

24  coverages  sold  on  June  12,  1980,  or  approved  to  be  sold  on 

25  or  before  June  12,  1980;  (E)  any  insurance  activi^  where 
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1  the  activity  is  limited  solely  to  Bupervising  on  behalf  of  insur- 

2  anoe  underwriters  the  setivities  of  retail  insurance  agents 

3  who  sell  (i)  fidelity  insurance  and  property  and  casualty  in- 

4  surance  on  the  real  and  personal  property  used  in  the  oper- 

5  ations  of  the  bank  holding  company  or  any  of  its  subsidiaries, 

6  and  (ii)  group  insurance  that  protects  the  employees  of  the 

7  bank  holding  company  or  any  of  its  subsidiaries;  or  (F)  any 

8  insurance  agency  activity  engaged  in  by  a  bank  holding  com- 

9  pan;,  or  any  of  its  subsidiaries,  which  bank  holding  company 
10  has  total  asseU  of  150,000,000  or  less:  Provided,  however, 
It  That  such  bank  holding  company  and  its  subsidiaries  may  not 

12  engage  in  the  sale  of  life  insurance  or  annuities  except  as 

13  provided  in  subparagraph  (A),  (B),  or  (C).". 

14  TITLE  Vn— MISCELLANEOUS 

15  DEPOSIT  IN8UBANCB  OP  BBTIBEUBKT  ACCOUNTS 

16  Sec.  701.  (aXD  The  first  sentence  of  section  405(dK3) 

17  of  the  National  Housing  Act  (12  U.S.C.    1728(dK3))  is 

18  amended  by  striking  out  "$100,000"  and  inserting  in  lieu 

19  thereof  "$250,000". 

20  (2)  The  first  sentence  of  section  11(a)(3)  of  the  Federal 

21  Deposit  Insurance  Act  (12  U.S.C.  1821(aK3»  is  amended  by 

22  striking   out    "$100,0(X>"    and    inserting    in   lieu   thereof 

23  "$260,000". 

24  (3)  The  first  sentence  of  section  207(c)(3)  of  the  Federal 

25  Credit  Union  Act  (12  U.S.C.  1787(cK3))  is  amended  by  strik- 


dbyGoOt^Ic 


114 

1  ing    out     "$100,000"     and    inBerting    in    lieu     thereof 

2  "$250,000". 

3  (b)  The  amendments  made  by  subsection  (a)  are  not  ^- 

4  plicable  to — 

5  (1)  any  clum  arising  out  of  the  closing  of  &  bank 

6  prior  to  the  effective  date  of  this  section; 

7  (2)  any  claim  arismg  out  of  a  default,  as  defined 

8  in  section  401(d)  of  the  National  Housing  Act  (12 

9  n.S.C  1724(d)),  where  the  appointment  of  a  conserva- 

10  tor,  receiver,  or  other  legal  custodian  as  set  forth  in 

11  that  section  became  effective  prior  to  the  effective  date 

12  of  this  section;  or 

13  (3)  any  claim  arising  out  of  the  closing  of  a  credit 

14  union  for  liquidation  on  account  of  bankruptcy  or  insol- 

15  vency  pursuant  to  section  207  of  the  Federal  Credit 

16  Union  Act  (12  U.S.C.  1787)  prior  to  the  effective  date 

17  .       of  this  section. 

18  INTEBNATIONAL  BANKINa  PACILITIB8 

19  Sec.  702.  Paragraph  (5)  of  section  3(1)  of  the  Federal 

20  Deposit  Insurance  Act  (12  U.S.C.  18130))  is  amended  to 

21  read  as  follows: 

22  "(5)  such  other  obUgations  of  a  bank  as  the  Board 

23  of  Directors,  after  consultation  with  the  ComptroUer  of 

24  the  Currency  and  the  Board  of  Governors  of  the  Fed- 

25  eral  Reserve  System,  shall  find  and  prescribe  by  regu- 
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1  ladon  to  be  deposit  liabilities  b;  ^neral  usage,  except 

2  that  tbe  following  shall  not  be  a  deposit  for  any  of  the 

3  purposes  of  this  Act  and  shall  not  be  included  as  part 

4  (rf  total  deposits  or  of  an  insured  deposit: 

5  "(A)  any  obligation  of  a  bank  which  is  pay- 

6  able  only  at  an  office  of  the  bank  located  outside 

7  of  the  States  of  the  United  States,  the  District  of 

8  Columbia,  Puerto  Rico,  Guam,  American  Samoa, 

9  and  the  Virgin  Islands;  and 

10  "(B)  any  international  banking  facility  depos- 

11  it,  including  an  international  banking  facility  time 

12  deposit  aa  that  term  is  from  time  to  time  de&ned 

13  by  the  Board  of  Governors  of  the  Federal  Reserve 

14  System  in  its  regulation  D  or  any  successor  regu- 

15  lation  thereto.". 

16  DEFINITION  OP  CBEDITOB 

17  Sec.  703.  Section  103(f)  of  tiie  Truth  in  Lending  Act 

18  (15  U.S.C.  1602(f))  is  amended  to  read  as  follows: 

19  "(0  The  term  'creditor'  refers  only  to  a  person  who  both 

20  (1)  regularly  extends,  whether  in  connection  with  loans,  sales 

21  of  property  or  services,  or  otherwise,  consumer  credit  which 

22  is  payable  by  agreement  in  more  than  four  installments  or  for 

23  which  the  payment  of  a  finance  charge  is  or  may  be  required, 

24  and  (2)  is  the  person  to  whom  the  debt  arising  trom  the  con- 

25  sumer  credit  transaction  is  iuitially  payable  on  the  face  of  the 
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1  evidence  of  indebtedness  or,  if  there  is  no  such  evidence  of 

2  indebtedness,  by  agreement.  Notwithstanding  the  preceding 
'    3  sentence,  in  the  case  of  an  open  end  credit  plan  involving  a 

4  credit  card,  the  card  issuer  and  any  person  who  honors  the 

5  credit  card  and  offers  a  discoimt  which  is  a  finance  charge 

6  are  creditors.  For  the  purpose  of  the  requirements  imposed 

7  under  chapter  4  and  section  127(aX5),  127(aM6),  127(a)(7), 

8  127(bKl),  127(b)(2),  127(b)(3),  127(b)(8),  and  127(bMlO)  of 

9  chapter  2  of  this  title,  the  term  'creditor'  shall  also  include 

10  card  issuers  whether  or  not  the  amount  due  is  payable  by 

11  agreement  in  more  than  four  installments  or  the  payment  of  a 

12  finance  charge  is  or  may  be  required,  and  the  Board  shall,  by 

13  regulation,  apply  these  requirements  to  such  card  bsuerg,  to 

14  the  extent  appropriate,  even  though  the  requirements  are  by 

15  their  terms  appUcable  only  to  creditors  offering  open  end 

16  credit  plans.". 

17  BELATIOK  TO  STATE  LAWS 

18  Sec.  704.  (a)  Subsections  (b),  (c),  and  (d)  of  secdon  HI 

19  of  the  Truth  in  Lending  Act  are  redesignated  as  subsectioiis 

20  (c),  (d),  and  (e),  respectively. 

21  (b)  Section  111  of  the  Truth  in  Lending  Act  (15  U.S.C. 

22  1610)  is  amended  by  inserting  under  the  caption  the  follow- 

23  ing: 

24  "(aKl)  Except  as  otherwise  provided  in  this  section,  this 

25  title  supersedes  any  State  law  that  is  similar  in  purpose. 
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1  Bcope,  requirement,  or  content  to  this  title,  to  the  extent  of 

2  the  similuity.  Similar  laws  include,  but  are  not  limited  to, 

3  laws  relating  to  the  disclosure  or  advertising  of  consumer 

4  credit  or  lease  terms,  credit  card  and  credit  billing  practices, 

5  liabili^  for  consumer  lease  transactions,  and  the  rescission  of 

6  consumer  credit  transactions. 

7  "(2)  Upon  its  own  motion,  or  upon  the  request  of  any 

8  creditor,  lessor.  State,  or  other  interested  party,  the  Board 

9  shall  determine  whether  a  State  law  is  similar  to  this  title, 

10  and  thereby  superseded,  and  shall  publish  notice  of  such  de- 

1 1  termination. 

12  "(b)  The  provisions  of  this  titie  shall  not  apply  to  any 

13  extension  of  consumer  credit  or  any  consumer  lease  in  any 

14  State  which  makes  a  detennination  that  such  provisions  shall 

15  not  apply  with  respect  to  extensions  of  consumer  credit  and 

16  consumer  leases  subject  to  the  laws  of  such  State.  Such  de- 

17  termination  must — 

18  "(1)  explicitiy  and  by  its  terms  indicate  the  provi- 

19  sions  of  this  title  that  shall  not  apply  in  such  State; 

20  "(2)  occur  on  or  after  the  date  of  enactment  of 

21  this  Act  and  prior  to  a  date  three  years  after  such 

22  date; 

28  "(3)  provide  for  an  effective  date  at  least  one  year 

24  subsequent  to  such  determination  and  permit  creditors 
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1  and  lessors  to  comply  with  auch  determmation  prior  to 

2  such  effective  date;  and 

8  "(4)  be  transmitted  to  the  Board,  which  shall  pub- 

4  lisb  DOtice  of  the  State's  determination,  upon  a  finding 

fi  that  the  State  law  complies  with  the  requirements  of 

6  this  subsection.". 

7  (c)  Sections  123,  171,  186(a),  and  186(b)  of  such  Act 

8  are  repealed. 

9  (d)  Section  167  of  auch  Act  is  amended  by  adding  at  the 

10  end  thereof  the  following: 

11  "(c)  Notwithstanding  any  other  provisions  of  this  title, 

12  any  discount  offered  under  subsection  (b)  shall  not  be  consid- 

13  ered  a  finance  charge  or  otiier  charge  for  credit  under  the 

14  usury  laws  of  any  State  or  under  the  laws  of  any  State  relat- 

15  ing  to  disclosure  of  information  in  connection  with  credit 

16  transactions,  or  relating  to  the  types,  amounts  or  rates  of 

17  charges,  or  to  any  element  or  elements  of  charges  permissible 

18  under  such  laws  in  connection  with  the  extension  or  use  of 

19  credit.". 

20  CIVIL  LIABIUTT 

21  Sec.  705.  (a)  Section  130(a)  of  the  Truth  in  Lending 

22  Act  (15  U.S.C.  1640(a))  is  amended  to  read  as  foUows: 

23  "(a)  Except  as  oUierwise  provided  in  this  section,  a 

24  creditor  who  fails  to  comply  with  any  requirement  imposed 

25  under  this  chapter,  including  any  requirement' under  section 


dbyGoOt^Ic 


207 

119 

1  125,  or  chapter  4  or  5  of  this  title  with  respect  to  an;  person 

2  is  li^le  to  such  person  in  an  amount  equal  to  the  sum  of — 

3  "(1)  any  actual  dama^  sustuned  by  such  person 

4  as  a  result  of  the  failure; 

5  "(2)  in  the  case  of  an  individual  action,  an  amount 

6  not  j^ater  than  $5,000,  and  in  a  class  action,  an 

7  amount  not  greater  than  the  lesser  of  $500,000  or  1 
6  per  centum  ot  the  net  worth  of  the  creditor,  if  the 
9  court  finds  that — 

10  "(A)  the  creditor  failed  to  comply  with  a  re- 

11  quirement  of  section  125;  section  127(a);  para- 

12  graph  (4),  (5),  (6),  (7),  (8),  (9),  or  (10)  of  section 

13  127(h);  paragraph  (2)  (insofar  as  it  requires  a  dis- 

14  closure  of  the  'amount  financed'),  (3),  (4),  (5),  (6), 

15  or  (9)  of  section  128(a);  section  182;  or  section 

16  188;  and 

17  "(B)  the  creditor's  actions  reflect  substantial 

18  noncompliance  with  the  requirements  of  this  title, 

19  except  that,  in  determining  liability  under  this  para* 

20  graph,  the  court  shall  consider,  among  other  relevant 

21  factors,  the  amount  of  any  actual  damages  awarded, 

22  the  frequency  and  persistence  of  failures  of  compliance 

23  by  the  creditor,  the  resources  of  the  creditor,   the 

24  number  of  persons  adversely  affected,  and  the  extent  to 
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1  which  the  creditor's  failure  of  compliance  was  inten- 

2  tioDal;  and 

3  "(3)  in  the  case  of  any  aucccBsful  action  to  enforce 

4  the  foregoing  liability  or  in  any  action  in  which  a 

5  person  is  determined  to  have  a  right  of  rescission  under 

6  section  125,  the  costs  of  the  action,  together  with  a 

7  reasonable  attorney's  fee  as  determined  by  the  court.". 

8  (h)  Section  130(d)  of  such  Act  is  amended  to  read  as 

9  follows: 

10  '      "(dKl)  When  there  are  multiple  obligors  in  a  consumer 

11  credit  transaction  or  consumer  lease,  there  shall  be  no  more 
'  12  than  one  recovery  of  damages  under  subsection  (a)(2)  for  a 

13  violation  of  this  title. 

14  "(2)  With  respect  to  any  failure  to  make  disclosures  re- 

15  quired  under  this  chapter  or  chapter  4  or  5  of  this  title,  liabO- 

16  ity  may  be  imposed  only  upon  the  creditor  required  to  make 

17  disclosure,  except  as  provided  in  section  131.". 

18  (c)  The  last  sentence  of  section  625(c)  of  Public  Law  96- 

19  221  is  amended  by  inserting  "and  by  section  705  of  the  K- 

20  nancial  Institutions  Restructuring  and  Services  Act  of  1981" 

21  before  the  period. 
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1  EXTENSION  OP  TBUTH  IN  LBNDINQ  SIMPLIFICATION 

2  EFFECTIVE  DATE 

S  Sec.  706.  Section  625(a)  of  the  Depository  Institutions 

4  Deregulation  and  Monetary  Control  Act  of  1980  is  amended 

5  to  read  as  follows: 

6  "Sec.  625.  (a)  Except  as  provided  in  section  608(b),  the 

7  amendments  made  by  this  title  shall  take  effect  upon  the  ex- 

8  piration  of  two  years  and  six  months  after  the  date  of  enaot- 

9  mentof  this  title.". 

10  EFFECTIVE  DATE 

11  Sec.  707.  The  amendments  made  by  sections  703,  704, 

12  and  705  shall  take  effect  on  the  effective  date  of  title  VI  of 

13  the  Depository  Institutions  Deregulation  and  Monetary  Con- 

14  trolActof  1980. 

15  LIMIT  ON  ADVANCES 

16  Sec.  708.  Section  10(c)  of  the  Federal  Home  Loan 

17  Bank  Act  (12  U.S.C.  1430(c))  is  amended  by  striking  the 

18  word  "twelve"  each  time  it  appears  and  inserting  in  lieu 

19  thereof  the  word  "twenty". 

20  technical  AMENDMENT  TO  BIOHT  TO  FINANCIAL 

21  PBIVACY  ACT 

22  Sec.  709.  Section  1114(bK2)  of  the  Right  to  Financial 

23  Privacy  Act  of  1978  (12  U.S.C.  3414(b)(2))  is  amended  by 

24  striking  "of  following  "institution". 

O 
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To  combine  the  insurance  fund«  of  the  Federal  Deposit  Insurance  Corporalion, 
the  Federal  Savings  and  Loan  Inaurance  Corpora^rai  and  the  National' 
Credit  Union  Share  Insurance  Fund,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

OCTOBBB  7,  19B1 

JABN  introduced  the  following  bill;  which  was  read  twice  and  referred  to  the 
Conunillee  on  Banking,  Housing,  and  Urban  Affairs 


A  BILL 

To  combine  the  insurance  funds  of  the  Federal  Deposit  Insur- 
ance Corporation,  the  Federal  Savings  and  Loan  Insurance 
Corporation  and  the  National  Credit  Union  Share  Insurance 
Fund,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  RepreserUa- 

2  lives  of  the  United  Stales  of  America  in  Congress  assembled, 

3  TITLE  I— FEDERAL  DEPOSIT  INSURANCE  ACT 

4  "Sec.  101.  Section  1  of  the  Federal  Deposit  Insurance 

5  Act  (12  U.S.C.  1811)  is  amended  to  read  as  follows: 

6  "Section  1.  There  is  created  a  Federal  Deposit  Insur- 

7  ance  Corporation  (hereinafter  referred  to  as  the  'Corpora- 
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1  tion')  which  shall  insure  the  deposits  of  institutions  eligible 

'  2  for  insurance  as  hereinafter  provided,  and  which  shall  have 

3  the  powers  hereinafter  granted.". 

4  Sec.  102.  Section  2  of  the  Federal  Deposit  Insurance 

5  Act  (12  U.S.C.  1812)  is  amended  to  read  as  follows: 

6  "Sec.  2.  (a)  The  management  of  the  Corporation  shall 

7  be  vested  in  a  Board  of  Directors  consisting  of  five  members, 

8  who  shall  be  citizens  of  the  United  States  to  be  appointed  by 

9  the  President,  by  and  with  the  advice  and  consent  of  the 

10  Senate.  One  member  shall  be  the  Chairman  of  the  Board  of 

11  Directors  of  the  Corporation  and  not  more  than  three  of  the 

12  members  of  the  Board  of  Directors  shall  be  members  of  the 

13  same  political  party.  The  members  of  the  Board  of  Directors 

14  shall  hold  office  for  such  terms  as  are  provided  in  paragraph 

15  (b)  of  this  section  and  shall  be  ineligible  during  the  time  they 

16  are  in  office  and  for  two  years  thereafter  to  hold  any  office, 

17  position,  or  employment  in  any  insured  financial  institution  or 

18  affiliate  thereof  except  that  this  restriction  shall  not  apply  to 

19  any  member  of  has  served  the  full  term  for  which  he  or  she 

20  was  appointed.  No  member  of  the  Board  of  Durectora  shall  be 

21  an  officer  or  director  of  an  insured  financial  institution,  any 

22  af^ate  of  an  insured  financial  institution,  any  Federal  home 

23  loan  bank,  or  Federal  E^serve  bank  or  hold  stock  in  sjiy  such 

24  institution  or  affiliate;  and  before  entering  upon  his  or  her 

25  duties  as  a  member  of  the  Board  of  Directors  he  or  she  shall 
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1  certify  under  oath  that  he  or  she  has  complied  with  this  re- 

2  quirement  and  such  certification  shall  be  filed  with  the  execu- 

3  tive  secretary  of  the  Board  of  Directors. 

4  "(b)  Upon  the  effective  date  of  this  statute,  the  two  ex- 

5  isting  appointive  directors  of  the  Corporation  shall  remun 

6  and  shall  serve  for  the  remainder  of  their  terms.  The  Presi- 

7  dent  shall  fill  the  remaining  vacancies  by  appointing  one  of 

8  the  members  of  the  board  for  a  term  of  three  years,  one  for 

9  four  years,  and  one  for  five  years  from  January  1,  1983. 
iO  Thereafter,  the  term  of  each  member  shall  he  six  years  from 

11  the  date  of  the  expiration  of  the  term  for  which  his  or  her 

12  predecessor  was  appointed.  Whenever  a  vacancy  shall  occur 

13  among  the  members,  the  person  appointed  to  fill  the  vacancy 

14  shall  hold  office  for  the  unexpired  portion  of  the  term  of  the 

15  member  whose  place  is  being  filled.". 

16  Sec.  103.  Section  3(a)  of  the  Federal  Deposit  Insurance 
1?  Act  (12  U.S.C.  1813(a))  is  amended  to  read:  "The  term 

18  'State  hank'  means  any  bank,  banking  association,  trust  com- 

19  pany,  savings  hank,  or  other  banking  institution  which  is  en- 

20  gaged  in  the  business  of  receiving  deposits,  other  than  trust 

21  funds  as  herein  defined,  and  which  is  incorporated  under  the 

22  laws  of  any  State,  any  territory  or  possession  of  the  United 

23  States  (including  Guam,  American  Samoa,  and  the  Virgin 

24  IsUnds),  the  Northern  Mariana  Islands,  or  Puerto  Rico  or 

25  which  ig  operating  under  the  Code  of  Law  for  the  District  of 
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1  Columbia  (except  a  national  bank),  and  includes  any  unincor- 

2  porated  bank  the  deposits  of  which  are  insured  on  the  effec- 

3  tive  date  of  this  amendment,  and  the  word  'State'  means  any 

4  State  of  the  United  States,  the  District  of  Columbia,  any  ter- 

5  ritory  or  possession  of  the  United  States  (including  Guam, 

6  American  Samoa,  and  the  Virgin  Islands),  the  Northern  Mar- 

7  iana  Islands,  or  Puerto  Rico.". 

8  Sec.  104.  Section  3(d)  of  the  Federal  Deposit  Insurance 

9  Act  (12  U.S.C.  1813(d))  is  amended  to  read:  "The  term  'na- 

10  tional  member  bank'  means  any  national  bank  located  in  any 

11  of  the  States  of  the  United  States,  the  District  of  Columbia, 
13  any  territory  or  possession  of  the  United  States  (including 

13  Guam,  American  Samoa,  or  the  Virgin  Islands),  the  North- 

14  em  Mariana  Islands,  or  Puerto  Rico  which  is  a  member  of 

15  the  Federal  Reserve  System.", 

16  Sec.  105.  Section  3(e)  of  the  Federal  Deposit  Insurance 

17  Act  (12  U.S.C.  1813(e))  is  amended  to  read: 

18  "(1)  The  term  'national  nonmember  bank'  means  any 

19  national  bank  located  in  any  territory  or  possession  of  the 

20  United  States  (including  Guam,  American  Samoa,  the  Virgin 

21  Islands),   the  Northern  Mariana  Islands,  or  Puerto  Rico 
32  which  is  not  a  member  of  the  Federal  Reserve  System.". 

23  Sec.  106.  Section  3(g)  of  the  Federal  Deposit  Insurance 

24  Act  (12  U.S.C.  1813(g))  is  amended  by  striking  out  ":  Pro- 

25  mded,  further.  That  such  bank  to  be  considered  a  savings 
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1  bank  must  elect  to  become  subject  to  regulations  of  the  Cor- 

2  poration  with  respect  to  the  redepostt  of  maturing  deposits 

3  and  prohibiting  withrawal  of  deposits  by  checking  except  in 

4  cases  where  such  withdrawal  was  pennitted  by  law  on 

5  August  23,  1935,  from  specifically  designated  deposit  ac- 

6  counts  totaling  not  more  than  15  per  Centum  of  the  bank's 

7  total  deposits". 

8  Sec.  107.  Section  (3)(h)  of  the  Federal  Deposit  Insur- 

9  ance  Act  (12  U.S.C.  1813(h))  is  amended— 

10  (1)  by  striking  out  "bank"  the  first  and  fourth 

11  time  it  appears  and  inserting  "flnancial  institution"  in 

12  lieu  thereof; 

13  (2)  by  inserting  ",  credit  union,  or  savings  and 

14  loan    association"    after   "insured   branch"    and   after 

15  "bank"  the  flftb  time  it  appears. 

16  Sec.  108.  Section  3(i)  of  the  Federal  Deposit  Insurance 

17  Act  (12  U.S.C.  1813(i))  is  amended  by  striking  out  "bank" 

18  the  second  time  it  appears  and  inserting  "financial  institu- 

19  tion"  in  lieu  thereof. 

20  Sec.  109.  Section  3(j)  of  the  Federal  Deposit  Insurance 

21  Act  (12  U.S.C.  1813(j))  is  amended  by  striking  out  "bank  or 

22  a  branch  of  foreign  bank"  the  first  time  it  appears  and  insert- 

23  ing  "financial  institution"  in  lieu  thereof. 

24  Sec.  1 10.  Section  3(1)  of  the  Federal  Deposit  Insurance 

25  Act  (12  U.S.C.  18130))  is  amended— 
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1  (1)  by  designating  the  introductory  phrase  "The 

2  term  'deposit'  meana"  aa  paragraph  "(1)"  and  cbang- 

3  ing  it  to  read: 

4  "(1)  The  term  'deposit'  for  an  insured  bank  means — "; 

5  (2)  by  redesignating  paragraphs  (1),  (2),  (3),  (4), 

6  and  (5)  as  subparagraphs  (a),  (b),  (c),  (d),  and  (e),  re- 

7  specUvely,  of  the  new  paragraph  (1); 

8  (3)  by  revising  the  proviso  in  the  new  suhpara- 

9  graph  (e)  of  paragraph  (1)  to  read:  "Provided  further, 

10  That  any  ohhgation  of  a  bank  which  is  payable  only  at 

11  an  office  of  the  bank  located  outside  of  the  States  of 

12  the  United  States,  the  District  of  Columbia,  the  terri- 

13  tories  and  possessions  of  the  United  States  (including 

14  Quam,  American  Samoa,  and  the  Vir^  Islands),  the 

15  Northern  Mariana  Islands,  or  Puerto  Rico,  shall  not  be 

16  a  deposit  for  any  of  the  purposes  of  this  Act  or  be  in- 

17  eluded  as  part  of  total  deposits  or  of  an  insured  depcn- 

18  it.";  and 

19  (4)  by  adding  new  paragraphs  (2)  and  (3)  to  read: 

20  "(2)  The  term  'deposit'  for  a  credit  union  means,  the 

21  unpaid  balance  of  money  or  its  equivalent  received  or  held  by 

22  a  credit  union  in  the  usual  course  of  business  for  which  it  has 

23  given,  or  is  obligated  to  give,  credit  to  a  share,  share  certifi- 

24  cate,  or  share  draft  account  of  a  member  of  the  credit  union, 

25  of  a  nonmember  in  the  case  of  a  credit  union  serving  pre- 
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1  dominately  low-income  members  (as  deHned  by  the  Corpora- 

2  lion's  Board  of  Directors  after  consultation  with  the  National 

3  Credit  Union  Administration  Board),  or  of  nonmember  credit 

4  unions  and  nonmember  units  of  Federal,  State,  or  local  gov- 

5  ernments  and  political  subdiviaions  thereof.  The  share,  share 

6  certificate  or  share  draft  accounts  shall  be  the  type  approved 

7  by  the  Corporation's  Board  of  Directors  after  consultation 

8  with  the  National  Credit  Union  Administration  Board  and 

9  may  include  the  equivalent  of  such  accounts  under  State  law. 

10  "(3)  The  term  'deposit'  for  a  savings  and  loan  associ- 

11  ation  means  a  savings,  tax  and  loan,  or  checking  deposit  (as 

12  dcBned  by  the  Corporation's  Board  of  Directors  after  consul- 

13  tation  with  the  Federal  Home  Loan  Bank  Board)  held  by  the 

14  savings  and  loan  association.". 

15  Sec.  hi.  Section  3{m)  of  the  Federal  Deposit  Insur- 

16  ance  Act  (12  U.S.C.  1813(m))  is  amended— 

17  (1)  by  striking  out  "bank"  each  place  it  appears 

18  in  the  first  and  second  sentences  of  paragraph  (1)  and 

19  msertmg  "Bnancial  institution"  in  lieu  thereof; 

20  (2)  by  striking  out  the  third  sentence  of  paragraph 

21  (1)  and  inserting:  "Each  officer,  employee,  or  agent  of 

22  tile  United  States,  of  any  State  of  the  United  States,  of 

23  the  District  of  Columbia,  of  any  territory  or  possession 

24  of    the    United    States    (including    Chiam,    American 

25  Samoa,  and  the  Virgin  Islands),  of  the  Northern  Hari- 
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1  ana  Islands,  of  Puerto  Rico,  of  the  Panama  Canal 

2  Zone,  of  any  county,  of  any  municipality,  of  any  politi- 

3  cal  subdivision,  or  of  any  Indian  Tribe  therein,  herein 

4  called  'public  unit',  having  official  custody  of  public 

5  funds  and  lawfully  depositing  the  same  in  an  insured 

6  financial  institution  shall,  for  the  purpose  of  determin- 

7  ing  the  amount  of  the  insured  deposits,  be  deemed  a 

8  depositor  in  such  custodial  capacity  separate  and  dis- 

9  tinct  from  any  other  officer,  employee,  or  agent  of  the 

10  same  or  any  public  unit  having  custody  of  public  funds 

11  and  lawfully  depositing  the  same  in  the  same  insured 

12  bank  in  custodial  capacity.";  and 

13  (3)   by   striking   out   "ther"   in   the   introductory 

14  phrase  of  paragraph  (2)  and  inserting  "term"  in  Heu 

15  thereof. 

16  Sec.  112.  Section  3(n)  of  the  Federal  Deposit  Insurance 

17  Act  (12  U.S.C.  1813(n))  is  amended  by  striking  out  "bank" 

18  the  second,  third,  and  fifth  times  it  appears  and  inserting  "fi- 

19  nancial  institution"  in  lieu  thereof. 

20  Sec.  113.  Section  3(o)  of  the  Federal  Deposit  Insurance 

21  Act  (12  U.S.C.  1813(o))  is  amended  to  read: 

22  "(o)  The  term  'domestic  branch'  includes  any  branch 

23  office,  branch  agency,  additional  office,  or  any  branch  place 

24  of  business  of  a  fmancial  institution  located  in  any  State  of 

25  the  United  States,  any  territory  or  possession  of  the  United 
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1  States  (including  Guam,  American  Samoa  aod  the  Virgin  Is- 

2  Lands),  the  Northern  Mariana  Islands,  or  Puerto  Bico  (or  in 

3  the  Panama  Canal  Zone  in  the  case  of  a  credit  union)  at 

4  which  deposits  are  received  or  checks  are  paid  or  money  lent; 

5  and  the  term  'foreign  branch'  means  any  office  or  place  of 

6  business  located  outside  the  United  States,  its  tenitories  or 

7  possessions,  the  NortJiem  Mariana  Islands,  Puerto  Rico,  or 

8  the  Panama  Canal  Zone  (in  the  case  of  a  credit  union)  at 

9  which  a  financial  institution's  operations  are  conducted,  in- 

10  eluding  the  operations  of  a  credit  union  authorized  by  the 

11  Department  of  Defense  to  be  located  on  American  militaiy 

12  installations  in  foreign  countries." 

13  Sec.  114.  Section  3(p)  of  the  Federal  Deposit  Insurance 

14  Act  (12  U.S.C.  1813(p))  is  amended  by  striking  out  "bank" 

15  and  inserting  "financial  institution"  in  lieu  thereof: 

16  Sec.  115.  Section  3(q)  is  amended — 

17  (1)  by  striking  out  "banking"  in  the  introductory 

18  phrase   and  inserting   "financial   mstitution"    in   lieu 

19  thereof; 

20  (2)  by  striking  out  "and"  at  the  end  of  subpara- 

21  graph  (2); 

22  (3)  by   striking  out   "nonmember  issured  bank 

23  (except  a  District  bank)"  in  subparagraph  (3)  and  in- 

24  serting  "financial  institution"  in  lieu  thereof; 
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1  (4)  by  striking  out  "banking"  in  the  second  sen- 

2  tence  of  subparagraph  (3)  and  inserting  "financial  insti- 

3  tution"  in  lieu  thereof; 

4  (5)  by  striking  out  "bank"  the  first  time  it  appears 

5  in  the  third  sentence  of  subparagraph  (3)  and  inserting 

6  "financial  institution"  in  lieu  thereof; 

7  (6)  by  adding  new  subpars^aphs  (4)  and  (5)  to 

8  read:  "(4)  the  Federal  Home  Loan  Bank  Board  for 

9  Federal  savings  and  loans  associations;  and 

10  (7)  the  Nation^  Credit  Union  Administration  for 

1 1  Federal  credit  imions. 

12  Sec.  116.  Section  3  of  the  Federi^  Deposit  Insurance 

13  Act  (12  U.8.C.  1813)  is  further  amended— 

14  (1)  by  adding  a  new  paragraph  (t)  which  reads: 

15  "(t)  The  term  'Federal  savings  and  loan  association'  or 

16  'Federal  association'  means  a  savings  and  loan  association 

17  chartered  by  the  Federal  Home  Loan  Bank  Board  under  sec- 

18  tion  5  of  the  Home  Owners'  Loan  Act  of  1933  and,  except  as 

19  the  Federal  Home  Loan  Bajik  Board  may  otherwise  provide, 

20  any  building  and  loan  building,  or  homestead  association,  or- 

21  ganized  or  incorporated  under  the  laws  of  the  District  of  Co- 

22  lumbia."; 

23  (2)  by  adding  a  new  paragraph  (u)  which  reads: 

24  "(u)  The  term  'State  savings  and  loan  association'  or 

25  'State  association'  means  any  building  and  loan,  savings  and 
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1  loan,  or  homestead  association,  or  cooperative  bank  orga- 

2  nized  under  the  laws  of  any  State  which  may,  under  those 

3  laws,  merge  or  consolidate  with  a  Federal  saving  and  loan 

4  aasociation."; 

5  (3)  by  adding  a  new  paragraph  (v)  which  reads: 

6  "(v)  The  term  'savings  uid  loan  association'  or  'associ- 

7  ation'  means  any  Federal  or  State  savings  and  loan  associ- 

8  ation."; 

9  (4)  by  adding  a  new  paragraph  (w)  which  reads: 

10  "(w)  The  term  'Federal  credit  imion'  means  a  coopera^ 

11  tive  association  organized  under  the  Federal  Credit  Union 

12  Act  for  the  purpose  of  promoting  thrift  among  its  members 

13  and  creating  a  source  of  credit  for  provident  or  productive 

14  purposea."; 

15  (5)  by  adding  a  new  paragraph  (x)  which  reads: 

16  "(x)  The  term  'State  credit  union'  means  a  credit  union 

17  organized  and  operated  according  to  the  laws  <^  any  State, 

18  the  District  of  Columbia,  the  several  territories  and  posses- 

19  sions  of  the  United  States,  the  Panama  Canal  Zone,  or  the 

20  Commonwealth  of  Puerto  Bico  which  laws  provide  for  the 

21  organization  of  credit  unions  similar  in  principle  and  objec- 

22  tives  of  Federal  credit  unions."; 

23  (6)  by  adding  a  new  paragraph  (y)  which  reads: 

24  "(y)  The  term  'credit  union'  means  any  Federal  or  State 

25  credit  union.";  and 
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1  (7)  by  adding  a  new  paragraph  (z)  which  reads: 

2  "(z)  The  terra  'territory'  as  used  in  this  Act  includes 

3  trust  territories.". 

4  Sbc.  117.  Section  4  of  the  Federal  Deposit  Insurance 

5  Act  (12  U.S.C.  1814)  is  amended  to  read  as  follows: 

6  "Sec.  4  (a)  Every  bank  which  was  insured  by  the  Cor- 

7  poradon  and  every  association  which  was  insured  by  the 

8  Federal  Savings  and  Loan  Insurance  Corporation  on  the  ef- 

9  fective  date  of  this  Act  shall  continue  to  be  insured,  without 

10  application  or  approval,  and  shall  be  subject  to  the  provisions 

11  of  this  Act  as  an  insured  financial  institution.  Every  credit 

12  union  which  ia  insured  by  the  National  Credit  Union  Share 

13  Insurance  Fund  on  January  1,  1965,  shall  become  an  insured 

14  financial  institution,  without  appUcation  (^r  approval,  and 

15  shall  be  subject  to  the  provisions  of  this  Act. 

16  "(bHD  Every  national  member  hank  which  is  authorized 

17  to  commence  or  resume  a  banking  business  and  which  is  en- 

18  gaged  in  the  business  of  receiving  deposits,  other  than  trust 

19  funds  as  herein  defined,  shall  be  an  insured  financial  institu- 

20  tion  from  the  time  it  is  authorized  to  commence  or  resume  a 

21  banking  business.  Any  national  nonmember  bank  which  is 

22  engaged  in  the  business  of  receiving  deposits,  other  than  trust 

23  funds  as  herein  defined,  may  upon  application  to  the  Comp- 

24  troller  of  the  Currency  be  an  insured  financial  institution. 

25  The  Comptroller  of  the  Currency  shall  certify  to  the  Corpora- 
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1  tioD  in  the  case  oi  &  nstMHial  mnnber  (nr  oonmember  bink 

2  that  the  haak.  a  engaged  in  the  business  erf  recerring  deposits, 

3  other  than  trust  funds  as  herein  defiDed,  and  that  considera- 

4  tion  has  been  given  to  the  factors  enumerated  in  section  6. 

5  "(2)  Every  State  bank  which  becomes  a  member  <d  the 

6  Federd  Reserve  System  and  which  is  engaged  in  Uie  busi- 

7  nesB  of  receiving  deposits,  other  than  trust  funds  as  herein 

8  defined,  shall  be  an  insured  financial  institution  from  the  time 

9  it  becomes  a  member  of  the  Federal  Reserve  System.  The 

10  Bourd  of  Oovernors  of  the  Federal  Reserve  System  shall  c«r- 

11  tify  to  the  Corporation  that  the  bank  is  a  member  (rf  the 

12  Federal  Reserve  System,  that  the  bank  is  engaged  in  the 

13  business  of  receiving  deposits,  other  than  trust  funds,  and 

14  that  consideration  has  been  given  to  the  factors  enumerated 

15  in  section  6. 

16  "(3)  An  insured  book  which  is  admitted  to  the  Federal 

17  Reserve  System  or  an  insured  State  bank  which  is  converted 

18  into  a  national  member  bank  shall  continue  as  an  insured 

19  financial  institution  and,  notwithstanding  paragraphs  (b)  (1) 

20  or  (2),  no  certificate  is  required.  A  State  bank  which  results 

21  from  the  conversion  of  an  msured  national  bank  shall  eontm- 

22  ue  as  an  insured  financial  institution.  A  State  bank,  resulting 

23  from  the  merger  or  consolidation  of  insured  banks,  or  from 

24  the  merger  or  consolidation  of  a  noninsured  bank  or  institu- 

25  don  with  a  State  btmk  shall  continue  as  an  insured  bank. 
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1  "(c)  Every  Federal  &ssociation  which  is  authorized  to 

2  commence  or  resmne  business,  and  which  is  engaged  in  the 

3  business  of  receiving  deposits  other  than  trust  funds  as  herein 

4  defined  shall  be  an  insured  financial  institution  from  the  time 

5  it  is  authorized  to  commence  or  rsBume  business.  The  Fed- 

6  eral  Home  Loan  Bank  Board  shall  certify  to  the  Corporation 

7  for  each  Federal  association  chartered  beginning  January  1, 

8  1983,  that  the  association  is  authorized  to  receive  deposits 

9  other  than  trust  funds  and  that  consideration  has  been  given 

10  to  the  factors  enumerated  in  section  6. 

11  "(d)  Effective  January  1,  1985,  every  Federal  credit 

12  union  which  is  authorized  to  commence  or  resume  business, 

13  and  which  is  engaged  in  the  business  of  receiving  deposits 

14  other  than  trust  funds  as  herein  defined  shall  be  an  insured 

15  financial  institution  from  the  time  it  is  authorized  to  com- 

16  mence  or  resume  business.  The  National  Credit  Union  Ad- 

17  ministration  Board  shall  certify  to  the  Corporation  for  each 

18  Federal  credit  union  chartered  beginning  Janauary  1,  1985, 

19  that  the  credit  union  is  authorized  to  receive  deposits  other 

20  than  trust  funds  and  that  consideration  has  been  given  to  the 

21  factors  enumerated  in  section  6.". 

22  Sbc.  118.  Section  5(a)  of  the  Federal  Deposit  Insurajice 

23  Act  (12  U.S.C.  1815(a))  is  amended  to  read  as  follows: 

24  ''(a)  Subject  to  the  provisions  of  this  Act,  any  State  fi- 

25  nancial  institution,  upon  application  to  and  examination  by 
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1  the  Corporation  and  approval  hj  the  Board  of  Directors,  may 

2  become  an  insured  financial  institution.  Before  ^iproving  the 

3  application  of  any  such  State  financial  instituUon,  the  Board 

4  of  Directors  shall  give  consideration  to  the  factors  enumer- 

5  ated  in  section  6  and  shall  determine,  upon  the  basis  of  a 

6  thorough  examination  of  such  institution  that  its  assets  in 

7  excess  of  its  capital  requirements  are  adequate  to  enable  it  to 

8  meet  all  of  its  liabilities  to  depositors  and  oUier  creditors  as 

9  shown  by  the  books  of  the  institution.". 

10  Sbc.  119.  Section  6  of  the  Federal  Deposit  Insurance 

11  Act  (12  U.S.C.  1816)  is  amended  by  striking  out  "bank" 

12  each  place  it  appears  therein  and  inserting  "financial  institu- 

13  tion"  in  lieu  thereof. 

14  Sec.  120.  (a)  The  first  paragraph  of  section  7(a)  of  the 

15  Federal  Deposit  Insurance  Act  (12    U.S.C.    1817(a))  is 

16  amended — 

17  (1)    by    striking    out    "State    nonmember    bfHik 

18  (except  a  District  bank)  and  each  foreign  bank  having 

19  an  insured  branch"  and  inserting  in  lieu  thereof  "finan- 

20  cial  institution";  and 

21  (2)  by  striking  out  "bank"  in  the  last  sentence 

22  and  inserting  in  lieu  thereof  "financial  institution". 

23  (b)  The  second  para^aph  of  section  7(a)  of  tiie  Federal 

24  Deposit  Insurance  Act  (12  U.S.C.  1817(a))  is  amended  to 

25  read  as  follows: 
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1  "(2)  The  Corporation  shall  have  access  to  reports  of  ex- 

2  amination  made  by,  and  any  report  made  to,  the  Comptroller 

3  of  the  Currency,  any  Federal  Reserve  Banlt,  any  Federal 

4  home  loan  bank,  or  to  the  National  Credit  Union  Administra- 

5  tioQ  Board.  The  Corporation  may  accept  any  report  made  by 

6  or  to  the  Comptroller  of  the  Currency,  any  Federal  Reserve 

7  bank,  any  Federal  home  loan  bank,  the  National  Credit 

8  Union  Administration  Board,  or  to  any  commission,  board,  ch- 

9  authority  having  auperviaion  of  a  State  financial  institution, 

10  and  may  furnish  to  the  Comptroller  of  the  Currency,  any 

1 1  Federal  Reserve  bank,  any  Federal  home  loan  bank,  the  Na- 

12  tiona]  Credit  Union  Administration  Board  or  to  any  such 

13  commission,  board,  or  authority,  reports  of  examination  made 

14  on  behalf  of,  and  reports  of  condition  made  to,  the  Corpora- 

15  tion.". 

16  (c)  The  third  paragraph  of  section  7(a)  of  the  Federal 

17  Deposit  Insurance  Act  {12  U.S.C.  1817(a))  is  amended — 

18  (1)  by  striking  out  the  first  sentence  and  inserting 

19  in  lieu  thereof:  "Each  insured  Hnancial  institution  shall 

20  make  to  the  Corporation  four  reports  of  condition  an- 

21  nu&Ily  upon  dates  which  shall  be  selected  by  the  Board 

22  of  Directors."; 

23  (2)  by  striking  out  "banks"  each  place  it  appears 

24  following  the  first  sentence  and  inserting  in  lieu  thereof 

25  "financial  institutions"; 
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1  (3)  by  striking  out  "bank"  each  place  it  appears 

2  following  the  first  sentence  and  inserting  in  lieu  thereof 

3  "Enaucial  institutions"; 

4  (4)  by  striking  out  "by  the  respective  agencies"  at 

5  the  end  of  the  fourth  sentence; 

6  (5)  by  striking  out  "said"  after  "Each"  in  the 

7  fifth  sentence; 

8  (6)  by  striking  out  "said  report  of  condition"  in 

9  the  sixth  sentence  and  inserting  in  lieu  thereof  "reports 

10  of  condition"; 

11  (7)  by  striking  out  the  seventh  sentence; 

12  (8)  by  striking  out  "any  of  the  foregoing  agen- 

13  cies"  in  the  eighth  sentence  and  imertiog  in  lieu  there- 

14  of  "the  Corporation";  and 

15  (9)  by  adding  at  the  end  thereof,  the  following 

16  sentence:  "The  Comptroller  of  the  Currency,  any  Fed- 

17  eral  Reserve  Bank,  any  Federal  Home  Loan  Bank, 

18  and  the  National  Credit  Union  Administration  Board 

19  may  require  additional  reports  of  condition  or  other  re- 

20  ports  from  financial  institutions  subject  to  their  respec- 

21  tive  jurisdictions.  Such  reports  shall  be  in  such  form 

22  and  contain  such  information  as  required  by  the  appro- 

23  priate  agency.". 

24  (d)  The  fourth  paragraph  of  section  7(a)  of  the  Federal 

25  Deposit  Insurance  Act  (12  U.S.C.  1817(a))  is  amended— 
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1  (1)  by  striking  out  "any  territory  of  the  United 

2  States,  Puerto  Bico,  Chiun,  American  Samoa,  or  the 

3  Virgin  Islands"  in  the  first  sentence  and  imerUng  "any 

4  territoiy  or  possession  of  the  United  States  (including 

5  Guam,  American  Samoa,  and  the  Virgin  Islands),  the 

6  Northern  Mariana  Islands,  or  Puerto  Rico  or  in  the 

7  Panama  Canal  Zone  or  on  military  installatjons  in  for- 

8  eign  countries  in  the  case  of  credit  unions,"  in  lieu 

9  thereof; 

10  (2)  by  striking  out  "bank"  each  place  it  appears 

11  therein   and   inserting   "financial   institution"  in  lieu 

12  thereof; 

13  (3)  by  striking  out  "banks"  each  place  it  appears 

14  therein  and  inserting  "financial  institutions"  in  lieu 

15  thereof. 

16  (e)  The  sixth  paragraph  of  section  7(a)  of  the  Federal 

17  Deposit  Insurance  Act  (12  U.S.G.  1817(c))  is  amended — 

18  (1)  by  inserting  a  comma  after  "Currency"; 

19  (2)  by  striking  "and"  after  "Currency";  and 

20  (3)  by  inserting  after  "Federal  Beserve  System" 

21  the  following:  ",  the  Federal  Home  Loan  Bank  Board 

22  and  the  National  Credit  Union  Administration  Board,". 

23  (f)  The  seventh  paragraph  of  section  7(a)  of  the  Federal 

24  Deposit  Insurance  Act  (12  U.S.C.  1817(a))  is  amended— 
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1  (1)  by  striking  out  "or  the  Comptroller  of  the 

2  Currency,  as  the  case  m&y  be,"; 

3  (2)  by  striking  out  "b&nks"  each  place  it  appears 

4  and  inserting  in  lieu  thereof  "financial  institutions"; 

5  and 

6  (3)  by  striking  out  "their"  before  "judgment"  and 

7  inserting  in  lieu  thereof  "its". 

8  (g)  Section  7(b)  of  the  Federal  Deposit  Insurance  Act 

9  (12  U.S.C.  1817(b))  is  amended— 

10  (1)  by  striking  out  "banks"  each  place  it  appears 

11  therein  and  inserting  "financial  institutions"  in  lieu 

12  thereof; 

13  (2)  by  striking  out  "bank"  each  place  it  appears 

14  therein,  except  the  first  time  it  appears  in  subpaiBr 

15  graph  (B)  of  the  fourth  paragraph,  and  inserting  "fi- 

16  nancial  institution"  in  lieu  thereof;  and 

17  (3)  by  striking  out  "in  the  United  States,  the  Dis- 

18  trict   of   Columbia,    Puerto    Rico,    Guam,    American 

19  Samoa,  or  the  Vbgin  Islands,"  in  subparagraph  (SXB) 

20  and  inserting  "any  State  of  the  United  States,  the  Dis- 

21  trict  of  Columbia,  any  territoiy  or  possession  of  the 

22  United  States  (including  Guam,  American  Samoa,  and 

23  the  Virgin  Islands),  or  ther  Northwn  Mariana  Islands 

24  or  on  military  instaJlations  in  foreign  countiies  in  the 

25  case  of  credit  unions,"  in  lieu  thereof; 
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1  (h)  Section  7(c)  of  the  Feder&l  Deposit  Insurance  Act 

2  (12  U.S.C.  1817(c))  is  amended— 

3  (1)  by  striking  out  "bank"  each  place  it  appears 

4  and  inserting  "financial  institution"  in  lieu  thereof;  and 

5  (2)  by  striking  out  "banks"  each  place  it  appears 

6  and  inserting  "financial  institutions"  in  Ueu  thereof. 

7  (i)  Section  7(d)  of  the  Federal  Deposit  Insurance  Act 

8  (12  U.S.C.  1817(d))  is  amended— 

9  (1)  by  striking  from  the  first  sentence  of  the  first 

10  paragraph  "As  of  December  31,  1980,  and"; 

11  (2)  by  inserting  a  conuna  in  the  first  sentence  of 

12  the  first  paragraph  after  the  word  "year"  the  first  time 

13  it  appears; 

14  (3)  by  striking  from  the  first  sentence  of  the  first 

15  paragraph  "thereafter"; 

16  (4)  by  striking  from  the  third  sentence  of  the  first 

17  paragraph  "and"  as  it  appears  before  "(3)"; 

18  (5)  by  striking  the  period  at  the  end  of  the  third 

19  sentence  of  the  first  paragraph  and  adding:  ";  and  (4) 

20  any  lending  costs  for  the  calendar  year,  which  shall  be 

21  the  difference  between  the  rate  of  interest  earned,  if 

22  any,  from  each  loan  made  by  the  Corporation  pursuant 

23  to  section  13  of  this  Act  and  the  Corporation's  average 

24  investment  portfolio  yield  for  the  calendar  year."; 
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1  (6)  by  strikbg  out  "bank"  each  place  it  appears 

2  therein  and  inserting   "financial  institution"   in  lieu 

3  '  tbereol;  and 

4  (7)  by  striking  out  "banks"  each  place  it  appears 

5  therein  and  inserting  "financial  institutions"  in  lieu 

6  thereof. 

7  (j)  Section  7(e)  of  the  Federal  Deposit  Insurance  Act  (12 

8  U.S.C.  1817(e))  is  amended  by  striking  out  "bank"  each 

9  place  it  appears  and  inserting  "financial  institution"  in  lieu 

10  thereof. 

11  (k)  Section  7(0  of  the  Federal  Deposit  Insurance  Act 

12  (12'U.S.C.  1817(0)  is  amended  by  striking  out  "bank"  each 

13  place  it  appears  and  inserting  "financial  institution"  in  lieu 

14  thereof. 

15  (1)  Section  7(g)  of  the  Federal  Deposit  Insurance  Act 

16  (12  U.S.C.  1817(g))  is  amended— 

17  (1)  by  striking  out  "bank"  each  place  it  appears 

18  and  inserting  "financial  institution"  in  lieu  thereof; 

19  (2)  by  striking  out  the  colon  at  the  end  of  the 

20  second  sentence  and  inserting  a  period  in  lieu  thereof; 

21  and 

22  (3)  by  striking  out  the  last  portion  of  the  parar 

23  graph,  beginning  with  "Promded,  hovjever". 

24  (m)  Section  7(h)  of  the  Federal  Deposit  Insurance  Act 

25  (12  U.S.C.  1817(h))  is  hereby  repealed. 
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1  (n)  Section  7(i)  of  the  Federal  Deposit  Insurance  Act 

2  (12  U.S.C.  1817(0)  18  amended— 

3  (1)  by  striking  out  "(i)"  and  inserting  "(h)"  in  lieu 

4  thereof;  and 

5  (2)  by  striking  out  "bank"  each  place  it  appears 

6  and  inserting  "financial  institution"  in  lieu  thereof. 

7  (o)  Section  7(i)  of  the  Federal  Deposit  Insurance  Act 

8  (12  U.S.C.  1817(j»  is  amended— 

9  (1)  by  stacking  out  "(j)"  each  place  it  appears  and 

10  inserting  "(i)"  in  lieu  thereof; 

11  (2)  by  striking  out  "bank"  and  "banking"  each 

12  place  they  appear  in  the  first  three  sentences  of  the 

13  first  paragraph  and  inserting  "financial  institution"  in 

14  lieu  thereof; 

15  (8)  by-  striking  out  "bank"  in  the  fourth  sentence 

16  of  the  first  paragraph  the  first  and  third  place  it  ap- 

17  pears  and  inserting  "financial  institution"  in  lieu  there- 

18  of; 

19  (4)  by  striking  out  "banking"  in  the  fourth  sen- 

20  tence  of  the  first  paragraph  and  inserting  "financial  in- 

21  stitution"  in  lieu  thereof; 

22  (5)  by  striking  out  the  period  at  the  end  of  the 

23  fourth  sentence  of  the  first  paragraph  and  inserting  a 

24  semicolon  in  lieu  thereof  and  by  adding:  "the  term  'in- 

25  sured  financial  institution'  shall  also  include  any  'sav- 
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1  ings  and  loan  holding  company,'  as  that  term  is  defined 

2  in  section  408  of  the  National  Housing  Act  (12  U.S.C. 

3  1730a),  which  has  control  of  any  insured  financiaJ  in- 

4  stitution    and    the    appropriate    financial    institution 

5  agency  in  the  case  of  savings  and  loan  holding  compa- 

6  nies  shall  be  the  Federal  Home  Loan  Bank  Board."; 

7  (6)  by  striking  out  "bank"  and  "banking"  each 

8  place  they  appear  in  the  second  paragraph  and,  except 

9  in  the  phrase  "State  bank  supervisory  agency,"  insert- 

10  ing  "financial  institution"  in  lieu -thereof ; 

11  (7)  by  striking  out  "bank"  and  "banking"  each 

12  place  they  appear  in  paragraphs  (3)  through  (13),  and 

13  in  paragraph  (15),  and  inserting  "financial  institution" 

14  in  tieu  thereof; 

15  (8)  by  striking  out  all  of  paragraph  (14),  which  is 

16  hereby  repealed; 

17  (9)  by  striking  out  "(15)"  and  inserting  "(14)"  in 

18  lieu  thereof; 

19  (10)  by  sbiking  out  "(16)"  and  inserting  "(15)"  in 

20  lieu  thereof;  and 

21  (11)  by  inserting  a  comma  alter  "(12   U.S.C. 

22  1842)"  in  paragraph  (15)  as  redesignated  and  inserting 

23  the  following:  "or  section  408  of  the  National  Housing 

24  Act  (12  U.S.C.  1730a),". 
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1  (p)  Section  7(k)  of  the  Federal  Deposit  Insurance  Act 
2'  (13  U.S.C.  1817(k))  is  amended  by  striking  out  the  entire 
8   provision,  which  is  hereby  repealed. 

4  Sbc.121.  (a)  Section  8(a)  of  the  Federal  Deposit  Insur- 

5  ance  Act  (12  U.S.C.  1818(a))  is  amended— 

6  (1)  by  striking  out  "bank"  the  first  and  last  places 

7  it  appears  in  the  first  sentence  and  inserting  "financial 

8  institution"  in  lieu  thereof; 

9  (2)  by  inserting  after  "national  member  bank"  the 

10  first  place  it  appears  in  the  first  sentence  the  following: 

11  ",  a  Federal  association,  a  Federal  credit  union,"; 

12  (8)  by  striking  out  "bank"  the  first,  second,  third, 

13  fourth,  seventh,  eighth,  and  tenth  places  it  appears  in 

14  the  second  sentence  and  inserting  "financial  institu- 

15  tion"  in  lieu  thereof; 

16  (4)  hy  inserting  after  "State  member  bank"  in  the 

17  second  sentence  the  following:  ",  to  the  Federal  Home 

18  Loan  Bank  Board  in  the  case  of  a  Federal  association, 

19  and  to  the  National  Credit  Union  Administration  Board 

20  in  the  case  of  a  Federal  credit  union,"; 

21  (5)  by  striking  out  "bank"  the  second,  fourth, 

22  fifth,  and  sixth  places  it  appears  in  the  third  sentence 

23  and  insertjng  "financial  institution"  in  lieu  thereof; 

24  (6)  hy  inserting  after  "State  member  bank"  in  the 

25  third  sentence  the  following:  ",  or  the  Federal  Home 
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1  Loan  Bank  Board  in  the  case  of  a  Federal  association, 

2  or  the  National  Credit  Union  Administration  Board  in 

3  the  case  of  a  Federal  credit  union,";  and 

4  (7)  by  striking  out  "bank"  each  place  it  appears 

5  in  sentences  four  through  ten  and  inserting  "financial 

6  institution"  in  lieu  thereof, 

7  (b)  Section  8(b)  of  the  Federal  Deposit  Insurance  Act 

8  (12  r.S.C.  1818(b))  is  amended— 

9  (1)  by  striking  out  "banking"  and  "bank"  each 

10  place  they  appear  in  the  first  and  second  paragraphs 

11  and  inserting  "financial  uistitution"  in  lieu  thereof; 

12  (2)  by  striking  out  "bank"  as  it  appears  in  the 

13  first  sentence  of  paragraph  three  in  "(other  than  a 

14  bank)"   and   inserting   "financial   institution"   in   lieu 

15  thereof; 

16  (3)  by  striking  out  "banking"  in  the  second  sen- 

17  tence  of  paragraph  (3)  and  inserting  "financial  institu- 

18  tion"  in  lieu  thereof; 

19  (4)  by  striking  out  "bank"  in  the  second  sentence 

20  of  paragraph  3  the  second  and  third  places  it  appears 

21  and  inserting  "financial  institution"  in  Keu  thereof; 

22  (5)  by  striking  out  "bank"  in  paragraph  (4)  the 

23  second  and  fifth  places  it  appears  and  inserting  "finan- 

24  cial  institution"  in  lieu  thereof;  and' 

25  (6)  by  addii^  the  following  paragraph: 
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1  "(5)  This  subsection  and  subsections  (c)  through  (D  and 

2  (h)  through  (n)  of  this  section  shall  apply  to  any  savings  and 

3  loan  holding  company,  and  to  any  subsidiary  (other  than  an 

4  insured  financial  institution)  of  a  savings  and  loan  holding 

5  company,  ha  those  terms  are  defined  in  section  408  of  the 

6  National  Housing  Act  (12  U.S.C.  1730a).". 

7  (c)  Section  8(c)  of  the  Federal  Deposit  Insurance  Act 

8  (12  U.S.C.  1818(c))  is  amended  by  striking  out  "banking" 

9  and  "bank"  each  place  they  appear  and  inserting  "financial 

10  institution"  in  lieu  thereof. 

11  (d)  Section  8(d)  of  the  Federal  Deposit  Insurance  Act 

12  (12  U.S.C.  1818(d))  is  amended  by  striking  out  "banking" 

13  and  "bank"  each  place  they  appear  and  inserting  "financial 

14  institution"  in  lieu  thereof. 

15  (e)  Section  8(e)  of  the  Federal  Deposit  Insurance  Act 

16  (12  U.8.C.  1818(e))  is  amended— 

17  (1)  by  striking  out  "banking"  and  "bank"  each 

18  place  they  appear  in  paragraphs  (1),  (2),  (3),  and  (5) 

19  and  inserting  "financial  institution"  in  lieu  thereof;  and 

20  (2)  by  striking  out  "bank"  each  place  it  appears 

21  in  the  first  and  fourth  sentences  of  paragraph  (4)  and 

22  inserting  "financial  institution"  in  lieu  thereof. 

23  (f)  Section  8(0  of  the  Federal  Deposit  Insurance  Act  (12 

24  U.S.C.  1818(f))  is  amended  by  sUiking  out  "bank"  each 
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1  place  it  appears  and  inserting  "financial  inBtitution"  in  lieu 

2  thereof. 

3  (g)  Section  8(g)  of  the  Federal  Deposit  Insurance  Act 

4  (12  U.S.C.  1818(g))  is  amended— 

5  (1)  by  striking  out  "bank"  and  "banking"  each 
'  6  place    Uiey    appear  in    paragraph    (1)  and  inserting 

7  "Gnancial  institution"  in  lieu  thereof; 

8  (2)  by  mserting  in  the  first  sentence  of  paragraph 

9  (2)  after  "national  bank"  the  following:  ".  a  Federal 

10  association  or  a  Federal  credit  union,"; 

11  (3)  by  inserting  in  the  second  sentence  of  para- 

12  graph  (2)  after  "national  bank"  the  following:  ",  a 

13  Federal  association  or  a  Federal  credit  union,"; 

14  (4)  by  inserting  in  the  second  sentence  of  para- 

15  graph   (2)    after    "Currency"    the    following:    ",    the 

16  Federal  Home  Loan  Bank  Board,  or  the  National 

17  Credit  Union  Administration  Board,  as  the  case  may 

18  be,"; 

19  (5)  by  striking  out  "bank"  the  last  place  it  ap- 

20  pears  in  the  second  sentence  of  paragraph  (2)  and  in- 

21  serting  "financial  institution"  in  lieu  thereof;  and 

22  (6)  by  strilung  out  "bank"  and  "banking"  each 

23  place  they  appear  in  paragraph  (3)  and  inserting  "fi- 

24  nancial  institution"  in  lieu  thereof. 
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1  (h)  Section  8(h)  through  section  8(n)  of  the  Feder&l  De- 

2  posit  luBurance  Act  (12  U.S.C.  1818(h)-(n))  is  amended— 

3  (1)  by  striking  out  "bank"  and  "banking"  each 

4  place  they  appear  and  inserting  "financial  institution" 

5  in  lieu  thereof;  and 

6  (2)  by  striking  out  "banks"  each  place  it  appears 

7  and  inserting  "financial  institutions"  in  lieu  thereof. 

8  (i)  Section  8(0}  of  the  Federal  Deposit  Insurance  Act 

9  (12  U.S.C.  1818(o))  is  amended— 

10  (1)  by  inserting  in  the  first  sentence  after  "nation- 

11  al  member  bank"  the  following:  ",  a  Federal  associ- 

12  ation  or  a  Federal  credit  union,"; 

13  (2)  by  inserting  in  the  first  sentence  after  "Cur- 

14  rency"  the  following:  ",  the  Federal  Home  Loan  Bank 

15  Board  of  the  National  Credit  Union  Administration 

16  Board,  as  the  case  may  be,"; 

17  (3)  by  striking  out  "bank"  the  last  place  it  ap- 

18  pears  in  the  first  sentence  and  inserting  "financial  in- 

19  stitution"  in  Ueu  thereof;  and 

20  (4)  by  striking  out  "board  of  directors"  each  place 

21  it  appears  in  the  second  sentence  and  inserting  "Board 

22  of  Directors"  in  lieu  thereof. 

23  (j)  Section  8(p)  of  the  Federal  Deposit  Insurance  Act 

24  (12  U.S.C.  1818(p))  is  amended— 
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1  (1)  by  striking  out  "banking"  the  first  place  it  ap- 

2  pears  in  the  first  sentence  and  maerting  "financial"  in 

3  lieu  thereof; 

4  (2)  by  striking  out  "banking"  the  second  place  it 

5  appears  in  the  first  sentence; 

6  (3)  by  striking  out  "banking"  in  the  second  sen> 

7  t«nce  and  inserting  "financial"  in  lieu  thereof;  and 

8  (4)  by  striking  out  "banking"  each  pUce  it  ap- 

9  pears  in  the  third  and  fourth  sentences. 

10  (k)  Section  8(q)  of  the  Federal  Deposit  Insurance  Act 

11  {12  U.S.C.  1818(q))  is  amended— 

12  (1)  by  striking  out  "bank"  each  phtce  it  appears 

13  and  inserting  "^nancial  institution"  in  lieu  thereof;  and 

14  (2)  by  striking  out  "banks"  each  place  it  appears 

15  and  inserting  "financial  institutions"  in  Heu  thereof. 

16  Sbc.  122.  Section  9  of  the  Federal  Deposit  Insurance 

17  Act  (12  U.S.C.  1819)  is  amended— 

18  (1)  by  changing  the  introductory  phrase  to  read: 

19  "The  Corporation  is  estabUshed  as  a  body  corporate 

20  and  it  shall  have  the  following  powers"; 

21  (2)  by  striking  out  "bank"  each  pUce  it  appears 

22  and  inserting  "financial  institution"  in  lieu  thereof;  and 

23  (3)  by  striking  out  "banks"  each  place  it  appears 

24  and  inserting  "financial  institutions"  in  lieu  thereof. 
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1  Sec.  123.  (a)  Section  10(b)  of  the  Federal  Deposit  In- 

2  surance  Act  {12  U.S.G.  1820(b))  a  amended— 

3  (1)  by  striking  out  "nonmeinber  bank"  in  the  first 

4  sentence  each  time  it  appears  and  inserting  "nnancial 

5  institution"  in  lieu  thereof; 

6  (2)  by  striking  out  "break"  alter  "insured"  each 

7  time  the  words  appear  together  in  the  first  sentence 

8  and  uuerting  "financial  institution"  in  heu  thereof; 

9  (3)  by  inserting  "or  State  member"  aft«r  "Dis* 

10  trict"  in  the  first  sentence; 

11  (4)  by  striking  out  "bank"  after  "eKamination  of 

12  the"  in  the  first  sentence  and  inserting  "institution"  in 

13  lieu  Uiereof; 

14  (5)  by  striking  out  "and"  in  the  second  sentence 

15  and  inserting  a  comma  in  lieu  thereof; 

16  (6)   by   inserting   "any   Federal   association,   any' 

17  Federal  credit  union,  or"  after  "any  national  bank"  in 

18  the  second  sentence; 

19  (7)  by  striking  out  "bank"  after  "condition  of  any 

20  such"  in  the  second  sentence  and  inserting  "institu- 

21  tion"  in  lieu  thereof;  and 

22  (8)  by  striking  out  "banks"  when  it  appears  in  the 

23  third  sentence  and  inserting  "financial  institutions"  in 

24  lieu  thereof. 
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1  (b)  Section  10(c)  of  the  Federal  Deposit  Insurance  Act 

2  (12  U.S.C.  1820(c))  is  amended— 

3  (1)    by    atrilung   out    "banks,    State    nonmember 

4  banks  or  other"  and  inserting  "financial  institutions"  in 

5  lieu  thereof; 

6  (2)  by  striking  out  "banks"  after  "become  in- 

7  sured"  and  inserting  "financial,"  in  lieu  thereof;  and 

8  (3)  by  striking  out  "banking"  after  "Federal"  and 

9  inserting  "financial  institution"  in  lieu  thereof. 

10  (c)  Section  10(d)  of  the  Federal  Deposit  Insurance  Act 

11  (12  U.S.C.  1820(d))  is  amended  by  striking  out  "bank"  at  the 

12  end  of  the  section  and  adding  "financial  institution"  in  lieu 

13  thereof. 

14  Sec.  124(a).  Section  11(a)  of  the  Federal  Deposit  Insur- 

15  ance  Act  (12  U.S.C.  1821(&))  is  amended— 

16  (1)  by  revising  subsection  (aKD  to  read  as  follows: 

17  "(aXl)  The  Primary  Reserve  and  the  Secondary  Re- 

18  serve  of  the  Federal  Savings  and  Loan  Insurance  Corpora- 

19  tion,  as  established  in  section  404  of  the  National  Housing 

20  Act,  are  consolidated  with  the  Federal  Deposit  Insurance 

21  Fund  to  be  used  for  the  insuring  of  deposits,  and  the  assets  of 

22  the  combined  funds  shall  be  held  by  the  Corporation  for  the 

23  uses  and  purposes  of  the  Corporation.  Effective  January  1, 

24  1985,  the  National  Credit  Union  Share  Insurance  Fund,  as 

25  established  in  sectioa  203  of  the  Federal  Credit  Union  Act, 


dbyGoOt^Ic 


241 

32 

1  shall  be  consolidated  with  the  Federal  Deposit  Insurance 

2  Fund  to  be  used  for  the  insuring  of  deposits,  and  the  assets  of 

3  the  combined  funds  shall  be  held  by  the  Corporation  for  the 

4  uses  and  the  purposes  of  the  Corporation.  The  obligations  to 

5  and  rights  of  the  Federal  Savings  and  Loan  Insurance  Corpo- 

6  ration  and  the  National  Credit  Union  Share  Insurance  Fund 

7  arising  before  the  effective  dates  of  the  consoUdatJon  of  the 

8  insurance  funda  shall  be  unimpaired  and  shall  be  assumed  by 

9  the  Corporation.  Obligations  to  and  rights  of  depositors,  in- 

10  sured  institutions  and  other  persons  arising  with  respect  to 

1 1  the  insurance  funds  and  arising  out  of  any  event  or  transac- 

12  tion  prior  to  the  effective  date  of  the  transfer  of  the  sppropri- 

13  ate  insurance  fund  shall  be  assumed  by  the  Corporation  and 

14  shall  be  unimpaured.  Except  as  provided  in  paragraph  (2),  the 

15  maxunum  amount  of  the  insured  deposit  of  any  depositor 

16  shall  be  $100,000."; 

17  (2)  by  striking  out  "bank"  in  every  place  it  ap- 
16  pears  and  inserting  "Hnancial  institution"  in  lieu  there- 

19  of;  and 

20  (3)  by  revising  subsection  (aK2KA)<iv)  to  read  as 

21  follows: 

22  "Ov)  an  of^cer,  employee,  or  agent  of  the  Com- 

23  monwealth  of  Puerto    Rico,  the    Northern    Mariana 

24  Islands,  any  territory  (including  trust  territories)  or 

25  possession  of  the  United  States  (including  the  Virgin 
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1  Islands,  American  Samoa,  and  Quam)  or  the  Panama 

2  Canal  Zone,  or  of  any  county,  municipality,  or  political 
S  subdivision  thereof  having  official  custody  of  public 

4  funds  and  lawfully  investing  or  depositing  the  same  in 

5  time  and  savings  deposits  in  an  insured  financial  insti- 

6  tution   in    the    Commonwealth   of  Puerto   Blco,    the 

7  Northern  Mariana  Islands,  any  territory  or  possession 

8  of  the  United  States  (including  the  Virgin  Islands, 

9  American  Samoa,  and  Guam)  and  the  Panama  Canal 

10  Zone,  respectively;  or". 

11  (b)  Section  11(b)  of  the  Federal  Deposit  Insurance  Act 

12  (12  U.S.C.  1821(h))  is  amended  by  striking  out  "bank"  in 

13  every  place  in  which  it  appears  and  inserting  "financial  insti- 

14  tution"  in  lieu  thereof. 

15  (c)  Section  11(c)  of  the  Federal  Deposit  Insurance  Act 

16  (12  U.S.C.  1821(c))  is  amended— 

17  (1)  by  striking  out  "bank"  in  every  place  in  which 
16  it  appears  and  inserting  "financial  institution"  in  lieu 

19  thereof; 

20  (2)  by  redesignating  subsection  (c)  as  "(c)(1)"; 

21  (3)  by  adding  a  new  subsection  (cK2)  to  read  as 

22  follows: 

23  "(2)  Notwithstanding  any  other  provision  of  law,  when- 

24  ever  the  Federal  Home  Loan  Bank  Board  shall  appoint  a 

25  receiver  other  than  a  conservator  of  any  insured  Federal  as- 
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1  sociation  hereafter  closed,  it  shsU  appoint  the  Corporation  aa 

2  receiver.";  and 

3  (4)  by  adding  a  new  subsection  (cK3)  to  read  as 

4  follows: 

5  "(3)  Notwithstanding  any  other  provision  of  law,  effec- 

6  tive  January  1,  1985,  whenever  the  National  Credit  Union 

7  AdministTation  Board  shall  appoint  a  receiver  of  any  insured 

8  Federal  credit  union  thereafter  closed,  it  shall  appoint  the 

9  Corporation  as  receiver.". 

10  (d)  Section  11(d)  of  the  Federal  Deposit  Insurance  Act 

1 1  (12  U.S.C.  1621(d))  is  amended— 

13  (1)  by  striking  out  "bank"  in  the  three  places  in 

13  which  it  appears  in  the  first  sentence  and  inserting  "in- 

14  stitution"  in  lieu  Uiereof; 

15  (2)  by  striking  out  "pursuant  to  section  5235  of 

16  the  Revised  Statutes  (12  U.S.C.  163)"  in  the  first  sen- 

17  tence; 

18  (3)  by  inserting  after  "national  banks,"  m  the  first 

19  sentence  the  following:  "Federal  associations,  or  Fed- 

20  eral  credit  unions,  as  the  case  may  be,"; 

21  (4)  by  striking  out  "the  period  of  advertisement 

22  made  pursuant  to  the  aforesaid  section  of  the  Revised 

23  Statutes,"  m  the  third  sentence  and  inserting  "any 
34  necessary  period  of  advertisement,"  in  Ueu  thereof; 
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1  (5)  by  striking  out  "or  District  bank"  in  the 

2  fourth  sentence  snd  inserting  ",  a  Feder^  association, 

3  or  a  Federal  credit  union,  as  appropriate"  in  lieu 

4  thereof; 

5  (6)  by  striking  out  "bank"  in  the  fourth  sentence 

6  and  insertmg  "institution"  in  lieu  thereof;  and 

7  (7)  by  striking  out  "or  the  Comptroller  of  the 
6  Currency."  in  the  fourth  sentence  and  inserting  ",  the 
9  Comptroller  of  the  Currency,  the  Federal  Home  Loan 

10  Bank  Board,  or  the  Naticnal  Credit  Union  Administra- 

11  tion  Board."  in  lieu  thereof. 

12  (e)  Section  11(e)  of  the  Federal  Deposit  Insurance  Act 

13  <12  U.S.C.  1821(e))  is  amended— 

14  (1)  by  striking  out  "bank  (except  a  District  bank)" 

15  in  the  Rrst  sentence  and  inserting  "financi^  institu- 

16  tion"  in  heu  thereof; 

17  (2)  by  striking  out  "bank"  the  last  (third)  place  it 

18  appears  in  the  first  sentence  and  inserting  "institution" 

19  in  lieu  thereof;  and 

20  (3)  by  striking  out  "bank"  in  the  first  and  third 

21  places  it  appears  in  the  second  sentence  and  inserting 

22  "financial  institution"  in  lieu  thereof. 

23  (0  Section  11(0  of  the  Federal  Deposit  Insurance  Act 

24  (12  U.S.C.  1821(0)  is  amended— 
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1  (1)  by  striking  out  "bank"  in  tbe  fourth  place  in 

2  which  it  appears  and  inserting  "institution"  in  lieu 

3  thereof;  and 

4  (2)  by  striking  out  "bank"  in  the  first  and  fourth 

5  places  in  which  it  appears  and  inserting  "financial  in- 

6  stitution"  in  lieu  thereof; 

7  (g)  Section  11(g)  of  the  Federal  Deposit  Insurance  Act 

8  (12  U.8.C.  1821(g))  is  amended— 

B  (1)  by  striking  out  "or  District  bank"  m  the  first 

10  sentence  and  inserting  "Federal  association  or  Federal 

U  credit  union"  in  lieu  thereof; 

12  (2)  by  striking  out  "bank"  in  the  third  place  it  ap- 

13  pears  in  the  first  sentence  and  in  the  Orst  place  it  ap- 

14  pears  in  the  second  sentence  and  inserting  "financial 

15  institution"  in  lieu  thereof; 

16  (3)  by  striking  out  "bank"  in  the  second  place  it 

17  appears  in  the  second  sentence  and  inserting  "institu- 

18  tion"  in  lieu  thereof; 

19  (4)  by  striking  out  ":  Provided,  That,  with  respect 

20  to  any  bank  which  closes  after  Hay  25,  1936,  the"  in 

21  the  third  sentence  and  inserting  ".  The"  in  lieu  there- 

22  of; 

23  (5)  by  striking  out  ":  Pwvided  further.  That  the" 

24  in  the  fourth  sentence  and  insertiog  ".  The"  in  lieu 

25  thereof; 
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1  (6)  by  striking  out  "bank"  in  the  &-at  place  it  ap- 

2  pears  in  the  third  sentence  and  in  the  first  place  it  ap- 

3  pears  in  the  fifth  sentence  and  insertiiig  "financial  in- 

4  sUtution"  in  lieu  thereof;  and 

5  (7)  by  striking  out  "bank"  in  the  second  place  it 

6  appears  in  the  third  sentence  and  in  the  first  and 

7  second  places  in  which  it  appears  in  the  fourth  sen- 

8  tence  and  inserting  "institution"  in  lieu  thereof. 

9  (fa)  Section  llOi)  of  the  Federal  Deposit  Insuruice  Act 

10  (12  U.S.C.  1821(h))  is  amended— 

11  (1)  by  inserting  after  "bank"  the  first  place  it  ap- 

12  pears  in  the  first  sentence  the  following:  "or  an  insured 

13  association,"; 

14  (2)  by  striking  out  "bank"  in  the  second  and 

15  fourth  places  in  which  it  appears  in  the  first  sentence 

16  and  in  every  place  it  appears  in  the  second  sentence 

17  and  inserting  "institution"  in  Ueu  thereof;  and 

18  (3)  by  inserting  after  "bank"  in  the  second  place 

19  in  which  it  appeu^  in  the  first  sentence  the  following; 

20  "or  a  new  Federal  association". 

21  (i)  Section  ll(i)  of  the  Federal  Deposit  Insurance  Act 

22  (12  U.S.C.  1821(i))  is  amended— 

23  (1)  by  striking  out  "national  bajoking  associations" 

24  in  the  fourth  sentence  and  inserting  "a  national  bank 

25  or  a  federal  association"  in  lieu  thereof; 
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1  (2)  by  inserting  after  "Comptroller  of  the  Curren- 

2  cy"  in  the  eighth  sentence  the  following:  "or  the  Fed- 

3  era!  Home  Loan  Bank  Board,  aa  the  caae  may  be"; 

4  (3)  by  striking  out  "bank"  in  the  first  and  third 

5  sentences  and  inserting  "instJtutioQ"  in  lieu  Uiereof; 

6  (4)  by  striking  out  "bank"  in  the  first  place  in 

7  which  it  appears  in  the  fourth  sentence  and  inserting 

8  "institution"  in  lieu  thereof; 

9  (5)  by  striking  out  "bank"  in  the  first  and  second 

10  places  in  which  it  appears  in  the  fifth  sentence  and  in- 

11  serting  "institution"  in  lieu  thereof; 

12  (6)  by  sbiking  out  "bank"  in  the  fifth  sentence 

13  and  inserting  "financial  institution"  in  lieu  thereof; 

14  (7)  by  striking  out  "bank"  in  the  first  place  in 

15  which  it  appears  in  the  sixth  sentence  and  inserting 

16  "institution"  in  lieu  thereof; 

17  (8)  by  striking  out  "bank"  in  the  first  place  in 

18  which  it  appears  in  the  sixth  sentence  and  inserting 

19  "financial  institution"  in  lieu  thereof; 

20  (9)  by  striking  out  "bank"  in  the  first  place  in 

21  which  it  appears  in  the  seventh  sentence  and  inserting 

22  "institution"  in  lieu  thereof; 

23  (10)  by  striking  out  "bank"  m  the  second  place  in 

24  which  it  appears  in  the  seventh  sentence  and  inserting 

25  "financial  institution"  in  heu  thereof; 
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1  (11)  by  striking  out  "bank"  in  the  eighth  sentence 

2  and  inserting  "institution"  in  lieu  thereof;  and 

3  (12)  by  striking  out  "bank"  in  the  ninth  sentence 

4  and  inserUng  "institution"  in  lieu  thereof. 

5  (j)  Section  11(])  of  the  Feder^  Deposit  Insurance  Act 

6  (12  U.S.C.  1821(j))  is  amended  by  striking  out  "bank"  in 

7  every  place  m  which  it  appears  and  insertmg  "institution"  in 
6  lieu  thereof. 

9  (k)  Section  ll(k)  of  the  Federal  Deposit  Insurance  Act 

10  (12  U.S.C.  1821(k))  is  amended— 

11  (1)  by  striking  out  "but  in  no  event  less  than  that 

12  required  by  section  5138  of  the  Revised  Statutes,  as 

13  amended  (12  U.S.C.  51),"  in  the  first  sentence; 

14  (2)  by  deleting  the  second  sentence; 

15  (3)  by  inserting  after  "Comptroller  of  the  Curren- 

16  cy"  in  the  second  sentence  the  following:  "or  the  Fed- 

17  eral  Home  Loan  Bank  Board"; 

18  (4)  by  inserting  after  "national  bank"  in  the  first 

19  place  in  which  it  appears  in  the  second  sentence  the 

20  following:  "or  a  Federal  association,  as  the  case  may 

21  be,"; 

22  (5)    by    inserting   after    "national    bank"    in    the 

23  second  place  it  appears  in  the  second  sentence  the  fol- 

24  lowing:  "or  a  Federal  association"; 
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1  (6)  by  inaerting  after  "national  bank"  in  the  third 

2  place  in  which  it  appears  in  the  second  sentence  the 

3  following:  "or  Federal  association,  as  the  case  may 

4  be."; 

5  (7)  by  inaerting  after  "national  bank"  in  the  third 

6  sentence  the  following:  "or  a  Federal  association"; 

7  (8)  by  striking  out  "national  bank"  in  the  first 

8  sentence  and  inserting  "financial  institution"  in  lieu 

9  thereof; 

10  (9)  by  striking  out  "bank"  in  the  three  places  in 

11  which  it  appears  in  the  first  sentence  and  inserting  "in- 

12  stitution"  in  lieu  thereof; 

13  (10)  by  striking  out  "he  shall  issue  to  the  bank" 

14  in  the  second  sentence  and  inserting  "the  institution 

15  shall  be  granted"  in  lieu  thereof; 

16  (11)  by  striking  out  "bank"  in  the  first,  fourth, 

17  and  fifth  places  in  which  it  appears  and  inserting  "in- 
16  stitution"  in  lieu  thereof;  and 

19  (12)  by  striking  out  "bank"  in  the  first  place  in 

20  which  it  appears  in  the  third  sentence  and  inserting 

21  "institution"  in  lieu  thereof. 

22  (1)  Section  llfl)  of  the  Federal  Deposit  Insurance  Act 

23  (12  U.S.C.  18210))  is  amended— 

24  (1)  by  striking  out  the  fourth  sentence  thereof; 
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1  (2)  by  inserting  nfter  "Comptroller  of  the  Curren- 

2  cy"  in  the  first  place  in  which  it  appears  in  the  second 

3  sentence  the  foUowing:  "or  the  FederiJ  Home  Loan 

4  Bank  Board,  whichever  is  appropriate"; 

5  (3)  by  inserting  aft«r  "Comptroller  of  the  Curren- 

6  cy"  in  the  second  place  in  which  it  appears  in  the 

7  second  sentence  the  following:  "or  the  Federal  Home 

8  Loan  Bank  Board"; 

9  (4)  by  striking  out  "bank"  in  the  third  place  in 
10  which  it  appears  in  the  first  sentence  and  inserting  "fi- 
ll nanciftl  institution"  in  Ueu  thereof; 

12  ,  (5)  by  striking  out  "bank"  in  every  place  in  which 

13  it  appears  in  the  first  sentence  uid  inserting  "institu- 

14  tion"  in  lieu  thereof; 

15  (6)  by  striking  out  "bank"  in  the  second  place  in 

16  which  it  appears  in  the  second  sentence  and  inserting 

17  "financial  institution"  in  lieu  thereof;  and 

18  (7)  by  striking  out  "bank"  in  every  place  in  which 

19  it  appears  in  the  second  and  third  sentences  and  insert- 

20  ing  "institution"  in  lieu  thereof. 

21  Sec.  125.  (a)  Section  12(a)  of  the  Federal  Deposit  In- 

22  surance  Act  (12  U.S.C.  1822(a))  is  amended  (1)  by  striking 

23  out  "or  District  bank"  and  inserting  ",  Federal  association, 

24  or  Federal  credit  union"  in  lieu  thereof. 
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1  (b)  Section  12(b)  of  the  Federal  Deposit  Insurance  Act 

2  (12  U.S.C.  1822(b))  is  amended— 

3  (1)  by  striking  out  "bank"  in  the  first  and  third 

4  places  in  which  it  appears  and  inaerting  "institution" 

5  in  lien  thereof;  and 

6  (2)  by  striking  out  "bank"  in  every  place  in  which 

7  it  appears  and  inserting  "financial  institution"  in  lieu 
6  thereof. 

9  (c)  Section  12(c)  of  the  Federal  Deposit  Insurance  Act 

10  (12  U.S.C.  1822(c))  is  amended— 

11  (1)  by  striking  out  "bank"  in  the  second  place  in 

12  which  it  appears  and  inserting  "financial  institution"  in 

13  lieu  thereof;  and 

14  (2)  by  striking  out  "bank"  in  every  place  in  which 

15  it  appears  and  inserting  "institution"  in  lieu  thereof. 

16  (d)  Section  12(d)  of  the  Federal  Deposit  Insurance  Act 

17  (12  U.S.C.  1822(d))  is  amended  by  striking  out  "bank"  in 

18  every  place  in  which  it  appears  and  inserting  "institution"  in 

19  lieu  thereof. 

20  (e)  Section  12(e)  of  the  Federal  Deposit  Insurance  Act 

21  (12  U.S.C.  1822(e))  is  amended— 

22  (1)  by  striking  out  "bank"  in  the  fourth  and  sixth 

23  places  in  which  it  appears  and  inserting  "financial  in* 

24  stitution"  in  lieu  thereof;  and 
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1  (2)  by  striking  out  "bulk"  in  ever;  place  in  which 

2  it  appears  and  inserting  "institution"  in  lieu  therecrf. 

3  Sbc.  126.  (a)  Section  13(b)  of  the  Federal  Deposit  In- 

4  surance  Act  (12  U.S.C.  1623(b))  is  amended— 

5  (1)  by  striking  out  "bank"  the   second,   third, 

6  fourth,  and  fifth  places  it  appears  in  the  first  sentence 

7  uid  inserting  "financial  institution"  in  heu  thereof;  and 

8  (2)  by  striking  out  "banks"  in  the  first  sentence 

9  and  inserting  "financial  institutions"  in  lieu  thereof. 

10  (b)  Section  13(c)  of  the  Federal  Deposit  Insurance  Act 

11  (12  U.S.C.  1823(c))  is  amended  to  read: 

12  "(cKD  In  order  to  reopen  a  closed  iusured  financial  in- 

13  stitution  or,  when  the  Corporation  has  determined  that  an 

14  insured  financial  institution  is  in  danger  of  closing,  in  order  to 

15  prevent  such  closing,  the  Corporation,  in  the  discretion  of  its 

16  Board  of  Directors,  is  authorized  to  make  loans  to,  or  pur- 

17  chase  the  assets  of,  or  make  deposits  in,  such  insured  finan- 

18  cial  institution,  upon  such  terms  and  conditions  as  the  Board 

19  of  Directors  may  prescribe,  when  in  the  opinion  of  the  Board 

20  of  Directors  the  continued  operation  of  the  financial  institu- 

21  tion  is  essential  to  provide  adequate  banking  service  in  the 

22  community. 

23  "(2)  Whenever  severe  financial  conditions  exist  which 

24  threaten  the  stability  of  a  significant  number  of  insured  finan- 

25  cial  institutions,  the  Corporation,  in  the  discretion  of  its 
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1  Board  of  Directors,  is  authorized  to  make  loans  to,  or  pur- 

2  .chaae  the  assets  of  or  make  deposits  in,  any  insured  financial 

3  institution  so  threatened,  upon  such  terms  and  conditions  as 

4  the  Board  of  Directors  may  prescribe,  if  it  is  probable  such 

5  action  will  substantially  reduce  the  risk  of  loss  or  avert  a 

6  threatened  loss  to  the  Corporation. 

7  "(3)  Any  loans  and  deposits  made  pursuant  to  the  provi- 

8  sions  of  this  paragraph  may  be  in  subordination  to  the  rights 

9  of  depositors  and  other  creditors.". 

10  (c)  Section  13(d)  of  the  Federal  Deposit  Insurance  Act 

11  (12  U.S.C.  1823(d))  is  amended— 

12  (1)  by  striking  out  "banks"  each  place  it  appears 

13  in  the  first  and  second  sentences  and  inserting  "finan- 

14  cial  institutions"  in  lieu  thereof; 

15  (2)  by  striking  out  the  third  sentence;  and 

16  (3)  by  striking  out  "bank"  and  "banks"  io  the 

17  fourth  sentence  and  inserting  "financial  institution" 

18  and  "financial  institutions",  respectively,  in  Ueu  there- 

19  of. 

20  (d)  Sections  13  (e)  and  (f)  of  the  Federal  Deposit  Insur- 

21  ance  Act  (12  U.S.C.  1823  (e)  and  (f))  are  amended— 

22  (1)  by  striking  out  the  first  paragraph  of  section 

23  13(e)  and  inserting  in  Ueu  thereof: 

24  "(e)(1)  Whenever  in  the  judgment  of  the  Board  of  Direo- 

25  tors  such  action  will  reduce  the  risk  of  loss  or  avert  a  threat- 
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1  ened  loss  to  the  Corpontion  and  will  facilitate  a  merger  or 

2  consolidation  of  an  insured  financial  institution  with  another 

3  insured  financial  institution  or  will  facilitate  the  sale  of  the 

4  assets  of  an  open  or  closed  insured  financial  institution  to  and 

5  assumption  of  its  liabilities  by  another  insured  financial  insti- 

6  tution,  the  Corporation  may,  upon  such  tenns  and  comUtions 

7  *  as  it  may  detennine,  make  loans  secured  in  whole  or  in  part 

8  by  assets  of  an  open  or  closed  insured  financial  institution, 

9  which  loans  may  be  in  subordination  to  the  rights  of  depoai- 

10  tors  and  other  creditors,  or  the  Corporation  may  purchase 

1 1  any  such  assets  or  may  guarantee  any  other  insured  financial 

12  institution  against  loss  by  reason  of  its  assuming  the  llabil- 

13  ities  and  purchasing  the  assets  of  an  open  or  closed  insured 

14  financial  institution.  Any  insured  national  bank,  insured  Fed- 

15  eral  association,  District  bank,  or  the  Corporation  as  receiver 

16  thereof,  is  authorized  to  contract  for  such  sales  or  loans  and 

17  to  pledge  any  assets  of  the  financial  institution  to  secure  such 

18  loans. 

19  "(2KA)  As  used  in  this  paragraph  (2) — (i)  the  term  're- 

20  ceiver'  shall  mean  the  Corporation  when  it  has  been  appoint- 

21  ed  the  receiver  of  a  closed  insured  bank;  (ii)  the  term 

22  'insured  depository  institution'  shall  mean  an  insured  bank  or 

23  an  insured  association;  (iii)  the  term  'existing  in-State  insured 

24  depository  institution'  shall  mean  an  insured  depository  insti- 

25  tution  that  is  chartered  in  the  same  State  as  the  State  in 
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1  which  the  closed  bank  was  chartered;  (iv)  the  term  'in-State 

2  bank  holding  company'  shall  mean  a  bank  holding  company 

3  whose  banking  subsidiaries'  operations  are  principally  con- 

4  ducted  in  the  same  State  as  the  State  in  which  the  closed 

5  bank  was  chartered;  and  (v)  the  term  'out-of-State  bank  or 

6  bank  holding  company*  shall  mean  an  insured  bank  having  its 

7  principal  place  of  banking  business  in  a  State  other  than  the 

8  State  in  which  the  closed  bank  was  chartered  or  a  bank  hold- 

9  ing  company  whose  banking  subsidiaries'  operations  are  prin- 

10  cipally  conducted  in  a  State  other  than  the  State  in  which  the 

1 1  closed  bank  was  chartered. 

12  "(B)  Whenever  an  insured  bank  that  had  total  assets 

13  equal  to  or  greater  than  0.12  percent  of  aggregate  assets  in 

14  domestic  (United  States)  offices  of  insured  banks  (as  deter- 

15  mined  from  the  most  recently  compiled  reports  of  condition 

16  filed  by  insured  banks)  is  closed  and  the  Corporation  is  ap- 

17  pointed  receiver,  then,  the  receiver  may,  in  its  discretion  and 

18  upon  such  terms  and  conditions  as  it  may  determine,  and 

19  with  such  approvals  as  may  elsewhere  be  required  by  any 

20  State  or  Federal  courts  and  supervisory  agencies,  sell  assets 

21  of  the  closed  bank  to  and  arrange  for  the  assumption  of  the 

22  liabilities  of  the  closed  bank  by  an  insured  depository  institu- 

23  tion  located  in  the  same  State  as  that  in  which  the  closed 

24  bank  waa  chartered  but  owned  by  an  out-of-State  insured 

25  depository  institution,  hank  holding  company  or  savings  and 
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1  loan  holding  company.  Notwithstanding  subsectaoo  (d)  <rf  aeo- 

2  tion  3  of  the  Bank  Holding  Company  Act  of  1956  or  any 

3  other  provision  of  law,  State  or  Federal,  the  acquiring  insti- 

4  tution  is  authorized  to  be  and  shall  be  operated  as  a  subsidi* 

5  aiy;  except  that  an  insured  depository  institutiDn  may  oper- 

6  ate  the  assuming  institution  as  a  subsidiary  only  if  specificaUy 

7  authorized  by  law  other  than  this  paragraph.  The  expiration 

8  of  the  effectiveness  of  this  paragraph  2  shall  have  no  effect 

9  on  the  continued  legality  of  any  sale  or  operation  authorized 

10  while  it  was  effective. 

11  "(O  In  determining  whether  to  arrange  a  sale  of  assets 

12  and  assumption  of  liabilities  of  a  closed  insured  bank  under 

13  the  authority  of  this  paragraph  (2),  the  receiver  may  soliint 

14  such  offers  as  is  practicable  from  any  prospective  purchasers 

15  it  determines,  in  its  sole  discretion,  are  both  qualified  and 

16  capable  of  acquiring  the  assets  and  the  liabilities  of  the  closed 

17  bank- 
is  "(i)  if,  aft«r  receiving  offers,  the  highest  accept- 

19  able  offer  is  from  a  subsidiary  of  an  out-of-State  de- 

20  pository  institution  or  holding  company,  the  receiver 

21  shall  permit  the  highest  acceptable  offeror  of  any  ezist- 

22  ing  in-State  insured  depository  institution:)  and  subsid- 

23  iaries  of  in-State  holding  comptmies  to  submit  a  new 

24  offer  for  the  assets  and  liabilities  of  the  closed  bank.  If 

25  this  institution  reoffers  a  greater  amount  Uian  the  pre- 
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1  vioua  highest  acceptable  offer,  then  the  receiver  shall 

2  sell  the  assets  and  transfer  the  li&bilities  of  the  closed 

3  bank  to  that  institution; 

4  "(ii)  if  there  is  no  acceptable  offer  received  from 

5  an  existing  in-State  institution  or  subsidiary  of  an  in- 

6  State  holding  company  or  if  there  is  no  reoffer  greater 

7  than  the  highest  acceptable  offer,  then  the  receiver 

8  shall  permit  the  highest  acceptable  offeror  of  the  sub- 

9  sidiaries  of  the  insured  depository  institution  chartered 

10  in  States  adjoining  the  State  in  which  the  closed  bank 

11  was  chartered  and  holding  companies  whose  financial 

12  subsidiaries'  operations   are  principally  conducted  in 

13  States  adjoming  the  State  in  which  the  closed  bank 

14  was  chartered  (if  its  offer  was  not  the  highest  received 

15  by  the  receiver)  to  make  a  new  offer  for  the  assets  and 

16  liabilities  of  the  closed  bank.  If  this  subsidiary  reoffers 

17  a  greater  amount  than  the  previous  highest  acceptable 

18  offer,  then  the  receiver  shall  sell  the  assets  and  trans- 

19  fer  the  li^ilities  of  the  closed  bank  to  that  institution; 

20  and 

21  "(iii)  if  no  offer  under  subparagraphs  (i)  or  (ii)  is 

22  received  which  exceeds  the  original  highest  acceptable 

23  offer,  then  the  receiver  shall  sell  the  assets  and  trans- 

24  fer  the  liabilities  of  the  closed  bank  to  the  highest  ac- 

25  ceptable  offeror. 
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1  "(D)  Id  making  a  detennination  to  solicit  offers  under 

2  subparafirftph  (C),  the  State  bank  supervisor  of  the  State  in 

3  which  the  closed  insured  bank  was  chartered  shall  be  coa- 

4  suited.  The  State  bank  supervisor  shall  be  given  a  reasonable 

5  opportunity,  and  in  no  instance  a  period  of  less  that  twenty- 

6  four  hours,  to  object  to  the  use  of  the  provisions  of  this  para- 

7  graph  (2).  If  the  State  supervisor  objects,  the  receiver  may 

8  use  the  authority  of  this  paragraph  (2)  only  by  a  unanimous 

9  vote  of  the  Board  of  Directors.  The  Board  of  Directors  shall 

10  provide  to  the  State  supervisor,  as  soon  as  practicable,  a 

1 1  written  certification  of  its  determination. 

12  "(E)  The  receiver  shall  not  make  any  sale  under  the 

13  provisions  of  this  paragraph  (2) — (0  which  would  result  in  a 

14  monopoly,  or  which  would  be  in  furtherance  of  any  combina^ 

15  tion  or  conspiracy  to  monopolize  or  to  attempt  to  monopolize 

16  the  business  of  banking  in  any  part  of  the  United  States;  or 

17  (ii)  whose  effect  in  any  section  of  the  country  may  be  sub- 

18  stantially  to  lessen  competition,  or  to  tend  to  create  a  monop- 

19  oly,  or  which  in  any  other  manner  would  be  in  restraint  of 

20  trade,  unless  it  finds  that  the  anticompetitive  effects  of  the 

21  proposed  transaction  are  cleu'ly  outweighed  in  the  public  in- 

22  terest  by  the  probable  effect  of  the  transaction  in  meeting  the 

23  convenience  and  needs  of  the  community  to  be  served. 
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1  "(F)  Nothing  contained  in  this  paragraph  (2)  shall  be 

2  construed  to  limit  the  Corporation's  powers  in  paragraph  (1) 

3  to  assist  a  transaction  under  this  paragraph.". 

4  (2)  by  striking  out  "bank"  each  place  it  appears 

5  in  the  second  paragraph  of  section  13(e)  as  amended 

6  and  inserting  "financial  institution"  in  lieu  thereof;  and 

7  (3)  by  striking  out  the  language  in  section  13(f) 
6  and  inserting  the  second  paragraph  of  13(e)  in  lieu 
9  thereof. 

10  (e)  Section  13(g)  of  the  Federal  Deposit  Insurance  Act 

11  (12  U.8.C.  1823(g))  is  amended  by  striking  out  "bank"  the 

12  first  and  second  places  it  appears  and  inserting  "financial  in- 

13  stitution"  in  lieu  thereof. 

14  Sec.  127.  Section  14  of  the  Federal  Deposit  Insurance 

15  Act  is  amended — 

16  (1)  hy  changing  the  last  sentence  to  read:  "All 

17  loans  from  and  repayments  to  the  Treasury  shall  be 

18  treated   as    public   debt   transactions   of   the    United 

19  States.";  and 

20  (2)  by  adding  at  the  end  a  new  sentence  to  read: 

21  "This  section  shall  not  prevent  the  Corporation  from 

22  borrowing  from  any  Federal  Reserve  Bank  or  Federal 

23  Home  Loan  Bank  on  such  terms  as  may  be  fixed  by 

24  the  Board  of  Directors  of  the  Corporation  and  the 

25  Board  of  Governors  of  the  Federal  Reserve  System  or 
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1  the  Federal  Home  Loan  Bank  Board,  as  is  appropri- 

2  ate.". 

3  Sec.  128.  Section  15  of  the  Federal  Deposit  Insurance 

4  Act  (12  U.S.C.  1825)  is  amended  by  deleting  the  firat  sen- 

5  tence  of  the  section. 

6  Sec.  129.  Section  16  of  the  Federal  Deposit  Insurance 

7  Act  (12  U.S.C.  1826)  is  repealed. 

8  Sec.  130.  Section  17(b)  of  the  Federal  Deposit  Insur- 

9  ance  Act  (12  U.S.C., 1827(b))  is  amended  by  deleting  the  fifdi 

10  sentence. 

11  Sec.  131.  Section  18  of  the  Federal  Deposit  Insurance 

12  Act  (12  U.S.C.  1828)  is  amended— 

13  (1)  by  striking  out  "bank"  each  place  it  appears 

14  in  subsections  (a)  and  (b)  and  inserting  "financial  insd- 

15  tution"  in  lieu  thereof; 

16  (2)  by  striking  out  "bank  or"  in  clause  (A)  of  sub- 

17  section  (c)(1)  and  inserting  "financial"  in  lieu  thereof; 

18  (3)  by  striking  out  the  semicolon  at  the  end  erf 

19  clause  (A)  of  subsection  (cKD  and  adding  the  following: 

20  "or  other  institution;"; 

21  (4)  by  striking  out  "bank  or"  in  clause  (B)  of  sub- 

22  section  (c)(1)  and  inserting  "financial"  in  lieu  thereof; 

23  (5)  by  striking  out  the  aemicolon  at  the  end  of 

24  clause  (B)  of  subsection  (cKD  and  adding  the  following: 

25  "or  other  institution;"; 
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-  1  (6)  by  striking  out'"bank  or  institution"  in  clause 

2  (C)  of  subsection  (cKD  and  inserting  "financial  institu- 

3  tion  or  other  institution"  in  lieu  thereof; 

4  (7)  by  striking  out  "bank."  the  last  place  it  ap- 

5  pears  in  clause  (C)  of  subsection  (cKD  and  inserting 

6  "Gnancial  institution."  in  lieu  thereof; 

7  (6)  by  striking  out  "bank"  each  place  it  appears 

8  in  subsection  {cK2)  and  inserting  "financial  institution" 

9  in  lieu  thereof; 

10  (9)  by  striking  out  "bank"  the  first  place  it  ap- 

11  pears  in  clause  (O  of  subsection  (cK2)  and  inserting 

12  "institution"  in  lieu  thereof; 

13  (10)  by  striking  out  "bank"  the  fiecond  place  it 

14  appears  in  clause  (C)  of  subsection  (c)(2)  and  inserting 

15  "institution"  in  lieu  thereof; 

16  (11)  by  striking  out  the  period  at  the  end  of 

17  clause  (C)  of  subsection  {cK2)  and  inserting  a  semicolon 

18  in  lieu  thereof; 

19  (12)  by  adding  after  clause  (C)  of  subsection  (c)(2) 

20  the  following: 

21  "(D)  the  Federal  Home  Loan  Bank  Board  if  the 

22  acquiring,  assuming,  or  resulting  institution  is  to  be  a 

23  Federal  association.". 

24  (18)  by  adding  after  the  last  clause  of  subsection 

25  (c)(2)  the  following  paragraph: 
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1  "Prior  written  approvfil  shall  not  be  required  under  this 

2  subsection,  however,  of  a  proposed  transaction  if  one  of  the 

3  parties  is  a  bank  or  other  corporation  that  is  nonoperating 

4  and  newly  chartered,  the  proposed  transaction  is  pro  forma 

5  and  in  itself  of  no  significance  under  the  factors  set  forth  in 

6  paragraph  (5),  but  is  employed  as  a  means  to  facilitate,  and 

7  its  consummation  is  conditioned  upon,  the  lawful  acquisition 

8  of  bulk  stock  or  of  the  stock  of  a  savings  and  loan  associ- 

9  adon,  which  acquisition  is  the  subject  of  an  application  under 

10  section  3  of  the  Bank  Holding  Company  Act  of  1956  (12 

11  U.S.C.  1842)  or  under  section  408  of  the  National  Housing 

12  Act  (12  U.S.C.  1730a),  and  the  material  details  of  the  pro- 

13  posed  transaction  are  fully  disclosed  in  that  application.". 

14  (14)  by  striking  out  "banks"  the  first  place  it  ap- 

15  pears  in  subsection  (cK3)  and  inserting  "institutions"  in 

16  lieu  thereof; 

17  (15)  by  striking  out  "banks"  in  clause  (D)  of  sub- 

18  section  (cK3)  and  inserting  "institutions"  in  lieu  there- 

19  of; 

20  (16)  by  striking  out  "bsjika"  the  first  place  it  ap- 

21  pears  in  subsection  (cK4)  and  inserting  "financial  insti- 

22  tutions"  in  lieu  tiiereof; 

23  (17)  by  striking  out  "request  reports"  the  first 

24  place  it  appears  in  subsectian  (cK4)  and  inserting  "re- 

25  quest  a  report"  in  lieu  thereof; 
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1  (18)  by  inserting  a  period  after  "Attorney  Gener- 

2  al"  the  first  place  it  appears  in  subsection  <cM4)  and  by 

3  striking  out  "and  the  other  two  banking  agencies  re- 

4  ferred  to  in  this  subsection."; 

5  (19)  by  striking  out  "reports"  in  the  second  sen- 

6  tence  of  subsection  (cK4)  and  inserting  "report"  in  lieu 

7  thereof; 

8  (20)  by  striking  out  "they  are"  in  the  second  sen- 

9  tence  of  subsection  (c)(4)  and  inserting  "it  is"  in  lieu 

10  thereof; 

11  (21)  by  striking  out  "and  the  other  two  banking 

12  agencies"  in  the  second  sentence  of  subsection  (cK4); 

13  (22)  by  striking  out  "the  business  of  banking"  in 

14  clause  (A)  of  subsection  (cKS)  and  inserting  "any  part 

15  of  trade  or  commence"  in  lieu  thereof; 

16  (23)  by  striking  out  "banks"  in  the  second  sen- 

17  tence  of  subsection  (c)(6)  and  inserting  "institutions"  in 

18  lieu  thereof; 

19  (24)  by  striking  out  "reports  on  the  competitive 

20  factors   have"   in   the   second   sentence   of  subsection 

21  (cK6)   and   inserting   "the   competitive   factors   report 

22  has"  in  lieu  thereof; 

23  (25)  by  striking  out  "and  the  other  two  banking 

24  agencies"  in  the  third  sentence  of  subsection  (cK6); 
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1  (26)  by  striking  out  "reports"  in  the  third  sen- 

2  tence  of  subsection  (cK6)  and  inserting  "a  report"  in 

3  lieu  thereof; 

4  (27)  by  striking  out  "banking"  the  last  place  it 

5  appears  in  clause  (D)  of  subsection  (cK7); 

6  (28)  by  striking  out  subsection  (cK9)  and  (cKlO), 

7  which  are  hereby  repealed; 

8  (29)  by  redesignating  subsection  "(cKll)"  as  sub- 

9  section  "(cKlO)"; 

10  (30)  by  striking  out  "bank"  the  first  and  third 

11  places  it  appears  in  subsection  (d)(1)  and  the  first  place 
1^  it  appears  in  subsection  (dK2)  and  inserting  "financial 

13  institution"  in  lieu  thereof; 

14  (31)  by  striking  out  "bank"  each  place  it  appears 

15  in  subsection  (e)  and  inserting  "financial  institution"  in 

16  lieu  thereof; 

17  (32)  by  striking  out  "bank"  the  first,  third,  and 

18  fourth  places  it  appears  in  subsection  (D  and  inserting 

19  "financial  institution"  in  lieu  thereof; 

20  (33)  by  striking  out  "banks"  in  subsection  (g)(1) 

21  the  Erst  place  it  appears  in  the  first  sentence  and  the 

22  first  place  it  appears  in  the  tenth  sentence  and  insert- 

23  ing  "financial  institutions"  in  lieu  thereof; 

24  (34)  by  striking  out  "banks"  in  subsection  (gXl) 

25  as  it  appears  in  the  fifth  sentence  and,  at  the  last  place 
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1  it  appears  in  the  seventh  sentence,  and  inserting  "fi- 

2  nanci&l  institution"  in  lieu  thereof; 

3  (35)  by  striking  out  "bank"  sit  the  place  it  ap- 

4  pears  in  the  eighth  sentence  of  subsection  igUl)  and  in- 

5  sorting  "institution"  in  lieu  thereof; 

6  (36)  by  striking  out  "bank"  at  the  places  it  &p- 

7  pears  in  the  twelfth  sentence  of  subsection  (g)(1)  and 

8  inserting  "financial  institution"  in  Ueu  thereof; 

9  (37)  by  striking  out  "bank"  at  the  places  it  ap- 
10  peu's  in  subsection  (g)(2)  and  inserting  "financial  insti- 
ll tution"  in  lieu  thereof; 

12  (38)  by  striking  out  the  ninth  and  eleventh  sen- 

13  tences  of  subsection  (gKl); 

14  (39)  by  striking  out  "bank"  in  subsection  (h)  and 

15  inserting  "financial  instituUon"  in  lieu  thereof;  - 

16  (40)  by  striking  out  "bank"  the  first  place  it  ap- 

17  pears  in  subsection  (i)(l)  and  inserting  "financial  insti- 

18  tution"  in  lieu  thereof; 

19  (41)  by  striking  out  "bank"  the  first  three  places 

20  it  appears  in  subsection  (i)(2)  and  inserting  "financial 

21  institution"  in  lieu  thereof; 

22  (42)  by  striking  out  "banks"  and  inserting  "bank" 

23  in  lieu  thereof  in  clause  (B)  of  subsection  CiKS); 
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1  (43)  by  striking  out  "bank"  the  second  place  it 

2  appears  in  clause  (C)  of  subsection  (iK2)  and  inserting 

3  "financial  institution"  in  lieu  thereof; 

4  (44)  by  striking  out  "bank"  the  first  place  it  k^ 

5  pears  in  subsection  (iK3)  and  inserting  "financial  insti- 

6  tuUon"  in  lieu  thereof; 

7  (45)  by  striking  out  "bank  or  institution"  at  the 

8  end  of  subsection  (i)(3)  and  inserting  "financial  institu- 

9  tion  or  other  institution."  in  lieu  thereof; 

10  (46)  by  striking  out  "bank"  in  clause  (A)  of  sub- 

11  section  (iK4)  and  inserting  "institution"  in  Ueu  thereof; 

12  (47)  by  striking  out  "bank"  in  the  first  sentence 

13  of  subsection  (jKl)  the  first,  second,  fourth  and  seventh 

14  places  it  appears  &nd  inserting  "financial  institution"  in 

15  lieu  thereof; 

16  (48)  by  striking  out  "bank"  the  fifth  place  it  ap- 

17  pears  in  the  first  sentence  of  subsection  (i)(l)  and  in- 

18  serting  "institution"  in  lieu  thereof; 

19  (49)  by  striking  out  "bank"  the  fourth  sjid  fifth 

20  places  it  appears  in  subsection  (j)(2)  and  inserting  "fi- 

21  nancial  institution"  in  lieu  thereof; 

22  (50)  by  striking  out  "bank"  the  two  places  it  ap- 

23  pears  in  the  first  sentence  of  subsection  (j)(3KA)  and  in- 

24  serting  "financial  institution"  m  lieu  thereof; 
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1  (51)  by  atriking  out  "member  bank"  in  subsection 

2  ,  (jKSKB)  and  insertiiig  "institution"  in  lieu  thereof; 

3  (52)  by  striking  out  "b&nk"  in  the  Grst  sentence 

4  (A  subsectioR  (JH3KC)  and  inserting  "financial  institu- 

5  tion"  in  lieu  thereof; 

6  (53)  by  striking  out  "bank"  in  Uie  first  sentence 

7  of  subsection  (jK3)(D)  and  in  the  first  sentence  of  sub- 

8  section  (j)(3>(E)  and  inserting  "financial  institution"  in 

9  lieu  thereof; 

10  (54)  by  striking  out  "bank"  each  place  it  appears 

11  in  subsection  (k)  and  inserting,  "financial  Institution" 

12  in  lieu  thereof  the  first  place  it  appears,  and  by  insert- 

13  ing  "institution"  in  lieu  thereof  the  second,  third  and 

14  fourth  place  it  appears; 

15  (55)  by  striking  out  "bank"  the  first  place  it  ap- 

16  pears  in  subsection  (1)  and  inserting  "financial  institu- 

17  tion"  in  lieu  thereof; 

18  (56)  by  striking  out  "banks"  in  the  first  place  it 

19  appears  in  subsection  (1)  and  inserting  "institutions"  in 

20  lieu  thereof. 

21  Sec,  132.  Section  19  of  the  Federal  Deposit  Insurance 

22  Act  (12  U.S.C.  1829)  is  amended  to  read  as  follows: 

23  "Sec.  19.  (a)  Except  with  the  written  consent  of  the 

24  appropriate  Federal  financial  institution  agency,  no  persOn 

25  shall  serve  as  a  director  or  officer  of  any  insured  financial 
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1  institution  who  has  been  convicted,  or  who  is  hereafter  con- 

2  victed,  of  any  criminal  offense  involving  dishonesty  or  breach 

3  of  trust  which  ia  punishable  by  imprisonment  for  a  term  ex- 

4  ceeding  one  year  under  State  or  Federal  law. 

5  "(b)  Any  person  whose  employment  is  prohibited  pursuant 

6  to  paragraph  (a)  may  request  in  writing  an  opportunity  to 

7  appear  before  the  appropriate  agency  to  show  that  his  or  her 

8  employment  does  not,  or  is  not  likely,  to  pose  a  threat  to  the 

9  interests  of  an  institution  in  general.  Upon  receipt  of  any 

10  such  request,  the  appropriate  Federal  financial  institution 

1 1  agency  within  a  reasonable  period  shall  provide  the  individual 

12  with  a  hearing,  the  agency  shall  notify  the  individual  of  its 

13  determination  whether  the  individual  may  be  employed  by  a 

14  specific  financial  institution.  Such  notification  shall  contain  a 

15  statement  of  the  basis  for  the  agency's  decision,  if  adverse  to 

16  the  individual. 

17  "(cKl)  For  each  willful  violation  of  the  prohibition  con- 

18  tained  in  paragraph  (a),  the  financial  institution  involved  shall 

19  be  subject  to  a  penalty  of  not  more  thui  $1,000  for  each  day 

20  this  prohibition  is  violated.  The  penalty  shall  be  assessed  and 

21  collected   by   the   appropriate   Federal   financial   institution 

22  agency  by  written  notice. 

23  "(2)  In  determining  the  amount  of  the  penalty  the  ap- 

24  propriate  Federal  financial  institution  agency  shall  take  into 

25  account  the  appropriateness  of  the  penalty  with  respect  to 
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1  the  size  of  financial  resources  and  good  faith  of  the  insured 

2  financial  mstitution,  the  gravity  of  the  violation,  the  history 

3  of  previous  violations,  and  such  other  matters  as  justice  may 

4  require. 

5  "(3)  The  insured  financial  institution  assessed  shall  be 

6  afforded  an  opportunity  for  agency  hearing,  upon  request 

7  made  within  ten  days  after  issuance  of  the  notice  of  assess- 

8  ment.  In  such  hearing  all  issues  shall  be  determined  on  the 

9  record  pursuant  to  section  554  of  title  5,  United  States  Code. 

10  The  agency  determination  shall  be  made  by  final  order  which 

11  may  be  reviewed  only  as  provided  in  subparagraph  {4).  If  no 

12  hearing  is  requested  aS  herein  provided,  the  assessment  shall 
IS  constitute  a  final  and  unappealable  order. 

14  "(4)  Any  insured  financial  institution  against  whom  an 

15  order  imposing  a  civil  money  penalty  has  been  entered  after 

16  agency  hearing  under  this  section  may  obtain  review  by  the 

17  United  States  court  of  appeals  for  the  circuit  in  which  the 

18  home  office  of  the  insured  bank  is  located,  or  the  United 

19  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit, 

20  by  filing  a  notice  of  appeal  in  such  court  within  ten  days  from 

21  the  date  of  such  order,  and  simultaneously  sending  a  copy  of 

22  such  notice  by  registered  or  certified  mail  to  the  appropriate 

23  Federal    financial    uistatution    agency.    The    agency    shall 

24  promptly  certify  and  file  m  such  Court  the  record  upon  which 

25  the  penalty  was  imposed,  as  provided  in  section  ^112  of  title 


dbyGoOt^Ic 


270 

61 

1  28,  United  States  Code.  The  findings  of  the  agency  shaU  be 

2  set  aside  if  found  to  be  unsupported  by  substantial  evidence 

3  as  provided  by  section  706(2)(E)  of  title  5,  Uniled  States 

4  Code. 

5  "(5)  If  any  insured  financial  institution  &uls  to  pay  an 

6  assessment  after  it  has  become  a  final  and  unappealable 

7  order,  or  after  the  court  ci  appeals  has  entered  final  judgment 

8  in  twor  of  the  agency,  the  agency  shall  refer  the  matter  to 

9  the  Attorney  General,  who  shall  recover  the  amount  assessed 

10  by  action  in  the  appropriate  United  States  district  court.  In 

11  such  action,  the  validity  and  appropriateness  of  the  final 

12  order  imposing  the  penalty  shall  not  be  subject  to  review. 

13  "(6)  All  penalties  collected  under  authority  of  this  sec- 

14  tion  shall  be  covered  into  the  Treasury  of  the  United  States. 

15  "(d)  Each  Federal  financial  institution  agency  shall  pro- 

16  mulgate  regulations  establishing  procedures  necessary  to  im- 

17  plement  this  section.". 

18  Sec.  133.  (a)  Section  20  of  the  Federal  Deposit  Insur- 

19  ance  Act  (12  U.S.C.  1829a)  is  amended  by  replacing  tiie 

20  words  "a  State  nonmenUwr  insured  bank"  every  place  they 

21  may  appear  with  the  words  "an  insured  financial  institution". 

22  (b)  Paragraph  (b)  of  section  20  of  the  Federal  Deposit 

23  Insurance  Act  (12  U.S.C.  1829a(b))  is  amended  to  read  as 

24  follows: 
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1  (b)  An  insured  financial  institution  may  not  permit — (1) 

2  the  use  of  any  part  of  its  own  oHiceB  by  any  person  for  any 

3  purpose  forbidden  to  the  institution  under  subsection  (a),  or 

4  (2)  direct  access  by  the  public  from  any  of  its  own  offices  to 

5  any  premises  used  by  ajiy  person  for  any  purpose  forbidden  to 

6  the  institution  under  subsection  (a)." 

7  (c)  Paragraph  (d)  of  section  20  of  the  Federal  Deposit 

8  Insurance  Act  (12  U.S.C.  1829a(d))  is  amended  by  removing 

9  the  word  "banking"  after  the  word  "lawful". 

10  (d)  Paragraph  (e)  of  section  20  of  the  Federal  Deposit 

11  Insurance  Act  (12  U.S.C.  1829a(e))  is  amended  by  removing 

12  the  words  "Board  of  Directors"  and  replacing  them  with  the 

13  words  "appropriate  Federal  Bnancial  institution  agencies". 

14  Sec.  134.  Section  21  of  the  Federal  Deposit  Insurance 

15  Act  (12  U.8.C.  1829b)  is  amended  by  replacing  the  word 

16  "bank"  wherever  it  may  appear  with  the  word  "financial  in- 

17  stitutions". 

18  Sec.  135.  Section  22  of  the  Feder^  Deposit  Insurance 

19  Act  is  amended — 

20  (1)   by    inserting    "or   association"    after    "non- 
21  member  banks";  and 

22  (2)  by  striking  out  "banks"  and  "bank"  when 

23  they  appear  and  inserting  "financial  institutions"  and 

24  "financial  institution",  respectively,  in  lieu  thereof. 
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1  Sec.  136.  Section  25  of  the  FedersJ  Deposit  Insurance 

2  Act  (12  U.S.G.  1831b)  is  amended  b;  replacing  the  words 

3  "insured  banks"  wherever  they  appear  with  the  words  "in- 

4  sured   fiiumcia]    institutions"    and   by   replacing   the   word 

5  "bank"  at  the  end  of  the  first  sentence  of  para^aph  (a)  and 

6  in  the  second  sentence  in  paragraph  (a)  with  the  word  "instj- 

7  tution". 

8  Sec.  137.  Section  26  of  the  Federal  Deposit  Insurance 

9  Act  (12  U.S.C.  1831c)  is  hereby  repealed. 

10  Sec.  138.  (a)  Section  27(a)  of  the  Federal  Deposit  In- 

11  sur&nce  Act  (12  U.S.C.  1831d)  is  amended— 

12  (1)  by  striking  out  "banks,  including  insured  sav- 

13  ings  banks  and  insured  mutual  savings  banks,"  and  in- 

14  serting  "financial  institutions"  in  lieu  thereof;  and 

15  (2)  by  striking  out  "bank"  the  first,  third,  sixth, 

16  and  eighth  place  it  appears  and  inserting  "financial  in- 

17  stitution"  in  lieu  thereof. 

18  (b)  Section  27(b)  of  the  Federal  Deposit  Insurance  Act 

19  (12  U.S.C.  1831d)  is  amended  by  striking  out  "bank"  the 

20  first  imd  third  places  it  appears  and  inserting  "financial  insti- 

21  tution"  in  lieu  thereof. 

22  Sbc.    139.    The  Federal   Deposit  Insurance   Act  is 

23  amended  by  adding  a  new  section  28  which  shall  read  as 

24  follows: 
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1  "Sec.  28.  (a)  The  time  and  savings  deposits  held  by 

2  inaured  finajicial  institutions,  to  the  extent  they  are  insured 

3  by  the  Corporation,  shall  be  lawful  investmeDts  aod  may  be 

4  accepted  as  securities  for  all  public  funds  of  the  United 

5  States,  fiduciary  and  trust  funds  under  the  authority  or  con* 

6  trol  of  the  United  States  or  any  officer  or  officers  thereof,  and 

7  for  the  funds  of  all  corporations  organized  under  the  laws  of 

8  the  United  States  (subject  to  any  regulatory  authority  other- 

9  wise  applicable),  regardless  <^  any  limitation  of  law  upon  the 

10  investment  of  any  such  funds  or  upon  the  acceptance  of  secu- 

11  rity  for  ^e  investment  or  deposit  of  any  such  funds. 

12  "(b)  Any  insured  financial  institution  may  be  a  deposi- 

13  tary  of  public  money  and  may  be  employed  as  6scal  agent  of 

14  the  United  States.  The  Secretary  of  the  Treasury  is  autbor- 

15  ized  to  deposit  public  money  in  any  insured  financial  institu- 

16  tion,  and  shall  prescribe  such  regulations  as  may  be  neces> 

17  sary  to  enable  any  insured  financial  institution  to  become  de- 

18  positories  of  public  money  and  fiscal  agents  of  the  United 

19  States.  Each  insured  financial  institution  shall  perform  all 

20  reasonable  duties  as  depositories  of  public  money  and  fiscal 

21  agent  of  the  United  States  as  may  be  required  of  it  including 

22  services  in  connection  with  the  collection  of  taxes  and  other 

23  obUgations  owed  the  United  States.". 

24  Sec.  140.  This  title  shall  be  effective  on  January  1, 

25  1983. 
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1  TITLE  n— NATIONAL  HOUSING  ACT 

2  Sec.  201.  Effective  Januar}'  1,  1983,  sectiong  401 

3  through  407  and  sections  409  through  414  of  the  National 

4  Housing  Act  (12  U.S.C.   1724-1730,   1730b-1730g)  are 

5  repealed. 

6  Sec.  202.  Section  408  of  the  National  Housing  Act  (12 

7  U.S.C.  1730a)  shall  be  amended  by  replacing  the  word  "Cor- 

8  poration"  wherever  it  appears  with  the  word  "Board". 

9  Sec.  203.  Section  408(aKlKA)  of  the  National  Housing 

10  Act  (12  U.S.C.    1730a(aKl)(A))  is  amended  to  read  as 

11  follows; 

12  "(A)  'insured  institution'  shall  mean  an  'insured 

13  association'  as  defined  in  section  3  of  the  Federal  De- 

14  posit  Insurance  Act  (12  U.S.C.  1813);". 

15  Sec.  204.  Section  408(a)(1)(B)  of  the  National  Housing 

16  Act  (12  U.S.C.  1730a(aKlKB))  is  amended  to  read  as  fol- 

17  lows: 

18  "(B)  'uninsured  institution'  means  any  association, 

19  the  accounts  of  which  are  not  insured  by  the  Federal 

20  Deposit  Insurance  Corporation;". 

21  Sec.  205.  Section  408(a)(1)(C)  of  the  National  Housing 

22  Act  (12  U.S.C.  1730(a)(lKC))  is  amended  by  replacing  the 

23  words  "Federal  Savings  and  Loan"  with  the  words  "Federal 

24  Deposit". 
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1  Sec.  206.  Section  408(aKl)  of  the  National  Housing 

2  Act  (12  U.8.C.   1730a(aKl))  is  amending  by  deleting  the 

3  word  "and"  after  paragraph  (D,  replacing  the  period  at  the 

4  end  of  paragraph  (J)  with  ";  and",  and  by  adding  a  new 

5  paragTiLph  (K)  to  read  as  follows:  "(E)  'Board'  means  the 

6  Federal  Home  Loan  Bank  Board.". 

7  Seo.  207.  Section  408(bKl)  of  the  National  Housing 

8  Act  (12  U.S.G.  1730a(bMl))  is  amended  by  revising  the  6rst 

9  sentence  in  the  section  to  read  as  follows:  "Each  savings  and 

10  loan  holding  company  registered  with  the  Federal  Savings 

11  and  Loan  Insurance  Corporation  on  December  31,   1982, 

12  shall  he  registered  with  the  Board  without  application;  any 

13  other  company,  within  ninety  days  after  becoming  a  savings 

14  and  loan  holding  company,  shall  register  with  the  Board  on 

15  forms  prescribed  by  the  Board,  which  shall  include  informa- 

16  tion,  under  oath  or  otherwise,  with  respect  to  the  financial 

17  condition,  ownership,  operations,  management,  and  intercom- 

18  pany  relationships  of  such  holding  company  and  its  subsidiu*- 

19  ies,  and  related  matters,  as  the  Board  may  deem  necessary  or 

20  i4>propriatetocarry  out  the  purposes  of  this  section.". 

21  Sbc.  208.  This  title  takes  effect  on  jBJiuai7  1,  1983. 

22  TITLE  m— FEDERAL  CREDIT  UNION  ACT 

23  Sbc.  301.  Effective  January  1,  1985,  title  n  of  Uie 

24  Federal  Credit  Union  Act  (12  U.S.C.  1781-1790)  is  re- 

25  pealed. 
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1  TITLE  IV— USCELLANEOnS  AMENDMENTS 

2  Sbc.  401.  W  SnbMctini  (^1)  of  secboD  5  of  Pobfie 

3  Uw  93-100  <12  D.S.C.  1470)  is  uDeoded  by  strikir^  out 

4  'Tedenl  Ssvingt  and  Loan  Insaraoee  CtRpwstioo"  mud  in- 

5  aerting  "Federal  Home  Loao  Bank  Board",  by  striking  out 

6  "insured  institutions"  and  inserting  "Federal  savings  and 

7  loan  associations",  and  by  striking  out  "ooomeodter  insured 
6  banks"  mwi  inserting  "insured  Gnancial  institutions". 

9  (b)  Subsection  <eMl)  f^  such  section  is  repealed. 

10  (c)  Subsection  (cM^)  of  such  section  is  amended  by  strik- 

11  ing  out  "State  nonmember  insured  banks"  and  inserting 

12  "State  insured  nonmember  financial  institutions". 

13  Sec.  402.  (a)  Subsection  <3)  of  section  2  (rf  the  Bank 

14  Protection  Act  of  1968  (12  U.S.C.  1881)  is  amended  by 

15  striking  out  "banks"  and  inserting  "financial  institutions". 

16  (b)  Subsection  (4)  of  such  section  is  amended  by  striking 

17  out  ",  and  institutions  the  accounts  of  which  are  insured  by 

18  the  Federal  Savings  and  Loan  Insurance  Corporation". 

19  Sbc.  403.  (a)  Subsection  (bKlKC)  of  section  305  of  the 

20  Home  Mortgage  Disclosure  Act  of  1975  (12  U.S.C.  2804)  is 

21  amended  by  striking  out  "banks"  the  first  time  it  ^ipears  and 

22  inserting     "financial     institutions",     and     inserting     after 

23  "System"  in  the  parenthesis  "Federal  credit  unions  and 

24  financial  institutions  referred  to  in  paragraph  (2)  of  this  sub- 

25  section". 
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1  (b)  Fara^ph  (2)  of  aubaection  (b)  is  Eunended  by  strik- 

2  mg  out  "section  1730  of  this  title,"  and  "(acting  directly  or 

3  through  the  Federal  Savings  and  Loan  Insurance  Corpora- 

4  tion)". 

5  (o)  Faragrapb  (3)  of  subsection  (b)  is  amended  by  insert- 

6  ing  "Federal"  immediately  after  "any". 

7  Sec.  404.  (a)  Subsection  (IHC)  of  section  803  of  the 

8  Community  Reinvestment  Act  of  1977  (12  U.S.C.  2902)  is 

9  amended  by  striking  out  "banks  and  savings  banks"  and  in- 

10  serting  "financial  institutions". 

11  (b)  Subsection  (IXD)  of  such  section  is  amended  by 

12  sbiking  out  "institutions  the  deposits  of  which  are  insured  by 

13  the  Federal  Savings  and  Loan  Lisurance  Corporation"  and 

14  inserting   "Federal   savings   and   loan   association,   Federal 

15  mutual  savings  banks". 

16  (c)  Subsection  (2)  of  such  section  is  amended  to  read: 

17  "the  term  'regulated  finuicial  institution'  means  an  insured 

18  financial  institution  as  defined  in  section  3  of  the  Federal 

19  Deposit  Lisurance  Act  (12  U.S.C.  1813)  other  than  a  credit 

20  union  as  defined  in  section  3  of  the  Federal  Deposit  Lisur- 

21  ance  Act  (12  U.S.C.  1813).". 

22  (d)  Subsection  (5)  of  such  section  is  amended  by  insert- 

23  ing  "Federal"  after  "to"  and  striking  out  "the  accounts  of 

24  which  are  insured  by  the  National  Credit  Union  Admin- 

25  istration". 
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1  Hk/;.  40&.  iMi  iMmtitioa  m  vt  Mctni  207  of  dv  Dp- 

2  pfmUfry  loftitvUoa  MaiMgemeot  Interiocb  Act  (13  U^.C. 
9  HiffJ)  n  amended  by  ftriktof  oat  "banks"  and  msertii^  "fi- 
4  DMKuU  tiuHitiilioni." 

A  (b)  KubMCtion  (4)  of  mch  sectioii  is  amended  by  strikm; 

6  (Mit  "inititutioiM  the  account*  of  which  are  insured  hy  the 

7  PedDral  Havin^^  and  Loan  Insurance  Corporation",  and  in- 
A  MfrUns  "Federal  savings  and  loan  associations.  Federal 
0  mutual  saving*  bank". 

10  (c)  Nubsection  (6)  of  such  section  is  amended  by  insert- 

11  ing  "Federal"  after  "to"  and  striking  out  "the  accounts  of 
I'i  which  are  insured  by  the  National  Credit  Union  Administra- 
18  tion". 

14  Hho.  40ft.  (a)  Subsection  (a)(1)(c)  of  section  208  of  the 

in  DnpoRititry  Institutions  Deregulation  Act  of  1980  (12  U.S.C. 

M)  UMl)  is  amended  by  striking  out  "banks"  and  inserting  "fi- 

17  natu'ini  Institutions",  and  inserting  after  "System"  in  the 

IH  |mroiUh(<itiH  ",   Federal  savings  and 'loan  associations  and 

ID  Fi^ilcral  mutual  savings  banks". 

iK)  (b)  Subsertion  (a)(2)  of  such  section  is  amended  by  in- 

Ul  n*rtinjt  "and"  bet«-e«n  "1437"  and  "1464(d)",  and  striking 

39  tnit  ",  Mtd  17.10"  and  "(acting  directly  or  through  the  Feder- 

9ii  al  S«vii)g«  and  txHui  Insnrance  CorporalioR)". 
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1  Sec.  407.  (a)  Subsection  (aXlKC)  of  section  108  of  the 

2  Truth  in  Lending  Act  <15  U.S.C.  1607)  is  amended  by  strik- 

3  ing  out  "baoks"  tmd  inserting  "State  financial  institutionB". 

4  (bMl)  Subsection  (aMS)  of  such  section  is  amended  by 

5  striking  out  "section  5(d)  of  the  Home  Owners'  Loan  Act  of 

6  1933",  ",  and  sections  (6)0)  mi  17  of  the  Federal  Home 

7  Loan  Bank  Act,"  and  "(acting  directly  or  through  the  Feder- 

8  al  Savings  and  Loan  Insurance  Corporation),". 

9  (2)  Subsection  {bK2)  of  such  section  is  amended  by  strik- 

10  ing  out  "any  of  those"  and  inserting  "its". 

11  Sec.  408.  (a)  Subsection  (bKlHC)  of  section  621  of  the 

12  Fair  Credit  Reporting  Act  (15  U.S.C.  16818)  is  amended  by 

13  striking  out  "banks"  and  inserting  "State  financial  mstitu- 

14  tions". 

15  (bXl)  Subsection  (b)(2)  of  such  section  is  amended  by 

16  striking  out  "section  5(d)  of  the  Home  Owners'  Loan  Act  of 

17  19S3",  ",  and  section  6<i)  and  17  of  the  Federal  Home  Loan 

18  Bank  Act,"  and  "(acting  directly  or  through  the  Federal 

19  Savings  and  Loan  Insurance  Corporation),". 

20  (2)  Subsection  (b)(2)  of  such  section  is  amended  by  strik- 

21  mg  out  "any  of  those"  and  inserting  "its". 

22  Sec.  409.  (a)  Subsection  (aKl)(C)  of  section  704  of  the 

23  Equal  Credit  Opportunity  Act  (15  U.S.C.  1691c)  is  amended 

24  by  striking  out  "banks"  and  inserting  "State  financial  institu- 

25  tions". 
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1  (bXD  Subsection  (aK2)  of  such  section  is  amended  by 

2  striking  out  "Section  5(d)  (rf  the  Home  Owners'  Loan  Act  o( 

3  1933",  ",  and  secUons  6(i)  and  17  of  the  Federal  Home  Lotui 

4  Bank  Act",  and  "(acting  directly  or  through  the  Federal 

5  Savings  and  Loan  Insurance  Corporation)". 

6  (2)  Subsection  (b)(2)  of  such  section  is  amended  by  strik- 

7  ing  out  "any  of  those"  and  inserting  "its". 

8  Sec.  410.  (a)  Subsection  (bKlHC)  section  814  of  the 

9  Fair  Debt  CollecUon  Practices  Act  (15  U.S.C.  16921)  is 

10  amended  by  striking  out  "banks"  and  inserting  "State  finan- 

11  cial  institutions". 

12  (bKD  Subsection  (bK2)  of  such  section  is  amended  by 

13  striking  out  "section  5(d)  of  the  Home  Owners'  Loan  Act  of 

14  1933",  ",  and  sections  6(i)  and  17  of  the  Federal  Home  Loan 

15  Bank  Act",  and  "(acting  directly  or  through  the  Federal 

16  Savings  and  Loan  Insurance  Corporation),". 

17  (bK2)  Subsection  (b)(2)  of  such  section  is  amended  by 

18  striking  out  "any  of  those"  and  inserting  "its". 

19  Sec.  411.  (a)  Subsection  (a)(1)(C)  of  section  917  of  the 

20  Electronic  Fund  Transfer  Act  (15  U.S.C.  1693o)  is  amended 

21  by   striking  out   "banks"    and   inserting   "State   Hnancial 

22  institutions". 

23  (bKD  Subsection  (aK2)  of  such  section  is  amended  by 

24  strikuig  out  "section  5(d)  of  the  Home  Owners'  Loan  Act  of 

25  1933",  ",  and  sections  6(i)  and  17  of  the  Federal  Home  Loan 
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1  Bank  Act",  and  "(acting  directly  or  through  the  Federal 

2  Savings  and  Loan  Insurance  Corporation),". 

3  (b)(2)  Subsection  (a)(2)  of  such  section  is  amended  by 

4  striking  out  "any  of  those"  and  inserting  "its". 

5  Sbc.  412.  Section  212  of  title  18,  United  States  Code, 

6  amended  by  striking  out  "bank"  and  inserting  "Hnancial  in- 

7  stitution". 

8  Sec.  413.  Section  213  of  title  18,  United  States  Code, 

9  ia  amended  by  striking  out  "banks"  the  second  time  it  ap- 

10  pears  and  inserting  "flnancial  institutions". 

11  Sec.  414.  Section  215  of  title  18,  United  States  Code, 

12  is  amended  by  striking  out  "bank"  the  first  time  it  appears 

13  and  inserting  "fmancial  institution". 

14  Sec.  415.  Section  709  of  title  18,  United  States  Code, 

15  is  amended  by  striking  out  the  third  paragraph. 

16  Sec.  416.  (a)  The  first  paragraph  of  title  18,  United 

17  States  Code,  section  1005  is  amended  by  striking  out  "bank" 

18  the  fourth  and  fifth  times  it  appears  and  inserting  "financial 

19  institution"  and  by  striking  out  "banks"  and  inserting  "finan- 

20  cial  institutions". 

21  (b)  The  third  paragraph  of  such  section  is  amended  by 

22  striking  out  "bank"  each  time  it  appears  and  inserting  "fi- 

23  nancial  institution". 

24  Sec.  417.  (a)  Subsection  (g)  title  18,  United  States 

25  Code,  section  21 13  is  amended  by  striking  out  "Federal"  and 
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1  "and  any  'insured  institution'"  and  all  that  follows,  and  in- 

2  serting  "the  deposits  of  which  are  insured  by  the  Federal 

3  Deposit  Insurance  Corporation.". 

i  (b)  Subsection  (b)  of  such  section  is  amended  by  striking 

5  out  "Administration  of  the  National  Credit  Union  Adminis- 

6  tration"     and     inserting     "Federal     Deposit     Insurance 

7  Corporation", 

8  Sec.  418.  Section  3(a)(5)  of  the  Flood  Disaster  Protec- 

9  tion  Act  of  1973  (42  U.S.C.  4003)  is  amended  by  deleting 
10   "the  Federal  Savings  and  Loan  Insurance  Corporation". 

O 
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FINANCIAL  INSTITUTIONS  RESTRUCTURING 
AND  SERVICES  ACT  OF  1981 


TUESDAY,  OCTOBER  20,  1981 

U.S.  Senate, 
Committee  on  Banking,  Housing  and  Urban  Affairs, 

Washington,  D.C. 

The  committee  met  at  9:30  a.m.,  in  room  4302  of  the  Dirksen 
S^iate  Office  Building,  Senator  Jake  Garn  (chairman  of  the  commit- 
tee) presiding. 

Present:  Senators  Gam,  Chafee,  Schmitt,  Proxmire,  and  Dixon. 

The  Chairman.  The  committee  will  come  to  order. 

Today  we  start  the  second  day  of  hearings  on  S.  1720  and  other 
bills  incorporated  in  the  legislation  introduced  a  couple  of  weeks 
ago. 

We  are  happy  to  have  before  us  Llewellyn  Jenkins,  president, 
American  Bankers  Association,  and  Robert  L.  McCormick,  first 
vice  president.  Independent  Bankers  Association  of  America. 

Mr.  Jenkins,  would  you  like  to  begin. 

STATEMENT  OF  LLEWELLYN  JENKINS,  PRESIDENT,  AMERICAN 
BANKERS  ASSOCIATION,  ACCOMPANIED  BY  LEE  GUNDERSON, 
IMMEDIATE  PAST  PRESIDENT,  AMERICAN  BANKERS  ASSOCI- 
ATION, CURRENT  CHAIRMAN,  ABA  COUNCIL 

Mr.  Jenkins.  I  am  Llewellyn  Jenkins,  president  of  the  American 
Bankers  Association  and  vice  chairman  of  the  board  of  the  Manu- 
facturers Hanover  Trust  Co.  of  New  York  City. 

I  am  accompanied  by  Mr.  Lee  Gunderson,  on  my  right,  immedi- 
ate past  president  of  the  ABA  and  now  chairman  of  the  ABA 
Council  and  president  of  the  Bank  of  Osceola,  Wis. 

Thank  you  for  placing  my  full  statement  in  the  record.  In  my 
brief  OTsd  presentation,  I  will  confine  myself  primarily  to  comments 
on  title  I,  parts  A  and  B.  These  portions  of  the  bill,  in  effect,  would 
authorize  thrift  institutions  to  operate  as  if  they  were  banks. 

We  commend  the  chairman  for  attempting  to  resolve  a  number 
of  seemingly  unrelated  issues  that  in  most  instances  clearly  do 
point  in  the  same  direction — the  opportunity  for  depository  institu- 
tions to  compete  more  effectively  in  the  new  competitive  environ- 
ment of  the  financial  services  industry. 

Prior  to  addressing  the  issues  involved,  it  is  important  to  men- 
tion the  overriding  issue  which  if  left  unresolved  will  frustrate  any 
attempts  to  address  the  items  raised  in  the  legislation. 

The  eiforts  this  committee  has  put  forward  in  securing  recent 
bucket  reductions  is  well  known  and  commendable.  Progress  has 
been  made.  The  current  signals  from  the  Congress  are,  however, 
quite  discouraging. 
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Further  reduction  in  spending  are  essential.  It  is  also  vital  that 
the  Congress  live  up  to  its  commitments  made  in  the  budget  resolu- 
tion  adopted  in  July. 

To  combat  the  ever-widening  budget  deficit,  our  Nation  can 
either  print  more  money,  tax  its  citizens  and  businesses  ever  more, 
or  reduce  the  rate  of  spending.  The  latter  answer  is  the  only  one 
that  cem  ever  lead  to  long-term  economic  stabili^  and  growth. 

We  urge  the  chairman  and  the  members  of  the  committee  not  to 
waiver  in  the  determination  to  win  this  specific  battle  on  inflation. 
All  other  issues  pale  in  significance,  and  essentially  are  tied  to  this 
fundamental  issue. 

Further  reduction  in  spending  are  essential.  It  is  also  vital  that 
the  Congress  live  up  to  its  commitments  made  in  the  budget  resolu- 
tion adopted  in  July. 

To  combat  the  every-widening  budget  deficit,  our  Nation  can 
either  print  more  money,  tax  its  citizens  and  businesses  ever  more, 
or  reduce  the  rate  of  spending.  The  latter  answer  is  tJie  only  one 
that  can  ever  lead  to  long-term  economic  stability  and  growth. 

We  urge  the  Chairmem  and  the  members  of  the  committee  not  to 
waiver  in  the  determination  to  win  this  specific  battle  on  inflation. 
All  other  issues  pale  in  s^iiicance,  and  essentially  are  tied  to  this 
fundamental  issue. 

Our  association  testified  eeu'lier  this  year  on  the  need  for  t^isla- 
tion  to  address  many  of  the  items  in  o.  1720.  We  are  pleased  that 
much  of  what  was  identified  in  the  prior  hearings  as  necessary  for 
banks  to  maintain  competitive  viability  and  get  costly  and  unneces- 
sary Government  inteiference  out  of  the  middle  of  every  banking 
transaction  is  in  S.  1720. 

The  new  issues  in  S.  1720  relate  to  the  matter  of  dealing  with 
current  and  perceived  future  earnings  and  competitive  problems  of 
the  specialized  thrift  institutions.  It  is  our  conviction  that  unless 
banking  gains  competitive  equity  with  the  near  banks  of  the  securi- 
ties industi^,  attains  broader  lending  and  investment  powers,  and 
gets  feed  of  state-imposed  usury  ceilings  and  due-on-sale  prohibi- 
tions, it  is  of  marginfil  value  to  give  the  specialized  tiirifte  more 
bank-like  powers. 

Many  of  these  issues  have  been  patiently  awaiting  resolution  for 
many  years.  Changing  the  powers-  of  the  specialized  thriils  as 
proposed  in  S.  1720  is  a  relatively  new  matter. 

NEW  AND  CONTROVESaiAL  MATTER 

Another  new  and  controversial  matter,  Mr.  Chairman,  is  con- 
tained in  S.  1721,  the  bill  proposing  consolidation  of  the  Federal 
Deposit  InsurEince  Corporation,  the  Federtil  Savings  and  LoEin  In- 
surance Corporation,  and  the  National  Credit  Union  Administra- 
tion's Share  Insurance  Fund. 

The  American  Bankers  Association  cannot  supjxjrt  S.  1721  at 
this  time.  Similar  proposals  were  made  in  1963  and  in  1972,  and  on 
both  occasions  the  ABA  did  not  agree  that  consolidation  was 
needed  or  would  be  good  public  policy. 

We  realize  that  conditions  have  changed  since  1972,  and  further 
chfmges  in  the  financial  environment  are  occurring  daih'-  We  re- 
spectfully request,  however,  that  committee  action  on  S.  1721  be 
deferred  tmtil  there  has  been  additional  opportunity  to  thoroughly 
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consider  the  need  for  and  ramifications  of  this  proposed  consolida- 
tion. Bankers  are  concerned  about  the  impact  that  the  consolida- 
tion might  have  on  the  current  FDIC  fund  created  by  assessments 
on  banks.  More  data  are  needed  and  justification  must  be  estab- 
lished before  this  proposal  is  acted  upon. 

Title  I  of  S.  1720  would  expand  substantially  the  authority  of 
specialized  thrift  institutions  on  both  the  asset  and  liability  sides  of 
the  balance  sheet.  In  addition,  S.  1720  would  facilitate  conversion 
of  specialized  thrift  institutions  from  State  to  Federal  charter  and 
from  mutual  to  stock  form  of  organization. 

It  is  important  to  recognize  that  this  proposed  expansion  of  thrift 
powers  will  do  nothing  in  the  near  term  to  offset  earnings  prob- 
lems. It  does  nothing  about  the  low-yielding  mortgages  currently 
held  in  thrift  portfolios. 

lb  utilize  many  of  the  additiontil  powers  granted  in  S.  1720, 
specialized  thrifts  would  have  to  enter  entirely  new  markets  in 
which  they  currently  have  no  experience.  This  would  require  sub- 
stantial investments  in  personnel  and  customer  relationships 
which  will  not  begin  generating  profits  for  some  time. 

The  competitive  nature  of  the  markets  which  specialized  thrifts 
would  be  allowed  to  enter,  and  their  lack  of  expertise  in  these 
markets  makes  it  likely  that  at  least  some  specialized  thrifts  will 
initially  incur  substantial  losses. 

Thus,  expansion  of  specialized,  thrift  institution  powers  will  in- 
volve a  period  of  negative  cashflow  for  the  expanding  institutions, 
further  exacerbating  their  immediate  earnings  problems.  Even  if  it 
were  concluded  that  expansion  of  specialized  thrift  institution 
powers  might  reduce  the  likelihood  of  a  future  recurrence  of  eam- 
mgs  problems,  it  would  be  important  to  postpone  expansion  of  such 
powers  until  specieilized  thrifte  are  better  able  to  handle  the  tempo- 
rary negative  cashflow  that  is  likely  to  result. 

Nevertheless,  we  believe  controlled  expansion  of  specialized 
thrift  institution  powers  could  help  solve  their  prdt>Iems  and  de- 
serves further  study. 

However,  because  expansion  of  specialized  thrift  institution 
powers  as  proposed  in  S.  1720  will  not  help  and,  in  fact,  may 
aggravate  their  current  earnings  problems,  there  is  no  need  to  act 
on  this  legislation  in  a  crisis  atmosphere. 

The  broadened  authority  to  offer  variable  rate  mortgages  will 
allow  specialized  thrift  institutions  to  share  interest  rate  risks  with 
borrowers.  Ability  to  trade  financial  futures  provides  the  potential 
for  them  to  reduce  their  interest  rate  risk.  Thus,  legislative  action 
should  await  study  of  several  serious  issues  relating  to  the  longrun 
effect  of  such  an  expansion  of  their  powers.  These  include  competi- 
tive equity  among  depository  institutions,  the  safety  and  soundness 
of  the  financial  system,  and  the  structure  of  regulatory  agencies. 

It  should  also  be  recognized  that  an  important  part  of  the  so- 
called  thrift  problem  has  nothing  to  do  with  their  competitive 
position  vis-a-vis  banks  and,  hence,  will  not  be  changed  by  altering  ,^ 
the  laws  and  regulations  that  govern  that  position.  I  am  referring 
to  the  competitive  problem  that  all  depository  institutions  have  vis- 
a-vis nondepositorv  institutions. 

Other  parts  of  S.  1720  address  some  of  the  restrictions  that  have 
created  this  problem.  However,  another  important  aspect  of  this 
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problem,  a  faster  and  more  equitable  liberalization  of  regulation  Q 
ceilings,  can  only  be  resolved  by  the  Depository  Institutions  Dereg- 
ulation Committee.  A  faster  elimination  of  longer  term  ceilings 
affecting  consumer  certificates  of  deposit  and  a  short-term  deposit 
instrument  competitive  with  money  market  funds  are  what  is 
needed  most. 

Any  support  the  Congress  could  give  depository  institutions  on 
these  issues  would  be  welcome. 

An  important  goal  of  recent  flnancieil  institution  legislation  is 
competitive  equity  among  financial  institutions.  It  has  been  recog- 
nized that  such  competitive  equity  is  a  prerequisite  for  the  efficient 
operation  of  financial  markets. 

EXAMPLE  OP  INEqUITY 

The  expansion  of  specialized  thrift  institution  powers  proposed  in 
S.  1720  is  a  step  away  from  competitive  equity.  It  would  provide 
specialized  thrift  institutions  with  some  authority,  such  as  the 
ability  to  invest  in  corporate  debt  securities,  not  available  to  com* 
mercial  banks.  More  importantly,  it  would  provide  specialized 
thrift  institutions  with  all  the  powers  of  a  commercial  bank  with- 
out subjecting  them  to  equivalent  restrictions.  For  instance,  spe- 
cialized thrifts  would  enjoy  more  liberal  branching  privileges  in 
many  States  than  commercial  banks  offering  the  same  financial 
services. 

A  flagrant  example  of  the  inequity  which  would  result  by  enact- 
ment of  the  proposals  of  Chairman  Pratt  and  the  administration  is 
the  fact  that  specialized  thrifts  would  continue  to  be  able  to  exploit 
an  interest-rate  differential  on  certain  types  of  deposits  during  the 
phaseout  of  interest  rate  ceilings. 

The  chairman  of  the  Federal  Home  Loan  Bank  Board  and  the 
leadership  of  the  thrift  industry  have  done  everything  in  their 
power  to  frustrate  the  scheduled  phase  out  of  regulation  ^  as 
agreed  to  in  last  year's  legislation.  If  interest  rate  ceiling  discrimi- 
nation ever  had  a  justification,  it  was  based  on  the  theory  of 
specialized  financial  services  pitted  Eigaist  full  financial  services. 

In  addition  to  the  issue  of  competitive  equality,  the  expansion  of 
specialized  thrift  institution  powers  propped  in  S.  1720  rsiises  a 
serious  issue  of  the  safety  imd  soundness  of  our  financial  system. 
An  important  tool  for  insuring  the  safety  and  soundness  of  our 
financial  system  is  the  capital  requirements  imposed  on  depository 
institutions. 

Banks  have  higher  ratios  of  capital  to  assets  than  specialized 
thrift  institutions  of  similar  size.  The  level  of  capital  needed  to 
insure  the  safety  and  soundness  of  financial  institutions  is  current- 
ly the  subject  of  considerable  debate.  However,  if  considerations  of 
safety  and  soundness  require  commercial  banks  to  meet  certain 
capital  adequacy  standaras,  then  other  institutions  offering  the 
same  services  should  be  required  to  meet  the  same  standeu'ds. 

Moreover,  the  mutual  form  of  orgfuiization  used  by  most  special- 
ized thrift  institutions  eliminates  protections  offered  by  the  stock 
form  of  organization  used  by  commercial  bfuiks.  Bank  regulatory 
agencies  frequently  require  commerical  banks  to  raise  additioDEil 
equity  to  bolster  the  safety  and  soimdness  of  the  institutions  and 
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support  asset  growth.  This  regulatory  tool  is  not  available  to  regu- 
lators of  mutual  institutions. 

It  should  also  be  recognized  that  the  mutual  form  of  organization 
in  certain  instances  offers  definite  competitive  advantages.  Mutual 
organizations  do  not  have  to  face  the  discipline  of  raising  external 
equity  capital  and  do  not  have  to  pay  the  dividends  need  to  do  so. 
They  either  pay  regulated  rates  to  their  depositors  or  rates  deter- 
mined in  competitive  markets  that  also  discipline  stockholder's 
institutions. 

The  balance  of  their  earnings  are  retained  to  supfwrt  the  growth 
of  the  institutions  or  the  income  of  their  managers.  They  are 
subject  to  none  of  the  disclosure  requirements  and  marketing  re- 
quirements needed  to  attract  external  equity  capital.  These  re- 
quirements are  important  disciplines  to  managerial  performance. 

We  believe  the  Congress  should  proceed  cautiously  before  creat- 
ing a  system  of  institutions  with  full  bank  powers  without  bank 
responsibilities. 

EVALUATING  BENEFITS  OF  EXPANSION 

In  evaluating  the  long-term  costs  and  benefits  of  the  expansion  of 
specialized  thrift  institution  powers,  an  alternative  to  the  approach 
taken  in  S.  1720  should  be  considered — namely,  allowing  conver- 
sion to  a  commercial  bank  charter.  Our  association  cannot  fully 
commit  to  support  this  option  at  this  time.  However,  it  is  an  option 
that  would  Eillow  for  a  fair  and  rational  liberalization  of  the  powers 
restrictions  that  govern  thrift  institutions.  We  are  currently  in- 
volved in  a  careful  exploration  of  this  option  will  all  our  policy- 
making bodies.  While  this  option  could  create  other  problems  that 
need  Etdditional  study,  it  would  insure  competitive  equity  among 
institutions  offering  the  same  services  and  would  prevent  the  pro- 
liferation of  bank  regulatory  agencies. 

Some  proponents  of  the  expansion  of  thrift  institution  powers 
brush  aside  considerations  of  competitive  equity,  the  safety  and 
soundness  of  the  financial  system  and  the  structure  of  r^ulatory 
agencies  to  argue  that  this  legislation  should  be  enacted  merely 
because  it  will  increase  earnings  of  these  institutions  in  the  future. 
Some  proponents  have  even  argued  that  this  legislation  is  needed 
to  deal  with  their  immediate  earnings  problem. 

For  reasons  described  above,  immediate  expansion  of  specialized 
thrift  institution  powers  could  lead  to  any  significant  improvement 
in  earnings.  Moreover,  several  important  steps  have  already  been 
taken  to  deal  with  the  long  run  problem. 

Thus,  expansion  of  specialized  thrift  institution  powers,  such  as 
included  in  S.,  1720,  should  not  be  considered  in  a  crisis  atmos- 
phere. Legislative  action  on  this  portion  of  S.  1720  should  be  post- 
poned pending  further  analysis  of  the  issues  raised  above — particu- 
larly consideration  of  the  option  to  qualify  for  and  convert  to  a 
national  bank  charter. 

In  summary,  title  1,  parts  A  and  B,  of  S.  1720,  Mr.  Chairman,  are 
very  controversial — so  controversial  that,  if  unchanged,  they  may 
arouse  opposition  from  homebuilders,  realtors,  and  large  segmente 
of  the  banking  community.  It  would  be  most  unfortunate  if  these 
controversial  proposals  were  to  result  in  defeat  or  delay  of  the 
entire  bill. 
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Most  of  the  other  provisions  of  S.  1720  propose  l^islation  which 
is  needed  in  the  public  interest  and  which  should  be  enacted  as 
soon  as  possible.  I  have  particularly  in  mind  the  following  issues: 

One,  emergency  powers  contained  in  title  1,  parts  D  and  E,  and 
in  Section  501; 

Two,  underwriting  revenue  bonds  contained  in  section  301,  as 
well  as  in  S.  1427; 

Three,  mutual  fund  authority  contained  in  section  301,  as  well  as 
in  S.  1427; 

Four,  usury  provisions  contained  in  title  IV,  as  well  as  in  S.  1406; 

Five,  due-on-Sale  provisions  contained  in  title  I,  part  C; 

Six  FIRA  Amendments  contained  in  sections  221-232;  and 

Seven,  other  provisions  endorsed  in  my  more  complete  state- 
ment—please refer  to  the  attached  summary  of  our  positions  on 
provisions  in  S.  1720. 

We  would  be  very  disappointed,  Mr.  Chairman,  if  these  issue  and 
the  other  bills  you  have  sponsored  were  held  hostages  to  parts  A 
and  B  of  title  I  because  a  consensus  of  affected  groups  cannot  be 
achieved  in  the  short  run. 

We  will  work  with  the  committee  and  other  groups  to  develop 
such  a  consensus  regarding  the  future  of  thrift  institutions.  But  i£ 
this  consensus  does  not  develop  quickly,  we  urge  the  committee  to 
act  favorably  on  the  issued  identified  above. 

Thank  you,  Mr.  Chairman.  And  in  response  to  you  earlier  re- 
quest for  commments  on  S.  1686.  We  submit  that  with  our  pre- 
pared statement. 

[Complete  presentation  of  the  American  Bankers  Association  fol- 
lows:] 
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OF 

LLEWELLYN  JENKINS 

on  behalf  of 

THE  fiMERlCM   BANKERS  ASSOCIATICW 

Hr.  Cbaiiman,  and  neobers  of  the  Conntttee,  I  aai  Llewellyn  Jenkins, 
President  of  the  Anerlcan  Bankers  Association  (ABA)  and  vice  chairman  of  the 
Board  of  Manufacturers  Kanover  Trust  Company  of  ^f«w  York  City.  I  am 
acoQii(>anled  by  Lee  E.  Gunderson,  Inwedlate  past  President  of  the  ABA  and  now 
chairman  of  the  MA  Council,  and  President  of  the  Bank  of  Osceola, 
Wisconsin. 

Our  Association's  meirfcershifi  Includes  over  90  perc«it  of  the  more  thwi 
14,500  full  service  banks  in  the  United  States.  While  our  mentsers  range  in 
size  from  the  very  smallest  to  the  very  largest  banks,  approxiraateJy  90 
percent  of  them  have  assets  of  less  than  SlOO  million, 

Mr.  Chairman.  S.  172f)  is  a  very  challenging  bill.  It  offers  the 
Congress  and  all  mergers  of  the  financial  oonminlty  an  opportunity  and  an 
obligation  to  find  legislative  solutions  to  problems  posed  by  the  new 
realities  of  the  marketplace  for  financial  services.  This  is  my  first 
appearance  in  a  Congressional  hearing  In  my  capacity  as  President  of  the 
ABA,  but  I  assure  you  that  I  speak  for  a  consensus  of  ABA  bankers  -  both 
large  and  snyill.  My  stewardship  is  being  tested  sooner  than  I  had  expected. 

Mr,  Chairman,  there  has  been  very  little  time  since  the  Introduction  of 
S,  1720  to  analyze  atd  study  the  specific  text  of  the  bill.  Most  of  the 
[Ujor  public  policy  Issues  addressed  by  the  bill,  however,  are  not  new  to 
this  Comilttee  or  to  the  ABA.  Consequently,  my  staterarait  today  will  try  to 
identify  these  major  policy  Issues,  express  the  position  and  reconnendations 
of  the  ABA  with  respect  to  these  Issues,  and  suggest  related  Issues  tdiich 
are  not  addressed  in  S.  1720, 

Before  conmenting  on  S.  1720,  Mr.  Chairman,  I  call  to  the  attention  of 
the  Committee  the  testimony  given  by  Lee  Gunderson  on  May  6,  1981  (printed 
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b/  this  Comlttee  In  recent  weeks) ,  trtlich  testimony  covers  many  of  the 
issues  addressed  in  S.  1720.  Also,  Mr.  Oialinnan,  the  ABA  is  now  at  work 
preparing  a  detailed  critique  and  coimentary  on  the  specific  provisions  of 
S.  1720,  and  I  request  pemisslon  to  sutaiit  a  supplementary  statetient  for 
inclusion  in  the  Record  prior  to  the  closing  of  these  hearings. 

With  respect  to  S.  1721,  the  bill  proposing  consolidation  o£  the 
Federal  Dqxisit  Insurance  Corporation,  the  Federal  Savings  and  Loan 
Insurance  Corporation,  and  the  National  Credit  Union  Adnlnisc rat Ion's  Share 
Insurance  F\jnd,  the  American  Bankers  Association  cannot  support  the  bill  at 
this  time.  Similar  proposals  were  made  in  1963  [H.R,  729]  and  In  1972  (Runt 
Coimisslon},  and  on  both  occasions  the  ABA  did  not  agree  that  consolidation 
was  needed  or  would  be  good  public  policy.  We  realize  that  conditions  have 
changed  since  1972,  and  further  changes  In  the  financial  environment  are 
occurring  dally.  We  respectfully  request,  however,  that  Ccomittee  action  on 
S.  1721  be  deferred  until  there  has  been  additional  opportunity  to 
thoroughly  consider  the  need  for  any  ramifications  of  this  proposed 
consolidation.  Bankers  are  concerned  about  the  lopact  that  the 
consolidation  might  have  on  the  current  EDIC  fund  created  by  assessnents  on 
banks.  More  data  are  needed  and  justification  muGt  be  established  before 
this  proposal  Is  acted  upon. 

Hy  statement  today  will  comnent  on  policy  issues  in  the  order  that  they 
are  presented  in  S.  1720.  The  first  of  these  Issues  is  perhaps  the  tnost 
difficult  -  Parts  A  and  B  of  Title  I, 


Many  of  the  proposals  contained  in  S,  1720  are  designed  to  deal  with 
earnings  problems  of  specialized  thrift  institutions,  in  the  first  six 
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iKinths  of  1981,  701  of  the  Insured  savings  and  loan  associations  In  the 
country  lost  money  with  a  combined  net  loss  of  Sl>5  billion.  Mutual  savings 
bank  losses  in  the  sane  period  were  about  S4B0  million.  These  losses 
resulted  from  a  combination  of  large,  unforeseen  Increases  In  market 
interest  rates  and  the  mismatch  between  the  maturity  of  specialized  thrift 
institution  assets  and  the  maturity  of  their  liabilities.  Specialized 
thrifts  hold  primarily  long  term,  fixed-rate  assets  funded  with  short 
maturity  liabilities.  As  market  Interest  rates  rise,  their  interest  expense 
increases  without  a  comparable  Increase  in  Interest  Income. 

There  Is  both  a  short-rim  and  a  long-run  aspect  to  this  problem.  The 
Innedlate,  short-run  problem  is  that  many  specialized  thrifts  could  sustain 
losses  in  the  near  term  large  enough  to  exhaust  their  capital  and  lead  to 
Insolvency.  This  imnedlBte  earnings  problem  stens  from  the  fact  that 
specialized  thrift  institutions  have  low  yielding  mortgages  on  their  books 
Mhlch  they  are  funding  with  high  cost  deposits.  Itany  banks  have  the  same 
problem.  The  long-run  problem  is  that  specialized  thrifts  will  continue  to 
he  vulnerable  to  similar  earnings  declines  in  the  future  unless  something  is 
done  to  bring  about  a  closer  match  between  the  effective  maturity  of  their 
assets  and  the  maturity  of  their  liabilities.  We  believe  that  any 
satisfactory  solution  to  the  problem  must  address  both  these  short-run  and 
long-run  aspects. 

iDfiortant  steps  have  already  been  taken  in  dealing  with  both  the 
short-run  and  long-run  aspects  of  the  specialized  thrift  problem.  Some  of 
these  steps  are  described  in  an  attachment  to  our  testimony.   (See  'Recent 
Government  Actions  to  Help  Specialized  nirift  Institutions*  in  Attachment 
No.  1.)  However,  we  believe  that  additional  steps  are  needed.  In 
particular,  we  feel  that  temporary  liberalization  of  existing  rules  to 
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As  market  rates  began  to  rise  In  the  first  half  of  the  1960's  and 
econoeiic  growth  resulted  In  Increased  loan  denand,  bank  liquidity  began  to 
decrease,  deposits  became  a  desirable  source  of  funds  for  banks,  and 
conpetltlon  anong  banks  and  specialized  thrifts  began  to  Intensify,  By 
196R,  the  specialized  thrift  Industry  faced  a  significant  slow  down  In 
deposit  Inflows.  Placing  heavy  emphasis  on  codfetltlon  frctn  conMerclal  barit 
CDs  as  the  cause  of  their  difficulties,  specialized  thrifts  and  the 
hotne  builders  went  to  Congress  for  relief.  The  result  was  the  interest  Rate 
Control  Act  of  1966  which  authorized  the  Federal  Hone  Loan  Bank  Board  to 
place  celling  rates  on  SSL  deposits.  While  the  differential  in  favor  of 
thrifts  was  not  mandated  by  the  law,  the  legislative  history  nade  It  clear 
that  It  was  the  intent  of  Congress  that  specialized  thrifts  be  given  an 
advantage  In  the  ccmpetltlon  for  consumer  deposits,  the  wording  of  the  act 
made  the  setting  of  rate  ceilings  on  specialized  thrifts  discretionary. 
Apparently,  the  intent  was  to  apply  the  ceilings  as  a  counter  cyclical 
device  when  the  regulators  deemed  it  necessary  to  prevent  excessive  rate 
CMipetition  between  banXs  and  specialized  thrifts.  Rate  ceilings  thus  took 
on  a  new  complexion;  they  became  a  tool  of  selective  credit  allocation 
designed  to  prop  up  a  sagging  mortgage  narket.  In  short,  the  Interest  Rate 
Control  Act  was  Intended  to  insulate  the  home  building  Industry  from 
cyclical  Instability  by  protecting  specialized  thrift  deposits  fron  bank 
coopetltlon. 

Experience  since  1966  has  clearly  shown  that  legislative  attempts  to 
protect  specialized  thrifts  and  the  home  building  industry  through  enforced 
specialization  and  Interest  rate  ceilings  have  met  with  little  success.  Hw 
strong  artificial  Induconeits  to  place  a  high  percentage  of  their  assets  in 
fixed  rate  home  mortgages  makes  the  risk  of  interest  rate  fluctuations 
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scenario  of  rising  market  Interest  rates  putting  pressure  on  the  earnings  of 
specialized  thrift  Institutions  has  been  played  out  on  no  less  thwi  six 
occasions  since  1960.  It  ts  perhaps  useful  to  trace  the  history  of  the 
specialized  thrift  problen  before  dealing  with  the  specific  proposals  In  S. 
1720. 

Essentially  the  problems  stem  from  goverment  atCenpts  to  allocate 
credit  to  support  the  residential  niortgage  market.  In  1933,  Congress 
established  the  Federal  Honie  Loan  Bank  System  to  charter  Federal  savings  and 
loan  associations.  Asset  restrictions  placed  on  S£Ls  require  that  they  hold 
the  bulk  of  their  portfolios  In  ha>ne  norcgages.  Specialized  thrift 
Institutions  were  not  pljtced  under  the  deposit  rate  ceilings  which  were 
Inposed  on  banks.  Indeed,  deposit  rate  ceilings  were  originally  Intended  to 
prevent  trttat  was  alleged  to  be  destructive  confietltlon  among  banks; 
cc«{)etltlon  among  specialized  thrifts  and  banks  was  not  a  consideration. 

From  the  depression  until  the  lata  1950*9  there  was  little  cceipetlton 
anong  banks  and  specialized  thrifts  for  conauner  deposits.  Low  market 
Interest  rates  and  high  bank  liquidity  —  particularly  after  banks  acquired 
huge  governnsnt  securities  portfolios  in  the  war  time  deficit  years  —  nade 
it  unnecessary  for  banks  to  pursue  deposits  as  a  source  of  loanable  funds. 
Specialized  thrift  institutions  generally  offered  higher  rates  of  return  on 
deposit  instnments  —  sooetlmes  as  nuch  as  2t  higher  —  than  coannerclal 
bardcs  paid,  nie  result  was  that  SSL  deposits  grew  nuc^  faster  than  time  and 
savings  deposits  at  comnerctol  banks.  In  1935.  SUA   held  S4,3  billion  in 
total  deposits  while  ccmnercial  banks  held  $12.5  billion  In  total  tlMe  and 
savings  deposits;  by  1960,  these  figures  had  increased  to  $62.1  billion  for 
S«Ls  and  $66.8  billion  for  comoercial  banks.  Over  the  eama  period  deposits 
at  nvtual  savings  banks  Increased  from  $9.9  billion  to  S36.3  billion,  1/ 

1/  Mutual  Savings  Bank  Fact  Book 
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As  market  ratss  began  to  rise  in  the  first  half  of  the  1960'3  and 
econonlc  growth  resulted  in  increased  loan  denand,  bardc  liquidity  began  to 
decrease,  deposits  became  a  desirable  source  of  funds  for  banks,  artd 
coa^tltion  among  banks  and  specialized  thrifts  began  to  intensify.  By 
1966,  the  specialized  thrift  industry  faced  a  significant  slow  down  In 
deposit  Inflows.  Placing  heavy  emphasis  on  conpetltlon  ttoa  coeaierclal  bank 
CDs  as  the  cause  of  their  difficulties,  specialized  thrifts  and  the 
home  builders  went  to  Congress  for  relief.  The  result  was  the  Interest  Rate 
Control  Act  of  1966  which  authorized  the  Federal  Hone  Loan  Bank  Board  to 
place  celling  rates  on  SSL  deposits.  While  the  differential  In  favoi  of 
thrifts  was  not  mandated  by  the  law,  the  legislative  history  made  it  clear 
that  It  was  the  intent  of  Congress  that  specialized  thrifts  be  given  an 
advantage  In  the  conpetltion  for  consumer  deposits.  Itie  wording  of  the  act 
made  the  setting  of  rate  ceilings  on  specialized  thrifts  discretionary. 
Apparently,  the  Intent  was  to  apply  the  ceilings  as  a  counter  cyclical 
device  when  the  regulators  deemed  it  necessary  to  prevent  excessive  rate 
cemfKtltlon  between  banks  and  specialized  thrifts.  Rate  ceilings  thus  took 
on  a  new  cotifilexion;  they  became  a  tool  of  selective  credit  allocation 
designed  to  prop  up  a  sagging  mortgage  market.  In  short,  the  interest  Rat* 
Control  Act  was  Intended  to  Insulate  the  honie  building  Industry  fron 
cyclical  Instability  by  protecting  specialized  thrift  deposits  fron  bank 
coopetltlon. 

Experience  since  1966  has  clearly  shown  that  legislative  attempts  to 
protect  specialized  thrifts  and  the  home  building  Industry  through  enforced 
specialization  and  Interest  rate  ceilings  have  met  with  little  success.  The 
strong  artificial  Inducements  to  place  a  high  percentage  of  their  assets  In 
fixed  rate  hctne  mortgages  makes  the  risk  of  interest  rate  fluctuations 
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hl^ier  foE  specialized  thrifts  than  foe  bonks,  and  aggravates  the  thrifts' 
borrowing  ^wrt  and  lending  long  problen.  In  effect,  the  atteapt  to  Insure 
■ortgage  availability  by  creating  specialized  Institutions  Investing  alnost 
•xclusively  In  fixed  rate  loans  means  that  those  institutions  bear  an  undua 
MBDunt  of  Interest  rate  risk.  ITte  supposed  protection  afforded  by  interest 
rate  ceilings  has  been  ^successful.  The  result  of  rate  ceilings  has  been 
periodic  bouts  of  dis Intermediation  for  both  banks  and  specialized  thrifts, 
resulting  Inprobless  for  both  kinds  of  InstitutiMis. 

In. June  1978,  the  Federal  regulators  authorized  specialized  thrifts  anS 
banks  to  offer  money  market  certificate  (mc)  with  a  $10,000  mlnlnui 
denomination,  six  nonth  maturity,  and  a  rate  tied  to  the  six  month  treasury 
bill.  By  August  1981,  there  were  some  5486.7  billion  outstanding  In  WCs, 
Hw  mC  has  undoubtedly  kept  banks  and  specialized  thrifts  from  experiencing 
a  disastrous  run  off  of  funds  to  unregulated  alternatives  like  money  market 
funds  of  securities  coopanles.  While  helping  depository  institutions  to 
retain  deposits,  however,  WCs  have  significantly  raised  the  cost  of  funds. 

In  the  Depository  Institutions  Deregulation  and  Hivietary  Control  Act  of 
19B0,  Congress  recognized  the  failure  of  ceilings  on  d^iosit  rates  to 
achieve  stability  In  specialized  thrift  deposits.  "Hw  Act  provided  for  the 
phase-out  of  deposit  rate  controls  by  1986,  t^lle  at  the  same  time  granting 
new  asset  and  liability  powers  to  specialized  thrifts.  Meanwhile,  the 
market  continues  to  innovate  around  regulatory  restrictions  with  such 
devices  as  loophole  HHCs,  retail  repos,  and  links  between  HOM  accounts, 
checking  accounts,  and  money  market  funds.  The  rapid  drop  in  the  percentage 
of  time  and  savings  deposits  subject  to  Inflexible  Federal  rate  ceilings 
over  the  past  decade  Is  testimony  to  the  fact  that  a  significant  amount  of 
deregulation  has  already  taken  place  on  the  deposit  side,  nie  Increased 
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flexibility  on  the  asset  side  In  the  fona  of  the  Increased  lending  powers 
granted  in  P.L.  96-221,  and  the  use  of  variable  rate  woitgage   Instnsients 
recently  authorized  by  the  FHLBB,  have  not  yet  been  fully  li^ilemented.  Ttils 
has  resulted  In  a  stort-run  earnings  squeeze  on  the  specialized  thrift 
Industry. 

CUHREWT  CCWDITICTl  OF  SPECIAUZED  THRIFT  DSTIIVnOKS 
The   ahort-run  specialized  thrift  industry  problem  has  become 
particularly  acute  during  19B1.  As  an  exanple,  the  net  worth  of  savings  and 
loans  has  decreased  since  the  beginning  of  the  year.  At  the  end  of  1960, 
the  aggregate  net  worth  of  the  savings  and  loan  industry  was  $33.1  billion. 
At  the  end  of  August  1981  it  was  $29.7  billion,  a  decline  o£  $3.7  billion 
since  the  beginning  of  the  year.  The  general  reserve  accounts  of  putual 
savings  banks  declined  from  a  peak  of  S13.4  billion  in  February  of  1981  to 
S10.8  billion  in  June,  1981.  2/ 

A  better  perspective  on  the  problems  of  tbe  savings  and  loan  industry 
Is  revealed  by  figures  frooi  the  Decotber  1960  call  reports  collected  ty  the 
Federal  Home  Loan  Bank  Board.  The  calculations  can  be  used  to  get  a  nore 
disaggregated  view  of  the  savings  and  loan  industry  and  the  prt^lens  that  It 
faces  in  the  short  run,  Mutual  savings  banks  face  aLnost  Identical  problems 
as  savings  and  loan  associations.  We  ate  In  the  process  of  analyzing  data 
for  these  Institutions,  but  the  analysis  Is  not  yet  completed.  Given  their 
similarity  with  savings  and  loan  associations,  and  the  fact  that  many  of 
them  are  located  in  states  with  a  history  of  restrictive  usury  ceilings  and 
relatively  low  growth  rates,  the  wialysls  of  these  numbers  will  undoubtedly 
portray  the  sane  picture  for  these  institutions. 
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In  the  last  six  months  of  19S0,  1326  Institutions  out  of  4002  a 
of  the  PSLIC  lost  money,  'fliese  1326  Institutions  held  30. 8t  of  the  industry 
assttts.  Although  c(»^rable  figures  are  not  available  for  conmercial  banks, 
in  the  ABA  survey  of  banks  using  data  from  December  1980  call  reports,  3.91 
of  the  comercial  banks  lost  money. 

Tables  1  and  2  [AttachRient  No.  2)   give  infonnation  on  the  net  worth  of 
savings  and  loan  associations.  Table  1  gives  the  nuvtier  of  associations  and 
table  2  gives  the  figures  as  a  percent  of  industry  assets,  "Hiece  are  15 
institutions  that  have  a  negative  net  worth.  This  is  nornKilly  the  result  of 
negative  net  undistributed  profits.  Out  of  a  total  of  4002  associations, 
there  are  347  associations  with  a  net  worth  below  3%.  ITiere  are  1630 
associations  or  40.8%  with  a  net  worth  to  total  asset  ratio  of  less  than 
5%.  These  institutions  hold  43.9*  of  industry  assets.  This  conpares  with 
219  conmercial  banks  or  l.Gt  of  conmercial  banks  with  a  ratio  of  equity 
capital  to  total  assets  of  less  than  St.  3/ 

Savings  and  loans  have  also  experienced  problems  of  outflows  of 
deposits.   In  August,  the  withdrawals  of  savings  exceeded  the  deposits  by 
S3. 7  bilion.  However,  this  does  not  mean  that  the  liabilities  of  the 
savings  and  loans  fell  by  $3.7  billion.  First,  one  must  add  the  $1.9 
billion  in  interest  credited  on  accounts.  Counting  interest  left  on 
deposit,  the  savings  and  loan  associations'  deposits  decreased  by  only  SI. 3 
billiw)  In  August.  For  1981,  through  August,  there  is  still  a  positive 
growth  of  d^ioslts  of  S2.4  billion.  One  also  must  take  into  account  the 
other  Increases  in  liabilities  that  do  not  appear  In  the  deposit  figures. 
Retail  repurchase  agreements  have  become  very  popular  and  are  offered  by 
many  associations.  This  type  of  Instrument  is  not  covered  by  insurance  and 
is  not  counted  as  deposits.  It  has  been  estimated  by  Federal  Hone  Loan  Bank 

3/  Table  114,  1980  FDIC  annual  report 
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Board  officials  that  about  1/3  of  the  6epoalt  withdrawals  have  actually 
r«natned  within  the  savings  ani   loan  systea  In  the  fotn  of  repurchase 
agceenents.  4/  Because  of  these  factors,  the  figures  ate  not  as  grin  as 
they  might  seem  at  first  glance. 

It  should  be  enfihasized  that  the  above  figures  Illustrate  that  the 
thrift  industry  is  facing  a  short  run  earnings  squeeze,  not  a  liquidity 
probl^n.  With  the  existence  of  deposit  insurancs  and  the  ability  of  th« 
associations  to  borrow  from  the  Federal  Hoae  Loan  Bank  Board,  there  is  no 
reason  to  fear  a  run  on  deposits  such  as  occurred  during  the  1930*9.  The 
deposit  outflows  have  also  been  mitigated  trf  recent  actions  that  allow 
higher  rates  to  be  paid  on  the  small-saver  certificates  as  of  August  1.  Itie 
introduction  of  the  tax  free  certificate  on  Oct.  1  gives  Institutions  a 
means  of  attracting  funds  while  paying  less  than  the  market  Interest  rate  of 
interest.  All  of  the  above,  as  well  as  the  fact  that  aottgaqa  oosMltMents 
are  still  being  made,  $3.6  billion  in  August,  en^asiza  that  the  savings  and 
loans  are  not  facing  a  liquidity  problen. 

The  savings  and  loans  are  facirq  an  earnings  problem,  as  dennnstrated 
by  their  decrease  In  net  worth  and  the  many  assisted  mergers  made  by  the 
P5LIC  this  year.  Hiis  Is  a  short  run  problem,  the  solutions  of  whlc^  are 
contained  in  Parts  D  and  B  of  Title  I  of  S.  1720. 

The  cause  of  the  problem  is  the  high  and  volatile  macket  Interest  rates 
confxiunded  by  ttw  structural  framework  of  the  specialized  thrift  Industry. 
The  imsC  promising  way  of  deallr^  with  high  and  volatile  Interest  rates  Is 
the  ecoTKimlc  recovery  program  fornulated  by  the  President.  Our  Association 
has  been  vigorously  supporting  this  program. 


4/  Nail  Street  Journal.  9/25/81, 
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PROPOSED  EXPAMSIOM  OP  THRIFT  POWSS 

With  this  background,  we  would  like  to  discuss  one  solution  to  the 
problaai  of  specialized  thrift  Institutions  proposed  in  S.  1720  —  a 
significant  expansion  of  their  powers.  Title  I  of  S.  1720  would 
substantially  expand  the  authority  of  specialized  thrift  institutions  on 
both  the  asset  and  liability  side  of  the  balance  sheet.  In  particular,  on 
the  liability  side  it  would  allow  them  to  offer  demmd  deposits.  On  the 
asset  side.  It  would  allow  them  to  Invest  in  a  considerably  broader  range  of 
assets  including  coemerclal  loans,  consumer  loans  (Includi-ig  Inventory  and 
floor  plan  loans),  ccnnerclal  paper,  corporate  debt  securities,  nuntclpal 
securities,  a  broader  variety  of  mutual  funds  [Including  some  funds  holding 
asets  in  which  the  thrift  could  not  Invest  directly),  an  expanded  variety  of 
eAicational  loans,  and  equipmmt  leasing.  This  legislation  would  remove 
nany  of  the  restrictions  currently  placed  on  specialized  thrift  investments 
In  real  property  loans  and  allow  them  to  make  overdraft  loans  on  any  type  of 
transactions  account.  In  addition,  S.  1720  would  facilitate  conversion  of 
specialized  thrift  institutions  from  State  to  Federal  charter  and  from 
nutual  to  stock  form  of  organization. 

It  Is  Inpottant  to  recognize  that  this  proposed  expansion  of  thrift 
powers  will  do  nothing  in  the  near  term  to  offset  earnings  problems.  It 
does  nothing  about  the  low-yielding  mortgages  currently  held  In  thrift 
portfolios.  To  utilize  numy  of  the  additional  powers  granted  in  S.  1720, 
specialized  thrifts  would  have  to  enter  entirely  new  markets  In  whl<±  they 
currently  have  no  experience.  This  would  require  substantial  investments  in 
personnel  and  customer  relationships  which  will  not  begin  generating  profits 
for  some  time.  The  conpetitlve  nature  of  the  markets  which  specialized 
thrifts  would  be  allowed  to  enter,  and  their  lack  of  expertise  In  these 
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markets,  nakes  Ic  likely  that  at  least  seme  specialized  thrifts  will 
initially  incur  substantial  losses.  Thus,  expansion  of  specialized  thrift 
institution  powers  will  involve  a  period  of  negative  cash  flow  for  the 
expanding  Institutions,  further  exacerbating  their  Innediate  earnlrqa 
problem.  Even  if  It  were  concluded  that  expansion  of  specialized  thrift 
institution  powers  might  reduce  the  likelihood  of  a  future  recurrwice  of 
earnings  problems.  It  would  be  in^rtant  to  postpone  expansion  of  such 
powers  until  specialized  thrifts  are  better  able  to  handle  the  teii|«rary 
negative  cash  flow  that  is  likely  to  result. 

Nevertheless,  we  believe  controlled  expansion  of  specialized  thrift 
Institution  p<wers  could  In  the  long  term  help  solve  their  problems  and 
deserves  further  study.  A  diversification  of  specialized  thrift  Instltutic 
assets  and  liabilities  could  allow  them  to  better  match  the  effective 
maturity  of  their  assets  and  liabilities  and  reduce  their  vulnerability  to 
unforeseen  increases  In  Interest  rates,  However,  because  expansion  of 
specialized  thrift  institution  powers  as  proposed  In  S.  1720  will  not 
immediately  help  and,  in  fact,  may  aggravate  thelrcurrent  earnings  problen, 
there  Is  no  need  to  act  on  this  legislation  In  a  crisis  atmosphere.  The 
broadened  authority  to  offer  variable  rate  mortgages  will  allow  specialized 
thrift  Institutions  to  share  interest  rate  risks  with  borrowers.  Ability  t 
trade  financial  futures  provides  the  potential  for  them  to  reduce  their 
Interest  rate  risk.  Thus,  because  there  Is  no  need  to  enact  on  expansion  t 
specialized  thrift  institution  powers  In  a  crisis  atmosphere,  legislative 
action  should  await  study  of  several  serious  issues  relating  to  the  lon^n 
effect  of  such  an  expansion  of  their  pcMers.  These  Include  confietltlve 
equity  among  depository  Institutions,  the  safety  and  soundness  of  the 
financial  system,  and  the  structure  of  regulatory  agencies. 
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It  rtiould  also  be  recognized  that  an  l^wttant  part  of  the  so-called 
thrift  problem  has  nothing  to  do  with  their  coof>etltlve  position  vls-a-vls 
banks  and,  hence,  will  not  be  t^^anged  by  altering  the  laws  and  regulations 
that  govern  tht  position.  I  an  referring  to  the  confietltlve  problem  that 
all  depository  institutions  have  vis-a-vis  nondepository  Institutions, 
Other  parts  of  S.   1720  address  seme  of  the  restrictions  that  have  created 
this  prc^len,  and  we  will  conment  on  these  later.  However,  another 
infKirtant  aspect  of  this  problem,  a  faster  and  more  equitable  liberalization 
of  Regulation  Q  ceilings,  can  only  be  resolved  by  the  Depository 
Institutions  Deregulation  Connlttee.  A  faster  elimination  of  longer  term 
ceilings  affecting  consumer  certificates  of  d^sosit,  and  a  short-term 
deposit  instrument  conpetltlve  with  ncney  tiarket  funds  are  what  is  needed 
most.  Any  support  the  Congress  could  give  d^iository  Institutions  on  these 
Issues  would  be  welcome. 

An  Infxirtant  goal  of  recent  financial  Institution  legislation  is 
co!Ti»tItlve  equity  among  financial  institutions.  It  has  been  recognized 
that  such  competitive  equity  Is  a  prerequisite  for  the  efficient  operation 
of  financial  markets.  The  expansion  of  specialized  thrift  institution 
powers  proposed  in  S.  1720  Is  a  step  away  from  conpetitlve  equity.   It  would 
provide  specialized  thrift  Institutions  with  some  authority  {such  as  the 
ability  to  invest  in  corporate  debt  securities)  not  available  to  coraiercial 
banks.  More  Importantly,  it  would  provide  specialized  thrift  institutions 
with  all  the  powers  of  a  comerclal  bank  without  subjecting  them  to 
equivalent  restrictions.  For  instance,  specialized  thrifts  would  enjoy  more 
liberal  branching  privileges  in  many  states  than  connerclal  banks  offering 
the  sane  financial  services. 

A  flagrant  exanple  of  the  inequity  irfilch  would  result  by  e 
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the  proposals  of  chaitnan  Pratt  and  the  Adnlnlstratlon  Is  the  fact  that 
specialized  thrifts  would  continue  to  be  able  to  e)q>loit  m\   Interest  rate 
differential  on  certain  types  of  deposits  during  the  phase-out  of  Interest 
rate  ceilings.  The  Chairman  of  the  Federal  Hone  Loan  Banh  Board  and  the 
leadership  of  the  thrift  Indjstry  have  done  everything  In  thelt  power  to 
frustrate  the  scheduled  phase-out  of  Regulation  Q  as  agreed  to  In  last 
year's  legislation.  If  Interest  rate  celling  discrimination  ever  Ytad  a 
justification  It  was  based  on  the  theory  of  specialized  financial  services 
pitted  against  full  financial  services. 

Further,  no  attenpt  is  made  to  limit  the  other  coHpetltlve  advantages 
that  would  be  enjoyed  by  specialized  thrift  institutions.  In  the  Interest 
of  coiif>etltive  equity,  specialized  thrift  Institutions  must  not  be  given  all 
the  powers  of  conmeccLal  banks  without  being  subjected  to  Identical 
constraints. 

In  addition  to  the  Issue  of  ccn(>etltlve  equality,  the  expansion  of 
specialized  thrift  institution  powers  proposed  in  S.  1720  raises  a  serious 
Issue  of  the  safety  and  soundness  of  our  financial  system.  An  li^rtant 
tool  for  Insuring  the  safety  and  soundness  of  our  financial  systen  Is  the 
capital  requirements  iirposed  on  depository  Institutions.  Banks  have  hl^r 
ratios  of  capital  to  assets  than  specialized  thrift  Institutions  of  similar 
size.  The  level  of  capital  needed  to  Insure  the  safety  and  soundness  of 
financial  Institutions  Is  currently  the  subject  of  considerable  debate. 
However,  if  considerations  of  safety  and  soundness  require  connarclal  banks 
to  meet  certain  capital  adequacy  standards,  then  other  Institutions  offering 
the  saine  services  should  be  required  to  meet  the  same  standards. 

Moreover,  the  mutual  form  of  organization  used  by  most  specialized 
thrift  Institutions  eliminates  protections  offered  by  the  stock  fom  of 
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ar9anlzatlon  used  by  connerclal  b^nks.  Bank  regulatory  agencies  frequently 
require  oonnerclal  banks  to  raise  additional  equity  capital  to  bolster  the 
safety  and  soundness  of  the  Institutions  and  siq^rt  asset  growth.  This 
regulatory  tool  Is  not  available  to  regulators  of  mutual  institutions. 

It  Should  also  be  recognized  that  the  mutual  £onn  of  organization.  In 
certain  instances,  offers  definite  coopetltlve  advantages.  Mutual 
organizations  do  not  have  to  face  the  desclpllne  of  raising  external  equity 
capital,  and  do  not  have  to  pay  the  dividends  needed  to  do  so.  They  either 
pay  regulated  rates  to  their  depositors,  or  rates  determined  in  coopetitlve 
markets  that  also  discipline  stockholder's  institutions.  The  balance  of 
their  earnings  are  retained  to  support  the  grcwth  of  the  Institutions  or  the 
income  of  their  managers.  They  are  subject  to  none  of  the  disclosure 
requirements  and  marketing  requirements  needed  to  attract  eKternal  equity 
capital.  These  requlretients  are  Imfiortant  disciplines  to  nianagerlal 
perfomanca.  We  believe  the  Congress  dwuld  proceed  cautiously  before 
creating  a  system  of  Institutions  with  full  bank  powers  without  bank 
responsibilities. 

A  third  important  issue  relatecf  to  the  proposed  expansion  of  thrift 
institution  powers  is  the  effect  upon  the  current  structure  of  regulatory 
agencies.  This  expansion  would  create  yet  another  regulator  of  "coontercial 
banks.*  The  Federal  Hone  Loan  Bank  Board  would  be  called  upon  to  eicanine 
and  supervise  activities  about  **lch  it  has  no  expertiae.     While  ue  have 
generally  supported  regulatory  pluralism,  the  creation  of  another  bank 
regulatory  agency  is  not  a  step  to  be  taken  lightly.  In  evaluating  the  long 
tern  coats  and  benefits  of  the  expansion  of  specialized  thrift  Institution 
powers,  an  alternative  to  the  approach  taken  in  S,  1720  should  be  considered 
—  n«nel^,  allowing  conversion  to  a  coimercial  bank  chatter.  Out 
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Association  cannot  fully  connlt  to  support  this  option  at   this  time. 

HcMevei,  it  is  an  option  that  would  allow  for  a  fair  and  rational 
liberalization  of  the  pcwers  restrictions  that  govern  thrift  institutions. 
We  are  currently  involved  in  a  careful  exploration  of  this  option  with  all 
of  our  policymaking  bodies.  While  this  t^lon  could  create  other  problems 
that  need  additional  study,  it  does  insure  con^>etltive  equity  among 
institutions  offering  the  same  services  and  prevents  the  proliferation  of 
bank  regulatory  agencies. 

It  should  also  be  recognized  that  Parts  A  and  B  of  Title  1  of  S.  1720 
are  a  confession  of  failure  of  governmental  policy.  We  believe  policymakers 
are  proposing  to  let  specialized  thrift  Institutions  assime  coranerclal  bank 
powers  because  they  have  finally  realized  that  attempts  to  prop  up  the 
housing  market  by  selective  credit  allocation  through  specialized  thrift 
institutions  will  not  work.  Pollcyinakecs  should  also  face  up  to  the 
regulatory  irrpli  cat  ions  of  this  confession  of  failure.  Since  Its  Inception, 
the  Federal  Home  Loan  Bank  Board  has  shown  a  nare  favorable  attitude  toward 
the  Institutions  It  regulates  than  bank  regulators  have  toward  banks.  Seme 
bankers  usually  put  it  more  bluntly.  Specialized  thrift  institutions  have  a 
'cheerleader*  In  Washington;  banks  have  a  regulator.  The  latest  exanple  of 
this  cheerleader  vs.  regulator  dichotomy  occurred  when  the  Federal  Home 
Loan  Bank  Board  tried  to  promuXqate  regulations  which  would  allow  their 
rnend^ers  to  offer  KW  accounts  to  certain  types  of  municipal  goverranents  in 
clear  violation  of  congressional  Intent.  Bank  regulators  proposed 
regulations  k4ilch  clearly  would  have  left  banks  at  a  competitive 
disadvantage.  Fortunately,  we  were  able  to  correct  this  problem  throu^ 
recourse  to  the  courts.  In  other  instances  we  have  not  been  so  fortunate. 
In  any  case,  recognition  that  selective  credit  allocation  through 
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spectallzol  thrift  Institutions  will  not  work  calls  for  a  c^tange  In 
regulatory  F^iilosophy  aa  well.  The  Honeownecs  Loan  Act  should  be  anendsd  to 
oiake  it  clear  that  th«  Pederal  Hone  Loan  Bank  Board  is  a  regulator  of 
depository  Institutions  for  the  benefit  of  their  depoeitois,  not  an  advocate 
whose  role  is  to  protect  those  Institutions  froei  confietitlw). 

Some  proponents  of  the  expansion  of  specialized  thrift  institution 
powers  brush  aside  considerations  of  coD()etltlv«  equity,  the  safety  and 
soundness  of  the  financial  systen,  and  the  structure  of  regulatory  agenclae 
to  argue'  that  this  legislation  should  be  enacted  merely  because  It  will 
Increase  earnings  of  these  Institutions  in  the  future.  Sone  proponents  have 
even  argued  that  this  legislation  is  needed  to  deal  with  their  imnediate 
earnings  problem. 

In  simnary,  for  reasons  described  above,  Imedlate  expansion  of 
specialized  thrift  institution  powers  would  actually  aggravate  the  short-rm 
problem.  It  will  take  years  before  expansion  of  specialized  thrift 
institution  powers  could  lead  to  any  significant  irrprovement  In  earnings. 
Moreover,  several  Itrportant  steps  have  already  been  taken  to  deal  with  the 
long-run  problen.  Thus,  expansion  of  specialized  thrift  institution  powers 
such  as  included  in  S,  1720,  should  not  be  considered  In  a  crisis 
atnosphere.  Legislative  action  on  this  portion  of  S.  1720  should  be 
postponed  pending  further  analysis  of  the  issues  raised  above  — 
particularly  consideration  of  the  option  to  quality  tor  and  cwivect  to  a 
national  bank  charter. 

PREEHPTICM  OF  DUE  OH  SALE  PROHIBITICM  -  Title  I,  Pact  C 
ABA  supports  enactment  of  Sec.  141  of  S.  1720,  which  permits  all 
depository  institutions  and  HUD-approved  lenders  to  entorce  due-on-sale 
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clauses  as  a  matter  of  federal  law  b/  reason  of  the  doctrine  of  federal 

pn!t9i%Jtlon.  In  OUT  jud^nent,  the  most  basic  elesRnt  of  any  legislative 

attempt  to  help  thrift  Institutions  to  survive  in  this  period  of  high 

interest  rates,  mist  permit  the  inclusion  of  due-on-sale  clauses  in  n 

contracts  and  their  enforcement  without  regard  to  contrary  provisions  of 

state  law. 

In  the  enactment  of  the  Housing  and  Ccmrunity  Devela^xnent  Act  of  1980 

(P.L,  96-399],  Congress  directed  the  Secretary  of  Housing  and  Urban 

Developraent  to  conduct  a  study  of  the  effects  of  due-w>-sale  clauses. 

(House  Conference  No.  96-1420,  S^iteiriKr  26,  1980.)     The  KUD  study,  iriilch 

has  been  publicly  released,  coixrludes  that  the  enforcement  of  due-on-sale  la 

not  violative  of  any  public  policy  and  is  an  Ln^rtant  device  for  a  real 

estate  lender  to  perform  its  Intermediary  function.     The  report  states: 

*Our  conclusion  Is  that  there  is  no  coapelllng  reason  to  request 
that  mortgages  be  assunable,  that  is,  to  prohibit  due-on-sale 
clauses.    To  do  so  would  Inpose  additional  regulations  on  the 
housing  finance  system,   limiting  the  choices  of  both  borrwers  and 
lenders,  and  slowing  the  pace  of  the  needed  reform  of  depository 
Institutions  wfcodied  in  the  Depository  Institutions  Deregulation 
and  Monetary  Control  Act  of  19Ba.     This  would  lead  to  higher 
interest  rates  on  fixed  rate  mortgages  or  to  their  cc«plete 
disappearance.     Furthenmre,   retroactively  voiding  due-on~sal* 
clauses  on  existing  mortgages  wDuld  perpetuate  the  losses  that 
lenders  are  taking  on  their  mortgage  holdings.     Given  the  already 
troubled  state  of  the  thrift  industry,  such  a  move  would   Increase 
the  pressure  for  Industry  wide  goverrment  assistance..."     [An 
Econmnlc  Analysis  of  Due-On-Sale  Clauses,  Office  of  Policy 
Development  and  Research,  U.S.  Department  of  Housing  and  Urban 
Developcnent,  April,   19B1,  p.   2. 

The  Interest  rate  adjustment  purposes  of  the  due-on-sale  clauses  may  be 

supplenented  by  rate  sensitive  alternative  mortgage  instruments.     But  the 

adjustable  rate  feature  of  mortgages  with  due-on-sale  provisions  will 

continue  to  be  a  critical  lending  device  to  adjust  the  yield  of  a  loan 

portfolio.     Regardless  of  the  availability  of  adjustable  rate  mortgages.  It 

will  take  years  for  long-term  lenders  to  shift  their  portfolios  into  rate 
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sensitive  Instnnients.  (toCwlthstanding  tha  asset-atde  flexibility  provided 
by  adjustable  rate  ■ortgages,  banks  and  thrifts  alike  nust  have  the  asset 
flexibility  offered  by  the  due-on-sale  Clause  in  order  to  cope  with  the 
adjustMent  In  deposit  liabilities. 


Parts  D  and  E  of  Title  I  provide  expanded  authorities  for  the  Federal 
agencies  to  confront  Innediately  the  problems  of  troubled  depository 
institutions.  Our  Association  believes  the  regulatory  agencies  should  be 
provided  this  'safety  net*  mechanism  subject  to  the  follcuing  conditions: 

1.  nte  significant  exc^>tlons  to  current  law  provided  for  in  the 
legislation  niust  be  temporary,  and  terminated  In  no  nore  than  two 
years. 

2.  TT>e  financial  assistance  authority  granted  to  both  the  FOIC  and 
FSLIC  must  be  identical  In  its  appllct^lllty  to  depository 
Institutions  under  their  jurisdictions. 

3.  The  emergency  merger  and  acquisition  authority  granted  to  the 
agencies  must  be  fully  ccMparable  and  patterned  after  that 
proposed  for  the  FOIC.  However,  all  possibilities  for  intrastate 
mergers  and  acquisitions  must  be  exhausted  prior  to  utilization  of 
provisons  for  interstate  mergers  and  acquisitions. 

With  respect  to  the  rules  concerning  financial  assistance,  it  appears 
that  the  authority  granted  the  FSLIC  under  this  proposed  legislation  would 
exceed  the  authority  given  the  FDIC,  For  exanple,  a  below-tnarket  Interest 
rate  on  an  FDIC  assistance  loan  would  be  counted  as  an  Insurance  e 
that  would  have  to  be  deducted  In  calculating  the  net  assessment 
credit  available  to  Insured  conmerclal  and  mutual  savings  banks. 
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contrast,  this  kind  of  transaction  currently  results  In  a   reduction  oC  the 
FDIC'S  Investment  portfolio  yield.  We  believe  this  proposed  chuige  tiiould 
also  apply  to  PSLIC  transactions.  This  could  be  done  by  anendlng  Section 
164.  In  addition,  the  ABA  questions  Section  156  whldi  would  allow  each 
Federal  Heme  Loan  Bank  to  waive  existing  requlremmts  and  pay  dividends  out 
of  undivided  profits  IE  the  Federal  Hone  Loan  Bank  Board  detenalnes  that 
severe  financial  conditions  exist  threatening  the  stability  of  nenb«r 
Institutions. 

As  for  acquisition  and  merger  aathority,  Sections  151  and  152  of  Part  0 
would  allow  the  FSLIC  to  approve  a  merger  or  a  transfer  of  assets  and 
liabilities  between  two  FSLIC-lnsured  Institutions,  regardless  of  vAtere  they 
are  located,  or  between  an  insured  institution  and  any  other  company. 
Section  151  requires  the  FSLIC  to  give  paramount  consideration  to  mlntalzlng 
the  financial  assistance  provided  by  the  Corporation.  First  preference 
would  go  to  institutions  of  the  same  type  within  the  same  state,-  sec<md  to 
institutions  of  the  same  type  In  different  states;  third  to  institutions  of 
different  types  In  the  same  state;  and  fourth  to  different  types  in 
different  states. 

Under  Section  165  of  Part  E,  the  FDIC,  as  a  receiver  of  a  large  failed 
roiC-lnsured  bank  with  assets  of  at  least  0.12  percent  of  total  domestic 
assets,  (about  $2  billion],  would  have  the  authority  to  arrange  the  sale  of 
the  assets  of  the  bank  to  an  out-of-state  institution.  The  sale  and 
assimption  process  would  give  first  priority  to  in-state  financial 
institutions  and  second  priority  to  institutions  in  adjacent  states,  before 
sale  to  subsidiaries  of  other  out-of-state  institutions  is  allowed.  Bie  ABA 
was  disappointed  that  the  Federal  Home  Loan  Baidc  did  not  pursue  this  logical 
process  when  It  recently  approved  the  merger  of  troubled  associations  in  N«w 


dbyGoot^Ic 


Yolk  and  Florida  into  Cltlzons  Savings  and  Loan  Aosoclatlon  of  San 
Prancisco. 

The  ABA  believes  the  nerger  and  acquisition  authority  Cor  all  the 
agencies  should  be  conparabla  to  and  patterned  after  the  FDIC  proposal.  In 
addition,  VM  believe  that  all  possibilities  for  intrastate  nergers  and 
acquisitions  slvxild  be  eidtauated  prior  to  use  of  any  Interstate  options,  and 
that  Interstate  possibilities  should  fooia  on  contiguous  states  or  regional 
states  before  being  considered  on  a  natlorwide  basis.  We  believe  that  this 
position  does  not  undermine  our  support  for  the  principles  of  the  Mtfadden 
Act  and/or  the  Douglas  Anencknent  to  the  Bank  Holding  CoofiBny  Act.  If  the 
acquisition  of  a  falling  thrift  institution  across  state  lines  by  a  bank 
holding  coopany  Is  necessary  to  preserve  depositors'  funds  or  public 
oonfidence  In  the  financial  system,  we  believe  the  branching  laws  applied  to 
banks  in  the  state  of  the  acquired  institution  ^nuld  apply  to  the  acquired 
Institution. 

nte  ABA  regrets  the  emergency  clrcunstances  whldt  apparently  nake  It 
to  legislate  <4ianges  In  public  policy  permitting  interstate 
r  Interstate  acquisitions  of  financial  institutions  even  on  a 
teifxirary  basis. 

In  legislating  these  emergency  and  teefxirary  changes,  we  urge  you  to 
require  that  all  possibilities  for  Intrastate  mergers  or  acqulsltiora  be 
exhausted  before  Interstate  solutions  are  approved.  Section  151  of  Part  D 
£iwuld  be  amended  accordingly.  Including  preference  for  contiguous  states 
when  an  intrastate  solution  is  not  possible, 

SECONDMg  liARKET  PURCHASE  AUTBgaTY  -  Sec,  173 
Many  banks  and  most  thrift  institutions  have  a  large  portion  of  their 
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assets  concentrated  In  long-term  fixed-rate  residential  mottgagea.  while 
their  liabilities  are  concentrated  In  shorter-term  deposits,  "rtie  rates  on 
many  mortgages  acquired  in  past  periods  are  inch  Icwer  than  both  dx>rt-  and 
long-term  Interest  rates  prevailing  in  the  market.  As  a  result,  net 
earnings  to  these  institutions  have  been  held  down,  and  the  ability  of  these 
institutions  to  attract  or  retain  funds  has  been  restricted. 

Our  Association  supports  all  efforts  to  relieve  the  drag  of  low-rate 
mortgages  on  earnings  so  long  as  the  programs:   (1)  are  available  on  an 
equitable  basis  to  all  Institutions  that  had  acquired  long-term  residential 
mortgage  assets  in  past  periods  irtten  future  levels  of  larket  interest  rates 
were  under  estimated;  and  (2)  involve  no  cost  to  the  Treasury  or  to  the 
public  resulting  in  additional  borrowings  by  the  Treasury  or  by  Federally 
related  agencies. 

ABA  supports  Sec.  173(a)  authorizing  the  Federal  Hcnia  Loan  Mortgage 
Corporation  to  purchase  mortgage  loans  from  the  Federal  Deposit  Insurance 
Corporation.  Tlie  amendment  would  assist  the  FDIC  in  the  orderly  management 
of  its  portfolio  of  acquired  nortgage  loans,  and  facilitate  the  llquidatien 
of  the  mortgage  assets  of  national  banks  under  FDIC  control.  Ifie  am^dnent 
would  also  equate  the  Federal  Home  Loan  Mortgage  Corporation's  purchase 
authority  from  the  FDIC  with  that  from  the  P5LIC,  and  reflect  -the  growing 
use  of  the  Mortgage  Corporation's  programs  ty  FDIC-Insured  Institutions. 

We  also  siqiport  subsections  (b]  and  (c),  with  a  qualification,  to 
remove  the  limitation  on  the  number  o£  mortgages  more  than  one  year  old  that 
the  Federal  Home  Loan  Mortgage  Corporation  and  the  Federal  National  Mortgage 
Corporation  could  purchase.  Both  of  these  organizations  have  announced 
prograoE  to  purchase  low-rate  mortgages, thus  necessitating  the  renoval  of 
the  percentage  limitation  for  the  purchase  of  older  loans.  These  programs 
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dwuld  benefit  eligible  lendeta  with  new  earnl^  opportunities  by  ptovldinq 
a  means  to  comwct  low-yielding  moirtgages  into  securities  which  can  be  used 
as  collateral  for  a  variety  of  purposes. 

Our  Bi^port  for  subsection  (b) ,  regarding  the  Hortgage  Corporatloni  Is 
contingent  on  clarifying  that  all  depository  Institutions  will  be  able  to 
Sell  mortgages  under  the  SIftP  progran  on  an  equal  fee  basis. 

A  long  standing  request  of  comnerclal  bonks  is  that  they  be  charged  the 
Sine  fees  for  the  sale  of  mortgages  to  the  Corporation  as  are  charged  the 
savings  and  loan  associations  that  sell  mortgages.    Under  the  Mortgage 
Corporation's  present  rules,   comnerclal  banks  and  other  nortgage  sellers  are 
diarged  a  sales  fee  of  one-half  of  1%,  i*iUe  Institutions  that  are  menbers 
of  the  Home  Loon  Bmk  system  pay  nothing.     While  the  Corporation  has  drafted 
legislation  entitled  the  'Federal  Hone  Loan  Mortgage  Corporation  Charter 
Act'  to  address  this  long-terni  situation  equitably,  which  our  Association 
EUfports,  we  feel  that  the  Congress  should  address  a  part  of  the  problem  now 
by  Indicating  that  all  institutions  afflicted  by  the  problem  of  low-rate 
■H>rtgages  should  enjoy  equal  access  to  both  ttOVk  and  the  Mortgage 
Corporation  on  a  non-dlscrlnlnatocy  user  fee  basis, 

MATIOMAL  BAMK  LEWIIWG  LIMITS  -  Sec.   201 
Section  201  of  the  bill  would  Increase  the  single  borrower  limit  of  the 
National  Bank  Act  from  Its  present  level  of  ten  percent  of  a  national  bank's 
capital  and  surplus  to  fifteen  percent.     It  would  authorize  a  national  bank 
to  lend  an  additional  tan  percent  of  its  capital  and  surplus  to  any 
individual  borrower  whose  loans  were  fully  secured  by  readily  marketable 
collateral.     And  tt  would  consolidate  the  present  fourteen  exceptions  to  the 
single  borrower  limit  into  sev^i. 
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Our  Association  has  long  believed  that  the  ten  percent  single  bonoHE 
limit  of  the  National  Bar^  Act  Is  overdue  for  revision,  nils  basic  llalt 
has  been  unchanged  since  the  enacttnrait  of  the  National  Bardc  Act  In  1864  ( 
fact,  the  provision  originated  in  the  National  Currency  Act  of  1B631, 
Although  modeled  on  the  provisions  of  the  so-called  "free  banking  statutv* 
then  In  force  In  many  of  the  states,  tt  is  now  below  the  lending  llwits  of 
state-chartered  banks  in  the  vast  majority  of  states.  Host  state  landliq 
limits  also  provide,  as  Section  201  does,  both  higher  single  bonoiMr  llait'' 
for  unsecured  loans  and  separate  limits  for  loans  fully  secured  by  certain 
types  of  real  and  personal  property. 

Me  siqjport  Section  201.  Nevertheless,  although  we  believe  this 
provision  as  written  will  be  of  considerable  assistance  to  smaller  ratlOMl 
banks  In  nieeting  many  of  the  credit  needs  of  their  local  cconviitles  froa 
their  own  resources,  we  believe  that  a  better  way  of  addressing  single 
borrower  limits  would  be  an  amenA>ent  to  this  provision  to  authorize  the 
Con^Tollei:  of  the  Currency  to  establish  single  borrower  limits  for  national 
hanks.  Language  similar  to  that  contained  In  Section  202  below  would 
increase  the  flexibility  at   statutory  single  borrower  cequirenents  and 
permit  banking's  regulators  to  respond  more  quickly  and  effectively  to 
changing  economic  conditions. 


NATIONAL  BAHK  BOTROWING  LIMTS  -  Sec.  202 

Section  82  of  the  National  Bank  Act  presently  limits  the  ability  of  a 
national  barA  to  borrow  money  by  restricting  bank  Indebtedness  to  100 
percent  of  its  capital  accounts  and  50  percent  of  Its  unimpaired  surplus, 
written  at  a  time  when  banks  were  expected  to  conduct  virtually  all  of  their 
operations  on  their  equity  accounts  or  their  citstomers'  deposits,  It  has  had 
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to  be  anendad  with  tiMlve  excspclons  slnc«  lu  enactatnt.  It  now  reaains, 
portlculatly  In  Inflationary  timas  suxit  aa  these,  a  very  siQnUlcant 
hindrance  to  national  bank  operations. 

Section  202  would  provide  discretion  to  the  Coaptroller  of  the  Currency 
in  determining  aggregate  Indebtedness  Units  oE  national  bonks.  It  would 
authorize  the  Comptroller  to  limit  national  bank  Indebtedness  both  by  type 
of  debt  and  in  the  aggregate.  Because  we  believe  that  the  flexibility 
inherent  in  this  provision  will  allow  banks  and  their  regulators  to  better 
respond  to  changing  economic  circumstances,  our  Association  supports  Section 
202. 

BftMK  REM.  ESTATC  LPPDC  POWBIS  -  Sec.  203 
A  longstanding  priority  of  the  ABA  has  been  to  have  the  Congress  review 
and  revise  the  restrictions  inposed  on  national  bank  real  estate  lending, 
which  are  contained  in  12  U.S.C.  371.  'flw  last  date  of  statutory  change  In 
this  section  was  1974.  we  welcome  the  consideration  of  this  matter  In  Sec. 
203  of  S,  1720,  Banks,  as  mnjor  providers  of  real  estate  finance,  have 
attenf>ted  to  respond  to  their  customers'  needs  for  mortgage  credit,  but 
frequently  we  have  found  that  the  restraints  of  12  U.S.C.  371  precludes  us 
from  being  as  flexible  or  Innovative  as  our  coifwtltars. 

Tfie  sect  ion-by-sect  Ion  analysis  of  this  provision  indicates  that  the 
purpose  of  section  203  is  "...  to  sinplify  the  statutory  framework  by  which 
national  banks  are  authorized  to  engage  In  real  estate  activities.  IfM 
revised  provision  deletes  existing  rigid  statutory  standards  and  authorizes 
the  Corptroller  to  pronulgate  regulatory  standards  affecting  such  conduct.' 
This  purpose  is  fully  in  concert  with  the  legislative  goal  of  our 
Association. 
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However,  we  mist  point  out  th«t  there  la  on  Inconsistency  benwso  the 
ststed  goal  and  the  proposed  statutory  language  of  Sec.  203,  with  the  latter 
being  unduly  coifilex  and  restrictive.  While  the  proposed  section  Is 
certainly  an  inprovenent  over  the  present  loan-t^^alue  ratios  of  the 
present  law,  we  would  prefer  that  banks  have  the  same  investnent  authority 
as  Is  proposed  for  S  (  Ls  in  Sec.  122  of  the  bill.  Sec.  122  Is  a  mich 
better  model  of  a  statutory  means  to  acconfilish  the  goal  of  deleting 
exiating  rigid  statutory  standards  and  permitting  the  supervisory  regulator 
Riaxiitum  flexibility  in  issuing  regulations  for  a  depository  Institution  to 
meet  the  demand  for  mortgage  and  real  estate  credit. 

n  matter  of  growing  concern  to  banks  and  bank  affiliated  mortgage 
banking  ccopanles  Is  the  increasing  conpetltlve  advantages  of  Su.  service 
corporations.  While  banks  and  S&Ls  are  not  presently  permitted  to  engage  In 
joint  real  estate  ventures  and  other  fonts  of  equity  partlclpatlcm,  S&Ls  arc 
now  authorized  to  Invest  up  to  3t  of  their  assets  In  service  carpocatlons 
(which  under  Sec.  130(4]  (B)  would  be  increased  to  StK  Sudi  corporatlona 
are  permitted  to  make  wide  ranging  real  estate  Investments  as  equity 
investors  and  to  participate  in  a  broad  array  of  financial  activities, 
including  the  sale  of  all  types  of  insurance. 

ABA  believes  that  the  service  corporation  concept,  successfully 
enployed  in  the  SU.   Industry,  should  be  adopted  for  use  by  cotrmerclal  banks. 
We  believe  that  this  concept  could  be  particularly  beneficial  to  connunity 
banks,  which  as  a  group  do  a  significant  amount  of  real  estate  lending,  but 
do  not,  as  Individual  Institutions,  originate  a  large  enough  wilme  of 
mortgage  loans  to  participate  in  secondary  mortgage  martiet  activities  on  an 
ongoing  basis.  Banks  In  their  relationship  with  builders  and  developers  are 
Increasingly  being  asked  to  do  joint  ventures  In  real  estate  developnant  as 
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BM.   service  corporations  do.  To  neet  this  Marlcet  dwwnd,  both  the  Bank 
Service  Corporation  act  and  Section  29  of  the  National  Bank  Act  need  to  be 
iMiiiiiiTil  to  provide  banks  all  the  tools  necessary  to  neet  the  real  estate 
■narket  of  the  I980's. 

Our  Kssoclatlmi  bellevM  that  Atmqtaphic   and  eccmonlc  factors  will 
cause  the.  19S0's  to  be.  aaonq  the  periods  with  the  most  ei^losive  growth  In 
Ammd  for  housing  in  the. nation's  history.  Without  the  now  authority, 
contained  in  this  legislation,  banks  and  savings  institutions  will  have 
"significant  bandlcafis  in  aerving-the  housing  Barket.  But  even  with  this 
authority,  depository  Institutions  will  be  hanpered  In  neetlng  all  of  the 
needs  of  their  custoners,  and,  nore  significantly  in  doing  bo  at  reasonable 
costf  without. the  ability  to  engage  in  real  estate  develc^ment  and  to  take 
equity  participations  in  real  estate,  ABA  would  urge  the  Ccenlttee  to  amend 
Section  29  of  the  National  Bank  Act  to  authorize  bank  ownership  of  an 
interest  in  real  estate  for  development  or  investment  purposes. 

BWacntS  KXaPTAMCES  -  See.  209 
The  American  Bankers  Association  si^ports  this  provision  that  would 
anend  section  13  of  the  Federal  R«aerve  Act  by  permitting  U.S.  nober  banks 
to  Increase  the  eligible  acceptance  lintt  to  twice  the  bank's  paid-up  and 
unlipatred  capital  stock  and  surplus;  and,  with  the  permission  of  the 
Federal  Reserve  Board,  Increase  the  linlt  to  three  tiaes  such  capital  stock 
and  -surplus.  Eligible  acceptances  wwld  not  be  counted  against  this 
limitation  to  the  extent  that  they  (i)  arise  frosi  the  international  shlpnent 
of  goods,  and  another  bank.  Edge  Act  Corporation,  or  Agrecnent  Corporation 
is  liable  to  reimburse  the  member  bank  or  (11)  are  participated  in  by 
another  bank.  Edge  Act  Corporation,  or  Agreement  Corporation,  The  provision 
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would  also  elUiinate  the  requtnawnt  that  ihlpplng  docnMits  t«  Jttached  to 
acceptances  arising  frca  the  doaestlc  ahliKent  of  goods. 

A  b«ikers  acceptance  represents  a  bank's  agreeaent,  oi   'acceptance'i  to 
honor  Its  custoneir's  order  to  pay  a  specific  sw  of  money  at  a  set  future 
date.  Bankers  acceptances  are  prsdoninantly  used  to  financ*  international 
trade.  Because  acceptances  ere  generally  of  short  naturlty  [less  than  ISO 
days],  and  secured  by  the  underlying  goods,  they  provide  a  very  safe  form  of 
financing. 

At  the  present  time,  luny  U.S.  banks  are  unable  to  provide  additional 
eligible  acceptance  financing  because  they  have  reached  their  aggregate 
limitation  of  lOOft  of  capital  and  surplus,  set  by  law  avmt  65  years  ago. 
The  proposed  anencknent  to  existing  law  would  liberalize  the  current 
limitation  on  eligible  bankers  acceptances  by  generally  adopting  the 
structure  already  utilized  by  the  Federal  Reserve  Board  for  regulating  the 
acceptances  of  E^lge  Corporations.  The  increase  In  the  ceilings  would  create 
sufficient  flexibility  for  United  States  banks  to  meet  the  demands  of  United 
States  exporters  and  other  customers.  At  the  same  time,  the  bill  would 
continue  the  conservative  policy  of  maintaining  a  defined  llnlt  on  unsecured 


The  proposed  liberalization  of  the  1915  acc^ttance  limitations  would 
have  five  principal  benefits: 

1)  Enhance  the  ability  of  regulated  meiit>er  banks  to  confute  with 
unregulated  credit  sources, 

2)  Increase  acceptance  financing  available  for  smaller  U.S.  exporters 
and  agricultural  concerns, 

3)  non-speculative  types  of  financing  would  be  encouraged, 

4)  contribute  significantly  to  the  United  States'  position  as  a  center 
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for  internacional  trade  and  finance,  and 

5]  contribute  to  a  reduction  in  our  trade  deficit. 

As  we  have  hlc^lighted,  the  proposed  <4)anges  to  Section  13  of  the 
Federal  Reserve  Act  would  enable  United  States  banks  to  provide  additional 
financing  for  United  States  exporters,  reduce  the  cost  of  United  States 
lii|)orts  and  strengthen  the  position  of  the  United  States  as  a  trade  and 
financial  center  —  all  without  any  adverse  lnf>act  on  individual  banks,  the 
banking  ccnnunity,  or  the  public.  The  American  Bankers  Association  supports 
this  provision  of  5.  1720.  Additionally,  since  nany  provisions  contained  in 
S,  1720  address  conpetitlve  equity  in  the  financial  marketplace  and  since 
currently,  U.S.  branches  and  agencies  of  foreign  banks  ate  not  subject  to 
any  acceptance  limitations,  we  would  recconend  that  U.S.  branches  ai^ 
agencies  of  foreign  bonks  be  subject  to  the  sane  acceptance  llnltatlons  that 
^iply  to  U.S.  menber  banks.  (Foe  additional  justification  please  see 
Attachment  No.  3.) 


Section  210  would  amend  section  23A  of  the  Federal  Reserve  Act  to 
revise  the  restrictions  on  transactions  between  banks  and  their  affiliates. 

Section  23A  of  the  Federal  Reserve  Act  was  enacted  as  part  of  the 
Banking  Act  of  1933,  and  since  then  has  been  amended  on  a  ruidier  of 
occasions.  The  statute  attempts  to  protect  banks  in  transactions  with 
affiliates  in  two  ways.  First,  it  limits  a  bank's  transactions  with  any 
single  affiliate  to  nor  more  than  10%  of  the  bank's  capital  and  surplus,  and 
with  all  affiliates  coobtned  to  no  more  than  20%.  Second,  the  statute 
requires  that  all  bank  loans  or  other  extensions  of  credit  to  affiliates  be 
fully  secured. 
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Over  the  past  several  yeers  there  has  been  growing  agitation  for 
aaending  Section  23A.  The  statute  Is  widely  acknowledged  to  be  poorly 
drafted  and  haphazardly  organized,  niese  features  have  aade  it  difficult  to 
cc^>ly  with  and  to  enforce.  In  addition,  when  applied  to  intercorporate 
dealings  between  banks  and  their  affiliates  In  today's  environvent,  the 
statutes  Is  unduly  restrictive  and  we  believe  ^wuld  be  changed. 

"Hie  proposed  language  of  Section  210,  which  was  drafted  by  the  federal 
Reserve  Board  after  lengthy  study,  is  more  logically  organized  than  the 
present  law  and  clarifies  and  sinpllfies  what  is  today  a  very  coMplicatod 
statute.  In  addition,  tt  liberalizes  certain  out  of  date  restrictions 
currently  iiifsosed  by  Section  23A,  while  Maintaining  the  statutes  original 
purpose  of  preventing  the  misuse  of  a  bmk's  resources  staving  Croei' 
non-anie- length  financial  transactions  with  coofianles  with  whidi  the  bank  is 
affiliated.  Our  Association  supports  the  objectives  of  Section  210  of  Title 
II  of  S,  1710.  Our  Association  believes,  however,  that  one  change  liiould  be 
made  In  Section  210.  As  proposed,  the  Board's  language  would  elinlnate  a 
current  exemption  In  23A  for  purchases  of  loans  on  a  non-recourse  basis  frca 
an   affiliated  bank.  Elimination  of  this  exenptlon  could  have  a  profound 
effect  on  the  efficiencies  of  Institutions  affiliated  in  two  different  ways. 
First,  it  would  iRpact  on  bank  holding  ccnriany  subsidiary  banks  which  are 
less  than  801  owned  by  the  parent  holding  c^nparty.  Secondly,  It  would 
iRpact  on  so-called  'chain  banking*  systens,  due  to  the  expansion  of  the 
definition  of  'affiliate*,  and  would  covet  a  larger  number  of  those 
organizations. 

While  one  might  agree  or  disagree  with  the  basic  policy  judgments  Made 
by  the  Board  In  eliminating  this  exemption,  these  judgenents  were  originally 
made  prior  to  the  enactment  of  the  Financial  Institutions  Regulatory  Act  of 
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1978  (Firai). 

Itiis  Act  (FIRA)  gives  the  Federal  bank  regulatory  agencies 
substantially  Itfitoved   st^rvlsory  and  enforcement  tools  and  nay  well 
obviate  laany  of  the  concerns  that  led  the  Board  to  Its  policY  decision. 
Further,  some  of  the  principles  in  that  Act,  as  well  as  principles  set  forth 
In  the  proposed  Section  23A  legislation,  might  well  provide  a  method  of 
control  which  would  meet  the  Board's  supervisory  concerns  without 
Interfering  with  the  benefits  which  the  Board  itself  sees  in  the 
transactions.  First,  the  change  In  the  Bank  Control  Act  portion  oE  PIEIA 
provides  the  additional  layer  of  Federal  regulation  which  the  Board  finds 
lacking  with  respect  to  the  chain  bank  situation  by  requiring  approval  of 
changes  in  control.  Furthermore,  FIRA  substantially  amends  the  Plnanclal 
Institutions  Supervisory  Act  and  provides  larkedly  increased  enforcement 
authority  against  officers  of  banks.  Bark  regulatory  authorities  may  now 
institute  supervisory  actions  when  it  appears  that  the  bank  *...  has 
suffered  or  will  pr<^bly  suffer  substantial  financial  loss  or  other 

The  foregoing  provisions  certainly  give  the  Board  and  the  other  Federal 
bank  regulatory  agencies  anple  opportunity  to  reach  those  cases  in  which 
transfers  of  loans  from  one  bank  affiliate  to  another  result  in  financial 
disadvantage  to  one  or  the  other.  Furthermore,  recent  experience  with 
reporting  requirements  relating  to  "Insider  transactions"  makes  it  clear 
that  reporting  and  recordkeeping  requirements  can  be  imposed  under  current 
law  trfilch  are  adequate  to  enable  the  agency  to  police  the  transactions  and 
take  such  actions  as  may  be  necessary. 

In  addition,  the  proposed  Section  23A  legislation  prohibits  transfers 
at  less  than  fair  market  value,  even  among  affiliates  who  are  exempted  by 
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virtue  of  being  nor«  than  80%  owMd  by  s  cooaon  holding  ooepany.  Such  a 
provision,  coupled  with  the  civil  penalty  provisions  of  FTRK  ^Icti  can 
anount  to  SIOOO  par  day  for  each  day  that  a  violation  of  Section  13A 
continues  would  seem  to  provide  a  note  than  adequate  deterrent  to  any  abuses 
in  connection  with  such  transactions.  Thus,  the  public  benefits  Mhlch  the 
Board  sees  arising  from  sales  of  loans  between  related  Institutions  can  be 
readily  realized  without  any  substantial  likelihood  that  the  potoitial 
abuses  which  concern  the  Board  will  occur. 

In  view  of  the  foregoing,  it  appears  that  Congress  dwuld  take  into 
consideration  Its  action  In  enacting  Fim  when  deliberating  the  advisability 
of  this  portion  of  the  Board's  recommended  legislation.  To  fall  to  do  so 
would  be  to  seriously  ovsrregulate  In  this  area  without  any  denonstratad 
abuses.  Such  over regulation  would  Interfere  with  the  efficiency  of 
financial  Institutions  and  their  ability  to  provide  needed  financing  to  all 
sectors  of  the  economy.  The  public  would  be  harmed,  not  benefitted,  by  sudi 
action.  He  therefore  reconnend  that  Section  210  be  amended  to  retain  the 
existing  exemption  In  Section  23A  for  purchases  of  loans  on  a  non-recoucae 
basis  from  an  affiliated  bank, 

aaipnoti  fboh  reserve  RBOoiRpeHTS  -  sec.  211 

The  hearings  leading  to  the  passage  of  the  Depository  Institutions 
Deregulation  and  Monetary  Control  Act  of  1980  (P.L.  96-221)  generated  a 
great  deal  of  debate  over  the  necessity  for  mandatory  reserve  requlreBHits, 
the  form  of  such  reserves,  and  the  types  of  deposits  on  whld)  r«serv«B 
should  be  Imposed.  The  result  was  a  public  policy  decision  that  reserw 
requirements  are  necessary  for  monetary  policy  and  diould  be  iMfooaA  on 
transactions  accounts  and  non-personal  tine  deposits  at  all  depository 
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Institutions,  including  nan-menber  banks,  savings  and  loans,  mutual  savings 
banks,  and  credit  unions  as  well  as  Fed  meofcer  banks. 

ABA  supported  the  concept  of  unifora  universal  reserve  requireinents  as 
included  in  P.L.  %-221.  ABA's  position,  developed  by  our  consensus  process 
which  includes  Input  from  a  wide  cross  section  of  the  banking  industry,  was 
predicated  on  the  participation  of  all  financial  Interned la ries  of  all 
sizes.  It  should  be  pointed  out  that  it  was  the  Coniunity  Bankers  Division 
of  our  Association,  those  snaller  institutions  that  would  benefit  nost  by 
exeaiptions  Eron  reserve  requirements,  that  most  strongly  objected  to  a 
reserve  requirenent  burden  that  was  distributed  inequitably  anong 
institutions. 

Reserve  requirements  are  a  tax.  levied  on  depository  institutions  to 
facilitate  the  conduct  of  monetary  policy.  One  of  the  essential  principles 
of  taxation  is  that  the  tax  should  be  fairly  applied.  Congress  recognized 
and  acted  upon  this  principle  In  the  Monetary  Control  Act  of  1960  by 
requiring  that  all  depository  institutions  exercising  similar  transaction 
account  authority  maintain  similar  reserves.  At  the  sane  time.  Congress 
recognized  the  need  for  flexibility  during  the  transaction  period.  Because 
of  the  a<kn In  1  strati ve  ccaplexity  of  supervising  reserves  for  the  20,000 
institutions  with  less  than  $5  million  In  deposits,  the  Federal  Reserve 
Board  has  exercised  Its  achnlnlstratlve  discretion  by  twice  delaying  the 
inplementation  of  reserves  on  these  Institutions.  Our  Association  has  not 
objected  to  the  Board's  action  because  we  understand  that  smaller  depository 
institutions,  as  well  as  the  Fed,  need  time  to  adjust  to  nof 
responsibilities  as  major  as  reserve  requirements. 

.the  legislation  before  the  Comnlttee  today,  however,  would  permanently 
exenq>t  depositary  institutions  with  less  than  SS  million  In  deposits  from 
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racpilred  reserves.  Our  Association  stranuously  otrjscts  to  this  prapMal. 
If  reserve  requironsnts  matter  for  nonetary  policy  —  and  P.L.  96-221  said 
that  they  do  —  then  they  mist  be  applied  to  all  Institutions  offering 
transactions  accounts,  Indaad,  It  rttould  be  pointed  out  that  Chalram 
Voldcer  has  recently  testified  that  he  believes  the  Fed  ^Muld  be  glwi 
authority  to  extend  reserve  requlrcsKnts  to  nonay  narket  funds  aoca«slU.e  by 
checks  to  tnprove  nonetary  control,  nie  proposal  to  e»9ipt  certain  SMSll 
depository  Institutions  from  reserve  requlrasents  files  In  tb^  face  of  this 
testimny  and  the  record  eatablidied  in  the  hearings  culalnstlng  in  the 
Monetary  Control  Act  of  1960.  Money  held  at  these  Institutions  has  the  siae 
purchasing  power  as  money  held  at  large  Institutions.  Excess  anounts  of  It 
have  the  sane  Inflationary  potential. 

In  addition  to  the  question  of  Inpienentation  of  nonetary  policy  Is  the 
question  of  ccnpetltlve  equity.  ITiia  legislation  would  ccoate  an   unbslancvd 
situation  In  which  depository  Institutions  differing  In  size  facing  each 
other  in  a  cetrpetttlve  situation  would  be  worklr^  under  different  ground 
rules.  While  one  Institution  would  be  required  to  hold  a  portion  of  Its 
deposits  In  non-earning  reserves,  the  other  would  be  free  to  put  all  of  its 
deposits  to  work  for  Its  shareholders.  Vfe  also  note  that  many  of  the 
Institutions  whli^  would  be  freed  of  reserve  requlrefoents  —  credit  unl<ms 
—  are  already  free  of  Federal,  state  and  local  taxation,  state  usury 
ceilings,  and  many  of  the  regulatory  constraints  under  which  their 
conmerclal  bank,  savings  and  loan,  and  nutual  savings  bank  oonpetltors  nust 
operate, 

Itie  Anerlcan  Bankers  Association  strongly  opposes  this  section  of  the 
bill.  He  believe  that  equity  denands  like  treatnant  of  like  Instrunenta  at 
all  financial  Institutions.  If  the  Ccnnittee  sees  fit  to  eliminate  the 
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rcOTcve  burden  for  sane  Institutions  by  cxanpttng  a  certain  level  of 
dtposits,  we  balleve  that  the  tax  burden  of  reaerves  oust  be  elinlnated  for 
aU  Inatltutions.     Ihls  could  be  done  bf  an  outright  raooval  of  reserve 
reqittreacnts.    Given  the  lafiortant  role'  reserve  requlr«Mnts  play  In 
Monetary  policy,  a  nore  appropriate  approach  would  bm  to  pay  a  narket  rate 
of  interest  o 


s  to  the  Financial  Institutions  Regulatory  and  Interest 
Rate  Control  Act  [FIRK)  contained  in  Part  B  of  Title  II  of  the  bill  were 
first  trananitted  to  the  Conctress  bf  the  b«A  'regulatory  agencies  last  year. 
AC  that  time,  the  agencies  identified  these ..arasnikients  as  largely  tednlcal 
In  nature  and  stated  that  they  eicpected  to  tran^nlt  -additional,  more 
stABtartive  mendments  as  soon  as  they  had  readied- agreement  on  the 
provisions  the  amendments  shoald  contain.    Uthou^  the  agencies  have  not 
'  yet  forwarded  these  additional. aiwndMnts,  our  Association  has  been 
contacted  by  literally  hundreds  of  banks  expressing  their  dlanay  at  the 
unrart anted  burden  on  their  operations  caused  by  FtRA. 

.Of  particular  concern  to  banks  has  been  the  limits  the  Act  places  on  a 
bank's  ability  to  attract  and  retain  qualified  directors.    Through  the 
advance  loan  approval  requirements,  the  aggregated  single  borrower  limit, 
the  reporting  requirements,  and  the  scrutiny  of  loan  transactions  by  a 
bank's  entire  board  of  directors,  bank  directors  have  been  treated  as 
second-class  borrowers.     Our  Association  has  always  felt  these  restrictions 
on  a  bank's  dealings  with  its  ewn  senior  manogemBnt  to  be  overly  severe. 
But  with  the  evidence  that  has  become  available  since  Pira  was  passed 
indicating  that  the  presuned  abuses  at  tAiid)  FTRA  was  aimed  were,  In  most 
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cases,  virtually  nonexistent,  we  haw  ccme  to  the  view  that  a  najor  OVertiMil 
of  the  restrictions  on  bank  aana^cinent  officials  In  the  Act  Is  In  acd«r. 

Itierefore,  although  our  Association  would  be  si^portlve  of  most  of  tb* 
thrust  and  some  of  the  specifics  of  the  amendments  to  FIBK  oontalnad  in  Part 
B  we  would  strongly  urge  that  the  Comlttee  adopt  the  following  additional 
amenteents  chat  would  leave  the  Intent  of  FIRA  Intact  while  eliminating  soae 
of  Its  n>re  burdensome  and  unproductive  provisions] 

1.  Connlttees  of  boards  of  directors  should  be  peraitted  to  act  on 
loan  applications  and  board  approvals  could  be  nade  after  loan 
consutmatton  when  necessary  rathet  than  In  advance  by  the  entire 
board  of  dlrectots; 

2.  Ihe  individual  borrower  limits  applicable  to  State  chartered  banks 
should  apply  to  aggregate  loans  to  bank  nanagement  officials  and 
their  controlled  conpanies  or  their  political  caa^ign  coMnittaAS, 
rather  than  the  single  borrower  limits  of  the  National  Bank  Act; 

3.  Extensions  of  credit  to  subsidiaries  of  insured  banks  and  bank 
holding  companies  without  the  prior  approval  requirenents  of  the 
Act  should  be  authorized.  Such  loans  would  continue  to  be  subject 
to  the  requirements  of  Section  23(A)  of  the  federal  Reserve  Act  as 
amended; 

4.  In  addition  to  the  Amendments  proposed  to  Section  110,  that 
section  should  also  be  amended  to  permit  other  personal  loans  vf> 
to  925,000  for  nentier  banks  executive  officers.  In  addition, 
loans  secured  by  deposits  in  excess  of  the  amount  of  loans  tftould 
be  permitted  without  limit; 

5.  A  new  subsection  should  be  added  to  the  Chaitga  in  Bat*  Control  Act 
to  provide  that  whenever  the  primary  snjervlsory  agency  of  an 
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Insured  b«ik  Is  a  Stats  banking  authority,   the  approval  or  lack  of 
disapproval  of  a  proposed  acquisition  by  the  State  supervisor 
under  State  law  similar  to  Title  VI,  shall  praenpt  any  requlraaant 
of  notice  and  the  opportunity  to  disapprove  by  the  appropriate 
Federal  supervisory  agency; 
6,       Titles  VIII  and  IX  of  FlRh,   on  reporting  of  loans  to  management 
officials,  should  ba  deleted  because  they  have  already  been  shovn 
to  be  Ineffective,   duplicative  of  other  recordkeeping 
.  retjulranents,  ami  extremely  onerous  for  the  individuals  and  banks 
re^ilred  to  make  the  reports. 
In  the  opportunity  to  submit  additional  connents  for  the  record  which 
we  have  requested,  our  Association  will  be  submitting  specific  legislative 
language  to  effectuate  these  aoBnAnents. 


Mr.  Chairman,  Title  in  of  the  bill  would  tenove  limitations  and 
restrictions  of  the  Glass-Steagall  Act  to  allow  banks  to  provide  c 
two  additional  services  which  are  identical  In  their  basic  character  to 
other  services  currently  offered. 

Section  301  would  permit  banks  to  underwrite  and  deal   in  reveraM 
obligations  of  state  and  local  goverrinents.     In  1933,  ^^m\  Glass-Steagall 
was  enacted,  state  and  local  govemtnents  with  rare  exception  Issued  only 
general  obligation  bonds.     Congress  In  enacting  a  basic  prohibition  against 
bank  underwriting  of  securities  specifically  excluded  from  the  pr^lbltlon 
such  general  obligation  bonds. 

Even  by  1937,  revenue  bonds  constituted  only  about  two  percent  of  state 
and  local  obligations  outstanding.     But  today,  the  market  has  dianged.     In 
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1980,  over  seventy  percent  of  the  Hmldpel  bonds  Issued  were  cwvanue  bonds, 
niue,  tf  benks  are  to  serve  state  and  local  trovgiiwiiiita  in  raising  needed 
capital  funds  the  law  must  be  charqed. 

All  the  major  organizations  of  state  and  local  ^ommmtSf  such  as 
National  Governors  Association,  Nati(»ial  Association  of  Counties,  national 
League  of  Cities,  U.S.  Conference  of  Mayors,  and  Municipal  Finance  OfClcecs 
Association  have  endorsed  bank  underwriting  of  revenue  bonds,  nie  principal 
reason  for  this  unaninity  is  the  cost  savings  which  would  be  realized  by 
state  and  local  goverments  In  future  issues  of  these  bonds,  itw  Magnitude 
of  the  savings  Is  a  matter  of  controversy  with  academic  projections  running 
from  virtually  none  to  major  ainounts.  Dr.  William  Silber,  Professor  oC 
Economics  and  Finance  at  New  York  University,  recently  reviewed  twelve 
studies  by  nine  different  research  teams  and  concluded  that  based  on  1977 
data,  state  and  local  governments  would  have  saved  $S0  million  to  S369 
million  If  banks  could  underwrite  revenue  bonds. 

nie  reason  for  the  savings  are  several.  First,  the  added  ccapetltlon 
would  result  in  lower  underwriting  fees.  Second,  bonk  participation  would 
add  liquidity  to  the  secondary  market,  thus  reducing  Interest  costs.  And 
third,  bank  participation  would  expose  these  Issues  to  new  investors 
increasing  the  size  of  the  market  thus  reducing  Interest  costs. 

Underwriting  revenue  bonds  does  not  Increase  risks  to  banks  or  bank 
depositors  since  Section  301  would  limit  bank  underwriting  to  those  issues 
the  Comptroller  of  the  Currency  has  approved  for  bank  portfolio  Investment. 
We  urge  passage  of  Section  301. 

Section  302  imuIcI  authorize  banks,  bank  holding  canfenies,  their 
suteidlarles,  savings  and  loan  associations,  nutual  savings  banks,  and 
credit  unions  to  sponsor,  operate,  advise  and  sell  nutual  funds. 
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Ttw  SuproM  Court  In  1971  construed  th*  Glasa-Stugsll  Act  as 
prohibiting  »  bank  from  operating  a  collective  Inveatnsnt  fund  far  agency 
accounts,  ^le  Court  specifically  recognized  that  banks  could  collectively 
invest  trust  accounts  and  individually  invest  agency  accounts.  But  when 
agency  accounts  were  invested  collectively,  the  Court  held  it  was  tantamount 
to  a  nitual  fund  and  contrary  to  Glass-Steagall.  Itte  court  held  this 
despite  the  fact  that  the  assets  at  risk  were  those  belonglr^  to  the 
Investment  custoeters  and  not  the  depositors,  the  sane  as  In  the  cose  of  a 
collective  trust  fund. 

The  consequence  of  the  decision  is  that  banks  cannot  provide  the 
experience  and  knowledge  of  their  trust  departments  to  the  smaller  Investor 
in  an  efficient  and  economic  raanner.  Evidence  of  this  can  be  found  in  the 
fact  that  banks  have  not  been  able  to  provide  an  Investment  for  their  IBfc 
customers,  but  rather  have  had  to  limit  their  service  to  a  deposit  account 
subject  to  Regulation  Q  interest  rate  ceilings. 

Section  302  muld  allow  a  bank  to  provide  to  the  anallar  investor  the 
professional  knowledge  and  experience  of  its  trust  depactnent,  lower 
securities  transaction  costs.  Investment  diversification,  and  a  broader 
range  of  Investments,  'nwre  Is  general  agreement  among  many  econcoilsts  and 
others  that  equity  Investment  In  Anericon  business  Is  the  best  t>uy  in  the 
world  today.  Yet,  the  smaller  investor  Is  unable  to  participate  in  a  really 
efficient  and  effective  manner  in  this  market.  Section  302  would  dtange 
this.  Me  urge  the  adoption  of  Section  302, 

To  Che  extent  that  the  provisions  of  Glasa-Steagall  that  separate 
coonerclal  and  investment  banking  were  enacted  to  protect  depositors  and 
securities  investors  from  abuse,  the  world  has  also  changed.  ITw 
Glass-^teagall  Act,  itself,  contains  the  greatest  protection  for  depositors. 
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Federal  Deposit  Insurance.  Close  on  th*  heels  of  Glaas-Suagall,  CengrM* 
passed  the  Securities  Act  of  1933  to  require  coaprehenalve  disclosure  in  tbs 
public  sale  of  securities  and  to  prohibit  fraud  in  securities  transactions. 
In  1934,  Congress  passed  the  Securities  Exchange  Act  to  cegulate  brokers  and 
dealers,  the  securities  ex<^nges  and  to  prohibit  fraud  In  th*  Beeurltlas 
marketplace.  Subsequently,  tn  1964  and  1975  that  Act  was  extended  to 
require  coRprehensive  and  continuous  disclosure  by  publicly-owned  oaqp«nles 
and  to  extend  broker/dealer  regulation  to  mnlclpal  bond  dealers  and  bank 
dealers.  The  Investment  Cotnpany  Act  was  approved  by  Congress  in  1940* 
establishir^  a  detailed  regulatory  srtwine  for  Investment  conpanies.  nils 
Act  was  acc«if>anied  by  the  Investment  Advisers  Act  of  1940, 

In  more  recent  years  Congress  has  approved  the  Employees  Retlresent 
Income  Security  Act  (ERISA),  the  Financial  Institutions  Regulatory  and 
Interest  Control  Act  and  other  statutes  regulating  bank  sctivitlee. 

All  of  these  statutes  add  up  to  a  pervasive  system  of  governnent 
regulations  to  protect  depositors  and  investors  front  abuses  sudi  as  those 
that  preceded  Glass-Steagall. 

Beyond  this,  both  sections  of  Title  III  deal  specifically  with 
protection  for  depositors,  investors  and  other  bank  customers.  Sectlcn  301 
includes  a  nunber  of  limitations  relative  to  the  size  of  a  banks'  holding  of 
bonds  and  to  conflicts  of  Interest. 

The  bank  sponsored  mutual  funds  established  under  Section  302  would  be 
registered  as  Investment  companies  in  accordance  with  the  Investment  Oespany 
Act  and  subject  to  the  regulatory  provisions  of  that  Act.  The  Individuals 
In  the  bank  who  sell  the  shares  of  the  fund  would  have  to  meet  standards  of 
experience  and  training  establlAed  by  the  bank  regulatory  agencies  and 
would  have  to  coofily  with  standards  fo  sales  practices  set  by  those 
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agencies.  Coopltuice  la  assigned  to  ths  appropriate  barA  agency  and 
provision  Is  made  specifically  for  then  to  carry  out  this  respmslblllty. 
•titk  antlEraud  provisions  of  the  1933  Securities  Act  and  the  1934  Securities 
Exdiange  Act  would  be  applicable.  In  short,  the  depositor,  investor  and  all 
other  bank  custoners  are  fully  protected. 

Mr.  Chalman,  Title  III  tmuld  allow  banks  to  serve  their  custoners  more 
fully  with  the  necessary  regulations  whether  the  custoner  be  the  local 
coonunlty  or  the  people  of  the  local  ccanunlty.  It  ^ould  be  enacted. 

In  Nay,  we  testified  before  the  Conmlttec  on  both  of  these  Issues.  We 
request  that  our  connents  nsde  at  that  time  be  Insertad  at  this  point  In  the 
record  of  this  hearing.  (Please  see  Attachnents  Nos.  4  and  S.] 

USUFK  PRCWISIOMS  -  Title  IV 

ABA  endorses  the  provisions  of  Title  IV  Mhich  tfould  ptttupt  state  usury 
ceilings  on  extensions  of  oons«aner  credit  and  make  pemanent  and  coifilete 
the  preemption  of  state  ceilings  on  business  and  agricultural  credit.  Itte 
justification  for  this  action  Is  set  out  in  detail  in  the  attached  copy  of 
our  testlimny  before  the  Subcannlttee  on  Financial  Institutions  given  on 
July  15,  1981.  (Please  see  Attaciuimit  No.  6.] 

Briefly,  with  Increasing  costs  of  funds  to  financial  Institutions  and 
upward  pressure  on  interest  rates,  banks  located  In  states  with  restrictive 
usury  ceilings  are  unable  to  meet  the  credit  needs  of  their  custoners, 
particularly  in  the  consumer  loan  area.  As  a  result  of  these  pressures,  the 
need  for  federal  pteerptlon  of  all  state  usury  ceilings  has  become  a  major 
goal  of  the  financial  industry. 

lite  evidence  In  si^fwrt  of  elimination  of  usury  ceilings  Is  conclusive. 
First,  restrictive  ceilings  have  been  demonstrated  to  interfere  with  the 
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free  operation  of  the  marketplace  cesulting  In  a  decrease  In  credit 
availability.  Second,  evidence  demonstrates  that  consider  pcoteetlon 
argments  in  support  of  usury  ceilings  are  unfounded.  Conamers  are  best 
servad  by  a  caif>etitlve  marketplace  coupled  with  disclosure  of  the  cost  oE 
credit.  Finally,  the  national  scope  of  credit  omrkets  and  the  ecemomic 
disruption  caused  by  artificial  price  restraints  justify  Imedlate  federal 
action.  Because  a  creditor's  costs  of  funds  are  determined  alKist  entirely 
by  actions  that  occur  at  the  Federal  level,  restrictive  state  laws  governing 
the  rate  of  return  on  credit  extended  should  not  be  allowed. 

CREDIT  UMICH  PtCVISIOte  -  Title  V 

Title  V  provides  additional  authorities  for  the  Natlcstal  Credit  Union 
A^inistration  to  deal  with  troubled  Institutions.     As  stated  previously,  we 
believe  that  any  broadened  powers  for  regulatory  agencies  must  be  consistent 
with  the  condltior^  relating  to  FDIC  authority  to  assist  meirber  banks 
including  an  early  termination  date.     At  the  same  time,  we  believe  that  this 
type  of  emergency  legislation  should  not  serve  to  undermine  the  requirement 
that  restricts  credit  union  membership  to  those  with  a  cannon  bond  absent 
emergency  circumstances.     Although    most  of  the  remaining  provisions  of 
Title  V  appear  realtively  noncont  ravers  la  1,  our  Association  is  ooncemad 
that  Insufficient  time  has  been  available  to  review  these  provisions.     Our 
Association  cannot  support  any  additional  expansion  o£  credit  union  powers 
without  the  institution  of  coipetltive  equity  through  such  actions  as 
revocation  of  their  tax-exempt  status,   loss  of  their  taxpayer-subsidized 
facilities  in  Federal  buildings,  and  subjection  to  similar  regulatory 
raquiremants  as  those  affecting  coimercial  banks. 
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BMIK  HOLDPC  OQMPMff  IWSHRWCE  ACTIVITIES  -  Title  VI 

The  thrust  of  5.  172D,  to  quote  you  m.  OUiman,  Is  that  '... 
Depository  Institutions  should  have  Increased  flextbtltty  to  en^le  than  to 
engage  In  profitable  activities  and  to  serve  better  the  needs  and  wishes  of 
thelt  customers...,"  This  legislation  is  designed  to  allow  deposistory 
Institutions  to  coirpete  more  effectively  in  the  current  financial  services 
marketplace.  One   need  only  view  the  recent  acquisitions  of  securities  flrne 
by  insurance  ccnpanles,  banks  and  securities  firms  by  retailers,  and 
depository  infltltutlona  by  steel  eonpanles  to  realize  that  the  marketplace 
of  the  financial  services  industry  Is  definitely  changing.  While  most  of 
the  provisions  in  S.  1720  attempt  to  address  our  dianglng  marketplace,  by 
making  depository  institutions  more  con^titlve  with  those  non-deposltory 
Institutions,  i^e  are  perplexed  that  Title  VT  was  included  In  S.  1720.  TTw 
American  Bankers  Association  Is  on  record  as  having  opposed  this 
legislation,  the  last  tine  was  before  this  Connlttee  on  July  1,  19S0. 
Although  the  prohibitions  contained  In  Title  VI  are  specifically  designed  to 
preserve  Che  status  quo  with  respect  to  Insurance  activities  as  of  June  12, 
19S0,  they  are  wrong  In  principle.  Specifically: 

o   Anti-conpetltive 

o   Statutory  prohibition  of  a  specific  activity  abandons  sound  public 
policy  established  In  1956  and  afflmed  in  1970. 

o        Banks  and  bank  holding  conpanles  are  now  prc^Iblted  ty  1**  f[^*< 
'tie-In*  sales  activities 

o   Increases  regulation. 

The  consistent  posture  of  bankers  Is  that  Increased  conpetltlon  should 
be  accomodated  by  removing  restrictions  that  Inpose  cocapetltlve 
disadvantages  on  banks.  CXir  membership  has  again  and  again  Indicated  that 
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we  are  not  seeking  protection  frca  co^etltion  but  are  aeeking  a  aore  level 
pla/lng  field  on  which  to  oci^Kte  with  ourselves,  with  other  types  of 
financial  Intltutlons,  and  with  other  less  regulated  businesses.  Title  VI 
is  not  cmly  inconsistent  with  our  long  striding  position  on  cci^ietltion,  but 
it  is  irconslstent  with  the  other  provisions  In  S.  1720  which  attofits  to 
level  the  field  of  play  and  so  Mr.  Chaicnan,  we  nust  oppose  Title  VI  oC  S. 
1720. 

Should  the  Ccnntttee  desire  to  retain  Title  VI  of  this  legislation, 
then  Title  VI  should  be  anended  to  Include  savings  and  loan  holding 
ccapanles  and  their  service  corporations  anong  those  to  be  restricted  In 
Insurance  activities.  Likewise,  since  existing  law  prohibits  *tle-tn*  sales 
by  banks  and  bank  holding  ccspanies,  the  sane  prohibitions  should  be .applied 
to  savings  and  loan  associnions  and  savings  and  loan  holding  ccapanles. 

DICBEftSED  DEPOSIT  DISORWICE  PCR  lift  MP  KECGH  ACCOHfTS 
-  Sec.  701 

Section  701  would  Increase  the  deposit  Insurance  on  IRA/Keogh  accounts 

from  5100,000  to  $250,000.  We  recognize  the  otwious  advantages  such  as 

Increased  protection  for  IRA/Xeogh  custowers  as  well  as  the  additional 

Inducement  for  Individuals  to  provide  for  their  own  retlrenient.  However,  we 

realize  at  the  same  time,  that  an  Increase  In  Insurance  for  certain 

specialized  accounts  historically  leads  to  increased  levels  of  Insurance  for 

all  deposit  accounts.  Such  events  would  expose  the  insurance  fund  to  a 

significantly  Increased  potential  liability.  This  seetns  untimely  under 

present  economic  conditions.  Additionally,  suc4i  an  Increase  would  also 

diminish  the  incentive  for  well  managed  institutions  to  continue  to  excel  in 

the  skills  which  separate  than  from  institutions  which  are  not  as  well 

managed . 
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INTERHATIOMAL  BAMKING  FftCILITIES  -  Sec.  702 
On  June  9,  19B1,  the  Federal  Reserve  Board  authorized  the  establishment 
of  Internatltmal  Banking  Facilities  (IBF's)  within  the  boundaries  ot   the 
United  States  coinnencing  December  3,  1981.  The  basic  lAjectlve  of  the 
Federal  Beaerve  Board  was  to  enable  U.S.  banks  to  offer  International 
banking  services  in  the  U.S.  which  are  competitive  with  those  offered  at 
offshore  financial  centers.  Under  existing  provisions  of  law,  the  Federal 
Deposit  Insurance  Corporation  Intends  to  assess  the  FDIC  insurance  premium 
on  those  deposits  taken  by  IBF's  located  within  the  United  States,  while 
offshore  depioslts  are  now,  by  statute,  execnpt  ttom  such  assessment.  Section 
703  would  exempt   deposits  at  domestic  IBF's  from  both  federal  deposit 
insurance  assessment  and  Insurance  coverage,  and  is  supported  by  the  ABA. 

Currently,  one-half  of  the  business  conducted  by  offshore  branches  ot 
U.S.  banks  consists  of  interbank  placements  that  typically  carry  margins  ot 
l/16th  of  1  percent,  or  less  than  the  gross  1/12  of  1  percent  FDIC 
assessment  which  would  otherwise  be  imposed  on  the  deposits  of  affected 
domestic  IBF's.  Since  such  margins  are  so  slim,  the  lirposltion  of  FDIC 
insurance  assessments  would  provide  a  significant  disincentive  to  the 
establishment  of  domestic  IBF's.  Section  702  would  generally  make 
ajiplicable  to  domestic  IBF's,  the  same  exemption  now  available  to  IBF's  ot 
foreign  banks  and  Edge  Act  Corporations,  thus  furthering  competitive 
equality  among  such  Institutions.  There  are  three  other  public  benefits 
that  would  be  gained: 

1.  U.S.  revenues  could  increase  because  the  taxes  on  the  profits  of 
the  international  banking  business  returned  to  the  U.S.  would  be 
paid  to  the  Treasury  rather  than  a  foreign  government. 
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2.  The  UniteiJ  States,  and  its  majoir  cities,  would  enhance  its  status 
as  an  Internationa],  banking  center  for  otfeiing  deposits,  loans, 
and  related  services. 

3.  The  conduct  of  international  banking  business  in  the  United  States 
rather  than  abroad  would  facilitate  supervisory  oversight. 

For  these  reasons,  the  ABA  recoinnends  enactment  of  Section  702. 

maiTH-iw-LBroiNG  nasmtKms  -•  sec.  703-706 

Our  position  on  these  anendnents  to  the  Truth-In-Lendlng  Act  will  be 
set  out  riore  fully  In  a  supplemental  stateaent  for  the  record.     Let  ne 
briefly  state  our  position  on  each  of  the  proposed  anendnents. 

Section  703  would  exwnpt  real  estate  brokers  from  the  requlrcnents  of 
the  Act.     Problems  associated  with  real  estate  transactions  under 
Trutb-Ir^rLendlng  should  be  addcessad  in  a  broader  context.    We. feel  that  the 
sane  policy  considerations  that  dictate  in  favor  of  cxenptlng  real  estate 
brokers  also  dictate  In  favor  of  an  exemption  for  all  first  mortgage  loans. 

Section  704 -would  provide  a  coNplete  federal  preeinptlon  of  state 
disclosure  laws  coupled  with  an  op^rtunlty  for  states  to  'opt  out*  of  the 

federal  law.     We  support  a  coaplete  federal  [ |il  tmi  of  state  lows  similar 

to  Truth- in-Lending.     However,  we  oppose  any  option  for  states  to  enact  laws 
that  In  any  way  differ  from  the  federal  law.    Such  an  option  is 
counterproductive  to  the  purpose  of  the  law  to  prcoote  national  uniformity 
and  promote  credit  shopping  and  consumer  awaraiess  of  rates. 

Section  70S  would  amend  the  civil  liability  provision  of 
Truth- In-Lending  by  eliminating  the  minlmin  statutory  penalty,  increasing 
the  Riaxlnum  statutory  penalty  and  providing  that  no  statutory  penalties 
would  be  allowed  unless  the  court  found  that  the  creditor  was  tn 
'substantial  nonccvpl lance*  with  the  law.     ABA  supports  elimination  of  all 
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statutory  penalttes.  If  statutory  penalties  are  retained,  we  would  favor  a 
'ctood  f«Ith'  coepllance  standard  linked  to  the  'substantial  nonccnpl lance' 
test,     nils  will  be  discussed  more  cAopletely  In  our  suppleoental  atatenvit. 

Section  706  would  sxtend  the  mandatory  effective  date  of  changes  made 
by  the  Truth-ln-Lendlng  StnpllElcatlpn  and  Refom  Act  for  six  oonths.  We 
support  such  an  extension. 

In  sixmary,  Mr.  Chalraian,  we  thank  you  for  Introducing  S.1720,  and 
thank  the  Ccranlttee  for   Its  proo^t  attention  to  the  public  policy  Issues 
addressed  In  the  bill.    With  the  exception  of  Title  I-Parts  A  and  B 
(bank-like  powers  for  thrift  institutions).  Section  211   (exenptions  fron 
reserve  requirements),  and  Title  VI  {prohibited  insurance  activities),  the 
American  Bankers  Association  supports  S,  1720,  and  will  work  for  Its 
enacUnent.     I  have  stated,  we  recoimend  sense  amendnents  to  other  provisions 
of  the  bill  and  will  provide  additional  connents  to  the  Cooalttee  prior  to 
the  close  of  these  hearings. 
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AMERICAN  BANKERS  ASSOCIATION 


OctdtBC  20,  1981 


,   19S1  Senatcr  Lugar  introduced  S.   1686,  a  bill 
designed  to  provide  greater  returns  on  state,   lOQil,  and  Federal 
gDvemnent  deposits,     Cn  Octabec  16,   1981,  me  were  requested  to  coimrait 
on  S.   1686.     Governrental  units  already  enjoy  several  advantages  over 
otlier  classes  of  defositars.     Their  acxounts  must  be  collateralized 
in  most  states,  ard  they  can  earn  a  higher  rate  of  interest  ca^  their 
time  deposits  than  on  other  deposits  of  caiparable  maturity. 

llie  first  section  of  this  bill  wxild  eliminate  reserve  requiraients 
on  dsnand  depjsits  of  Federal,  state,  ard  local  govemnental  units. 
•Hie  sole  purpose  of  ijifosing  reserve  requirements  on  any  category  of 
account  is  to  effectuate  monetary  policy.     Mhile  our  Associatim  could 
agree  that  a  reexamination  of  the  htonetary  Ccmtrol  fict  may  be  appropriate 
in  order  to  detenrine,  among  other  thijigE,  the  effectiveness  of  rieserve 
requlrsnents  that  do  not  act  \:ipon  over  $160  billion  held  as  near  ncmey 
in  inoney  irerket  nutual  funds,  piecaneal  treatir^it  of  reserves  on  govemnental 
units  se£iTis  in^prcpriate . 

The  saccmd  sectitn  of  S.    16B6  noold  direct  the  Depository  Institutions 
Deregulation  Connittee  to  increase  the  ceiling  rate  of  interest  on  public 
unit  dorand  deposits  to  the  maxiitur  rate  payable  on  other  su:h  accounts. 
Althoi^h  it  is  not  entirely  clear  hM  the  bill  vrould  increase  ceilings 
cn  danand  deposits  vfliere  there  are  presently  no  ceilings,   it  is  clear  that 
the  intent  of  this  secticn  is  to  ignore  the  clear  agreanent  of  Cor^ress  to 
phase  in  interest  rate  deregulation  over  six  years.     Because  the  Depository 
Institutions  Deregulation  Act  of  last  year  retained  t.'ie  Banldjig  Act  of  1933's 
prohibiticn  on  the  payment  of  interest  on  danand  deposits,   the  Deregulation 
Connittee  cannot  legally  allcw  any  payment  of  interest  on  public  unit 
daiand  d^iosits  until  April  1,   1986,      We  si^port  the  continued  phase  in  of 
deregulfltirai,  ani  cannot  agree  that  Cor^ress'   intent  to  defer  the  ranoval 
of  interest  payment  prohibiticms  on  datand  depoBits  should  be  altered  before 
the  filflSe-cut  of  deposit  interest  ceilings  on  tiree  deposits  has  yet  begun. 

Ttie  bill's  third  section  would  authorize  public  unit  depositors  to 
neintain  NOW  accounts.     It  wculd  repeal  a  provision  of  the  Dqository 
Institutions  Deregulation  Pet  limiting  [CW  accounts  to  individuals  and  certain 
nonprofit  organizatiois,  and  overturn  a  recent  decision  won  b/  ABA  in  the 
U.S.  District  Court  for  the  District  of  Colunbia  clarifying  that  Coi^ressional 
intent.     Under  the  Deregulation  Act,  public  units  inould  be  entitled  W  interest 
on  their  MCM  accounts  in  1986.     Me  continue  to  suf^iort  this  pJiase-out 
schedule  enacted  by  Cotqress  allowing  dq>:>sitoiy  institutions  anple  tiine  to 
prepare  thorselves  for  the  hlghex  cost  deregulation  will  bring. 

He.  OBinnan,  ue  oust  cfipose  S.  1686. 
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SUBJBCT:     RBCWit  Govwiwnt  Actlona  to  Halp  Sp«clalli»d  thrift  Inatttutlona 

Since  July  Itt,  Padaral  l«glalatl\w  or  ragulaury  actions  takan  to  halp 

thrift  iMtltutlcHiB  Include  I 

o       Intar—t  Rata  Future  —  On  July  3,  tha  tSUB  Uauad  raguatlona  to 
pandt  S  S  Ls  to  usa  any  Intaraat  rata  tuturaa  oontract  daalgnaCad 
for  trading  ty  tim  Cowndtty  nituraa  Trading  Coanisaton,  provldad 
that  tba  aacurlty  on  Hhlch  tha  tuturaa  contract  Is  baaad  la  one  In 
whldi  fadarals  are  legally  authorized  to  inveaC.     In  addition, 
Inatasd  of  authorizing  tha  specific  type*  of  hedga  transactions  In 
which  an  association  aiay  engage,  Che  regulation  provldea  general 
authority  to  uae  futures  contracts  to  reduce  the  net  Intereat  rate 
risk  exposure  to  uhteh  asaoclattons  are  subject.    ExBq>les  of 
hedging  transactions  that  could  adileve  this  purpose  Include  Aort 
futures  positions  taken  to  hedge  fin  ccMaltMants  to  originate  or 
purchase  sortgages  or  nortgage-ralated  aecucltles,  to  protect 
against  declines  In  value  of  portfolio  InvaatMants,  to  fix 
liability  costs,  and  to  hadga  tha  uturtty  'gap*  uhldi  arlsaa  fron 
borrowing  short  and  lending  long.     Mao  pervltted  under  tha 
iwidaJ  regulation  are  long  futures  positions  taken  to  hedge  fira 
1  to  sell  wrtgagas  not  yet  originated  for  those 
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associations  that  e 
The  position  ItMt  —  mx  immm   e^ml  cd  the  not  woctti  of  «i 
association  latdtr  prior  ragnlatlonB  —  bos  been  ellainBtcd. 
All  Sawets  Certttteatea  —  Sec.  IZS  of  tte  Bexntadc  Reoovary  Tn 
Act  of  1961  (P.L.  97-34)  provides  tor  the  crutlon  of  All  SMoaia 
Certificates  for  use  by  banks,  credit  unions,  ad  thrifts.     1l» 
U.S.  League  of  Saving  Associations  estlaates  that  the  thrifts 
wtU  pick  i4>  at>°ut  S162  blulon  of  the  $350  billion  that  the 
certificates  are  expected  to  generate.     Depislc  costs  for  botl) 
banks  and  thrifts  are  expected  to  be  reduced,  mti  this  redaction 
In  dffioslt  costs  could  be  expected  to  greatly  1b mi  the  s^naxa 
on  S  t  L  ofieratlng  nrglns.     On  SeptaM»r  3.  1981,  OOC  adoptsd 
All  Savers  Certificate  Regulations.     DIDC  Further  clarified  chaae 
regulations  in  a  Question  and  Arnwet  Press  Release  Issued 
September  21,  1961. 

Geograi^ilc  Bestrletlona  on  rsos  —  On  August  6,  1901,  the  rSB 
Issued  a  final  rule  taking  effect  liaedlately  to  grant 
Pedecslly-chsrtered  5  G  Ls  and  autual  savings  banks  the  authority 
to  establish  and  use  rcaote  service  units  on  a  natlonfid*  bssls. 
In  rennring  geographic  restrictions  on  RSUs,  the  Bonk  Board  said 
that  liberalization  was  necessary  to  correct  a  cofietltlve 
Irtialance  between  S  K  La  to  provide  their  out-of-state  custe—rs 
with  convenient  and  cost-cCftclent  services,     nie  new  regulations 
are  more  liberal  than  regulations  applying  to  national  banks. 
Amortization  of  Hortgage  Losses  —  On  August  13,  the  niLEe 
proposed  regulations  to  permit  S  t  Ls  to  spread  the  Inpact  of  the 
sale  of  mortgage  losses  over  the  remaining  life  of  the  mrtgages 


/ 
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■old  iMtMd  of  ropoctlnq  cha  loaa  In  the  y«ar  of  ttw  ula.  Wttla 
tha  ml*  is  appllcabla  to  all  liwurad  S  s  Ls,  atocfc  aSBoctatloiw 
could  not  UB«  this  pracadur*  sine*  tlMtr  bslanc*  AMts  wuat  be 
approvBd  by  a  c«rtlfi«d  public  accounting  fii>>  whldi  Iwtst  that 
loosas  In  salaa  aust  ba  rapoitsd  txi  tha  Inceaa  staCnanC  oovarlng 
tha  period  In  whidi  the  aale  waa  aada.  n«K  has  announced  that 
ybtn   thaoa  accomtlng  regulations  becoaa  final,  It  expacta  to  ba  a 
buyer  of  low-ylaldtng  nort^agM  at  a  diaoouit. 
Hortqaqa  Ootp.  Swap  —  On  August  17th,  tha  Federal  Bcaa  Loan 
Itortgaga  Corp.  araxxincad  a  mortgage  miap  progran.  Under  this 
progra*,  landers  of  all  typaa  tnuld  ba  peiMlttad  to  sail  padcagas 
of  mrtgages  to  the  Mortgage  Corporation  on  a  bid  baala.  The 
Hortgaga  Corporation  would  then  purchase  these  Mortgages  and 
aaaartila  tha«  within  a  Participation  Cartiftcata,  Hhare  tha 
Corporation  guarmtaes  tinely  payaent  of  interest  at  the 
applicable  rats  and  full  return  of  principal.  Ifie  mortgagee  muld 
than  buy  back  tha  PC,  now  a  mortgage  bacfcad  security,  uhtcti  the 
lareler  cai  then  use  as  a  aacurlty  tor  repurchase  agreronta  or 
•ale  Co  Imiastaient  bankers.  Ihrifts  hold  aixut   $60  billion  of 
mortgagea,  the  alze  of  the  Mortgage  Corporation's  progran  In  1981 
is  eatlMted  at  S2  billion  and  perhaps  $20  billion  in  1961.  R.R. 
4S1S  haa  baan  Introducad  in  tha  Rouse  to  give  both  R««  and  the 
Mortgage  Corp.  expanded  authority  to  punAiase  aDrtgages  aora  than 

fed  Raserne  Account  —  On  August  20th,  the  Pad  Rasarva  put  into 
affect  an  axtandad  credit  progrm  to  provide  eaargancy  funds  for 
financial  Inatltutlons  at  a  rata  of  14  percent  annual  rata  fOr  tha 
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first  60  days  of  ttw  borrowing,  15  percent  for  th*  next  90  days, 

and  16  percent  thereafter.  Tlits  cofiaies  with  the  19  percent  S 

La  pay  on  advances  frcai  the  Ihme  Loan  Bank  Syston. 

IncMM  Capital  Certificates  —  Ttie  week  of  August  31st,  IHLGF 

announced  the  creation  of  incase  Capital  Certificates  and  ot 

FBLIC  Pnwlssory  Note.  Incone  Capital  Certificates  are  Is^ 

a  njtual  savings  and  loan  association  to  the  Federal  Savi 

Loan  Insurance  Corporation,  pursuant  to  a  fora  of  Natter 

prepared  by  the  FSLIC,  .in  exdtange  for  a  five-year  prop 

of  the  FSLIC.  ICCs  are  a  unique  fora  of  equity  securi 

deslqned  as  a  hybrid  between  traditional  debt  and  aqu 

securities.  They  provide  for  Annual  Inccsn  rnifanl ' 

equivalent  to  dividends  or  Interest,  and  annual  red- 

payments,  but  In  each  case  only  if  (t)  the  issuing 

loan  ssoclatlon  has  net  incoaie,  with  peyMtnta  bel 

specified  percentages  of  such  net  Incoeie  end  {11 

worth  standards  are  net.  It  is  expected  that  I 

treated  as  equity  on  the  balance  sheet  of  the 

In  accordance  with  generally  accepted  acoount 

is  prinarily  because  the  Incone  Capital  Cert 

only  to  the  extent  of  specified  percentage  - 

tY  the  issuing  association  froai  any  net  In 

equity  securities.  Annual  1 1  iliiil  tiiiiii  of 

value  of  the  Incone  Capital  Certificates 

incane  of  the  savings  and  loan  nwnr  1  n  T 

worth  Is  equal  to  or  greater  than  21  • 

provided,  hwever,  that  aggregate  red 


=,  Google 


to  prior  poyBcnts  of  all  Acci^ulatlw  ^nuiU  due  with  taappn   to 
Annual  IncoK  P^aants.  oannot  moMd  75*  of  Its  Mt  Inccae  or 
nduc*  Ita  not  worth  to  lass  than  2t  of  Ita  total  aa**ts. 
tBUC  Prcalaaory  Hotaa  —  ara  a  flva-yvar  proNisaory  note  Isauad 
bf  tttt  Federal  Savlnga  and  Loan  inmranct  Corporation  to  purttiaaa 
tnxmm  Capital  Cartitlcatas  Ismiad  by  a  wtual  savings  and  loan 
association.  ^My  ara  Paytiile  soiiannually  at  a  rate  equal  to  (I) 
the  average  duilng  the  laat  aonth  of  audi  period  of  the  arttfaaBtic 
Bvaraga  of  equivalent  bond  yields  for  Che  aosC  recent  U.S. 
Trsasury  flve-yaar  nota  plus  (11)  one-half  of  the  difference 
between  the  average  of  tba  dally  closing  equivalent  bond  yields  on 
a  new  raia  Credit  consolldatad  obligations  and  Fadaral  Bam  Loan 
Bank  Systaai  obligations  Issued  within  the  last  three  aonths  of 
sudi  period  and  tba  arlthnatlc  avaraga  aqulvalant  bond  yield  on 
U.S.  Treaaucy  obligations  oC  the  sane  natutlty  during  the  smm 

It  la  aiqiectad  that  tba  FSLIC  nota  will  ba  traatad  as  a  cash 
equivalent  on  the  balance  sheet  of  the  savlnga  and  loan 
association  to  tifilch  It  Is  Issued,  In  accordance  with  ganarally 
accepted  accounting  principles,  In  an  «anunt  equal  to  the  fair 
narket  value  of  the  note  at  the  date  of  lasuance.  Hie  note  alao 
can  be  utlllMd  by  the  association  to  aatlsfy  Its  regulatory  net 
worth  and  liquidity  cequlrements. 

Cltliens  Federal  Herqer  —  On  Septenfcer  4,  the  Federal  Htxaa  Loan 
Bank  Board  —  through  the  Federal  Savings  and  Loan  Insurance  Corp. 
—  cwnvrted  MaAlngton  Savlnga  Association  of  nlanl,  Florida  froM 
a  state  to  Federal  charter.  HMt  Sid*  Federal  of  Haw  York,  Mew 
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York  was  than  Bergad  Into  Washington.     Washington  Maa  naxc 
oMivertad  to  a  stock  caa^anv...ralloHlng  thla,  Clttzsis  conwrtod 
frcm  a  Callfonila  sCate-chaEterad  Institution  to  a  Padetal  stock  S 
t  L.     TtM  chaitsr  change  waa  jimasd  bacause  state  assoclatlona 
cannot  nerge.     Katltxial  Steal,  lAlch  owns  Iftittad  Financial  Coip., 
parant  of  iCltlzens  Fadaral,  agreed  to-infusa  $TS  ■lllton  In  e^ilty 
lnto.:the  SSL  over  the  nsxt  36  Bonths. 
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ATTACW-ENT  HI 


nie  proposed  liberalization  of  the  1915  acceptance  limitations  would 
have  five  principal  benefits.  The  first  benefit  would  be  the  enhanced 
ability  of  a   regulated  sector  of  out  ecortonv  to  coirpete  with  unregulated 
credit  sources.  Kan/  customers  who  would  like  to,  but  for  various  reasons 
do  not,  obtain  bankers  acceptances  will  usually  obtain  funds  through  sources 
of  credit  that  are  presently  unregulated,  such  as  connerclal  paper.  In 
addition,  acceptances  are  available  from  foreign  banks  which  generally  do 
not  have  any  limitations  on  the  acceptances  that  they  generate  abroad  In 
their  own  markets.  Relief  fron  the  present  limitations  would  permit  member 
banks  to  compete  more  effectively  with  these  unregulated  credit  sources. 

Second,  acceptance  financing  for  smaller  U.S.  exporters  and 
agricultural  concerns  would  be  Increased.  Because  demand  for  acceptance 
financing  exceeds  the  present  limitation,  banks  must  allocate  acceptance 
credit  among  customers.  Other  customers  are  either  unable  to  obtain 
acceptance  financing  or  must  pay  a  premium  for  such  financing.  Again, 
relaxed  limitations  would  Increase  the  nimber  of  customers  for  whom 
acceptance  flnwicing  is  available. 

"Hilrd,  eligible  acceptances  are  considered  to  be  one  of  the  highest 
quality  forms  of  obligation,  from  the  perspective  of  both  the  bank  that 
provides  the  financing  and  the  purchaser  of  the  acceptance  from  the  bank. 
This  high  quality  reflects  the  very  nature  of  the  acceptance.  An  acceptance 
created  under  Section  13  of  the  federal  Reserve  Act  Is  short-term  {In  no 
case  may  its  maturity  exceed  180  days  frotr  the  time  of  acceptance)  and  Is 
self-llquldating  from  the  proceeds  of  the  underlying  transaction.  We 
believe  banks  should  be  encouraged  to  make  this  type  of  non-speculative. 
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productive  ci«dlt  extension.     A  relaxation  of  theae  llMitationa  wouU 
provide  such  encourageaent. 

Fourth,  the  availability  of  additional  baiters  acceptAxse  financing 
would  make  a  significant  contribution  to  the  United  States'  position  as  a 
center  of  international  trade  and  finance.  As  previously  indicated,  the 
current  acceptance  llDltatlona  are  no  longer  reasonable  In  ll^it  of  the 
gioMh  In  international  trade  and  finance  over  the  past  65  yaacB  and  the 
ocanpetitlon  arising  frcn  unregulated  foreign  barics. 

Finally,   an   Increase  In  this  low  cost  fom  of  financing  aay  help  to 
reduce  the  trade  deficit  which  the  United  States  has  been  experiencing.     The 
favorable  lupact  should  be  felt  on  both  the  export  and  lifxirt  sides  of  tlw 
equation.     Any  relaxation  in  the  acceptance  linltatlona  would  facilitate  tha 
ability  of  United  States  exporters  to  obtain  this  low  cost  fom  of  financing 
and,  accordingly,  to  erttance  their  ccefietitlve  position  vls-a-vls  foreign 
exporters  whi(^  are  able  to  obtain  acceptances  froei  banks  not  siAject  to 
limitations.     Sec.  209  would  also  enable  more  United  States  iaporters  to 
avail  theinselves  of  low  cost  acceptance  financing  and,  thus,  reduce  the 
total  coat  of  U.S.   Inports. 
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ATTAOMOT  IV 


Ccnnerctal  banks  have  been  legally  auChoclzed   for  many  years  to 
undemrite  and  trade  in  generial  obligation  bontJs  o£  state  and  local 
goverranents,  and  in  doing  so  have  contributed  importantly  to  creating  an 
efficient  market  for  the  financlnij  of  State  and  local  ijavetnment  capital 
tequirsments      Because  of  tas-1 Imitation  measures  being  imposed  on  state 
and  local  ■governments    all  governmental  units  are  cslying  to  a  growing 
extent  on  revenue  tonds  to  meet  project  financing  requirements  (water, 
sewer,  hospital,  recreational   facilities,  etc.).     Reveiwe  bonds  accounted 
for  over  70%  of  alj  new  municipal  bonds  issiEd  in  1980  —  a  dcamatic 
Increase  frcm  33%  in  1970      BanXs  are  prohibited  by  the  Bartcing  Act  of 
1933   (the  Glass-Steagall  Act)   from  being  underwriters  in  this  now  major 
section  ol  the  Municipal  securities  market. 

The  principal  pubii:  policy  reason  for  legislation  to  allow  banks  to 
undeiwrite  revenue  honds  is  the  sti^stantlal  savings  It  will  provide  state 
and  local  -qoverrenents  and  tfieir  taxpayers  without  any  new  federal 
expend  tures.     The  magnitude  of  the  savings  Is  a  subject  of  heated  debate, 
with  various  academic  experts  on  various  sides  of  the  issue.     However,  a 
recent  comprehensive  review  by  Dr    William  Siller,  Professor  of  Ecornnics 
and  Finance  at  New  York  University  of  1 J  studies  by  nine  different  research 
teams,  concluded  that  a  conservative  meChodology  applied  to  1977  data 
'produced  dollar  savings  between  SBO  million  and  S369  million'  for  state 
and  local  governments. 

There  are  two  principal  reasons  that  bank  competition  for  municipal 
revenue  bonds  will  save  utoney  for  state  and  local  qaverrunents.    First, 
increased  competition  In  a  market  now  served  encluslvely  by  broker/dealers 
uill  reduce  the  fees  imposed  Cy  underwriters  for  bringing  a  new  issue  to 
market.     Second,  bank  participation  In  the  secondary  irerXet  will  lower 
interest  rates  issuers  pay  by  increasing  the  liquidity  of  municipal  revenue 

The  legislation  we  seek  would  permit  banks  to  underwrite  and  trade 
only  in  Invest-iierit  grade  municipal  r:'.-' ,  !■}  ■-(■.''-,   -'.[--■■'     -  r.^idered  safe 
enou^   for  banks  to  invest  in.     It   .,  '  "     nderwrtte  or 

trade  in  corporats  securities.     Th.'  r'j'jS 

safeqijards  against  any  possible  abuse,  and  It  requires  an  ■  j:il  report  by 
the  Secretary  of  the  Treasury  so  Congress  can  regularly  assess  the  impact 
of  bank  eligiblity. 

Recognizing  the  potential  public  benefits  of  this  legislation, 
endorsement  of  the  legislation  has  come  from  many  public  issuer  groups 
including  the  National   League  of  Cit!->;,  the  National  Association  of 
Counties,   the  Municipal  Finance  Offir^r^  Association,  the  National 
Governors  Association,    the  National  A'    -■.■,  iij  .'   of  State  Auditors, 
CMiptrollers  and  Treasurers,  the  U.S.  Conference  of  Mayors,  the  Airport 
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operators  Council  Inten^Cional,  erd  others.  In  the  past,  ^. 
has  also  cone  froD  such  federal  agencies  as  the  Board  of  Covernscs  of  the 
federal  Reserve  System,  the  Office  of  the  Comptroller  of  tlie  Currency,  aid 
representatives  of  the  Depairtannt  of  the  TTeasucY- 

Legislation  permitting  barks  to  coopete  In  the  Buntcipal  revcnje 
narket  has  passed  the  Senate  twice  since  the  b1<)-196Gs,  but  has  been 
blocked  In  Subcocoittee  In  the  House.     This  legislation  is  now  ready  for 
proaft  action. 
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ISSUE:      AUTHORIZE  BANK  COMMINGLED  fiCQICi  ACCOUNTS 

Another  response  to  the  irnpact   that  money  market  Eurela  have  had  on 
hanks  and  SSLs  is  ta  allow  banks  and  SSLs  to  offer  their  own  imney  market 
funds.     Such  funds  would  r.r.'-.     -  :.-■■.   to  the  banks  and  SSLs  deposits 

for  their  use  in  meeting  housing,  consumer  and  other     r.-  ^..    .-,   ,   .l   ■.tiey 

vould  nffet  them  the  opp^^rriiriiCy  to  retain  their  customers  who  decide  to 
withdraw  their  deposits  and  invest  them  in  rroney  market  funds.  Then,  as 
Reg  Q  is  relaxed  and  as  short-term  ■-■-.•r 

nay  nore  readily  and  easily  return  -  Bank  and  SSL  ironey 

rurket   Eunfs  would  ease  dlsirKeri^'.'  '.  -"  .  ...    _   .    fiu^js  under 

t[i9  :wr,aqr-TPPt  cincrrl  oE  local  banks  and  S6Ls  rather  than  seeing  the  funds 
flow  to  th'!   'rr.'.t'l  of  ironey  centers.     Further,   there  should  be  an 
increased   incentive  and  capability  on  the  part  of  these  money  market  funds 
to  invest  in  CDs  and  other  short-terra  Instruments  of  nomoney  center  banks 
md  in  a  broader  range  of  conmercial  paper. 

Banks  possess  a  competence  and  experience  in  investing  short  term  that 
is  unsurpassed.  n  fact,  banks  serve  as  investment  advisers  to  many  of  the 
currant  money  aiarket  funds.  American  savers  should  be  given  the  benefit  of 
this  competence  by  allowing  bank  and  S&L  competition  with  the  current 
£ijnJ3  "We  jr^e  the  CormiCr.&e  to  approve  legislation  that  would  allow  banks 
and  S&LS  to  sponsor  and  sell  shares  of  a  mutual  fund. 

The  idea  of  banks  and  S&Ls  offering  mutual  funds  did  not  originate 
with  the  phenomenon  of  the  ,iioney  market  fund.     Banks  have  sought  this 
authority  for  altrost  twenty  years. 

In  1963  the  Congress  transferred  regulatory  authority  over  national 
bank  trjst  departments  and  bank  collect  ve  tt'Jsi  funds  to  the  comptroller 
of  theCiiirency  from  the  Federal  Reserve  Soari      it  also  in  that  year 
en.icteJ  the  Keogh  Act  authorizing  retirement  pi. in  deductions  for  the 
aelf-eiTpIoy-ed      A  controversy  quickly  developed  !:  Between  the  Comptroller  and 
Che  Security  and  Exchange  Comnisslcn  regardin-g  Che  jurisdiction  of  the  SEC 
over  the  collective   Investment  by  banks  of  agency  account  and  Keogh  plan 

The  Comptroller  adopted  regulations   in  early  1963  authorizing  and 
regulating  the  collective  investiren:  of  both  types     -    ■   ■■■  , —      Neither 
fie  ComptroUer  nor  the  SEC  quastioir..;  the  legali'  ,         ■....■       ■:    -      .    ,  .ruch 
funds      Bather  the  issue  between  tri-.'Ti  was  whether   .    ■    .  ,:   :.   .-'_■:.   _.^  .  .71  to 
the  securities  laws       Lajislatior  ws..  introduced  ir,  ^jiviiri^^ij  '.::j:  jt^r  that 
would  specifically  authorise  banks  to  collectively  invest  agency  accounts 
Jnd  to  do  So  sutiject  only  to  regulation  by  the  CompCrollef       In  addition 
Keoc|h  pliSn  collective  trusts  under  the  legislation  would  have  b«en  exempted 
from  the  securities  laws. 

One  bank   in  1965  decided  not  to  wait  for  legislation  but  to  move  ahead 
in  offering  coririnqled  agenc/  accounts.      It  received  a^jroual  from  the 
Comptroller  and  acquiesced  to  the  jurisdiction  of  the  SEC,   receiving  a 
number  of  specific  ejjemptlona  from  tiie  Investment  Company  Act  of  1940.     The 
Investnent  Company  Institute  soon  atcer  brought  suit  against  the 
Coroatroller  and  the  SEC  which  ultimately,   in  1971,   resulted   in  the  U.S. 
Supreme  Court,   in  ICI  v.  Camp,   ruling  that  the  Glass-Steagall  Act 
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banks  from  offering  comnlngled  agency  accounts  to  their 

In  the  meantinie,   in  1969,   Che  Sanate  passed  a  bill  that  included 
auchorit/  far  banks  and  S6Ls  to  sponsor  and  sell  mutual  funds  or  conmingled 
agency  accounts.     The  legislation  paralleled  the  bank  fund  offered  in  1965 
by  subjecting  banks  and  S&L  nutual  funds  to  the  securities  lawSi  with 
certain  statutory  exceptions  from  the  Investment  Coofiany  Act.     It  placed 
regulation  of  sales  activities  with  the  Conrptroller  of  the  Currency  and  the 
Federal  Hooie  Loan  Bank  Board.     The  House  deleted  the  authorization 
provision  from  the  bill  and,  with  the  Supreme  Court  decision  Imninent,  the 
Conference  Conmittee  dropped  the  matter  completely  from  the  legislation. 

Banks  have  continued  to  seeK  this  legislation  because  It  uould  allow 
them  to  meet  a  need  of  the  smaller   Investor  who  is  so  often  overlooked. 
Collective  investment  of  the  assets  of  smaller  investors  would  allow 
greaCer  diversification  for  the  protection  of  the  investor.     It  would 
provide  greater  investment  opportunities  because  the  size  oC  some 
investnents  may  be  beyond  the  reach  of  individual  small  investors.     It  also 
would  allow  lower  brokerage  costs  because  of  the  increased  size  of 
purchases  and  sales.     These  advantages,  when  coupled  with  the  operational 
capabilities  of  banks,  would  offer  smaller  investors  an  opportunity  they 
nay  not  enjoy  today.     In  fact,  the  easy  accessibility  of  bank  services 
should  provide  professional   Investment  management  to  a  whole  new  grouf)  of 
small  investors. 

Because  it  provides  a  needed  and  readily  available  service  to  the 
smaller  investor,  bank  sponsorship  and  sales  of  mutual  funds  ^lould 
encourage  additional  savlr^s  and   investment  in  our  capital  markets. 

The  ABA  has  prepared  a  draft  proposal  that  would  authorize  banks  and 
S4Ls  to  sponsor  and  sell  injtual  funds.     The  funds  would  be  fully  subject  Co 
the  Securities  Act  of  1933  and  the  Investment  Company  Act  of  1940,  thus 
providing  regulatory  equality. 

The  bill  further  vrould  allow  banks  and  SSLs  to  sell  the  shares  of  any 
other  bank  of  S&L  sponsored  fund.     Thus,  snaller  banks  and  SSLs  that  could 
not  sponsor  their  own  fund  could  join  together  and  sponsor  a  joint  fund 
whose  shares  could  be  sold  by  each  bank  of  SSL  or  they  could  merely  sell 
the  shares  of  another  bank's  or  S&Ls  fund. 

Banks  are  exempt  from  Che  broker-dealer  definition  of  the  Securities 
Exchange  Act  and  the  proposed  draft  would  similarly  exempt  SELs  for  the 
purpose  of  selling  bank  or  S&L  mutual  fund  shares. 

In  place  of  the  Exchange  Act,   the  Comptroller  of  the  Currency  and  the 
Home  Loan  Bank  Board  are  directed  to  establish  standards  of  training  and 
experience  for  sales  personnel  and  sales  practices. 

Finally,  Che  bill  prohibits  all  mjtual  funds  including  present  money 
market  funds  from  redeeming  Shares  by  a  third  party  check  or  instnmient. 
The  entry  of  banks  and  savings  and  loan  associations  in  Che  mutual  fund 

field  would  provide  the  American  investing  public  with  a  wider  ctioice  of 

Investment  media  provided  by  a  variety  of  sponsors. 
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Ttw  bill  would  ancourag*  a  greater  utilization  of  ths  Investment 
Mirces  and  talents  of  financial  Institutions  by  sllminattng  a 
significant  arbitrary  barrier  Co  competition.     Con^ietltion  for  investors' 
favor  under  equal  rules,  irtilch  this  bill  establishes.  Is  an  Important  step 
toward  Insuring  a  healthy  financial  marketplace  and  fair  treatment  to  the 
investing  public.     The  Association,   in  1979,  conmissloned  Professor 
Santonero  of  the  Wharton  School  to  study  the  economic  impact  of 
bank-sponsored  nutual  funds. 


NOTE:  The  American  Bankers  Association  also  submitted  for  the  record 
the  statement  made  on  July  15,   1981,  before  the  Financial 
Institutions  Subcommittee  of  the  Senate  Banking  Conmittee. 
That  hearing,  on  S.   1406  and  S.  963,   is  titled  "Credit 
Deregulation  and  Availability  Act  of  1981,"  and  is  obtainable 
in  Room  5310  of  the  Oirksen  Senate  Office  Building, 
Washington,  D.C.   20510.  The  ABA  statement  is  on  page  297  of 
that  volume. 
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STATEMENT    OF    ROBERT    L.    McCORHICK,    JR,    FIRST    VICE 

PRESIDENT,      INDEPENDENT     BANKERS      ASSOCIATION      OF 

AMERICA 

Mr.  McCORMiCK.  Mr.  ChEiinnEui,  my  name  is  Robert  L.  McCor> 
tnick,  Jr.  I  am  first  vice  president  of  the  Independent  Bankers 
Association  of  America  and  president  and  chief  executive  officer  of 
the  Stillwater  National  Bank  and  Trust  Company  of  Stillwater, 
Okla. 

IBAA  represents  over  7,300  national  and  State-chartered  small 
and  medium-sized  banks  in  48  States  and  the  District  of  Columbia. 
Most  of  our  banks  serve  rural  and  suburban  markets.  Measured  by 
asset  size,  most  of  our  banks  are  small  with  more  than  80  percent 
having  assets  of  $25  million  or  less. 

While  banks  of  this  size  account  for  less  than  10  percent  of  all 
commercial  bank  assets,  they  nevertheless  supply  most  of  the 
credit  n^ds  of  households,  farmers,  and  amall  busmesses  in  their 
respective  communities.  This  is  reflected  in  the  relatively  high 
proportion  of  their  assets  invested  in  loEUis  to  farmers.  Approxi- 
mately 40  percent  of  their  assets  are  in  agricultural  loans,  com- 
pared to  an  industry  average  of  onl^  3  percent.  In  addition,  while 
the  national  average  of  loems  to  individuals  is  13  percent  of  assets, 
our  banks  show  an  average  of  17  percent. 

We  are  pleased  to  appear  before  you  today,  Mr.  Chairman,  to 
comment  primarily  on  S.  1703,  the  Administration-developed  bill 
which  ^ou  introduced  by  request  on  October  5,  and  on  S.  1720,  the 
Finfmcial  Institutions  Restructuring  and  Services  Act  of  1981.  At 
the  end  of  our  testimonj^  we  will  briefly  comment  on  S.  1721,  which 
proposes  the  merger  of  the  finiuicial  institutions  insurance  funds; 
ana  S.  1686,  which  was  introduced  by  Senator  Lugar  and  addresses 
reserve  requirements  euid  NOW  accounts  for  State  emd  loceil  gov- 
ernments. 

S.  1720,  as  introduced  by  Chairmfm  Gam,  includes  the  mqjor 
recommendations  of  the  administration  and  Federal  Home  Loan 
Bank  Board  ChairmEui  Pratt  for  increasing  the  flexibility  and  au- 
thority of  Federal  agencies  in  dealing  with  troubled  savings  and 
loan  institutions. 

EMERGENCY   ATMOSPHERE   CREATED 

We  share  the  concern  of  the  Federal  regulatory  agencies  and  this 
Committee  over  the  problems  facing  some  of  our  financial  institu- 
tions, particularly  savings  and  loan  associations  and  mutual  sav- 
ings banks.  However,  we  fear  that  a  sweeping  restructuring  of  the 
Nation's  financial  industry  is  being  pressed  forwcu^  with  greater 
haste  than  necessary  under  the  debatable  contention  that  the  exist- 
ingthrift  crisis  requires  such  drtistic  measures. 

The  emergency  atmosphere  created  by  conditions  prevailing  in 
some  sectors  of  the  fin^cial  industry  has  already  prompted  the 
adoption  of  a  veuiety  of  remedial  measures.  These  measures  in- 
clude the  All  Savers  Act,  expanded  IRA/Keogh  authorizations,  the 
opening  of  the  Fed  discount  window  to  the  thrifts,  authorization  for 
new  flexible  interest  rate  mortgages,  new  accounting  procedures 
looking  toward  helping  thrifts  dispose  of  low-yielding  mortgages, 
capital  infusion  devices,  et  cetera.  And  we  are  now  nisning  into  the 
consideration  of  comprehensive  new  legislation  before  the  effects  of 
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the  previously  adopted  legislation  and  regulatory  measures  are 
known. 

Before  addressing  some  of  the  specific  provisions  of  the  four  bills 
before  this  committee,  I  must  point  out  that  while  the  Independent 
Bankers  Association  is  on  record  in  support  of  some  of  these  pro- 
posed changes  and  reiterates  that  support  today,  we  are  adamantly 
opposed  to  the  committee's  adoption  of  such  far-reaching  changes 
in  our  Nation's  finEincial  structure  in  an  omnibus  package  hurtling 
down  a  legislative  fast  track.  S.  1720  contains  seven  titles.  Each  of 
them  is  highly  significEuit,  has  serious  ramifications,  and  deserves 
to  stand  or  fall  on  its  own  merits.  To  lump  them  together  may 
increase  the  odds  that  a  legislative  package  will  emerge  from  this 
committee,  because  the  competing  views  of  interest  groups  will 
inevitably  tend  to  cancel  one  another  out. 

But  this  legislative  stew  does  not  guarantee  that  the  legislation 
which  emerees  will  be  either  fundamentally  sound  or  better  meet 
the  needs  of  our  economy  or  of  the  consumer  of  financial  services 
in  our  Nation.  Specifically,  if  an  act  of  Congress  begins  the  process 
of  destroying  the  concept  of  specialized  financial  institutions  such 
as  the  thrifts  by  according  thrifts  all  commercial  bank  powers,  who 
will  finance  the  fiiture  housing  needs  of  America? 

Supposedly,  we  are  being  forced  to  take  this  step  by  the  force  of 
circumstances — namely  the  critical  ^ancial  situation  of  the  thrift 
industry.  Yet  we  have  not  heard  any  responsible  person  claim  that 
this  bill  will  help  solve  the  short-term  problems  of  the  thrift  indus- 
try. Fed  Chairman  Volcker  has  testified  before  the  House  Banking 
Committee  that  the  issues  joined  in  the  Regan-Pratt  bill — which 
are  encompzissed  in  title  I  of  S.  1720,  that  is,  a  basic  restructuring 
of  the  thrift  industry — are  "not  going  to  bear  on  the  earnings  and 
viability  of  those  institutions"  over  the  near  term.  And  the  Ameri- 
can Banker  reported  on  October  14  that  Fed  Vice  Chairman 
Schultz  told  the  Nationed  Savings  and  Loan  League  that  thrift 
institutions  would  likely  suffer  severe  loan  losses  if  they  were 
allowed  to  make  commercial  loans. 

In  short,  this  Association  seee  none  of  the  kind  of  relief  that 
thrifts  now  need  coming  from  any  of  the  bills  before  us  today. 
Rather,  we  suggest  attention  be  immediately  turned  to  the  core  of 
the  problem:  the  thrifts'  low-yielding  mortgage  portfolio  does  not 
generate  enough  income  to  prevent  an  immediate  and  serious  dete- 
rioration of  net  worth  during  this  high  interest  rate  climate.  A 
positive  solution  to  meet  this  real  ne«l  must  be  devised  quickly. 
The  usual  objection  to  all  the  proposals  that  the  thrifts  themselves 
have  offered,  ranging  from  the  warehousing  of  low-yielding  mort- 
gages to  outright  subsidization  by  the  Federal  Government  of  such 
loans,  is  that  it  will  cost  Washington  too  much  money  in  a  time  of 
auflterity. 

These  solutions  have  not  had  enough  investigation  to  be  rejected 
in  an  oufrof-hand  fashion.  For  instance,  currently  pending  before 
this  committee  is  S.  984,  introduced  by  Senators  Moynihan  and 
Heinz,  providing  for  an  "off-budget"  swapping  arrangement  of  low- 
yielding  mortgages  for  variable  rate,  nonnegotiable  notes  of  the 
FDIC  and  FSLIC,  to  be  redeemed  within  3  to  10  years. 

This  bill,  and  other  suggested  solutions  to  the  low-welding  mort- 
gage problem,  should  receive  quick  and  intense  consideration  from 
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the  committee.  Such  soIutionB  look  toward  maintaining  thrifts  as 
profitable  specialized  lending  institutions  which  have  played,  and 
must  continue  to  play  an  indispensable  role  in  meeting  the  housing 
needs  of  our  Nation. 

Mr.  Chairman  and  members  of  this  distinguished  Committee,  we 
also  would  be  remiss  in  our  testimony  if  we  did  not  express  our 
dismay  over  the  blueprint  that  Treasury  Secretary  Regem  has 
drawn  for  the  restructuring  of  our  Nation's  financial  industry  in 
two  major  speeches  on  September  14  and  18.  The  major  bills  before 
you  clearly  b^in  to  implement  this  comprehensive  restructuring 
plan. 

BESTHUCTURING   MEANS  A   LEAP  BACKWARD 

Secretary  Ryan's  views  on  the  need  for  a  comprehensive  over- 
haul of  our  Nation's  financial  laws  are  well  known.  Essentially 
they  propose  a  great  leap  backward  into  the  laissez-faire  days  of 
Coolidge  and  Hoover.  He  clearly  wants  to  do  away  with  the  bank- 
ing reform  laws  passed  in  the  1930s  after  the  great  crash.  He  wants 
to  do  away  with  interest  rate  r^ulation  promptly  even  if  it  bank- 
rupts additional  thrifts.  It  was  only  late  last  week,  after  a  crack 
U.S.  League  political  assault  division  came  to  Washington  that  the 
Secretary  was  deflected  from  this  ill-conceived  course. 

He  wants  to  abolish  the  separation  of  investment  banking  from 
commercial  banking  and  do  away  with  the  prohibition  against 
commercial  bank  participation  in  the  securities  business.  He  wants 
to  combine  Federal  r^ulatory  agency  powers  in  Washington.  And, 
yes,  he  wants  to  open  the  door  to  allow  the  financial  giants  to  cross 
State  lines  and  bid  for  local  deposits  in  local  communities  without 
regard  to  State  laws,  the  dual  banking  system,  or  where  such 
siphoned  funds  will  be  ultimately  utilized.  This  is  against  the  back- 
drop of  smaller  banks'  having  far  higher  capital  requirements  than 
do  their  big  city  banking  counterparts— not  to  mention  the  legally 
nonexistent  capital   and   reserve   requirements  of  Merrill   Lynch. 

In  his  interview  in  Friday's  Wall  Street  Journal,  the  Secretary 
suggested  that  these  legislative  proposals  do  not  address  interstate 
bathing  questions.  It  is  our  contention  that  these  proposals  directly 
challenge  both  the  McFadden  Act  and  the  Douglas  amendment,  in 
addition  to  undermining  countless  State  bfuiking  laws,  by  making 
thrifts  which  have  far  more  liberal  intra-  and  interstate  branching 
rights  into  commercial  banks. 

The  oft-stated  prescriptions  of  the  Treasury  Secretary  and  the 
parallel  prescriptions  of  the  Justice  Department  under  Baxter  in- 
evitably will  lead  to  significantly  increased  financial  concentration 
and  a  dramatic  reduction  in  the  number  of  financial  decisionmak- 
ing centers  in  our  Nation.  We  strongly  oppose  this  economic  and 
fmancial  blueprint  as  contrary  to  the  interests  of  our  members  and 
to  the  hundreds  of  thousands  of  consumers,  small  farmers,  smaU 
businessmen,  and  homeowners  which  we  serve.  We  believe  the 
Secretary  has  overlooked  the  vital  role  credit  unions,  thrifts,  real- 
tors, brokers,  find  insurance  agents  have  played  in  the  past  and 
should  play  in  the  future  in  providing  services  for  the  consumer  of 
financial  services.  With  these  caveats  expressed,  I  will  proceed  to 
discuss  the  position  of  the  Independent  Bankers  Association  regard- 
ing some  of  the  specific  provisions  of  these  bills. 
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To  specifically  comment  on  S.  1720  and  S.  1703: 

Title  I  of  S.  1720  and  title  11  of  S.  1703  give  thrifts  almost  all 
commercial  bank  investment  and  lending  powers.  They  would 
permit  Federal  thrifts  to  (1)  issue  overdraft  loems  with  respect  to 
any  transactions  account;  (2)  invest  up  to  100  percent  of  assets  in 
loans  secured  by  residential  or  nonresidential  real  property;  (3) 
invest  in  each  other's  time  and  savings  deposits;  (4)  invest  up  to  100 
percent  of  assets  in  State  or  local  obligations;  (5)  invest  up  to  100 
percent  of  assets  in  secured  or  unsecured  loans  for  commercial, 
corporate,  business,  or  agricultural  purposes;  (6)  invest  up  to  100 
percent  of  assets  in  commercial  paper  and  corporate  debt  securi- 
ties; (7)  invest  in  a  wide  variety  of  mutual  funds;  (8)  invest  in 
consumer  loans  including  inventory  and  floor  planning  loans, 
equipment  leasing,  eind  educational  loans. 

It  has  been  the  consistent  position  of  IBAA  that  further  ex^tan- 
sion  of  the  lending  and  investment  powers  of  thrift  institutions 
would  (a)  drastically  curtail  the  flow  of  funds  into  housing  by 
fostering  a  shift  into  shortrterm  assets;  (b)  push  thrift  institutions 
away  from  their  field  of  specialization  and  into  a  full  service  com- 
mercial banking  mode;  and  (c)  create  a  dual  set  of  rules  governing 
commercial  bamcs  on  the  one  hand  and  commercial  banks  operat- 
ing under  the  guise  of  thrift  chartered  institutions  on  the  other. 

The  original  statutes  creating  thrifts  eis  specialized  institutions 
were  an  essential  part  of  a  nationetl  housing  policy  to  broaden  the 
base  of  homeownership  and  to  provide  adequate  housing  for  the 
Nation's  families.  Giving  thrifts  commercial  banking  powers  can 
only  aggravate  the  current  crisis  of  the  hourang  industry  and  make 
it  more  difficult  for  families  to  satisfy  their  urgent  and  growing 
housing  needs. 

The  inevitable  consequence  of  the  proposed  expansion  of  thrift 
powers  will  be  to  create  a  new  type  of  commercial  bank  operating 
under  a  more  advantageous  regulatory  structure  than  that  whidi 
presently  governs  Federal  and  State-chartered  commercial  banks. 
Thrift  institutions  have  historically  been  granted  special  privileges 
in  return  for  investing  primarily  in  mortgages,  including  tax  ad- 
vantages emd  the  protection  of  Regulation  Q  with  its  difTerential. 
These  titles,  while  granting  thrifts  asset  powers  approaching  those 
of  commercial  beuiks,  fail  to  remove  the  special  privileges  designed 
to  induce  them  to  specietlize  in  mortgeige  lending. 

INEQUALITY  OF  TREATMENT 

Further,  evidence  of  the  inequality  of  treatment  commercial 
banks  would  encounter  if  these  titles  become  law  is  found  in  the 
difference  in  treatment  of  capital  reserves.  Thrift  institutions  are 
permitted  to  maintain  relatively  smaller  capital  reserves  than  com- 
mercial banks — approximately  50  percent  below  the  reserves  re- 
quired for  commercial  banks.  These  titles  edso  open  the  door  to 
interstate  branching  for  thrifts  by  permitting  thrifts— which  meet 
the  asset  compositions  test,  imposed  by  subparagraph  (c)  of  section 
7701(aK19)  of  the  Internal  Revenue  Code— to  operate  bremches  out- 
side the  Stete  in  which  the  thrift  has  its  home  office.  Thrifts  which 
gain  the  equivalent  of  commercial  bank  assets  powers  could — as  we 
view  this  provision  of  the  bill— bremch  across  State  lines,  while 


dbyGoOt^Ic 


commercial  banks  would  be  prohibited  from  doing  so  under  the 
McFadden  Act. 

Both  bilU,  in  their  provisions  dealing  with  bank  and  bank  hold- 
ing  conwany  takeovers  of  failing  thnfts,  track  section  8  of  the 
House  Banking  Committee-passed  Deposit  Insurance  Flexibility 
Act,  and  provide  the  FSLIC  and  FDIC  with  broad  powers  to  merge 
and  consolidate  thrift  institutions  and  commercial  banks  in  severe 
financial  straits. 

Under  these  provisions,  the  paramount  consideration  in  author* 
izing  such  mergers  and  consolidations  is  the  need  to  minimiM  the 
financial  assistance  required  from  the  insurance  agencies. 

By  elevating  the  protection  of  the  insurance  fund  to  a  position 
higher  than  other  public  interest  considerations,  this  provision 
allows  the  regulators  to  permit  interstate  acquisitiona  of  failing 
institutions  without  requiring  the  exhaustion  of  potential  intra- 
state solutions.  Cross-industry  and  interstate  mereers  and  consoli- 
dations ^ould  have  the  approval  of  appropriate  State  authorities, 
liiis  would  both  insure  that  all  public  interest  considerations  are 
tai^n  into  account  and  give  due  deference  to  the  State's  preroga- 
tives concerning  the  desired  financial  structure  of  that  area. 

We  are  confident  that  the  Federal  insurance  Eigencies,  under 
present  statutes,  have  the  capability  and  resources  to  cope  with  t^ 
weakening  or  failure  of  a  substantial  number  of  small  thrift  insti- 
tutions without  depleting  their  reserves.  The  primary  justificaticm 
for  the  emergency  powers  for  bfuik  takeovers  of  failmg  thrifts  set 
forth  in  this  bill  is  the  potential  threat  created  by  the  failure  of  a 
substantial  number  of  very  large  institutions  which  might  place  a 
ve^  severe  drain  on  the  resources  of  the  insuring  agencies. 

Therefore,  luiy  l^islation  dealing  with  this  problem  should  focus 
on  the  remedies  necessary  to  deal  with  the  failure  of  the  very  large 
institutions. 

Similarly,  we  are  not  aware  <tf  any  major  commercial  bank  of 
more  than  $2  billion  in  eissets  which  faces  likely  failure  over  the 
next  12  months,  cmd  thus  strongly  recommend  that  the  breaching 
of  the  Douglas  amendment  be  limited  to  bank  holding  company 
takeovers  of  failed  mutual  savings  banks  of  more  than  $2  billion-  in 
assets.  In  this  r^ard  we  find  it  significant — and  hope  that  the 
committee  does,  also — that  the  administration  bill,  S.  1703,  does 
not  contetin  provisions  permitting  bank  holding  company  takeovers 
of  failed  banks. 

Furthermore,  to  avoid  conflicts  with  state  law  regulating  bemk 
branching,  any  large  thrift  that  might  be  acquired  under  the  provi- 
sions of  this  bill  by  a  bank  or  bank  holding  company  shoidd  be 
made  subject  to  the  bank  bretnching  laws  of  the  State  in  which  its 
home  office  is  located.  This  would  prevent  the  bank  or  bank  hold- 
ing company  from  gaining  a  competitive  advantage  over  other 
banks  or  bank  holding  companies  by  acquiring  a  thrift  institution 
with  broader  branching  powers  than  those  avml^le  to  commercial 
bfmks.  The  House  Banking  Committee  heis  accepted  this  amend- 
ment, which  apparently  enjoys  r^ulator  support.  Similarly,  the 
Congress  should  impress  upon  the  regulators  the  importance  of 
limiting  rinancial  concentration. 

In  title  II  of  S.  1720,  we  endorse  section  201,  which  clarifies  and 
liberalizee  the  statutory  lending  limits  affecting  national  banks. 
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Inflation  has  increased  the  size  of  loans  required  by  many  small 
businesses  and  farmers,  necessitating  the  elevation  of  lending 
limits.  The  bill  would  raise  the  existing  lending  limit  for  a  single 
borrower's  unsecured  loan  from  10  percent  to  15  percent  of  unim- 
paired capital  surplus,  and  provide  for  an  additional  10  percent  on 
loans  secured  by  readily  marketable  capital. 

Inasmuch  as  there  is  an  active  movement  on  the  part  of  inde- 
pendent banks  to  organize  "bankers'  banks,"  we  find  section  205  of 
title  II  an  important  contribution  to  this  movement,  which  we 
support. 

We  also  favor  section  211  of  title  II,  which  would  exempt  finan- 
ci{il  institutions  with  deposits  of  $5  million  or  less  from  the  reserve 
reQUirements  of  the  Monetary  Control  Act  of  1980.  However,  we 
believe  the  exemption  should  be  raised  to  include  a  broader  catego- 
ry  of  small  banks.  The  burden  and  costs  of  compliance  outweigh 
the  role  these  banks  play  in  the  conduct  of  monetary  policy,  and 
we  urge  that  the  exemption  level  be  raised  to  relieve  the  small 
banks  of  this  burden. 

The  amendments  to  FIRA  in  part  B  of  title  II  are  long  overdue, 
and  we  believe  they  will  overcome  some  existing  legislative  provi- 
sions which  have  been  so  troublesome  to  all  commercial  banks. 

We  also  support  title  III  of  8.  1720  which  would  permit  nationsd 
banks  to  deal  in  and  underwrite  revenue  obligations  issued  or 
guaranteed  by  or  on  behalf  of  a  state  or  any  political  subdivision 
thereof,  if  such  obligations  are  eligible  for  purchase  by  a  national 
bank  for  its  own  account. 

In  the  absence  of  appropriate  regulation  of  money  market 
mutueil  funds — which  we  strongly  support — IBAA  has  no  Edtema- 
tive  except  to  support  title  III,  which  also  would  permit  banks, 
bank  holding  companies,  S.  &  L.'s,  mutual  savings  banks,  and  credit 
unions  to  organize  and  operate  an  investment  company  as  well  as 
underwrite,  distribute,  sell  or  issue  securities  of  any  investment 
company.  This  would  provide  the  means  by  which  financial  institu- 
tions could  compete  with  money  market  mutual  funds  and  halt  the 
heavy  loss  of  deposits  to  institutions  not  regulated  by  depository 
institution  regulators. 

But  in  his  Friday  Wall  Street  Journal  interview.  Secretary 
Regan  limited  such  new  tools  to  bank  holding  companies,  and  most 
small  banks  are  not  structured  as  bank  holding  companies.  Appar- 
ently he  does  not  want  small  banks  to  compete  with  Merrill  Lynch. 

TOTAL  OPPOSITION  TO  COMBINE  INSURANCE  FUNDS 

With  respect  to  S.  1721,  which  proposes  to  combine  the  insurance 
fiinds  of  the  FDIC,  FSLIC,  and  NCUSIF,  we  are  in  total  opposition. 

The  FDIC  has  the  soundest  base  of  all  three  corporations.  More- 
over, this  foundation  has  been  carefully  nurtured  and  financed  for 
over  48  years  by  commercial  banker  contributions  that  far  exceed 
any  stakes  which  the  Treasury  or  the  Federal  Reserve — both  of 
which  originally  capitalized  the  Corporation;  or  which  any  mutual 
savings  banks — who  have  paid  proportionately  lower  premiums 
than  commerical  banks — have  in  the  FDIC.  S.  1721  basically  is  a 
proposal  to  take  banking's  relatively  healthy  insurance  pool  and 
unload  the  problems  of  the  thrifts  and  credit  union  insurance 
funds  into  it. 
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S.  1721  presents  another  problem  in  which  the  associatifm  has  an 
intense  interest.  For  many  years,  we  have  complained  that  the 
capital  requirements  of  small  banks  have  been  kept  at  a  punitively 
hi^  level  when  compared  to  requirements  imposed  on  larger 
batiks.  During  a  key  speech  to  the  Ammcan  Bankers  conventimi 
on  October  3,  1981,  Quentin  Thompson.  Director  of  Bank  Supervi- 
sion of  the  FDIC,  suggested  an  answer  which  we  believe,  fnnn 
initial  investigation,  to  be  wortiiwhile:  A  variable  FDIC  insurance 
premium  that  allows  well-capitalized  and  sound  banks  to  pay  less 
to  the  Coiporation  than  riskier  banks.  We  believe  a  merger  of  tiw 
PDIC/FSUC/NCUSIF  would  thoroughly  undermine  any  chance 
this  solution  has  to  address  the  capital  inequality  problem. 

Mr.  Chairman,  thank  you  for  asking  me  to  testify.  It  was  not 
that  long  ago  that  we  were  testifying  here  before  this  committee  to 
urge  caution  with  respect  to  another  major  piece  of  legislation  then 
pending  before  it  That  l^islation  looked  toward  giving  the  Federal 
Reserve  the  necessary  tools  with  which  to  conduct  a  precise  mone- 
tary policy,  and  to  giving  the  thrifts  new  asset  and  liability  powers 
demgned  to  see  them  uirough  the  difficulties  they  were  facing. 
That  bill  was  signed  into  law  on  March  31,  1980,  and  is  still  being 
implemented.  Against  the  backdrop  of  old  panaceas  that  did  not 
have  their  intended  effect,  we  should  approach  the  new  panaceas 
being  offered  today  with  extreme  caution.  And  we  should  be  skepti- 
cal enough  to  realize  that  they  may  be  part  of  a  game  plan  looking 
to  totally  restructure  the  provision  of  financial  services  that  wm 
severely  disadvantage  many  of  the  smaller  providers  of  financial 
services,  and  their  millions  of  customers. 

Thank  you. 

[Complete  statement  follows:] 
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STATEMENT 

OP  THE 

INDEPENDENT  BANKERS  ASSOCIATION  OF  AMERICA 

Hr.  ChaimiBn,  my  name  is  Robert  L.  HcComick,  Jr.   I  am 
First  Vice  President  of  the  Independent  Bankers  Association 
of  America  and  President/Chief  Executive  Officer  of  the 
Stillwater  National  Bank  and  Trust  Company  of  Stillvater, 
Oklahoma. 

IBAA  represents  over  7300  national  and  state  chartered 
small  and  medium-size  banlta  in  48  Btatee  and  the  District  of 
Columbia.   Most  of  our  banks  serve  rural  and  suburban  markets. 
Measured  by  asset  size,  most  of  our  banks  are  small  with 
more  than  80  percent  having  assets  of  S25  million  or  lees. 
While  banks  of  this  size  account  for  less  than  10  percent  of 
all  conmercial'  bank  assets,  they  nevertheless  supply  most  of 
the  credit  needs  of  households,  farmers  and  small  business 
in  their  respective  eoinmuntties .   This  Is  reflected  in  the 
relatively  high  proportion  of  their  assets  invested  in  loans 
to  farmers.   Approximately  40  percent  of  their  assets  are  in 
agricultural  loans  compared  to  an  industry  average  of  only 
3  percent.   In  addition,  while  the  national  average  of  loans 
to  individuals  is  13  percent  of  assets,  out  banks  show  an 
average  of  17  percent. 

We  are  pleased  to  appear  before  you  today  Mr.  Chairman, 
to  comment  primarily  on  S.  1703,  the  Administration-developed 
bill  which  you  introduced  by  request  on  October  S,  and  on  S.1720, 
the  Financial  Institutions  Restructuring  and  Services  Act  of  1981. 
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At  the  end  of  our  testimony  ue  will  briefly  conment  on 
S.  1721,  which  proposes  the  merger  of  the  financial  institu- 
tions insurance  funds,  and  S.  1696,  which  was  introduced  by 
Senator  Lugar  and  addresses  reserve  requirements  and  HOH 
accounts  for  state  and  local  governments.   S.  1720,  a* 
introduced  by  Chairman  Carn,  Includes  the  major  recannenda- 
tions  of  the  Administration  and  Federal  Home  Loan  Bank  Board 
Chairman  Pratt  for  increasing  the  flexibility  and  authority 
of  federal  agencies  in  dealing  with  troubled  savings  and 
loan  institutions. 


We  share  the  concern  of  the  Federal  regulatory  agencies 
and  this  Committee  over  the  problems  facing  some  of  our 
financial  Institutions,  particularly  savings  and  loan  aseocla- 
tioifs  and  mutual  savings  banks.   However,  we  fear  that  a 
sweeping  restructuring  of  the  nation's  financial  industry  Is 
being  pressed  forward  with  greater  haste  than  necessary 
under  the  debatable  contention  that  the  existing  thrift 
crisis  requires  such  drastic  measures. 

The  emergency  atmosphere  created  by  conditions  prevail- 
ing In  some  sectors  of  the  financial  industry  has  already 
prompted  the  adoption  of  a  variety  of  remedial  measures. 
These  measures  include  the  All  Savers  Act,  expanded  IRA/Keogh 
authorizations,  the  opening  of  the  Fed  discount  window  to 
the  thrifts,  authorization  for  new  flexible  interest  rate 
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nortgagea,  new  accounting  procedures  looking  towards  helping 
thrifts  dispose  of  low  yielding  [nortgages,  capital  infusion 
devices,  etc.   And  we  are  now  rushing  Into  the  coneideraticn 
of  comprehensive  new  legislation  iMfore  the  effects  of  the 
previously  adopted  legislation  and  regulatory  measures  are 

Before  addressing  some  of  the  specific  provisions  of 
the  four  bills  before  this  Coirauittee,  I  must  point  out  that, 
while  the  Independent  Bankers  Association  is  on  record  in 
support  of  sons  of  these  proposed  changes  and  reiterates 
that  support  today,  we  are  adamantly  opposed  to  the  Coimnlttee'i 
adoption  of  such  far-reaching  changes  in  our  Nation's  flnancla] 
structure  in  an  omnibus  package  hurtling  down  a  legislative 
fast  track.   8.  1720  contains  seven  Titles.   Bach  of  them  is 
highly  significant,  has  serious  ramifications,  and  deserves 
to  stand  or  fall  on  its  own  merits.   To  lump  them  together 
may  increase  the  oiJds  that  a  legislative  package  will  emerge 
from  this  Committee;  for  the  competing  views  of  Interest 
groups  will  inevitably  tend  to  cancel  one  another  out. 

But  it  does  not  guarantee  that  the  legislation  which 
emerges  will  be  either  fundamentally  sound  or  better  meet 
the  needs  of  our  economy  or  of  the  consumer  of  financial 
services  in  our  nation.   Specifically,  if  an  act  of  Congress 
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1  the  process  of  destroying  the  concept  of  specialiied 
.al  institutions  such  as  the  thrifts  by  according 
thrifts  all  commercial  b«nk  powers,  who  will  finance  the 
future  housing  needs  of  America?  Supposedly,  we  ace  being 
forced  to  take  this  step  by  the  force  of  circumstancas — 
namely  the  critical  financial  situation  of  the  thrift 
industry.   Yet  we  have  not  heard  any  responsible  person 
claim  that  this  bill  will  help  solve  the  short-term  problems 
of  the  thrift  industry.   Fed  Chairman  Volcker  has  testified 
B>efore  the  House  Banking  Committee  that  the  isBues  joined  in 
the  Regan-Pratt  bill  (which  are  encompassed  in  Title  I  of 
S,  1720 — that  iB,  a  basic  res  true  tiiring  of  the  thrift  indus- 
try— are  'not  going  to  bear  on  the  earnings  and  viability  of 
those  institutions'  over  the  near  term.   And  the  ftmerican 
Banker  reported  on  October  14  that  Fed  vice  Chairman  Schulti 
told  the  National  Savings  and  Loan  League  that  thrift  insti- 
tutions would  likely  suffer  severe  loan  losses  if  they  were 
allowed  to  make  conmeccial  loans.   Reportedly,  the  highly 
respected  Fed  Vice  Chairman  warned  that  such  losses  must  be 
expected  since  thrifts  lack  the  expertise  to  make  euch 

In  sHort,  this  Association  sees  none  of  the  kind  of  relief 
that  thrifts  now  need  coring  from  any  of  the  bills  before  us 
today.   Rather,  we  suggest  attention  be  immediately  turned  to 
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the  core  of  the  problem:   the  thclft*'  lov-yieldlng  mortgage 
portfolio  does  not  generate  enough  income  to  prevent  an 
iBmediate  and  serious  deterioration  of  net  worth  during  this 
high  interest  rata  clinate.   A  positive  solution  to  meet  this 
real  problMi  must  be  devised  guickly.   The  usual  objection 
to  all  the  proposals  chat  the  thrifts  themselves  have 
offered,  ranging  from  the  warehousing  of  low  yielding 
mortgages  to  outright  subsidization  by  the  Federal  government 
of  such  loans,  is  that  it  will  cost  Washington  too  much 
noney  in  a  time  of  austerity.  These  solutions  have  not  had 
enough  investigation  to  be  rejected  in  an  out-of-hand  fashion. 
Por  instance,  currently  pending  before  this  Committee  is 
S.  984,  introduced  by  Senators  Koynihan  and  Heinz,  providing 
for  an  "off-budget'  swapping  arrangement  of  lowylelding 
mortgages  for  variable  rate,  non  negotiable  notes  of  the 
FDIC  and  ?SLIC,  to  be  redeemed  within  three  to  ten  years. 
This  bill,  and  other  suggested  solutions  to  the  low  yielding 
mortgage  probl«n,  should  receive  quick  and  intense  consideration 
from  the  Committee.   Such  solutions  look  towards  maintaining 
thrifts  as  profitable  specialized  lending  institutions  which 
have  played  and  must  continue  to  play  an  indispensable  role 
in  meeting  the  housing  needs  of  our  nation. 
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Mr,  Chairman  and  members  of  this  distinguished  Com- 
mittee, we  also  would  be  remiss  in  our  testimony  if  we 
did  not  express  our  dismay  over  the  blueprint  that  Treasury 
Secretary  Regan  has  drawn  for  the  restructuring  of  our 
nation's  financial  industry  in  two  major  speeches  on  Sep- 
tember 14  and  18.   The  major  bills  before  you  clearly  begin 
to  implement  this  comprehenoive  restructuring  plan. 

Secretary  Regan's  views  on  the  need  for  a  comprehensive 
overhaul  of  our  nation's  financial  laws  are  well-known. 
Essentially  they  propose  a  great  leap  backward  into  the 
laissez-faire  days  of  Coolidge  and  Hoover.   He  clearly  wants 
to  do  away  with  the  banking  reform  laws  passed  in  the  1930's 
after  the  great  crash.  He  wants  to  do  away  with  specialized 
Institutions.   He  wants  to  do  away  with  interest  rate  regula- 
tion promptly  even  if  it  baiUcrupts  additional  thrifts.   (It 
was  only  late  last  week  after  a  crack  U.S.  League  political 
assault  division  came  to  Washington,  that  the  Secretary  was 
deflected  from  this  ill  conceived  course) .   He  wants  to 
abolish  the  separation  of  investment  banking  from  commercial 
banking  and  do  away  with  the  prohibition  against  commercial 
bank  participation  in  the  securities  business.   He  wants  to 
combine  Federal  regulatory  agency  powers  in  Washington. 
And,  yes,  he  wants  to  open  the  door  to  allow  the  financial 
giants  to  cross  state  lines  and  bid  for  looal  deposits  in 
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local  communities  without  cegard  to  atate  lawsr  the  dual 
banking  system,  or  wh«re  such  aiphoned  funds  will  lie  ulti- 
mately utlliied.   Thia  is  against  the  backdrop  of  amnllor 
banks  having  far  higher  capital  cequiireiiients  than  do  their 

big  city  banking  counterparts. not  to  mention  the  legally 

non-existent  capital  and  reaerve  requirements  of  Merrill 
Lynch.   In  his  interview  in  Friday's  Wall  Street  Journal, 
the  Secretary  suggested  that  these  legislative  proposals  do 
not  address  Interstate  banking  questions.   It  is  our  con- 
tention that  these  proposals  directly  challenge  both  the 
KcFadden  Act  and  the  Douglas  amendment,  in  addition  to 
andermining  countless  state  banking  laws,  by  making  thrifts 
which  have  far  more  lllieral  intra-  and  interstate  branching 
rights  into  comisrciBl  banks. 

The  oft-stated  prescriptions  of  the  Treasury  Secretary 
and  the  parallel  prescriptions  of  the  Justice  Department 
inevitably  will  lead  to  significantly  increased  financial 
concentration  and  a  dramatic  reduction  In  the  number  of 
financial  decision-making  centers  in  our  nation.   He  strongly 
oppose  this  economic  and  financial  blueprint  as  contrary  to 
the  interssta  of  our  members  and  to  the  hundreds  of  thousands 
of  consumers,  small  farmers,  small  businessmen  and  home 
owners  which  we  serve.   He  believe  the  Secretary  has  over- 
looked the  vital  role  credit  unions,  thrifts,  realtors. 
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brokers,  and  insurance  agents,  have  played  in  the  past  and 
should  play  in  the  future  in  providing  services  for  the 
consumer  of  financial  services. 

With  these  caveats  expressed,  I  will  proceed  to  discuss 
the  position  of  the  Independent  Bankers  Association  regarding 
some  of  the  specific  provisions  of  these  bills. 


Specific  Conwienf  on  S.  1720  and  S.  1703 

Title  I  of  5.  1720  and  Title  II  of  S.  1703  give  thrifts 
almost  all  coiniBercial  bank  investment  and  lending  powers. 
They  would  permit  federal  thrifts  to  II)  issue  overdraft 
loans  with  respect  to  any  transactions  account;  (2)  invest 
up  to  100  percent  of  assets  in  loans  secured  by  residential 
or  nonresidential  real  property;  (3)  invest  in  each  other's 
time  and  savings  deposits;  (4)  invest  up  to  100  percent  of 
assets  in  state  or  local  obligations;  (5)  invest  up  to  100 
percent  of  assets  in  secured  or  unsecured  loans  for  commer- 
cial corporate,  business  or  agricultural  purposes;  (6)  invest 
up  to  100  percent  of  assets  in  commercial  paper  and  corporate 
debt  securities;  (7}  invest  in  a  wide  variety  of  mutual 
funds;  (8)  invest  in  consumer  loans  including  inventory  and 
floor  planning  loans,  equipment  leasing,  and  educational 
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It  has  been  Che  consistent  position  of  IBAA  that  further 
expansion  of  the  lending  and  Investment  powers  of  thrift 
Institutions  wouldi   (a)  drastically  curtail  the  flow  of 
funds  into  housing  by  fostering  a  shift  into  short  tern 
assets;  (b)  push  thrift  institutions  away  from  their  field 
of  speclalliation  and  Into  a  full  service  conmerct.al  banking 
nodei  and  (c)  create  a  dual  set  of  rules  governing  commercial 
banks  on  the  one  hand  and  commercial  banks  operating  under 
the  guise  of  thrift  chartered  institutions  on  the  other. 


The  original  statutes  creating  thrifts  as  specialized 
institutions  were  an  essential  part  of  a  national  housing 
policy  to  broaden  the  base  of  home  ownership  and  to  provide 
adequate  housing  for  the  nation's  families.   Giving  thrifts 
commercial  banking  powers  can  only  aggravate  the  current 
crisis  of  the  housing  industry  and  make  it  more  difficult 
for  families  to  satisfy  their  urgent  and  growing  housing 

The  inevitable  consequence  of  the  proposed  expansion  of 
thrift  powers  will  be  to  create  o  new  type  of  commercial 
bank  operating  under  a  more  advantageous  regulatory  structure 
than  that  which  presently  governs  federal  and  state-chartered 
commercial  banks.   Thrift  institutions  have  historically 
been  granted  special  privileges  in  return  for  investing 
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primarily  in  mortgages,  including  tax  advantages  and  the 
protection  of  Regulation  Q  with  its  differential.   These 
titles,  while  granting  thrifts  asset  powers  approaching 
those  of  conunercial  banks,  fail  to  remove  the  special  privi- 
leges designed  to  induce  them  to  specialize  in  mortgage 
lending.   Further,  evidence  of  the  inequality  of  treatment 
commercial  banks  would  encounter  if  these  titles  become  law 
would  be  found  in  the  difference  In  treatment  of  capital 

relatively  smaller  capital  reserves  than  conurercial  banks; 
approximately  50  percent  below  the  reserves  required  for 
commercial  banks. 

These  titles  also  open  the  door  to  interstate  branching 
for  thrifts  by  permitting  thrifts  (which  meet  the  asset 
compositions  test,  imposed  by  subparagraph  (c)  of  Section 
7701(al(19)  of  the  Internal  Revenue  Code),  to  operate  branches 
outside  the  state  in  which  the  thrift  has  its  home  office. 
Thrifts  which  gain  the  equivalent  of  commercial  bank  assets 
powers  could,  aa   we  view  this  provision  of  the  bill,  branch 
across  state  lines  while  commercial  banks  would  be  prohibited 
from  doing  so  under  the  HcFadden  Act. 

Both  bills,  in  their  provisions  dealing  with  bank  and 
bank  holding  company  takeovers  of  failing  thrifts,  track 
Section  B  of  the  House  Banking  committee-passed  Deposit 
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Insurance  Flexibility  Act,  and  provide  the  FSLIC  at\d   FDIC 
with  broad  powers  to  merge  and  consolidate  thrift  Institu- 
tions and  ccmmeccial  banks  in  severe  financial  straits. 
Dnder  these  provisions,  the  paraDount  consideration  in 
authorizing  such  mergers  and  consolidations  is  th«  need  to 
minlmiie  the  financial  assistance  required  by  the  insurance 
agenciea.   By  elevating  the  protections  of  the  insurance 
fund  to  a  position  higher  than  other  public  interest  consider- 
ations, this  provision  allows  the  regulators  to  permit 
interstate  acquisitions  of  falling  Institutions  without 
requiring  exhaustion  of  potential  Intrastate  solutions.  We 
believe  these  provisions  should  be  amended  to  give  the 
highest  priority  to  the  intrastate  options  for  like  Insti- 
tutions  including.  If  necessary,  the  breakup  of  threatened 
institutions  too  large  to  be  assimilated  by  existing  insti- 
tutions of  like  kind  in  the  same  state.    Cross -Indus try  and 
interstate  mergers  and  consolidations  should  have  the  approval 
of  appropriate  state  authorities.   This  would  both  ensure 
that  all  public  interest  considerations  are  taken  into 
account  and  give  due  deference  to  the  state's  prerogatives 
concerning  the  desired  financial  structure  of  that  state. 


We  are  confident  that  the  federal  Insurance  agencies, 
under  present  statutes,  have  the  capability  and  resources  te 
cope  with  the  weakening  or  failure  of  a  substantial  number 
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of  small  thrift  institutions  without  depleting  their 
The  primary  justification  for  the  emergency  powers  for  bank 
takeovers  of  failing  thrifts  set  forth  in  this  bill  is  the 
potential  threat  created  by  the  failure  of  a  substantial 
number  of  very  large  institutions  which  might  place  a  very 
severe  drain  on  the  resources  of  the  insuring  agencies. 
Therefore,  any  legislation  dealing  with  this  problem  should 
focus  on  the  remedies  necessary  to  deal  with  the  failure  of 
the  very  large  institutions.   Similarly  we  are  not  aware  of 
any  major  commercial  bank  of  more  than  $2  billion  In  assets 
which  faces  likely  failure  over  the  next  twelve  months,  and' 
thus  strongly  recommend  that  the  breaching  of  the  Douglas 
amendment  be  limited  to  bank  holding  company  takeovers  of 
failed  mutual  savings  banks  of  mora  than  $2  billion  in 
assets.   In  this  regard  vre  find  it  significant — and  hope 
that  the  Committee  does  also — that  the  Administration  bill, 
S.  1703,  does  not  contain  provisions  permitting  bank  holding 
company  takeovers  of  failed  banks. 

Furthermore,  to  avoid  conflicts  with  state  law  regula- 
ting bank  branching,  any  large  thrift  that  might  be  acquired 
under  the  provisions  of  this  bill  by  a  bank  or  bank  holding 
company  should  be  made  subject  to  the  bank  branching  laws  of 
the  state  in  which  its  home  office  is  located.   This  would 
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prevent  the  bank  or  bank  holding  company  from  gaining  a 
coopetitiva  advantage  over  other  banks  or  bank  holding 
coinpanles  by  acquiring  a  thrift  institution  with  broader 
branching  powers  than  those  available  to  commercial  banks. 
The  House  Banking  Conmltte*  has  accepted  this  (unandment, 
which  apparently  enjoys  regulator  support.   Similarly,  the 
Congress  should  inpreas  upon  the  regulators  the  importance 
of  limiting  financial  concentration. 


lal  Comments  c 


More  Comprehensive  Proposal,  S.  1720. 

In  Title  II  of  5.  1720,  ws  endorse  Section  201,  which 
clarifies  and  liberalizes  the  statutory  lending  limits 
affecting  national  banks.   Inflation  has  Increased  the  size 
of  loans  required  by  many  small  businesses  and  farmers, 
necessitating  the  elevation  of  lending  limits.   The  bill 
would  raise  the  existing  lending  limit  for  a  single  bor- 
rower's unsecured  loan  from  10  percent  to  IS  percent  of 
unimpaired  capital  surplus  and  provide  for  an  additional 
10  percent  on  loans  secured  by  readily  marketable  collateral. 

Inasmuch  as  there  is  an  active  movement  on  the  part  of 
independent  banks  to  organize  'bankers'  banks,'  we  find 
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Section  205  of  Title  II  an  important  contribution  to  this 
movement  which  we  support.   It  clarifies  the  authority  of 
the  Comptroller  of  the  Currency  to  charter  a  "bankerB '  bank* 
and  the  authority  oC  national  banks  to  own  stock  in  'bankers 


He  also  favor  Section  211  of  Title  II,  which  would 
exempt  financial  institutions  with  deposits  of  $5  million  or 
less  from  the  reserve  requirements  of  the  Monetary  Control 
Act  cf  1980.   However,  we  believe  the  exemption  should  be 
raised  to  include  a  broader  category  of  small  banks.   The 
burden  and  costs  of  compliance  outweigh  the  role  these  banks 
play  in  the  conduct  of  monetary  policy,  and  we  urge  that  the 
exemption  level  be  raised  to  relieve  the  small  banks  of  this 

The  amendments  to  FIRA  in  Part  B  of  Title  II  are  long 
overdue,  and  we  believe  they  will  overcome  some  existing 
legislative  provisions  which  have  been  so  troublesome  to  all 
commercial  banks. 

We  also  support  Title  III  of  S.  1720  which  would 
permit  national  banks  to  deal  in  and  underwrite  revenue 
obligations  issued  or  guaranteed  by  or  on  behalf  oE  a  state 
or  any  political  subdivision  thereof,  if  such  obligations 
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S.  1721 

With  respect  to  s.  1721,  which  proposes  to  coEnbin«  the 
insuEance  funds  of  the  FDIC,  FSLIC,  and  NCUSIP,  we  are  in 
total  oppoaition.   The  FDIC  has  the  soundest  base  of  all 
three  corporations.   Moreover,  this  foundation  has  been 
carefully  nurtured  and  financed  for  over  forty-eight  years 
by  conmercial  banker  contributions  that  far  exceed  any 
stakes  the  Treasury  or  the  Federal  Reserve — both  of  which 
originally  capitalized  the  Corporation — or  any  mutual  savings 
banks — who  have  paid  proportionately  lower  premiums  than 
connercial  banks — have  in  the  FDIC.  S.    1721  basically  is  a 
proposal  to  take  banking's  relatively  healthy  insurance  pool 
and  unload  the  problems  of  the  thrift  and  credit  union 
insurance  funds  into  it.   Any  formula  for  merger  that  does 
not,  in  one  way  or  another,  (1)  compensate  commercial  banks 
for  their  comparatively  higher  participation  In  the  result- 
ing, new  fund  or  (2)  realize  fully  that  a  joined  FDIC/PSLIC/NCUSI'F 
cannot  place  an  unfair  premium  burden  on  commercial  banks 
whose  capital  base  would  be  the  least  risky  of  the  Insured 
institutions  under  the  new  fund,  would  be  fatally  deficient. 
S.  1721  does  not  meet  either  of  these  standards  and,  indeed, 
we  frankly  doubt  any  formula  could  be  found  which  would. 


dbyGoc^le 


of  state  and  local  governments  at  financial  institutione 
from  the  reserve  requirements  Imposed  by  the  1980  Deregula- 
tion and  Monetary  Control  Act;  (2)  conform  certain  technical 
provisions  of  this  1980  Act  with  the  Federal  Reserve  Act, 
respecting  NOW  accounts;  and  (3)  open  NOW  accounts  to  all 
state  and  local  goverrunenta ,  whereas  presently  they  are 
limited  to  educational  and  medical  governmental  entities. 
The  overall  purpose  of  the  bill  would  be  to  increase  income 
to  states  and  municipalities. 


The  IBAA  is  very  sensitive  to  the  needs  of  non-federal 
governments,  especially  since  they  will  now  be  carrying  a 
larger  burden  for  the  provision  of  governmental  services. 
However,  we  would  hope  that  the  Lugar  bill  would  Bw  laid 
aside  for  the  present.   Currently,  as  is  well  known,  the 
Federal  Reserve  Board  is  struggling  with  a  host  of  variables 
to  establish  a  firm  grip  on  measuring  the  money  supply 
looking  towards  calming  severe  interest  rate  fluctuations. 
It  would  appear  to  us  that  either  relieving  state  and  local 
government  deposits  of  reserve  requirements  or  allowing  such 
funds  to  flow  into  HOWs  will  be  disruptive  of  this  effort. 
We  understand  the  Board  will  be  running  a  number  of  computer 
analyses  on  the  effects  of  this  legislation  and,  after 
reviewing  them,  this  Association's  opinion  might  be  prepared 
to  comment  more  fully.   But  our  estimate  today  is  that  this 
legislation  may  not  be  beneficial. 
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S.  1721 

With  respect  to  s.  1721,  which  ptropoaes  Co  combine  the 
insurance  funds  of  the  FDIC,  P5LIC,  and  NCUSIF,  we  are  in 
total  opposition.  The  FDIC  has  the  soundest  base  of  all 
three  carporatiana.   Moreover,  this  foundation  has  been 
carefully  nurtured  and  financed  for  over  forty-eight  years 
by  conmiercial  banker  contributions  that  far  exceed  any 
stakes  the  Treasury  or  the  Federal  Reserve — both  of  which 
originally  capitalized  the  Corporation — or  any  mutual  savings 
banks — who  have  paid  proportionately  lower  premiums  than 
comnercial  banks — have  in  the  FDIC.   S.  1721  basically  is  a 
proposal  to  take  banking's  relatively  healthy  insurance  pool 
and  unload  the  problems  of  the  thrift  and  credit  union 
insurance  funds  into  it.   Any  formula  for  merger  that  does 
not,  in  one  way  or  another,  (1)  compensate  commercial  banks 
for  their  comparatively  higher  participation  in  the  result- 
ing, new  fund  or  (2)  realize  fully  that  a  joined  FDIC/PSLIC/NCDSI P 
cannot  place  an  unfair  premlurn  burden  on  commercial  banks 
whose  capital  base  would  be  the  least  risky  of  the  insured 
institutions  under  the  new  fund,  would  be  fatally  deficient. 
S.  1721  does  not  meet  either  of  these  standards  and.  Indeed, 
we  frankly  doubt  any  formula  could  be  found  which  would. 
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i  another  problen  in  which  this  Asso- 
^erest.   For  many  years,  we  have 
cooplained  that  the  capital  requirements  of  small  banks  have 
been  kept  at  an  panitively  high  level  when  compared  to 
requirements  imposed  on  larger  banks.   During  a  key  speech 
to  the  American  Bankers  Convention  on  October  3,  1981, 
Quentin  Thompson,  Director  of  Bank  Supervision  of  the  FDIC, 
suggested  on  answer  which  we  believe,  from  initial  investi- 
gation, to  be  worthwhile — a  variable  FDIC  insurance  premium 
that  allows  well-capitaliied  and  sound  banks  to  pay  less  to 
the  Corporation  than  riskier  banks.   He  believe  a  merger  of 
the  FDIC/PSLIC/NCU5IF  would  thoroughly  undermine  any  chance 
this  solution  has  to  address  to  the  capital  inequality 
problem. 

In  closing,  Mr.  Chairman,  we  appreciate  that  we  have 
been  invited  to  testify  on  these  legislative  proposals.   It 
was  not  that  long  ago  that  we  were  testifying  before  this 
Committee  to  urge  caution  with  respect  to  another  major 
piece  of  legislation  then  pending  before  this  Corranittee. 
That  legislation  looked  towards  giving  the  Federal  Reserve 
the  necessary  tools  with  which  to  conduct  a  precise  monetary 
policy  and  looked  towards  giving  the  thrifts  new  asset  and 
liability  powers  designed  to  see  them  over  the  difficulties 
they  were  facing.   That  bill  was  signed  into  law  on  March  31, 
19B0,  and  Is  still  being  implemented.   Against  the  backdrop 
of  old  panaceas  that  did  not  have  their  intended  effect,  we 
should  approach  the  new  panaceas  being  offered  today  with 
extreme  caution.   And  we  should  be  skeptical  enough  to 
realize  that  they  may  be  part  of  a  game  plan  looking  to 
totally  restructure  the  provision  of  financial  services  that 
will  severely    disadvantage  many  of  the  smaller  providers 
of  financial  services  and  their  millions  of  customers. 


dbyGoot^Ic 


377 

The  Chairman.  Let  me  make  some  general  comments. 

First  of  sdl,  about  this  being  hasty.  In  both  of  your  testimonies, 
which  is  not  really  unexpected,  we  hear  the  same  arguments, 
whether  somebody  is  opposed  or  for  it,  they  flip  it  one  way  or  the 
other.  We  are  either  proceeding  too  rapidly  or  not  rapidly  enough, 
so  there  is  no  possibility  of  winning.  But  I  quote  the  ABA  state- 
ment. "There  is  no  need  to  act  on  this  legislation  in  a  crisis 
atmosphere."  Your  testimony,  "The  sweeping  restructuring  of  the 
financial  industry  is  being  pressed  forward  with  greater  urgency 
than  necessary."  And  so  forth. 

The  introduction  of  this  legislation  has  nothing  to  do  with  the 
current  problem  of  the  thrifts.  Give  us  credit  for  some  intelligence 
that  these  changes  would  not  take  effect,  as  far  as  implementing 
them  for  a  long  time.  Let's  not  use  this  as  an  old  saw  and  an  excuse. 
That  is  not  the  case.  I  don't  know  how  many  times  I  have  stated 
before  the  ABA,  IBAA  and  other  groups,  what  my  intentions  were. 

I  have  sat  on  this  committee  for  6  years.  And  I  have  watched  the 
sputtering  going  back  and  forth  with  everyone  very  rarely  coming 
to  grips  with  any  problems.  We  have  been  using  band-aids,  primar- 
ily because  of  the  fact  that  most  of  the  groups  within  the  industry 
could  not  agree.  They  were  fighting  for  their  own  self-interest, 
which  is  understandable.  We  do  that  in  this  society.  But  the  intent 
of  this  legislation  has  nothing  to  do  with  the  current  crisis.  But  we 
are  not  that  dumb.  I  reject  that  in  your  testimony  as  an  excuse  for 
not  proceeding  to  consider  this. 

TESTIMONY  RARELY   CHANGES 

So  if  that's  what  you  want,  if  you  want  business  as  usual,  I 
frankly  am  tired  of  hearing  it  both  ways,  the  years  that  I  have  sat 
here,  that  you  want  something  done.  You  want  free  enterprise.  You 
want  this  power,  and  you  want  that  power.  But  then  when  we 
propose  something  you  don't  like,  we're  moving  too  fast. 

Now  I  don't  know  what  you  really  want.  If  you  want  what  has 
gone  on  all  these  years  that  I  hear  you  bitch  about  over  and  over 
again  every  time  I  go  to  one  of  your  meeting.  How  there  is  a  lack 
of  leadership  in  Congress;  fine.  Let's  leave  it  that  way.  Let's  not 
attempt  to  do  anything.  Let's  make  the  usual  charges  that  we  are 
moving  too  fast  for  a  crisis.  I  cannot  more  emphatically  say  that 
that  is  not  the  intent  of  this  legislation.  This  Senator  is  bright 
enough  to  know  that  it  will  not  do  anything  for  the  thrifts  in  the 
short  run.  But  once  in  a  while,  maybe  Congress  ought  to  try  to  look 
5  or  6  years  down  the  road.  That  is  the  intent  of  this  legislation,  to 
try  emd  anticipate  for  once  rather  than  act  defensively.  Otherwise, 
the  testimony  very  rarely  changes. 

The  new  president  of  the  ABA  will  be  back  here.  I've  known 
them  all  for  the  last  6  years  and  6  years  into  the  future.  We  will  be 
going  through  the  dog  and  pony  show  over  and  over  and  over 
£^ain.  And  maybe  that  is  all  we  can  do.  Maybe  that  is  all  that  is 
possible  because  of  the  selfishness  and  greed  of  individual  parts  of 
the  industry.  Maybe  I'm  just  awfully  dumb  to  think  that  it  is 
possible  to  think  ahead  for  once. 

So  don't  come  in  here  and  say  it  is  a  rush  and  a  crisis.  We  are 
trying  to  look  down  the  road  so  that  some  president  of  the  ABA  or 
the  Independent  Bankers  5  years  from  now  is  not  saying  the  same 
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thing,  "Well,  we  got  a  problem.  We  have  a  rush  here."  or  "You  are 
not  going  too  fast." 

I  cannot  tell  you  how  disappointed  I  am  in  the  testimony  of  both 
of  your  organizations.  All  of  you  know  what  my  intent  is.  You  have 
heard  it  over  and  over  figain.  We  held  extensive  hearings  this 
spring.  It  is  not  because  I  have  any  pride  of  authorship  or  that  I 
necessarily  e^ree  with  every  provision  of  this  l^islation.  I  don't.  I 
agree  with  some  of  your  specific  criticisms  of  it.  The  intent  was  to 
get  it  all  out  on  the  table  and  discuss  it. 

But  once  again,  I  see  some  testimony  that  is  entirely,  self-serv- 
ing. "Let's  look  after  our  own  and  to  hell  with  everybody  else."  In 
both  your  statements  there  is  practically  no  mention  of  the  real 
problem.  That  is  the  nonbanking  type  institutions  interfering  wiUi 
your  business.  Hardly  any  metnion. 

ATTACK  THE  THRIFTS 

I  do  not  necessarily  agree  with  all  the  things  that  we  talk  about 
giving  to  the  thrifts.  Your  testimony  is  "attack  the  ^rifla,"  99 
percent  of  it.  "Attack  the  thrifts."  I  read  it  while  you  were  testify- 
ing. If  you  want  to  guarantee  that  the  l^islation  heis  no  chance, 
and  the  thrifts  come  in  and  say  "Don't  give  any  of  the  new  powers 
for  the  banks,"  then  let's  forget  it.  We  are  back  into  the  old  cycle. 

Am  I  so  naive,  or  is  it  possible  sometime  for  people  to  look  at  the 
real  problem?  It  sort  of  reminds  me  of  the  Arabs  tmd  the  Israelis. 
They  are  so  busy  fighting,  they  cannot  realize  the  real  threat  in 
the  Middle  East  is  the  Soviet  Union.  And  the  changes  that  are 
occurring.  Stick  your  head  in  the  sand,  and  say,  let's  not  have  any 
changes  whatsoever,  while  Merrill  Ljoich  gobbles  you  up  and  Sears 
which  has  no  geographical  boundaries  whatsoever  puts  all  financial 
services  in  every  store. 

Gentlemen,  I  am  sorry,  but  frankly,  I  really  expected  more.  Now 
don't  misunderstand  me.  I  didn't  expect  you  to  e^ree  with  every 
phase  of  this  legislation,  to  come  in  and  give  a  blanket  approval, 
but  I  expected  a  little  more  willingness  to  give  and  take  and  take  a 
look  at  the  problem,  rather  than  just  an  attack  on  one  segment  of 
the  industry.  The  savings  and  loans  will  come  in  with  the  opposite. 
So  we  will  have  no  legislation.  Have  no  legislation  at  all. 

I  really  expected  that  you  might  address  the  real  problem  of 
needing  some  structural  changes  for  the  future,  in  order  to  combat 
that  $150  billion  of  money  meurket  funds.  American  Express,  Sears, 
Prudential,  and  so  forth.  But  if  you  want  to  maintain  the  status 
quo  or  get  additional  help  for  yourselves,  but  don't  do  anything  for 
anybody  else,  then  fine,  if  that's  what  you  want,  that's  what  you 
will  get.  So  these  new  types  of  institutions  grow  and  take  over 
more  and  more  of  your  business.  In  all  of  the  statements  I  made 
this  year,  1  thought  I  was  protecting  the  security  of  people  and 
trying  to  defend  the  depository  institutions.  It  looks  like  my  great- 
est problem  in  trying  to  get  some  changes  to  combat  that  new  type 
of  competition  is  from  the  very  institutions  I  am  trying  to  help. 

I'm  sorry.  I  guess  I  could  just  keep  quiet  and  let  eveiything  go. 
But  all  of  you  know  I  have  never  been  willing  to  do  that. 

In  any  event,  my  opinions  are  going  to  be  well  known  in  public 
and  not  hidden. 
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So  I  have  used  my  queetioning  time  to  lecture  you,  but  I  just 
could  not  let  it  pass  without  saying  I  was  disappointed  in  what  I 
considered  the  self-servii^  nature  of  your  testimony. 

Senator  Proxmire? 

Senator  Proxmire.  Thank  you,  Mr.  Chairman.  The  presentation 
b^  Mr.  Jenkins,  I  think,  is  helpful  in  many  respects.  It's  the  first 
time  I've  seen  this  in  testimony,  and  I  think  it  is  most  useful  that 
you  have  a  table  at  the  end.  You  ^  down  each  of  the  specific 
propoeals,  and  you  indicate  your  position,  and  you  do  it  very  spe- 
cifiCEilly  and  expressly,  and  I  welcome  that.  I  am  grateful  to  you  for 
it. 

I  am  also  happy  to  see  your  emphasis  right  at  the  beginning  of 

{'OUT  statement,  Mr.  Jenkins,  on  the  great  importance  not  in  this 
egislation,  but  nevertheless  we  are  all  aware  of  it,  the  great  impor- 
tance of  a  fiscal  policy  that  is  constructive  and  can  bring  interest 
rates  down  and  get  a  grip  on  inflation.  All  of  this  l^islation  fits 
into  that  kind  of  economic  framework  we  are  in,  and  if  we  do  not 
get  inflation  under  control,  and  if  we  cannot  begin  to  make  some 
progress  in  this  direction,  whatever  legislation  we  propose  is  not 
going  to  make  much  progress. 

So  I  think  you  have  been  very  helpful  in  that  respect. 

I  feel  a  great  respect  for  our  chairman.  I  think  he  is  a  very 
bright  man,  as  well  as  a  very  good  man.  I  agree  with  him  on  a  lot 
of  things,  but  I  think  that  last  year  we  did  make  some  real  prog- 
ress. We  enftcted  a  comprehensive  bill  to  phase  out  regulation  Q,  to 
b^in  to  phase  it  out.  We  provided  an  opportunity  for  the  thrift 
institutions  to  broaden  their  powers  to  become  more  competitive.  I 
think  we  set  the  stage  for  a  more  competitive  national  industry, 
and  I  commend  both  of  you  gentlemen  who  have  testified  this 
morning,  Mr.  Jenkins  and  Mr.  McCormick,  I  think  you  have  given 
us  a  notion  of  what  we're  up  against  up. 

Mr.  McCormick  has  indicated  how  important  it  is  to  him  and  to 
the  Independent  Bankers,  as  I  understand  it,  to  be  concerned  na- 
tional concentration  and  to  recognize  the  great  value  of  local  own- 
ership. And  I  could  not  agree  with  him  more. 

Mr.  Gunderson  has  reminded  me  of  that  often,  and  he,  of  course, 
is  a  former  ABA  head,  and  head  of  an  excellent  bank  in  a  small 
town  in  Wisconsin.  But  local  ownership  is  so  unusually  American. 
We  are  the  only  country  in  the  world  that  has  that,  and  I  think 
that  is  one  of  the  reasons  we  have  the  kind  of  productive  and 
flexible  and  efficient  financial  system  we  have. 

TAKEOVER  AUTHORPTy  TEMPORARY 

Mr.  Jenkins,  you  say  that  the  takeover  authority  granted  In  the 
legislation  for  int«rs^te  acquisitions  and  takeover  of  thrifts  by 
b^k  holding  companies  would  be  temporary  and  could  be  termi- 
nated in  no  more  than  2  years.  What  is  your  specific  recommenda- 
tion in  this  regard? 

The  Fed  staSf,  as  you  know,  takes  the  view  that  the  Fed  now  has 
authority  to  permit  bank  holding  compimy  takeovers  of  thrifts. 
Should  we  make  clear  that  after  2  years  the  Fed  should  not  have 
such  authority?  At  the  end  of  2  years  should  the  Home  Loan  Bank 
Board  not  have  the  authority  to  approve  interstate  branching  of 
thrifts? 
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Mr.  Jbnkins.  We're  talking  about  a  specific  piece  of  l^islation  to 
grant  emergency  powers.  We  are  not  talking  about  the  Fed  not 
having  the  power  and  retaining  the  powers  they  now  have.  There 
seems  to  be  some  l^islation  that  would — I  think  they  go  1  year, 
which  is  probably  even  better  than  2  years.  As  an  emergency 
measure,  we  consider  this  entire  concept  only  in  the  emergency 
sense,  and  therefore,  would  allow  things  that  might  not  normally 
be  allowed  during  a  2-yeeir  or  even  a  1-year  period.  As  you  are 
pointing  out,  the  Fed  can  do  some  of  these  things  now.  We  do  not 
say  that  the  Fed  should  be  disallowed  from  having  that  authority 
later  on.  That  is  not  our  point. 

Senator  Proxmibe.  Why  do  we  need  that  provision? 

Mr.  Jenkins.  The  regulations  say  that  they  need  emergency 
powers,  and  we  do  not  object  so  long  as  there  is  a  time  limit. 

Senator  PsoxBinRE.  You're  asking  us  to  take  another  look  at  after 
2  years;  is  that  it? 

Mr.  Jenkins.  That's  the  idea.  It  is  a  cautionary  step  more  than 
anything  else  at  this  point. 

Senator  Proxmire.  Mr.  McCormick,  you  have  a  comment? 

Mr.  McCormick.  Yes,  I  would  like  to  comment  on  that.  Although 
the  Fed  takes  the  position  that  they  have  the  power  to  do  it,  they 
have  not  done  it  in  the  past.  I  think  their  concern  is  that  once  tjiey 
start  approving  the  acquisition  of  thrifts  by  bank  holding  compa- 
nies, they  may  lose  their  overall  ability  by  regulation  to  just  de- 
cline to  do  it  for  healthy  thrifts.  And  so  I  think  that  it  gives  us  an 
opportunity  to  limit  the  powers  of  holding  companies  in  this  area, 
which  I  believe  is  appropriate.  And  I  think  that  the  Fed  would  like 
to  have  this  power  limited,  because  they  think  that  it  might  get 
away  from  them. 

Senator  Proxmire.  Both  and  Mr.  Jenkins  appear  to  be  in  agree- 
ment that  this  legislation  does  not  provide  strong  enough  Itmguage 
to  insure  that  all  possibilities,  intreistate  acquisitions  be  exhausted 
before  interstate  acquisitions  are  permitted.  Mr.  Jenkins  says  after 
intrastate  partners  are  exhausted  the  statute  mandate  partners  in 
joining  States.  Do  you  agree  with  that? 

Mr.  McCormick.  No,  I  don't  think  that  addresses  the  problem. 
The  problem  is  that  we  are  really  paying  a  bribe  to  institutions  to 
have  the  right  to  circumvent  the  laws  of  our  Nation  in  buying  a 
thrift  institution  or  a  failing  financial  institution  by  allowing  them 
to  cross  State  lines. 

I  do  not  think  that  is  an  appropriate  way  to  run  our  country. 
The  way  that  is  set  up,  you  go  through  a  little  litany  of  routines 
where  you  give  everybody  within  the  State  an  opportunity  to  bid 
on  a  falling  institution.  And  then  you  have  the  out-of-State  people 
come  in  and  bid.  And  because  of  this  opportunity  to  have  tnis 
competitive  advantage  over  everyone,  the  oufrof-State  folks  are 
always  willing  to  bid  a  little  more  money. 

And  so  it  is  an  exercise  in  futility. 

Senator  Proxmire.  How  would  you  safeguard  that?  How  would 
you  provide  a  situation  where  you  do  not  have  a  Federal  bailout 
and  encourage  settlement  in  the  private  sector  as  much  as  possible 
without  encouraging  cross-State  acquisitions. 

Mr,  McCormick.  I  think  you  could  provide  other  provisions  for 
possibly  breaking  up  a  failing  institution  and  selling  different  parts 
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of  it  within  the  State.  You  could  also  have  a  provision  that  would 
put  the  pubhc  policy  concerns  raised  by  interstate  branching  ahead 
of  simply  how  much  money  you're  going  to  be  able  to  raise  in  order 
to  diminish  your  potential  losses.  We  would  like  to  submit  to  the 
committee  some  ideas  on  that  lat«r. 

Senator  Pboxmire.  We'd  appreciate  that. 

Mr.  Jenkins,  Mr.  McCormick  says  that  since  no  $2  billion  com- 
mercial bank  failure  is  on  the  horizon,  that  the  takeover  features 
of  the  bill  be  limited  to  thrifts  and  then  only  to  mutual  savings 
banks  of  over  $2  billion  in  size.  Do  you  agree  with  that? 

Mr.  Jenkins.  Well,  if  somebody's  going  to  be  hurt,  they  will  be 
hurt  whether  they  are  big  or  small.  And  we  accept  this  portion  of 
S.  1720  as  proposed. 

Senator  Proxmire.  The  idea  of  the  size  requirement — Mr.  McCor- 
mick can  speak  for  himself,  but  I  take  it  that  is  if  you  have  a 
reasonably  small  bank,  that  institutions  within  the  State  should  be 
able  to  take  care  of  it. 

Mr.  Jenkins.  Should  be  able  to. 

Senator  Proxmire.  Mr.  Jenkins,  you  say  takeover  authority 
granted  in  the  legislation  of  interstate  acquisitions  and  take  over  of 
thrifts  by  bank  holding  companies  be  temporary  and  terminate  in 
no  more  than  2  years. 

What  is  your  specific  recommendation  in  this  r^ard?  The  Fed 
staif,  as  you  know,  takes  the  view  that  the  Fed  now  has  the 
authority  to  permit  bank  holding  ttikeovers  of  thrifts.  To  make 
clear  that  after  2  years  the  Fed  should  not  have  that  authority — 
think  I  have  asked  that  question.  I  apologize. 

Mr.  Jenkins,  you  say  that  the  thrift  powers  in  S.  1720  will  do 
nothing  about  thrift  earnings  immediately,  because  it  does  nothing 
about  the  low-yielding  mortgages  held  in  the  thrift  portfolios. 

Mr.  Jenkins.  Right. 

Senator  Proxmire.  Secretary  Regan  made  a  very  persuasive  case 
for  the  thrift  powers.  His  argument  was  that  we  need  to  do  al\  we 
can  to  insure  the  long-range  viability  of  thrifts.  It  is  hard  to  imeig- 
ine  that  anything  other  can  be  done  than  to  give  them  much 
enhanced  asset  powers.  And  of  course,  that  interferes  with  the 
commercial  banks.  After  all,  we  do  intend  to  deregulate  the  liabili- 
ty side  of  the  portfolio.  This  bill  would  use  takeovers  and  insurance 
funds  to  handle  immediate  severe  thrift  problems  and  give  them 
powers  to  survive  over  the  long  term. 

So  if  you  oppose  these  powers  for  thrifts,  what  would  you  do? 

Supposing  you  were  sitting  up  here  in  Senator  Garn's  position 
and  in  my  position,  how  would  you  handle  this? 

Mr.  Jenkins.  I  can  partially  answer,  if  I  may.  The  chairmfui's 
response  to  our  testimony,  we  have  a  problem  here  that  is  one  that 
has  grown  up  over  25  years,  and  we  are  looking  at  it  today  as  a 
real  probleirf.  These  portfolios  have — they  are  chock-a-block  full  of 
mortgages  that  do  not  have  good  rates  on  them.  A  lot  of  banks 
have  the  same  kinds  of  portfolios,  probably  10,000,  12,000  banks  out 
there  that  have  the  same  problem. 

What  we're  thinking  about  here  is  that — and  1  must  try  to  put 
this  in  my  own  context.  I  have  to  tell  you  what  I  understand — that 
the  S.  &  L.'s  have  an  immediate  problem  which  has  to  be  solved  in 
an  immediate  way.  They  have  got  a  future  problem  which  has  got 
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to  be  taken  care  of,  we  say,  in  another  way.  In  all  of  the  testimony 
that  has  been  submitted,  the  points  that  we  really  want  taken  care 
of,  Mr.  Chairman,  etre  submitted  in  that  testimony.  We  agree  that's 
what  we  want. 

But  the  matter  of  the  treatment  of  the  thrift  situation  is  an 
emergency  matter.  If  they  get  into  commercial  lending  right  now, 
those  of  us  who  have  been  nothing  but  commercial  lenders  all  of 
our  lives  have  a  pretty  good  realization — could  be  wrong  but  we 
have  a  pretty  good  realization  that  they  are  going  to  have  trouble. 
To  that  extent,  the  trouble  they  might  be  in  right  now  is  going  to 
be  nothing  as  compared  to  the  trouble  they  might  be  in. 

Witness  any  new  bank 

Senator  Proxmire.  Could  I  interrupt?  My  time  is  up,  but  could  I 
interrupt  to  say  that  you're  right,  they  do  have  an  immediate 
problem,  we're  all  aware  of  that.  And  I  think  we  want  to  do  all  we 
can  to  handle  that.  But  they  also  have  their  long-term  problem, 
and  we  would  like  to  have  you  make  any  constructive  suggestions 
you  can  make  as  to  what  they  can  do  in  the  longer  term. 

CONTROLLED  EXTENSION   OF  SPECIALIZED  POWERS 

Mr.  Jenkins.  I  stated:  "Nevertheless,  we  believe  that  controlled 
extension  of  specialized  thrift  institution  powers  could  help  solve 
their  problems  and  deserves  further  study."  That's  true,  but  to  do 
it  now,  this  month  or  the  next  5  months,  could  be  hurtful  to  the 
thrifts.  Making  commercial  loans  is  not  an  easy  job.  You  cannot 
just  step  up  and  be  called  a  commercial  loan  omcer  and  do  it. 

This  would  put  them  in  all  kinds  of  difficulty.  And  as  I  say,  far 
beyond  the  difElculty  they  could  be  in  right  now.  They  now  have  a 
loss  that  is  attributable  only  to  interest  rates.  You  start  gettizig 
losses  based  on  bad  lotm  judgment,  the  numbers  get  real  big.  Ana 
that  is  where  our  difiiculty  with  it  comes  in.  We  are  looking  at  this 
as  realistic  bankers  who  understand  if  the  S.  &  L.'8  get  in  trouble 
via  this  loan  route,  we  are  all  in  trouble,  because  very  few  people 
know  the  difference. 

Mr.  GuNDERSON.  One  of  the  problems,  and  we  are  not  trying  to 
be  obstructive,  as  far  as  working  with  this  committee  in  its  attempt 
to  resolve  the  problems  of  the  thrifts,  we  have  had  about  1  week  to 
look  at  the  bill,  particularly  in  the  Pratt  area.  We  have  not  been 
consulted  by  either  the  Federal  Home  Loan  Bank  Board  or  the 
administration  on  it,  and  as  we  state  in  our  sumnuiry  at  the  end, 
we  are  willing,  and  we  pledge  our  commitment  to  work  with  this 
committee  in  Eillowing  them  to  be  more  competitive;  and  certainly 
also  to  permit  us  to  be  more  competitive.  And  we  applaud  the 
efforts  of  this  committee  in  this  area. 

Moving  ahead  on  the  basis  proposed  in  S.  1720  creates  some 
great  competitive  inequities  for  the  commercial  bemking  system 
that  we  pointed  out  in  our  testimony,  and  we  believe  that  this 
deserves  study.  We  are  willing  to  work  with  you,  as  we  have  said 
before.  We  are  willing  to  compete.  We  are  trying  to  reach  that 
point  where  we  can  compete  with  not  only  the  thrSts,  but  also  the 
money  market  funds  and  others.  And  Mr.  Chairman,  we  applaud 
you  in  this  area.  But  we  would  end  up  on  the  short  end  of  the  deal 
if  the  Pratt  proposal  goes  through  unchanged,  because  you  take  a 
stock  organization  and  try  to  compete  with  a  mutual  with  all  of  the 
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other  factors  that  are  a  part  of  it,  and  this  is  where  we  have  a 
problem. 

We  are  willing,  and  we  will,  work  with  you  toward  a  long-run 
solution  to  the  thrift  problem.. 

Senator  Phoxmire.  Thank  you,  Mr.  Chairman.  My  time  is  up. 

The  Chairman.  Senator  Schmitt? 

Senator  Schmitt.  Thank  you,  Mr.  Chairman. 

Gentlemen,  I  am  sorry  that  I  missed  your  testimony.  I  have  been 
scanning  it.  Do  you  really  and  truly  believe  that  in  the  legislative 
goal  and  regulatory  goal  of  having  a  level  playing  field  for  the 
financial  institutions  of  this  country? 

Mr.  Jenkins.  Yes,  we  believe  in  a  level  playing  field;  surely. 

Senator  Schmitt.  Jb  that  the  consensus? 

Mr.  McCoRMiCK.  We  could  endorse  the  conce[)t,  but  we  would 
like  to  add  to  that  that  we  do  think  it  is  appropriate  to  have  some 
r^ulation  to  eissure  that  there  are  going  to  be  a  lot  of  players  in 
this  industry  in  the  future,  because  of  a  lot  of  considerations  in 
regard  to  the  way  our  country  is  organized.  There  are  some  very 
powerful  engines  that  push  industries  toward  merger  and  consoli- 
dation, and  those  engines  certainly  exist  in  the  financial  services 
industry.  We  think  most  of  the  rules  that  we  presently  have  to 
assure  that  we  do  not  have  such  consolidation  are  good  ones.  We 
would  like  to  find  a  way  to  allow  those  rules  to  change  so  that  we 
can  aM  be  competitive  and  effective.  But  we  do  not  want  to  throw 
the  baby  out  with  the  bathwater. 

Senator  Schmitt.  You  are  saying  that  you  want — you  believe 
there  ought  to  be  a  level  playing  field,  but  there  are  some  parts  of 
that  field  that  some  people  can  play  in  and  some  parts  that  other 
people  can  play  in,  and  they  do  not  necessarily  intersect. 

Mr.  McCoRMicK.  I  would  not  adopt  that  statement.  I  think  I 
would  say 

Senator  Schmitt.  That's  what  I  thought  you  said.  I  was  using  a 
different  analogy.  The  chairmem  likes  the  anedogy  of  the  level 
playing  field  and  it  is  a  pretty  good  one. 

Mr.  McCoRMiCK.  For  one  thmg,  I'm  not  sure  how  level  the  play- 
ing field  really  is.  After  all,  when  you  look  at  what  is  going  on, 
small  banks  operate  with  between  8  and  10  percent  capital.  The 
large  banks  of  our  country  operate  with  4  or  5.  That  requires  small 
banks  to  try  to  reach  for  twice  the  gross  margins  on  the  business 
that  they  have  in  order  to  achieve  the  same  kinds  of  returns  on 
equity,  and  there  are  hundreds  of  other  inequitable  situations  that 
exist. 

Senator  Schmitt.  All  right.  Now,  I .  am  getting  you  to  move 
toward  one  of  the  points  that  I  wanted  to  make,  and  that  is  we  can 
talk  about  a  level  playing  field,  but  can  we  realistically  expect  to 
have  it?  You  just  mentioned  one  variable,  and  that  is  size  of 
institutions  which  conceptually  means  the  field  may  tilt  one  way  or 
the  other,  depending  on  size. 

1  mentioned,  yesterday,  to  Secretary  Regan  that  there  may  be 
some  mounds,  if  not  mountains,  on  that  field  caused  by  new  tax 
law  which  has  set  interest  rates  in  certain  categories  of  invest- 
ments, such  as  the  all-savers  category.  There  are  loan  guarantees 
that  further  distort  the  shape  of  the  field,  anyway.  Low-interest 
loans  have  much  the  same  effect;  different  insurance  requirements. 
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differing  reserve  requirements,  State  charters  versus  national 
cheirters. 

There  is  a  unique  situation  that  exists  in  Chafee's  State  contrast- 
ed to  mine,  and  for  the  most  part,  the  legislation  we  have  discussed 
here  does  not  address  those  kinds  of  variations  in  the  topography 
of  the  playing  field,  does  it? 

Mr.  McCoRMicK.  No;  I  do  not  think  it  does.  Frankly,  our  associ- 
ation was  not  consulted  with  in  r^ard  to  this  legislation.  We  have 
had  to  rush  through  a  consideration  and  take  a  position  in  this 
legislation 

Senator  Schmitt.  I'm  not  asking  you  about  that.  I'm  just  tryii^ 
to  get,  for  my  own  mind,  to  the  point  of  whether  or  not  we  still — 
this  is  deja  vu,  because  I  was  asking  these  questions  4  years  ago,  5 
years  ago  when  I  first  joined  the  banking  committee;  whether  it  is 
possible  to  really  use  the  analogy  of  a  level  playing  field.  I  men- 
tioned the  tilings  that  affect  topology  and  topography  on  that  field 
which  are  considerable.  There  are  also  differing  goalposts.  There 
are  opportunities.  The  housing  industry  has  certain  requirements. 
The  major  construction  industries  have  certain  requirements.  New 

[>lant  construction  and  equipment,  consumer  services,  operating 
oans,  particularly  for  agriculture,  and  other  businesses  require 
operating  loans.  Retirement  security  now  is  an  important  part  of 
the  ban^ng — or  the  flnfuicial  community.  So  again,  that  tends  to 
change  the  shape  of  things. 

And  what  has  bothered  me  ever  since  I  started  to  get  educated 
on  this  business,  was  where  before  we  had  some  very  specialized 
institutions  deeding  with  specialized  goals  and  problems  of  the 
American  consumer  and  the  American  business  community,  we 
gradually  got  everybody  trying  to  play  in  everybody  else's  sandbox 
without  a  level  playing  field,  and  maybe  without  the  potential  of 
ever  having  a  level  playing  field.  Are  we  really  going  after  this  in  a 
philosophically  consistent  way  with  the  way  the  financial  institu- 
tions have  developed  and  the  kinds  of  needs  that  our  consumers 
have? 

Mr.  McCORMiCK.  I  think  that  your  statement  is  very  well  taken. 
I  wish  I  had  said  it.  The  thing  that  I  guess  bothers  us  is  that,  over 
all  these  years,  we  have  created  a  lot  of  these  r^ulations  because 
we  thought  they  benefited  the  public  and  because  they  achieved 
public  pohcy  goals  that  we  believed  were  appropriate  for  our 
Nation;  whether  it  be  housing  for  folks  or  fipancing  of  agriculturei 
or  to  have  a  wide,  diverse  number  of  players  in  the  marketplace 
making  local  decisions.  And  now  we  are  saying  in  the  quest  for 
some  sort  of  level  playing  field  or  some  sort  of  commitment  to  a 
market  theory,  that  the  market  solves  all  of  our  problems;  that  we 
Eire  just  going  to  throw  it  all  open  and  let  the  fittest  survive.  That 
is  the  way  to  do  it. 

We  do  not  believe  that.  We  do  not  think  it  makes  sense. 

Senator  ScHMrrr.  How  do  you  handle  the  new  t«anis  that  came 
on  to  this  field  in  a  sense  with  a  different  set  of  rules  or  no  rules, 
such  as  the  national  financing  networks  that  are  being  set  up,  as 
the  chairman  has  mentioned,  by  Sears,  Merrill-Lynch,  and  others? 
How  do  we  handle  that?  Certainly  there  is  very  little  inclination, 
at  least  I  think  on  this  committee,  to  add  regulations  to  tiie  finan- 
cial game.  We  would  like  to  eliminate  it  wherever  we  can. 
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Mr.  Jenkins.  The  free  market  generally  asserts  itself,  if  you  have 
what  has  amount«d  to  a  governnient-rei:ulated  free  enterprise 
system,  banking  has  a  hodge-podge  of  rules  and  regulations  on  it. 
Most  of  UB  who  have  been  in  the  game  pretty  seriously  for  a  lot  of 
years,  and  I  have  been  in  since  December  1946,  have  realized  for 
most  of  that  term  that  what  we  are  heading  for  in  the  financial 
services  industry  is  some  sort  of  a  new  tool  and  I  think  we're  in  the 
process  of  forging  that  tool  right  now.  It  will  not  be  known  as  a 
commercial  bank  or  a  thrift,  or  as  the  things  we  talk  of  today.  We 
probably  will  not  get  it  very  quickly  either.  The  point  is  that  we 
are  getting  in  our  minds,  and  this  has  gone  on  for  at  least  a 
quarter  of  a  century  with  some  of  us  who  learned  to  think  back 
then  about  this  sort  of  thing  in  the  rookie  days. 

We  are  going  into  some  sort  of  an  instrument  here,  a  tool  to 
serve  this  countty  better  in  the  financial  services  industry,  and 
through  getting  that  tool,  we  will  then  have  a  level  playing  field. 
In  the  process,  like  anything  else  in  life,  like  a  kid  growing  up,  it 
will  be  "herkey  jerkey"  and  we  are  going  to  make  mistakes.  We 
have  already  made  a  lot  of  them.  We  are  trying  to  correct  them. 
We  are  trying  to  do  some  of  that  now. 

There  are  things  we  think  we  need.  There  are  things  that  we 
think  could  be  put  off.  We  are  going  through  a  process.  Yes,  the 
mounds  and  the  mountains  that  you  speak  of  are  sitting  there.  We 
are  trying  to  get  them  leveled.  We  are  not  going  to  do  it  this  week, 
but  our  aim  is  to  get  to  what  you  are  talking  about,  a  level  playing 
field. 

We're  looking  for  one-stop  shopping.  We  see  no  reason  why  it 
should  not  happen.  There  are  lots  of  folks  who  do,  depending  on 
what  is  going  to  happen.  So  we  are  in  the  process,  just  as  you  are, 
of  trying  to  weed  this  thing  out  and  come  up  with  something  that 
makes  sense  to  you  gentlemen,  makes  sense  to  us,  and  makes  sense 
mostly  to  the  general  public.  We  are  going  to  get  there.  We  are  just 
not  there  yet.  We  are  striving  for  that  level  playing  field. 

Mr.  GuNDERSON.  It  cannot  happen  overnight.  We  have  to  go 
through  an  orderly  transition,  because  we  have  lived  in  a  regulated 
environment  for  a  good  many  years,  and  a  lot  of  people  have  loans 
and  investments  in  place  that  were  put  there  during  that  regulated 
environment.  But  there  needs  to  be  an  orderly  transition,  and  this 
is  one  of  the  things  that  has  frustrated  us.  As  we  look  at  the  Pratt 
proposals  and  the  S.  &  L.'8  say  that  they  want  to  be  freed  up  to 
compete,  and  yet  at  every  point  in  time,  at  every  opportunity,  they 
attempt  to  stymie  and  subvert  the  intent  of  Congress  when  you 
passed  the  omnibus  banking  bill  here  a  short  time  ago  to  eventual- 
ly phase  out  regulation  Q,  and  to  do  away  with  the  differential  in 
deposit  rate  ceilings. 

This  is  where  we  get  into  a  problem  with  this.  We  recognize  that 
it's  going  to  take  some  time,  and  we  will  work  to  develop  an 
orderly  process.  The  chairman  has  gone  a  long  way  in  the  propos- 
als before  us,  because  if  you  will  go  through  the  list,  we  support 
virtually  everything  in  there,  with  a  couple  of  exceptions.  But  we 
do  have  a  problem  with  the  Pratt  bill,  because  it  would  move  in 
what  we  feel  is  an  unfair  and  inappropriate  way  at  this  time. 

We  will  work  positively  in  the  process  to  allow  the  thrifts  to 
become  more  competitive. 
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Senator  Schmitt.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  would  comment.  I'm  glad  you  said  that.  It  is 
true;  you  go  through  the  hst,  you  go  through  your  testimony,  you 
get  away  from  the  rhetoric,  and  it  is  too  bad  in  your  testimony  you 
could  not  have  emphasized  the  parts  you  do  support,  the  95  per- 
cent. 

Mr.  GuNDERSON.  Mr.  Chairman,  I  think  you  misinterpreted  our 
statement,  because  our  Ifist  paragraph  does  sum  that  up  and  indi- 
cate our  willingness  to  cooperate  and  our  intent  to  work  with  you. 
We  are  very  sincere  about  that. 

The  Chairman.  I  am  sure  you  are,  Lee,  but  still  the  emphasis 
was  on  the  internal  warfare  that  hits  gone  on  forever  between  the 
thrift  industry  and  the  commercial  banking  industry.  It  might 
have  been  more  helpful  had  you  emphasized  what  you  support, 
rather  than  such  an  overwhelming  opposition  to  what  you  don't 
support. 

Senator  Dixon? 

UBBRAL  branching  PRIVILEGES 

Senator  Dixon.  Thank  you,  Mr.  Chairman. 

I  wonder,  Mr.  Jenkins,  if  you  would  let  me  discuss  with  you  a 
moment  part  of  your  testimony  on  page  5.  In  the  last  sentence  of 
the  pareigraph  you  say: 


Now,  I  represent  the  State  of  Illinois.  As  you  know,  we  do  not 
have  branch  banking  in  Illinois.  The  last  session  of  the  legislature 
did  liberalize  our  laws  to  some  extent  with  respect  to  holding 
companies,  but  essentially  we  do  presently  have  internally  in  our 
State  a  situation  in  which  thrifts  may  branch  and  banks  may  not. 
Is  that  the  type  of  thing  you  are  referring  to  here? 

Mr.  Jenkins.  That  is  exactly  what  it  is  about,  yes.  If  you  make 
commercial  banks  out  of  thrifts  and  let  them  stay  under  their 
present  rules,  instead  of  under  the  commercial  bemk  rules,  then 
you  have  two  sets  of  commercial  banks  running  in  the  same  State, 
one  of  which  can  branch  and  the  other  cannot. 

Senator  Dixon.  Without  going  into  the  merits  of  what  has  oc- 
curred in  my  State,  and  that  is  a  dispute — it  is  a  dispute  that  has 
continued  for  decades  now  in  my  State,  I  might  say,  it  concerns  me 
as  a  U.S.  Senator  to  internally  get  involved  in  what  has  become  the 
differentiation  between  the  financial  institutions  in  my  State  in 
such  a  way  that  we  would  create  what  you  are  referring  to  here. 
Did  I  hear  someone,  either  yourself  or  someone  else — I  had  to  leave 
the  room  for  a  moment  to  talk  to  someone  that  came  up  from  my 
office — did  I  hear  someone  suggest  that  there  was  an  amendment 
suggested  that  would  address  this  problem?  Even  though  you  are 
not  in  favor  of  title  I,  did  I  hear  someone  suggest  there  was  an 
amendment  that  would  address  the  problem  of  internal  differences 
within  a  State? 

Mr.  McCoRMiCK.  Yes.  It  was  adopted  by  the  House.  It  is  an 
amendment  that  would  require  a  thrift  institution  that  was  ac- 
quired by  a  bank  holding  company  to  have  to  conform  to  the 
branching  laws  of  the  State  in  which  the  thrift  institution — the 
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bank  branchii^  laws  of  the  State  in  which  the  thrift  inatitution 
was  residing.  Now,  it  was  in  a  little  bit  different  context.  That  weis 
in  the  area  of  having  bank  holding  companies  take  over  thrifts. 

Senator  Dixon.  I  might  call  the  attention  of  the  chair  find  other 
members  of  the  committee  to  the  fact  that  while  my  State  is 
unique,  I  think,  there  may  only  be  two  or  three  States  in  the 
Union  so  situated.  My  State  is  a  State  in  which  thrifts  can  now 
branch  and  banks  cannot,  and  I  think  that  is  a  aigni^cant  distinc- 
tion that  the  Congress  ought  to  recognize,  so  that  if  we  do  do 
anything  in  this  area,  we  do  not  impose  upon  the  State  our  will 
here  at  the  Federal  level. 

I  would  suggest  that  something — it  is  something  we  oi^ht  to 
discuss  further  with  respect  to  that  particular  part  of  the  bill. 

Mr.  GuNDERSON.  We  eure  in  accord  with  that. 

Mr.  McCoRMicK.  We  all  agree  with  that. 

Senator  Ddcon.  On  page  4: 

Faster  eliminatioD  of  longer-term  rate  ceiUngs  afTecting  the  Bhort-term  depodt 
instruments,  competitive  with  monej'  market  funds,  are  nJeeded.  Any  support  Con- 
grees  could  give  depository  institutions  on  these  issues  would  be  welcome, 

I  take  it  that  you  do  not  think  that  the  all  savers  certiiicate  is  a 
short-term  deposit  instrument  competitive  with  money  market 
funds? 

Mr.  Jenkins.  It  depends  on  your  point  of  view  on  who  has  got 
the  money.  I  always  look  to  the  fellow  who  has  got  the  money.  An 
all  saver  can  mean  something  good  to  me  and  it  may  not  mean 
anything  good  to  me,  but  something  that  we  can  go  into  against 
the  money  market  funds  will  look  good  to  everybody.  We  just  need 
a  better  instrument  to  compete. 

Senator  Dixon.  I  would  be  delighted  to  have  anything  you  may 
have  in  the  way  of  suggestions  in  that  connection  for  consideration, 
at  your  convenience. 

Mr.  GuNDERSON.  We  have  submitted  at  every  meetii^,  to  the 
DIDC,  the  proposal  for  approval  of  a  shorter-term  certificate  that 
we  could  offer  to  our  small  savers  and  give  them  a  chance  to  earn 
a  realistic  return.  Unfortunately,  it  keeps  getting  passed  off  and 
passed  off;  and  now  it  is  on  the  agenda  for  the  next  meeting,  and 
we  are  very  discouraged  by  the  role  and  the  way  the  DIEiC  has 
reacted  to  our  problems  in  the  competitive  world  out  there. 

They  have  got  us  so  confused  that  we  do  not  know  whether  we 
eire  coming  or  going.  One  day  they  pass  something;  the  next  week 
they  withdraw  it.  They  are  not  giving  us  the  kind  of  direction  that 
we  need  to  plan  and  position  our  institutions  to  be  competitive. 

Senator  Ddcon.  Would  one  of  you  stop  by  my  office  at  some  time, 
at  your  convenience,  to  discuss  that  specific  question? 

Mr.  Gunderson,  Yes. 

Senator  Dixon.  My  last  question.  Following  up  on  what  Senator 
Proxmire  had  developed  earlier,  before  his  time  rem  out. 

We  have  listened  to  the  problems  of  the  thrifts  all  year.  I  Eun 
sure  that  you  e^ree  with  us  that  there  are  problems  out  there.  We 
have  addressed  the  problems  to  some  extent,  through  regulation 
permitting  variable  mortgages  and  things  of  that  time.  We  have 
addressed  the  problem — I  think  more  successfully  than  some  origi- 
nally suspected—  through  the  All  Savers  certificate. 


dbyGoOt^Ic 


The  thrifts  continue  to  come  to  us.  And  I  think  the  evidence  is 
clear  that  they  still  have  problems — and  they  come  to  us  and  they 
suggest  the  limit  of  time  in  which  certain  numbers  of  them  can 
exist,  given  the  present  problem  in  high  interest  rates,  coupled 
with  their  low-yield  portfolio.  I  suppose  the  final  question  tiien 
ought  to  be: 

If  you  oppose,  as  others  have  indicated  to  you,  what  we  are 
discussing  here,  do  you  have  any  suggestion  for  a  possible  alterna- 
tive to  Wie  short  term,  other  than  what  we  have  already  done, 
given  the  fact  that  everybody  agrees  that  there  is  a  problem  out 
there? 

Mr.  GuNDBRSON.  In  the  back  of  our  testimony  we  list  the  moves 
that  have  been  made  to  assist  the  thrifts — and  they  are  consider- 
able, as  you  indicated. 

Senator  Dixon.  That's  right. 

Mr.  GuNDERSON.  Certainly  the  key  to  it,  as  we  indicated  in  the 
opening  of  Mr.  Jenkins'  oral  statement,  is  to  restore  economic 
stability  in  this  Nation,  and  that  is  really  going  to  solve  many  of 
the  problems. 

Senator  Dixon.  We  would  all  agree  with  that. 

Mr.  GuNDERsoN.  We  cannot  get  in  an  ai^ument  on  that.  And  we 
are  very  much  committed  to  supportii^  the  efforts  of  Congress  in 
this  area.  There  may  be  other  areas  for  the  short-term  assistance, 
but  the  Pratt  proposal  does  nothing  to  address  any  of  those. 

It  is  not  the  case  that  we  are  opposing  everything  in  here.  We 
are  opposing  it  in  its  present  form,  in  the  present  way  that  it  is 
being  submitted.  And  if  we  come  down  a  little  strong  on  that,  it  is 
because  we  saw  Secretary  Regan  come  in  here  yesterday  with  the 
force  of  the  administration  behind  his  proposal.  It  has  been  around 
a  very  short  time.  And  if  we  came  down  pretty  heavy  on  it  in  our 
testimony,  we  flgured  we  needed  a  big  two  by  four  in  that  particu- 
lar area,  because  it  looks  like  everybody  is  coming  in  with  all  of 
their  guns  blazing. 

Senator  Dixon.  I  suppose  I  take  it  from  that  that  your  ultimate 
response  is:  If  rates  come  down  substantially,  we  will  not  have  the 
problem.  We  all  agree  with  that. 

The  Secretary  told  me  yesterday  that  the  light  at  the  end  of  the 
tunnel  is  not  an  approaching  train — which  1  know  gratified  us. 

But  I  wondered,  on  the  short-term  basis,  given  the  fact  that 
interest  rates  may  not  come  down  that  much,  and  given  the  fact 
that  what  the  Chair  is  suggesting  in  this  bill  is  not  suitable  to  your 
Eissociation,  whether  you  see  any  other  viable  alternatives  in  the 
short  term,  other  than  what  we  have  already  seen? 

Mr.  GUNOERSON.  Some  of  these  are  embodied  in  the  proposed  bill: 
Relaxation  of  usury  and  due  on  sale  prohititions  which  will  help  a 
great  deal;  the  proposals  for  the  regulators  bill,  which  we  basically 
have  supported  with  a  few  cavats  in  there,  and  the  Federal  Home 
Loeui  Mortgage  Corporation  loan  swap  proposals.  There  are  meas- 
ures that  are  a  part  of  this  that  we  are  very  supportive  of,  and  we 
believe  that  these  will  be  in  the  best  interest  of  the  thrifts  in 
particular,  but  certainly  for  all  financial  institutions  in  this 
Nation. 
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CONGRISSS  RESPONSIBLE  FOR  THRIFTS  PROBLEMS 

Mr.  McCoRMiCK.  Yes.  I  think  most  of  the  proposals  are  deseed 
to  help  the  thrift  industry  to  cope  with  their  problems.  But  I 
believe  that  our  association  feels  very  strongly  that  the  thrift  in- 
dustry is  in  trouble,  by  and  large,  because  they  did  what  Congress 
had  asked  them  to  do,  and  followed  the  intent  of  Congress  in 
making  the  kinds  of  loans  that  they  made. 

Senator  Dixon.  That's  exactly  the  point,  don't  you  know.  They 
did  what  they  were  told  to  do,  and  now  they  are  in  trouble. 

Mr.  McCoHMiCK.  Right,  Our  position  is  that  we  ought  to  recog- 
nize that  they  iire  in  trouble,  and  we  ought  to  take  direct  and 
appropriate  action  to  address  that,  to  save  the  industry,  to  main- 
tain tne  industry  for  the  purpose  for  which  it  was  origineilly  in- 
tended. 

It  looks  to  me  and  to  us  that  there  is  almost  a  hidden  agenda 
here,  to  avoid  accepting  the  financial  responsibility  for  the  losses 
that  are  mounting,  and  trying  in  some  way  to  pass  that  ofT  to  the 
banking  industry,  by  going  through  sort  of  a  convoluted  process  of 
converting  them  to  commercial  banks,  and  then  selling  them  to 
bank  holmng  companies. 

We  think  that  what  you  should  do  is  accept  responsibility  for 
what  took  place.  And  if  you  have  to  appropriate  funds  to  do  it,  so 
belt. 

The  Chairman.  Mr.  McCormick,  you  really  want  that  kind  of  a 
bailout,  in  light  of  the  budget  problems  we  have  got  right  now? 

That  is  your  solution  to  the  thrifts'  problem? 

Mr.  McCormick.  Well 

The  Chairman.  Do  you  have  any  idea  of  the  amount  of  money 
you're  talking  about? 

Mr.  McCormick.  Yes.  I  do  have  an  idea  of  the  amount  of  money 
I'm  talking  about.  It  is  not  going  to  go  away.  Senator  Gam.  We  can 
pass  these  laws  and  we  can  do  these  different  things,  but  they  do 
not  address  the  problem.  The  problem  stays. 

If  interest  rates  do  not  go  down,  the  thrifts'  loan  portfolios — a 
couple  of  billion  dollars  under  water.  That  is  not  going  to  change, 
based  on  what  we  have  proposed  here.  It's  still  there. 

The  Chairman.  Even  if  the  interest  rates  go  down,  you  have 
probably  a  $60  billion  deficit  next  year.  I  do  not  know  how  Etnybody 
in  good  conscience  could  propose  that  we  add  to  that. 

Mr.  McCormick.  I'm  not  proposing  that  we  spend  money  that  we 
have  not  already  lost.  The  money  is  gone. 

The  Chairman.  It  is  not  gone  from  the  Public  Treasury. 

Excuse  me.  Senator  Dixon. 

Senator  Dixon.  My  time  was  up. 

Mr.  McCormick.  The  liability  is  there.  It  is  in  the  insurance 
fund.  It  is  our  insurance  fund. 

The  Chairman.  You're  talking  about  far  beyond  the  insurance 
fund.  There  is  not  enough  money  in  the  insurance  fund  for  a 
bailout.  You're  talking  about  direct  appropriations,  beyond  that, 
from  the  Treasury. 

Mr.  Jenkins.  We  would  have  to  go  into  every  savings  and  loan  in 
the  country  to  prove  what  I  am  about  to  say.  But  the  general 
feeling  among  many  of  us  who  have  been  in  the  lending  game  for  a 
long  time  is  that  they  probably  are  not  in  as  deep  a  piece  of  trouble 
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as  is  indicated  generally.  We  would  not  supfwrt — in  the  ABA,  we 
would  not  support  the  idea  of  using  Treasury  funds  to  bail  them 
out,  if  that  is  the  right  word.  I  hate  that  word. 

Tiie  Chairman.  I  want  to  be  careful  in  what  I  am  saying. 

Mr.  Jenkins.  I  do,  too. 

The  Chairman.  I  did  not  anticipate  this  at  all.  I  think  you  are 
well  aware  that  just  in  New  York  State  alone,  there  are  10  mutual 
savings  banks  that  are — if  they  went  belly  up — they  are  not  going 
to,  and  that's  why  I  want  to  be  careful — they  could  wipe  out  the 
whole  FDIC  fund  all  by  themselves,  without  any  trouble  at  all.  Just 
10  of  them. 

Mr.  McCoRMiCR.  The  all  savers  certificate  was  a  use  of  public 
funds— it  does  not  show  up  on  the  balance  sheet— but  just  as  surely 
it  handed  them  the  money.  You  cut  the  revenue  of  the  IRS  in  order 
to  cut  their  liability  costs.  We  are  just  doing  indirectly  what  we're 
not  willing  to  do  directly. 

The  Chairman.  I  do  not  totally  agree  with  you  there.  Yes,  it  is  a 
cut  of  Internal  Revenue  Service  money,  but  I  happen  to  believe  in 
the  philosophy  that  all  of  the  money  is  ours.  Internal  Revenue  and 
the  Government  take  it  away  from  us.  Any  amount  that  we  can  get 
back  in  reduced  taxes,  in  one  wav  or  another,  directly  or  indirectly, 
and  put  back  in  the  hands  of  the  American  people  to  spend,  I'm 
going  to  be  for. 

Senator  Chafee? 

Senator  Chafee.  Thank  you,  Mr.  Chfurman. 

As  I  get  it,  the  approach  here,  the  suggestions  of  the  members  of 
the  panel  are  that  they  favor  this  legislation.  But  the  theme  seems 
to  be  to  go  slow:  Let's  not  deregulate  too  quickly;  let's  get  adjusted; 
and  in  time,  we  will  meet  these  problems. 

Is  that  an  unfair  or  a  fair  description  of  what  you  are  proposing? 

Mr.  Jenkins.  I  think  it  is  mixed.  I  think  on  most  of  it — and  that 
which  the  Chairmen  addressed  earlier,  when  he  first  spoke — we 
are  for,  rather  rapidly.  The  more  rapidly  the  better.  We  have 
already  decided  that  at  previous  times. 

On  the  Pratt  proposal,  the  one  we  have  emphasized — I  £im  a  new 
boy  on  the  block,  so  I  do  not  have  all  of  the  background,  but  I  know 
what  is  going  on  generally — we  see  a  danger.  Not  just  a  danger  to 
us,  but  to  the  people  for  whom  it  would  be  done. 

It  would  be  a  tough  row  for  them  to  hoe  if  they  were  to  use  all  of 
these  powers  real  fast.  We  think  they  would  be  in  trouble,  and  that 
one  reason  for  goii^  slow  on  that  phase  of  this  entire  matter — only 
that  phase. 

SHOULD  APPLY   FOR  COMMERCIAL  BANK  CHARTERS 

Mr.  McCoHMicK.  Our  position  is  that  on  the  thrift  powers,  if  it  is 
appropriate  for  thrifts  to  be  commercial  banks  and  to  offer  com- 
mercial bank  services,  that  they  should  in  fact  apply  for  and  get 
commercial  bank  charters.  And  if  it  is  necessary  to  pass  legislation 
to  assist  in  bringing  the  thrift  Industry  into  the  banking  mdustry 
by  in  fact  changing  r^ulators,  by  getting  a  charter,  by  playing  by 
all  of  the  rules  and  regulations  that  we  piay  by— if  that  is  what 
must  be  done,  then  that  is  the  way  to  do  it.  To  create  a  completely 
new  banking  system,  regulated  by  others,  with  completely  dinerent 
sets  of  rules,  just  adds  to  the  craziness  that  we  have  now. 
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Senator  Chafee.  I  get  the  point  that  you  are  making. 

I  must  say  in  passing  that  one  of  the  interesting  things  to  me  is 
that,  Eis  we  review  the  deregulation  we  have  brought  about,  we  see 
the  winners  and  the  losers  are  not  all  as  predicted. 

I  remember  when  we  went  into  the  airline  deregulation,  and 
people  said,  "The  trunk  carriers  are  going  to  be  ones  that  prevail, 
and  the  little  feeder  airlines  are  going  to  suffer  so  badly."  Well,  the 
result  has  been  the  exact  reverse  of  that. 

So,  all  I  am  saying  is  that,  I  do  not  think  that  small  banks 
should  necessarily  think  that  they  are  going  to  lose  out  in  a  gener- 
td  banking — whether  it  is  branch  banking,  or  interstate  banking, 
or  whatever  it  is.  I  think  the  small  banks  should  have  coniidence 
in  their  ability  to  serve  their  customers.  And  they  are  not  all  going 
to  be  gobbled  up  by  Chase  Manhattan. 

Perhafis  that  was  not  your  testimony.  But  I  just  do  not  think 
small  banks  should  think  that  they  are  necessarily  going  to  go  the 
way  of  the  corner  grocery  store. 

Let  me  ask  you  a  question  Mr.  McCormick,  dealing  with  an  area 
that  is  of  particular  concern  to  me — namely  the  ability  for  banks, 
credit  unions,  and  thrifts  to  set  up  and  sell  shares  in  commingled 
agency  accounts.  In  other  words,  to  get  in  the  money  market 
business — you  take  objection  to  the  proposal  of  the  administration 
regarding  the  holding  company  and  a  separate  company  handling 
that. 

You  say  most  small  banks  are  not  structured  as  holding  compa- 
nies. Well,  maybe  they  are  not.  But  what  is  the  problem  of  being 
structured  as  a  holding  company? 

It  is  not  the  most  complicated  legal  maneuver  ever  undertaken. 

Mr.  McCormick.  I  understand.  We  see  several  problems  with  it: 

First  of  all,  once  we  get  to  a  deregulated  market  as  far  as  assets 
go,  the  ability  to  handle  mutual  funds — money  market  mutual 
ftindfi — is  not  going  to  be  that  interesting  to  banks  anyway.  Be- 
cause we  will  be  able  to  compete  head-up,  in  our  own  banks,  as  far 
as  the  terms,  the  convenience,  and  the  rates  go.  That  is  something 
that  we  think  is  going  to  take  place  in  the  next  5  to  7  years,  as  we 
phase  out  of  the  regulation  Q  limitations  that  we  presently  have. 

And  so,  this  idea  that  we  are  all  dying  to  get  into  the  securities 
business — it  is  really  a  temporary  effort,  to  try  to  compete  until  we 
can  get  to  the  point  where  we  can  get  the  nature  of  our  assets 
changed  enough  so  that  we  can  afford  the  deregulated  liabilities. 

In  addition  to  its  temporary  nature,  we  have  the  cost  of  convert- 
ing to  a  holding  comfiany;  and  then  we  have  the  cost  of  organizing 
the  investment  company,  complying  with  SEC  r^ulations,  and  we 
pick  up  another  regulator. 

It  seems  to  me  that  the  banking  regulators  are  completely  com- 
petent to  see  that  we  comply  with  the  laws  of  the  land,  and  we  do 
not  need  a  new  set  of  regulators,  and  have  to  create  new  corpora- 
tions in  order  to  give  the  service  to  our  customers.  It  is  just  not 
necessary. 

Mr.  Jenkins.  This  was  an  idea  put  forth  manyyeara  ago,  inci- 
dentally, and  it  seems  to  be  dredged  up  again.  There  is  no  real 
need  to  have  this  other  layer  in  there.  It  is  just  not  necessary.  It  is 
an  added  cost  that  goes  against  the  grain  of  what  we  are  in  general 
trying  to  do.  It  simply  brings  up  what 
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I  have  the  thing  here.  Treasury  Under  Secretary  Roger  Mehle 
first  prepaml  this  in  a  law  review  article  published  in  1975.  It  is 
the  same  idea  put  forth  then,  being  brought  up  again  now  for 
reasons  that  escape  us.  But  it  simply  puts  another  layer  of  cost  in. 

Senator  Chafes.  You  mean  to  have  the  holding  company? 

Mr.  Jenkins.  To  have  the  holding  company,  3res. 

Senator  Chapee.  I  get  tangled  up  here  in  the  argument  you  are 
making.  One,  you  say  you  would  not  use  it  anyway,  because  it  is 
going  to  go  by  the  board. 

Mr.  McCoRMiCK.  In  the  short  term,  we  would  have  to  do  it.  If  we 
were  to  receive  that  kind  of  authorization,  we  would  have  to  orga- 
nize our  holding  companies,  and  we  woi^d  have  to  organize  tbe 
investment  companies.  We  would  have  to  get  Fed  approvaL  We 
would  have  to  get  SEC  approval.  And  then  we  would  have  a  new 
layer  of  r^pilators  to  work  with,  in  order  to  offer  essentially  one 
new  product  in  a  bank,  when  we  offer  20  or  30  products  now. 

Ana  over  a  period  of  a  few  years,  our  need  for  all  of  that  would 
be  gone.  Once  you  der^ulate  our  liabilities,  we  can  offer  a  competi- 

Senator  Chafee.  How  would  you  do  it? 

Under  the  l^islation  I  introduced,  I  did  not  require  the  holding 
company  structure.  I  would  just  let  you  go  ahead  and  issue  thnn. 
But  even  under  my  bill,  the  operation  of  the  fund  itaelf  would  be 
reeiilated  by  the  SBC.  No  one  argues  that. 

Mr.  McCoRtncR.  Yes. 

Senator  Chafee.  You  would  take  my  proposal,  which  would  not 
require  the  holding  company  setup.  Is  that  right? 

Mr.  McCoRMicK.  I  would  suggest,  as  happens  many  times  be- 
tween regulators,  that  you  would  authorize  the  ComptroUu'  of  the 
Currenc)-  and  the  FDIC  to  handle  the  regulation  side  for  tbe  SEC, 
in  providing  this  particular  service  to  the  public. 

Senator  Chatbk.  What  about  letting  tbe  credit  unitms  and  the 
thrifts  deal  with  comin^ed  agency  accounts? 

Mr.  McCoRMicx.  I  thmk  they  need  to  be  able  to  ounpete.  just  the 
same  as  we  da 

Senator  Chafee.  You  know,  the  administzation  in  its  legislation 
would  not  permit  the  credit  unions  to  get  into  it. 

Mr.  Gl^'dbrson.  We  feel,  as  does  tbe  IBAA,  Senator,  thai  we 
would  support  tbeir  ability  to  be  competitve  and  oSi»-  these  types 
of  instruments,  these  types  of  investments.  And  we  feel  thai  ^xir 
proposal  is  on  tbe  right  track  and  is  the  appropriate  me,  rather 
than  the  holding  company. 

One  thing  people  far^C  we  are  not  really  mlfcing  abovit  an^ 
thing  new.  These  are  types  of— just  a  di^rent  ftHm  of  a  type  of 
service  that  has  been  traditicxtal  to  banking.  Banking  has  been  in 
genial  obligatim  brnds  for  years.  Now  we  are  talkiT^  about  reve- 
nue bonds. 

We  have  been  ofluing  investment  services  to  our  costomas  fer 
vear^  We  have  been  doing  it  at  my  bank  In  Osce<^  without 
impairing  the  safety  and  the  soundness  of  tbe  hanking  system  at 
all.  We  have  been  in  all  of  these  areas,  investmeit  adveory  aerr- 
ices,  with  our  trust  depertmeats  in  other  aiefts.  So  we  cannot  see 
any  sense  to  have  to  create  a  new  vehicle  to  do  soukething  «v  haw 
been  doing  adequately  fw  a  good  long  time. 
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TAX  TREATMENT  DIFFERENCES 

Senator  Chafee.  The  Secretary  yesterday  was  worried  about  the 
difference  in  the  tax  treatment  that  the  banks  would  receive  if  you, 
in  the  revenue  bond  business 

Mr.  GuNDERSON.  There  has  been  a  lot  of  rhetoric  about  that.  We 
have  not  seen  any  numbers  or  figures  on  that.  We  just  do  not  feel 
that  that  is  significant  at  all.  You  are  talking  maybe  2  or  3  days 
when  you  are  carrying  some  of  these  items.  We  do  not  view  that  as 
a  big  deal  at  all.  It  is  just  a  type  of  stumbling  block,  and  I  suspect 
his  investment  background  weis  surfacing  a  little  there.  It  has  been 
around  for  a  long  time. 

Senator  Chafee.  You  are  getting  a  lot  of  shots  in  at  Mr.  Regan's 
investment  background,  which  I  do  not  think  it  is  quite  appropri- 
ate here.  I  notice  that  you  took  a  slaro  at  him  on  page  15,  '  appsr^ 
ently  does  not  want  to  support  bank" 

Mr.  GuNDBRSON.  We  did  not. 

Senator  Chafee  [continuing].  "To  compete  with  Merrill  Lynch." 

Mr.  GuNDERSON.  ABA  did  not.  That  is  not  in  our  testimony. 

Senator  Chafee.  Mr.  McCormick  is  guilty. 

Mr.  McCormick.  We'll  take  credit  for  it.  [Laughter.] 

Senator  Chafee.  As  far  as  I'm  concerned,  tjiat  is  not  the  high 
point  of  your  testimony. 

Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Gentlemen,  let's  make  an  assumption  here:  That 
because  of  this  internecine  warfare  that  is  typical  and  probably 
will  not  change  while  I  am  here,  while  we  fight  among  ourselves, 
and  assume  that  no  l^islation  is  produced,  no  new  thrift  powers, 
no  additional  powers  for  banks.  And  we  end  up  with  Ferdy  St 
Germain's  idea,  that  we  produce  the  bare  bones  r^ulators'  bills  so 
that  the  sick  ones  Cfui  be  merged  with  the  other  less  sick  ones.  To 
see  if  we  can  solve  the  problem  that  way  by  putting  Band-Aids  on 
it.  Then  I  would  like  to  know  how  you  propose  to  compete  with 
Merrill  Lynch,  with  Sears,  American  Express,  all  of  them.  They 
have  no  geographical  restrictions,  they  operate  anywhere  they 
want — I  still  think  that  is  the  heart  of  the  problem. 

And  again,  despite  your  testimony,  that  is  why  I  introduced  this 
legislation.  To  try  and  get  a  level  playing  field  as  close  as  possible. 
I  realize  that  is  very  difficult  to  do — l)etween  the  depository  institu- 
tions and  the  non.  This  whole  hearing  has  been  diverted,  once 
again,  into  the  fight  between  the  thrifts  and  the  commercial  hanks, 
instead  of  looking  at  what  I  consider  your  real  competitive  prob- 
lems. 

Now,  is  it  possible  to  get  some  answers?  Assuming  all  of  this 
conflict  kills  any  attempt  to  do  Euiything  and  we  just  go  with  the 
bare  bones  legislation:  Where  are  you  going  to  be  versus  the  money 
market  funds  and  alt  of  these  new  innovations  that  are  now  at  over 
$150  billion  a  year  and  growing  rapidly,  more  rapidly  than  you  can 
possibly  get  money  into  your  institutions. 

Mr.  Jenkins.  Mr.  Chairman,  pleeise  understand  the  only  point  we 
are  making  here  is  that  we  accept  all  of  that,  and  it  says  so  in  our 
complete  testimony.  Under  committee  guidelines  we  are  not  al- 
lowed to  read  all  of  it.  And  you  are  right,  we  probably  should  have 
hit  the  positive  more  prominently  in  our  brief  oral  statement. 
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But  in  this  case  we  got  rather  excited  about  the  negative  Eispect, 
which  is  the  powers  to  the  thrifts,  because  it  would  to  hurt  a  lot  of 
people.  We  do  not  think  it  is  wise  of  us  to  approve  a  matter  before 
Congress  that  will  help  a  great  deal  but  hurt  somebodv.  And  we 
would  rather  cut  out  the  hurt.  The  Pratt  proposal  would  be  unfair 
to  banl^s  and  could  hurt  savings  and  loans. 

You  asked  what  would  happen  if  we  did  not  get  powers  competi- 
tive with  nondepository  businesses.  These  fellows  are  eating  our 
lunch,  they  have  got  their  eye  on  our  dinner. 

If  we  cannot  do  things  we  want  to  do  to  compete  with  a  mutual 
fund,  the  question  really  is  not  whether  some  banker  wants  to 
start  a  mutual  fund  or  not,  it  is  whether  he  has  the  privilege  to 
start  the  mutual  fund.  Right  now  he  does  not  have  it.  We  want 
privileges  to  act.  Not  all  banks  need  to  do  it,  but  we  need  to  have 
the  privilege. 

Many  of  the  provisions  in  S.  1720  would  do  a  great  deal  toward 
helping  depository  institutions  combat  the  efforts  of  the  people  who 
say  they  want  to  be  the  biggest  financial  services  sector  in  the 
United  States.  Sears  says  they  think  banks  will  eventually  become 
unfettered,  and  Sears  wants  to  be  miles  down  the  road  before  that 
happens. 

Mr.  McCoRMiCK.  If  I  may  respond,  Senator.  First  of  all,  I  would 
like  to  say — I  would  like  to  emphasize  that  probably  80  percent  of 
the  sections  and  subjects  presented  in  these  titles,  the  American 
Bankers  Association,  Independent  Bankers  Association  of  America, 
are  in  agreement.  So  you  do  not  have  near  the  disagreements  that 
you  would  have  had  in  the  past  on  a  lot  of  this  legislation. 

There  is  a  substantial  movement  on  the  part  of  both  the  associ- 
ations in  that  area,  but  I  would  also  want  to  say  that  this  term 
deregulation  is  confusing — when  one  person  talks  about  deregula- 
tion, he's  talking  about  one  thing;  and  when  another  talks  about  it, 
he  is  talking  about  another. 

We  can  compete  if  we  deregulate  the  asset  side  of  our  balance 
sheets.  We  can  compete  if  you  will  let  us  provide  competitive 
services  and  competitive  products. 

Now,  there  is  some  disagreement  in  regard  to  how  fast  we  should 
do  that.  It  is  only  because  we  are  in  a  Catch-22.  We  have  got  a 
whole  bunch  of  institutions  trapped  in  the  liability  side  with  low- 
yielding — on  the  asset  side  with  low-yielding  assets.  It  is  going  to 
take  a  little  time  to  work  our  way  through  that,  and  that  is  the 
reason  why  we  think  that  a  phaseout  makes  sense. 

DEREGULATION   NEEDED 

But  the  deregulation  that  the  banking  industry  needs  and  we  are 
all  on  agreement  on  is  to  deregulate  our  ability  to  offer  assets  and 
liabilities  so  we  can  compete  in  the  marketplace.  Now  that  does  not 
necessarily  have  anything  to  do  with  the  structure  laws  of  our 
country.  The  fact  that  we  have  got  the  thing  organized  so  that  we 
have  thousands  of  providers  of  financial  services,  thousands  of 
different  locations  primarily  concerned  about  the  local  economies, 
it  is  just  not  involved. 

And  I  do  not  see  any  evidence  that  the  banking  industry,  £is  an 
industry,  is  severely  injured  because  of  the  structure  laws  we  have 
in  this  country.  We  are  injured  because  of  the  interest  rates  laws 
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and  a  lot  of  the  other  laws  that  get  in  our  way  in  providing 
services  for  consumers.  We  agree  those  need  to  be  deregulated.  We 
do  not  believe  the  other  is  applicable. 

The  Chairman.  Mr.  Jenkins,  in  your  response  to  my  question, 
you  got  back  to  the  point  that  I  really  expected  you  to  be  making 
today,  of  where  the  real  competition  is.  I  think  all  of  you  know, 
particularly  Lee — we  have  talked  together  enough  the  last  year  or 
80 — he  knows  exactly  where  my  feelings  are.  I  have  been  out  on  a 
limb,  sitting  in  this  chair  and  making  speeches  all  over  this  coun- 
try about  how  grossly  unfair  it  was  for  these  nondepository  institu- 
tions to  be  in  the  banking  business  and  they  come  in  and  sit  at 
that  table  and  say  they  are  not.  They  are. 

The  president  of  Sears  is  absolutely  right,  get  a  big  head  start. 

Why  I  was  so  disappointed  in  your  testimony  was  because  rather 
than  emphasizing  your  real  problem — if  I  did  not  have  any  back- 
ground in  it,  I  would  be  of  the  impression  that  the  commercial 
banks  of  this  country  were  scared  to  death  of  a  crippled  thrift 
institutions  industry.  Scared  to  death  that  giving  them  some  addi- 
tional powers  was  going  to  be  something  you  could  not  handle  ir. 
competition.  Hardly  a  word  about  the  Sears  and  the  M*rrril; 
Lynches,  and  so  on.  That  is  the  impression  I  would  have  had  fr'>d 
listening  to  your  testimony  cold,  without  knowing  about  it. 

The  point  is  if  there  is  not  within  the  depository  iniitituu'jut 
some  consensus  on  these  matters,  you  are  not  going  to  havt  tu" 
legislation.  I  cannot  make  that  point  strongly  enough,  and  ^uir  i: 
why  I  was  so  disappointed  in  your  testimony  again.  If  yoi.  at9M»' 
tory  institutions,  thrifts,  credit  unions,  cannot  come  to  wmut  ck- 
sensus,  there  is  nothing  we  can  do  up  here.  You  wIU  latw*  ^-. 
legislation.  None  of  this  will  pass.  You  cannot  paiw  ptc  c  2^ 
pieces  of  this  puzzle.  We  cannot  give  you  all  of  tlie  stuiuvn^tr  'i; 
want  to  compete  and  tell  the  thrifts  "Sorry,  You  mus:  t 
struggle,  you  will  get  nothing." 

I  do  not  necessarily  agree  with  all  of  the  powert  o*  t 
I  want  you  to  understand  that.  But  from  a  practica  i 
point,  you  will  not  have  a  bill,  and  Sears  is  going  u  1 
of  you  all.  That  is  the  problem  that  you  gentltmits  m.   «- 
we  cannot.  If  you  fight  among  yourselves,  J  proma^  tt    i*?- 
be  no  legislation,  not  because  I  don't  want  it — I  jk  jf -■«-    - 
realities  of  life.  Anybody  who  has  been  arvtac  zx.  .-vr. 
years  it  took  to  finally  produce  H  R.  498S  knuwr  tx.  ber-*. 
third  term,  if  I  am  still  here  and  if  the  ptaoptt  cfi^  <«=.■ 
might  come  to  some  conclusion.  That  has  bws.  1 
6,  7  years  at  a  time. 

Mr.  GuNnERSON.  I  would  hope  you  wmt 
sermon  to  the  thrifts.  I  believe  that  wt  ^ 
down  the  road  moving  toward  dereguisi^  i 
we  are  frustrated  every  time  we  soe  IBlT-a 
thrifts  throw  up  a  roadblock  that  jiiiiimm  m 
tive  savings  instrument. 

We  recognize  that  there  is  a  DfMX  r-ar-.T 
We  want  to  move  ahead  with  tfa^  ^er  .k 
into  the  thrifts,  and  they  say  m.  m-  ^^ 
move  ahead. 
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The  Chairman.  You  know  I  call  it  afi  I  see  it,  r^ardless  of  whom 
I'm  talking  to. 

Mr.  GuNDERSON.  How  well  I  do,  Mr.  Chairman. 

The  Chairman.  You  are  aware  that  I  suggested  a  faster  phaseout 
of  H.R.  4986,  I've  never  understood  regulation  Q.  I've  never  under- 
stood why  the  thrifts  were  so  married  to  it.  They  would  give  away 
their  wives,  their  childen,  their  mothers  to  keep  that  quarter  of  a 
percent  differential  and  let  the  whole  world  go  to  hell.  How  did 
they  function  before  there  was  a  regulation  Q?  They  know  my 
views  very  well  on  that  subject. 

What  I  am  striving  for  is  somehow  to  bring  you  people  together, 
to  come  up  with  something  that  does  the  job.  I  do  not  want  to 
preside  over  this  committee  5  or  6  years  down  the  road  and  have 
the  few  of  you  still  left  struggling  to  compete  with  retailers  who 
are  involved  in  the  banking  business  without  regulation. 

I  do  not  know  how  many  times  I  have  tried  to  make  the  point  of 
what  the  intent  of  this  entire  legislation  is,  not  a  bailout  of  the 
thrifts.  It  was  somehow  to  try  and  even  up  the  playing  field  for  the 
depository  institutions  against  the  new  boys  on  the  street.  I  do  not 
condemn  them  for  being  innovative  under  the  circumstances.  That 
has  been  the  American  system.  They  are  very  bright  to  take  advan- 
tage of  a  situation.  But  it  is  not  fair  to  leave  you  all  tied  up. 

Mr.  Jenkins.  Our  problem  today  I  think  is  you  are  the  first 
person  who  has  asked  about  this.  This  hearing  is  the  first  event 
that  we  have  had  relative  to  Mr.  Pratt's  proposal.  But  this  matter 
came  up,  and  nobody  came  to  us  and  said  "What  do  you  think?"  or 
"How  else  would  you  do  it?  Do  you  think  we  can  get  some  middle 
ground,  or  what?" 

The  Chairman.  And  nobody  asked  the  thrifts  what  they  thought 
of  municipal  revenue  bonds  either.  Everybody  was  treated  equita- 
bly, 

If  we  asked  all  of  you  what  you  thought,  I  would  not  have  gotten 
around  to  introducing  a  bill  of  any  kind  to  start  the  formal  discus- 
sions, I  guarantee  you  of  that. 

Gentlemen,  excuse  me.  Senator  Hayakawa  is  here  and  would  like 
to  make  a  statement.  And  my  time  is  up  in  any  event. 

Sam,  we  are  happy  to  have  you  here.  We  would  be  pleased  to 
hear  your  statement  at  this  time. 

STATEMENT  OF  SENATOR  HAYAKAWA 

Senator  Hayakawa.  Themk  you  very  much,  Mr.  Chairman. 

I  am  here  to  testify  in  favor  of  section  302  of  the  Senate  bill  1720. 
This  section  would  allow  hanks,  savings  and  loans,  and  credit 
unions  to  offer  their  customers  collective  fund  service — most  impor- 
tantly, money  market  mutual  funds. 

Now,  these  institutions,  including  mutual  savings  banks  and 
bank  holding  companies,  would  be  authorized  to  sponsor  invest- 
ment companies  and  sell  their  shares.  Such  investment  companies 
would  be  organized  and  registered  in  compliance  with  the  Invest- 
ment Company  Act  of  1940  and  their  shares  roistered  under  the 
Securities  Act  of  1933. 

The  Comptroller  of  the  Currency  with  respect  to  banks,  the 
Federal  Home  Loan  Bank  Board  with  respect  to  savings  fuid  loan 
associations,  and  the  National  Credit  Union  Administration  Bocutl 
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with  respect  to  credit  unions  would,  in  consultation  with  the  Finan- 
cial Institutions  Examination  Council,  set  r^ulations  governing 
the  qualifications  and  practices  of  the  officers  and  employees  who 
sell  shares  of  the  fund. 

The  Securities  and  Ebcchange  Commission  would  govern  advertis- 
ing and  fees.  The  Comptroller  of  the  Currency,  the  Federal  Reserve 
Board,  the  Federal  Depository  Insurance  Corporation,  Federal 
Home  Loan  Bank  Board,  Eind  the  National  Credit  Union  Adminis- 
tration Board  would  enforce  the  regulations  for  those  institutions 
under  their  jurisdiction. 

For  those  institutions  that  are  not  otherwise  federally  regulated, 
the  Securities  and  Exchange  Commission  would  enforce  the  regula- 
tions adopted  by  the  appropriate  agency. 

Mr.  Chairman,  when  we  drafted  the  original  legislation,  we  dis- 
cussed many  different  ways  of  governing  these  activities.  I  believe 
this  to  be  the  best  and  the  most  eiBcient.  The  Federal  financial 
regulatory  eigencies  have  the  expertise  and  are  the  best  equipped  to 
deal  with  the  institutions  involved,  and  provide  the  best  protection 
for  their  investors.  Also,  by  retaining  the  regulatory  smd  enforce- 
ment power  of  the  funds  at  the  Federal  level,  we  can  be  assured  of 
relatively  uniform  regulation.  Mr.  Chairman,  these  funds  came 
into  existence  and  they  have  prospered,  because  there  is  a  need  in 
the  market  for  them. 

PEOPLE  CANNOT   AFFORD   THE   COST   OF  SAVING 

Most  people  would  like  to  save,  but  have  been  unable  to  afford 
the  cost.  If  they  were  to  place  their  money  in  the  normal  passbook 
savings  account,  they  would  lose  at  least  4  percent  every  year, 
because  of  inflation.  Certificates  of  deposit  offered  by  depository 
institutions  usuEilly  require  a  minimum  investment  of  110,000,  a 
sum  beyond  the  reach  of  many. 

And  Dank  money  market  certificates,  which  do  have  a  low  mini- 
mum investment,  are  far  less  liquid  and  have  lower  yields.  Money 
market  funds,  however,  can  be  opened  with  as  little  as  $100,  plac- 
ing them  well  within  the  reach  of  almost  everyone  who  wishes  to 
save.  They  are  also  relatively  liquid,  and  offer  a  higher  yield  than 
most  bank  investments. 

Money  market  funds  have  given  savers  a  much-needed  alterna- 
tive. The  popularity  of  these  funds  is  well  known,  Mr.  Chairman, 
with  current  assets  estimated  at  $165  billion.  And  unless  Congress 
legislates  them  out  of  existence,  they  will  continue  to  grow.  The 
omy  problem  is  that  as  the  assets  in  these  funds  grow,  assets  in  our 
existing  financial  systems  are  being  depleted.  The  reason  this  is 
occurring  is  that  Government  will  not  allow  the  depository  institu- 
tions to  compete  in  a  free  market.  So  as  we  continue  to  restrict  our 
financial  institutions  from  offering  these  funds,  the  money  normal- 
ly used  for  business  and  home  loans  is  disappearing.  The  provisions 
of  Section  302  will  allow  depository  institutions  to  offer  a  broader 
range  of  services  with  which  to  meet  the  needs  of  their  depositors. 
Those  banks,  savings  and  loans,  and  credit  unions  whose  size  does 
not  warrant  the  establishment  of  a  fund  are  authorized  to  serve 
their  customers  by  selling  shares  of  another  institution's  fund,  or 
any  other  already  established  fund. 
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The  money  an  institution  places  in  an  existing  fund  could  then 
be  cheinneled  back  by  agreement,  into  that  institution's  high-yield 
investment,  thereby  keeping  the  capital  in  the  community.  This 
capital  can  then  eventually  be  used  to  support  local  business  and 
housing  needs;  however,  this  is  only  an  option,  and  not  a  require- 
ment. 

I  feel  it  is  important  to  point  out,  Mr.  Chairman,  the  inclusion  of 
credit  unions  in  this  legislation.  If  they  had  been  excluded,  they 
would  have  been  placed  at  a  distinct  and  unfair  disadvantage  in 
relation  to  all  other  financial  institutions.  They  have  suffered  from 
the  same  competitive  pressures  as  banks,  and  savings  and  loans, 
and  should  receive  the  same  authority  in  this  area.  Before  the 
legislation  pertaining  to  section  302  was  drafted,  I  read  the  bills 
which  had  been  introduced  in  the  House  to  authorize  the  Federal 
Reserve  System  to  place  reserve  requirements  and  other  types  of 
restrictions  on  these  funds. 

It  is  said  that  by  doing  so  the  interest  rates  offered  by  money 
market  funds  would  drop,  making  the  already  existing  investment 
instruments  of  depository  institutions  competitive.  Well,  I  am 
strongly  opposed  to  that  solution  to  this  problem. 

I  do  not  believe  it  is  the  responsibility  of  the  Government  to 
nuike  one  business  competitive  by  placing  shackles  on  another.  If 
we  were  to  allow  this  to  happen,  we  would  be  telling  investors 
everywhere  that  the  Government  knows  better  than  the  free 
market  what  interest  rates  they  should  receive  on  their  invest- 
ment. 

In  March  1980,  Mr.  Chairman,  Congress  passed  the  Depository 
Institutions  Deregulation  and  Monetary  Control  Act  of  1980.  One 
important  provision  of  that  act  was  the  phaseout  of  r^ulation  Q. 
Congress  decided  that  the  free  market  is  the  best  judge  of  what  the 
interest  rates  on  savings  deposits  should  be.  I  beUeve  we  must 
continue  this  philosophy  and  open  up  consultation  in  this  area. 
That  cannot  be  done  by  further  Government  regulation. 

Further  regulation  would  only  harm  small  savers,  and  in  the 
long  run  some  other  fund  would  come  along  to  offer  savers  that 
which  Government  sought  to  take  away — and  once  again,  we  would 
be  before  this  committee  discussing  this  same  kind  of  issue.  This 
section  of  S.  1720  will  aid  our  financial  institutions  and  the  Ameri- 
can people  in  their  efforts  to  keep  ahead  of  inflation.  This  is  an 
important  section,  Mr.  Chairmsm.  I  hope  it  will  remain  intact, 
without  amendments,  when  S.  1720  is  reported  out  of  committee. 

Thank  you,  Mr.  Chairman.  Mr.  Chairman,  let  me  announce  that 
I  will  be  glad  to  answer  questions  in  writing  if  an^  are  submitted. 
Right  now,  I  have  to  be  at  another  committee  meeting. 

The  Chairman.  I  understand.  Thank  you  very  much,  Senator 
Hayakawa. 

Senator  Schmitt? 

Senator  Schmitt.  Thank  you,  Mr.  Chairman.  Gentlemen,  if  I 
have  distilled  some  of  what  you  have  said,  would  you  agree  that  for 
banks  and  thrifts  to  compete  with  the  "nondepository,"  institu- 
tions—Sears, et  cetera— that  what  you  need  to  have  over  some 
period  of  time  is  the  removal  of  the  anticompetitive  effects  of  State 
tines  and  the  anticompetitive  effects  of  service  restrictions? 

Mr.  GuNDEKSON.  We  did  not  in  our  statement,  Senator 
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ft*"*"  Slhmitt.  I  am  not  tJtlfcing  about — that's  been  mentioned. 
EVALUATING  MCFAIHtEN-OOt.'GLAS  ACT 

llr.  GcNDBtsoN.  The  position  ol  our  associatjoo  on  McFadden- 
DooglaB,  to  bring  jno  up  to  date  en  this,  is  that  when  that  lecisla- 
tion  was  peand,  we  sapported  it.  At  that  time,  the  members  oT  our 
aaaociation  G^  it  was  apfvopriate.  Until  our  members — and  we 
have  a  prooeas  thnmgh  our  leadership  group  of  -tOO-and-eome  hank- 
ers, who  are  repreaentative  oT  a  croes-eecticn  of  hanking,  that  ad- 
droB  the  key  policy  issues — untU  the  bankers  in  the  Natkm  tell  us 
that  th^  fed  it  is  an  apprt^iriate  time  for  any  chan^  whatever, 
our  positicm  remains  in  support  of  McPadden-Douglas.  We  are  look- 
ing at  it-  It  has  be«i  part  of  our  leadership  conferences.  We  are 
evaluating  iL 

But  certainly,  our  big  concern  is  our  inability  to  offer  competiti^'e 
products  and  services.  We  will  ccmtinue  to  review  and  analyse 
HcFaddra-Douglas  as  part  of  a  look  at  the  entire  competitive  envi- 
roomrat  in  whtch  we  operate.  But  we  have  not  come  out  with  any 
pontion  that  says  it  is  necessary  for  banking. 

Senator  Schi«tt.  Your  principal  new  competitors  ha\'e  no  State 
line  restrictions  of  any  signiiicance. 

Mr.  McCosHicK.  Senator,  I  think  basically  the  reason  wh>'  it  is 
difBcult  to  understand  is  that  we  have  15,000  banks  in  the  country. 
Almost  every  one  of  them  is  a  local  provider  of  financial  services 
and  almost  every  one  of  them  is  willing  to  continue  to  be  a  local 
provider. 

Senator  ScHunr.  I  am  going  to  get  that.  I  Eim  trying  to  get  to  the 
issue  of  your  ability  to  compete  with  these  nondepository  institu- 
tions for  whom  State  boundaries  are  treinsparent. 

Mr.  GuNDERSON.  Essentially,  there  is  a  nationwide  network  of 
banking.  I  think  that  is  what  Mr.  McCormick  is  saying.  With  these 
banks  and  etll  of  their  offices — we  are  also  talking  about  the  entire 
financial  industry.  There  is  a  nationwide  network  of  financial  insti- 
tutions out  there  right  now. 

Senator  ScHmrr.  So  you  feel  for  you  to  compete — we  do  not  need 
for  the  baniu  to  compete.  We  do  not  need  to  worry  about  State 
lines.  State  line  restrictions.  We  need  to  worry  about  service  re- 
strictions. 

Mr.  GuNDBBSON.  Products  and  services  are  certainly  the  No.  1 
priority.  We  eue  evEiluating  and  looking  at  all  of  the  other  areas. 

What  our  position  will  be  in  time — there  are  a  lot  of  forces 
moving  around  out  there — it  is  difficult  to  predict,  Senator. 

Senator  ScHMirr.  I  take  it  From  what  has  just  been  said  that  you 
want  to  be  sure  that  you  preserve  the  ability  of  the  banking  system 
of  this  country  to  oner  that  local  customer  service  that  up  until 
now  has  been  unique  to  the  banks  and  thrift  institutions 

Mr.  McCormick.  Yes;  the  essential  local  nature 

Senator  Schmtft.  [continuing].  May  also  be  encroached  upon  by 
these  other  financial  entities. 

Mr.  McCormick.  If  we  could  ofTer  the  products — it  is  not  a  prob- 
lem that  we  have  competitors  that  are  nationwide;  if  we  could  offer 
the  products  we  could  compete  locally. 

Mr.  GuNDERSON.  Unfortunately,  the  only  side  they  are  encroach- 
ing is  the  deposit  side.  They  have  not  deemed  it  necessary  to  come 
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in  eind  help  us  out  on  the  loan  side,  and  that  is  the  problem  the 
communities  are  facing  and  are  going  to  be  feicing  ever  more  so  in 
the  future. 

Senator  ScHMrrr.  In  that  respect,  do  you  see  that  if  some  of  these 
service  and  product  restrictions  were  removed  that  we  could  pre- 
serve the  local  customer  services  and  the  categorical  services  that 
those  customers  desire  to  have? 

Mr.  McCoBMicK.  I  cannot  think  of  a  service  that  we  would  not  be 
able  to  offer  in  our  local  marketplace  that  could  be  offered  on  a 
nationwide  basis.  As  far  as  data  communications,  computer 
power — you  name  it,  it  is  all  available  to  the  local  bank  on  a 
vendor  basis.  I  do  not  think  that  we  have  to  throw  out  the  essential 
local  nature  of  the  banking  system  in  order  to  allow  the  banking 
system  to  compete  in  a  free  market. 

Senator  Schmiit.  You  do  not  think  that  it  would  occur  naturally, 
if  we  removed  the  restrictions  on  products  and  services,  that  as  you 
began  to  focus  on  competing  with  Sears  or  Montgomery  Ward's,  or 
Merrill  Lynch  or  someone  like  that,  would  that  start  to  occupy  the 
attention  of  the  banking  community,  rather  than  providing  local 
service? 

Mr.  McCoRMicK.  I  don't  believe  so. 

Mr.  Jenkins.  That  wouldn't  happen. 

Senator  Schmfft.  What  is  the  protection  there?  In  New  Mexico, 
we  are  very,  very  much  a  locsil-service-type  environment. 

Mr.  Jenkins.  We  are  saying  there  will  always  be  a  good  commu- 
nity bank.  If  bank  management  is  good  now,  it  will  be  better  if  you 
let  them  do  more  for  the  community.  We  think  that  instead  of 
having  money  go  off  into  these  nondepository  institutions,  as  it  is 
now  doing  to  the  tune  of  $160  billion,  the  local  bank,  if  given  the 
r^ht,  would  be  able  to  hold  those  funds  for  a  lot  of  reasons.  Your 
state  is  a  good  one.  Look  at  the  alliance  that  a  person  living  in  a 
city  or  a  town  in  your  State  has  to  his  local  banker.  If  given  the 
opportunity,  he  will  deal  with  the  local  banker.  We  are  saying  let's 
give  that  local  banker  a  chance  to  do  what  he  has  to  do. 

CORRESPONDENT  BANKING 

One  of  the  things  necessary  to  understand  is  that  there  is  some- 
thing called  the  correspondent  banking  service.  It  is  essential  to 
our  system  of  banking.  It  can  do  all  kinds  of  things.  When  asked  to 
perform,  it  performs  quickly  and  quite  efficiently.  This  is  an  area 
of  banking  that  a  lot  of  people  do  not  understand.  But  there  is  no 
reason  why  they  should.  It  is  there,  it  acts,  it  works.  It  does  a  lot  of 
things  for  a  local  bank  in  New  Mexico.  This  correspondent  banking 
system  is  in  existence  now.  We  are  just  trying  to  get  some  more 
power  for  the  local  bankers  so  that  the  system  can  help  them  even 
more. 

A  fellow  in  a  small  bank  oflering  a  money  market  mutual  fund 
might  have  a  little  difficulty.  You  don't  just  put  it  on  the  books  and 
say,  "There  it  goes."  You  have  to  have  some  people  who  do  this. 
You  have  to  have  trained  people.  But  a  small  bank  can  turn  to  his 
correspondent  in  Kansas  City  or  Oklahoma  City  or  wherever  and 
say,  "Here.  Give  me  a  hand  with  this."  That  kwd  of  thing  can  go 
on,  and  would  go  on. 
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Mr.  McCoRMiCK.  I  agree  with  that  I  do  not  see — I  am  not  con- 
cerned about  Merrill  Lynch's  competition,  or  Sears'  competition,  if 
I  can  offer  the  same  product.  I  think  I  can  offer  it  more  thoughtful- 
ly and  more  responsibly  in  my  marketplace  than  they  will.  As  a 
matter  of  feet,  if  I  can  offer  the  same  product,  there  is  very  little 
motivation  for  them  to  try  to  come  into  my  marketplace  and 
market  it,  because  I  will  be  tough  competition,  and  the  members  of 
my  association  will  be  tough  competition. 

Mr.  Jenkins.  There  is  a  thing  called  "market  lewrage."  Nobody, 
any  kind  of  a  mansiger,  goes  wading  into  somebody  else's  market 
when  that  person  has  market  leverage.  But  if  he  can  find  a  spot 
where  the  IomiI  maneiger  does  not  have  the  thing  we  call  "market 
leverage,"  he  will  wade  in  with  both  feet.  And  he  will  succeed. 
What  we  are  saying  is  we  need  to  get  the  market  leverage  spread 
throughout  the  system  of  depository  institutions. 

Senator  Schmitt.  Mr.  Chairman,  I  cannot  help  in  this  discussion 
have  come  to  mind  analogies  between  some  of  the  situations  that 
are  being  faced  and  are  being  created  and  those  that  we  have 
recently  faced  in  the  Commerce  Committee  in  dealing  with  tele- 
communications and  common  carrier  reform,  where  if  you  consider 
money  eis  a  form  of  communications  then  there  is  a  whole  bunch 
of — a  whole  bunch  of  imalogies  that  come  to  mind  here — the  only 
meyor  difference  being  that  the  A.T.  &  T.  has  just  suddenly  ap- 
peEired  on  the  scene,  rather  than  having  been  there  since  1934.  The 
potential  A.T.  &  T.  It  may  be  that  we  can  come — we  can  benefit 
nora  the  experience  of  how  we  have  finally,  I  think,  put  together 
the  beginnings  of  a  truly  competitive  telecommunications  system, 
while  still  protecting  those  local  exchanges,  which  are  banks,  smd 
the  services  that  they  are  supposed  to  be  providing.  I  may  take  a 
little  time  to  explore  that  analogy,  and  come  back  to  you  with  some 
thoughts. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Gentlemen,  first  of  all,  in  light  of  the  discussion 
that  has  just  occurred,  let  me  fissure  everyone  that  overhaul  of 
McFadden/Glass-Steagall  is  not  in  this  bill.  Preliminary  discussion 
we  had  about  State  boundaries  but  we  are  simply  not  intending  at 
all  to  look  at  that,  at  those  broad  issues  or  broad  reviews,  until 
next  yeEu:. 

Let  me  ask  you  one  general  question.  You  have  been  here  a  long 
time.  I  have  a  lot  of  detailed  questions.  I  would  like  to  submit  them 
to  you  for  response  in  writing,  and  I  am  sure  other  senators  will,  as 
well,  on  some  of  the  technicEU  questions  in  the  bill. 

But  as  we  closed  off  before  Senator  Hayakawa  was  here,  one  of 
jrou  said  something  about  middle  ground.  I  was  trying  to  make  that 
point  very  strongly.  And  you  say,  well,  you  have  other  alternatives 
for  the  thrifts.  Inat  is  a  general  statement. 

But  what  I  want  to  know,  tmd  let's  see  if  I  can  put  you  on  the 
spot — Are  you  willing  to  work  with  the  committee  and  with  the 
thrift  industry  in  trying  to  come  up  with  some  compromises  that 
both  industries  can  live  with?  Are  you  willing  to  sit  down  and 
attempt  to  work  on  some  compromises,  some  middle  ground,  eis  one 
of  you  used  the  term — I  do  not  remember  which  one.  Otherwise 
what  I  said  is  true,  we  will  not  have  a  bill  and  the  nondepositories 
will  roll  merrily  along,  taking  all  of  your  money  away  from  you. 
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I  have  the  thing  here.  Treasury  Under  Secretary  Roger  Mehle 
first  prepared  this  in  a  law  review  article  published  in  1975.  It  is 
the  same  idea  put  forth  then,  being  brought  up  again  now  for 
reiisons  that  escape  us.  But  it  simply  puts  another  layer  of  cost  in. 

Senator  Chafee.  You  mean  to  have  the  holding  company? 

Mr.  Jenkins.  To  have  the  holding  company,  yes. 

Senator  Chafee.  I  get  tangled  up  here  in  the  argument  you  are 
making.  One,  you  say  you  would  not  use  it  anyway,  because  it  is 
going  to  go  by  the  board. 

Mr.  McCoRMiCK.  In  the  short  term,  we  would  have  to  do  it  If  we 
were  to  receive  that  kind  of  authorization,  we  would  have  to  orga- 
nize our  holding  companies,  and  we  would  have  to  organize  the 
investment  companies.  We  would  have  to  get  Fed  approval.  We 
would  have  to  get  SEC  approval.  And  then  we  would  have  a  new 
layer  of  regulators  to  work  with,  in  order  to  offer  essentially  one 
new  product  in  a  bank,  when  we  offer  20  or  30  products  now. 

And  over  a  period  of  a  few  years,  our  need  for  all  of  that  would 
be  gone.  Once  you  deregulate  our  liabilities,  we  can  offer  a  competi- 
tive  

Senator  Chafee.  How  would  you  do  it? 

Under  the  legislation  I  introduced,  I  did  not  require  the  holding 
company  structure.  I  would  just  let  you  go  ahead  and  issue  them. 
But  even  under  my  bill,  the  operation  of  the  fund  itself  would  be 
regulated  by  the  SEC.  No  one  aigues  that. 

Mr.  McCoRMiCK.  Yes. 

Senator  Chafee.  You  would  take  my  propoaal,  which  would  not 
require  the  holding  company  setup.  Is  that  right? 

Mr.  McCoRMiCK.  I  would  suggest,  as  happens  many  times  be- 
tween regulators,  that  you  would  authorize  the  Comptroller  of  the 
Currency  and  the  FDIC  to  handle  the  regulation  side  for  the  SBC, 
in  providing  this  particular  service  to  the  public. 

Senator  Chafee.  What  about  letting  the  credit  unions  and  tiie 
thrifts  deal  with  comingled  figency  accounts? 

Mr.  McCoRMicK.  I  think  they  need  to  be  able  to  compete,  juit  Um 
same  as  we  do. 

Senator  Chafee.  You  know,  the  administration  in  its  1 
would  not  permit  the  credit  unions  to  get  into  it. 

Mr.  Gunderson.  We  feel,  as  does  the  IBAA,  Senator,  ' 
would  support  their  ability  to  be  competitve  and  offer  t 
of  instruments,  these  types  of  investments.  And  we  feel  thi^ 
proposal  is  on  the  right  track  and  is  the  appropriate  one^ 
than  the  holding  company. 

One  thing  people  forget,  we  are  not  really  talking  t 
thing  new.  These  are  types  of— just  a  different  form  of  a  t^ 
service  that  hfis  been  traditional  to  banking.  Banking  haa  lift 
general  obligation  bonds  for  years.  Now  we  are  '4*lking  8 
nue  bonds.  tt^ 

We  have  been  offering  investment  services  to  our  CUBtonMl 
years.  We  have  been  doing  it  at  my  bank  in  Osceola  llS 
impairing  the  safety  emd  the  soundness  of  the  banking  «yil9 
all.  We  have  been  m  all  of  these  areeis,  investment  advi  "  "" 

ices,  with  our  trust  departments  in  other  areeis.  So  i      

any  sense  to  have  to  create  a  new  vehicle  to  do  something^i 
been  doing  eidequately  for  a  good  long  time. 
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difl'ering  reserve  requirements,  State  charters  versus  national 
charters. 

There  is  a  unique  situation  that  exists  in  Chafee's  State  contrast- 
ed to  mine,  and  for  the  most  part,  the  legislation  we  have  discussed 
here  does  not  address  those  kinds  of  variations  in  the  topi^raphy 
of  the  playing  field,  does  it? 

Mr.  Mc<>>RMiCK.  No;  I  do  not  think  it  does.  Frankly,  our  associ- 
ation was  not  consulted  with  in  r^ard  to  this  I^islation.  We  have 
had  to  rush  through  a  consideration  and  take  a  position  in  this 
l^islation 

Senator  Schmitt.  I'm  not  asking  you  about  that.  I'm  just  trying 
to  get,  for  my  own  mind,  to  the  point  of  whether  or  not  we  still — 
this  is  deja  vu,  because  I  was  aslung  these  questions  4  years  ago,  5 
years  ago  when  I  first  joined  the  banking  committee;  whether  it  is 
possible  to  really  use  the  analogy  of  a  level  playing  field.  I  men- 
tioned the  things  that  affect  topology  and  topt^aphy  on  that  field 
which  are  considerable.  There  are  fdso  differing  goalposts.  There 
are  opportunities.  The  housing  industry  has  certain  requirements. 
The  major  construction  industries  have  certiiin  requirements.  New 

ftlant  construction  and  equipment,  consumer  services,  operating 
oans,  particularly  for  agriculture,  and  other  businesses  require 
operating  loans.  Retirement  secunty  now  is  an  important  part  of 
the  banking — or  the  financial  community.  So  again,  that  tends  to 
change  the  shape  of  things. 

And  what  has  bothered  me  ever  since  I  started  to  get  educated 
on  this  business,  was  where  before  we  had  some  very  specialized 
institutions  deeding  with  specialized  goals  and  problems  of  the 
American  consumer  and  the  American  business  community,  we 
gradually  got  everybody  trying  to  play  in  everybody  else's  sandbox 
without  a  level  playing  field,  and  maybe  without  the  potential  of 
ever  having  a  level  playing  field.  Are  we  really  going  after  this  in  a 
philosophically  consistent  way  with  the  way  the  financial  institu- 
tions have  developed  and  the  kinds  of  needs  that  our  consumera 
have? 

Mr.  McCoRMiCK.  I  think  that  your  statement  is  very  well  taken. 
I  wish  I  had  said  it.  The  thing  that  I  guess  bothers  us  is  that,  over 
all  these  years,  we  have  created  a  lot  of  these  regulations  because 
we  thought  they  benefited  the  public  and  because  they  achieved 
public  policy  goals  that  we  believed  were  appropriate  for  our 
Nation;  whether  it  be  housing  for  folks  or  financing  of  eigriculture, 
or  to  have  a  wide,  diverse  number  of  players  in  the  mtu'ketplace 
making  local  decisions.  And  now  we  are  saying  in  the  quest  for 
some  sort  of  level  playing  field  or  some  sort  of  commitment  to  a 
market  theory,  that  the  market  solves  Eill  of  our  problems;  that  we 
are  just  going  to  throw  it  all  open  and  let  the  fittest  survive.  That 
is  the  way  to  do  it. 

We  do  not  believe  that.  We  do  not  think  it  makes  sense. 

Senator  Schmitt.  How  do  you  handle  the  new  teams  that  came 
on  to  this  field  in  a  sense  with  a  different  set  of  rules  or  no  rules, 
such  £18  the  national  financing  networks  that  are  being  set  up,  as 
the  chairmem  has  mentioned,  by  Sears,  Merrill-Lynch,  and  others? 
How  do  we  handle  that?  Certainly  there  is  very  little  inclination, 
at  least  I  think  on  this  committee,  to  add  regulations  to  the  finan- 
cial game.  We  would  like  to  eliminate  it  wherever  we  can. 
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Mr.  Jenkins.  The  free  market  generally  asserts  itself,  if  you  have 
what  has  amounted  to  a  government-regulated  free  enterprise 
system,  banking  has  a  hodge-podge  of  rules  and  regulations  on  it. 
Most  of  us  who  have  been  in  the  game  pretty  seriously  for  a  lot  of 
years,  and  I  have  been  in  since  December  1946,  have  realized  for 
most  of  that  term  that  what  we  are  heading  for  in  the  financial 
services  industry  is  some  sort  of  a  new  tool  and  I  think  we're  in  the 
process  of  forging  that  tool  right  now.  It  will  not  be  known  as  a 
commercial  bank  or  a  thrift,  or  as  the  things  we  talk  of  today.  We 
probably  will  not  get  it  very  quickly  either.  The  point  is  that  we 
are  getting  in  our  minds,  and  this  has  gone  on  for  at  least  a 
quarter  of  a  century  with  some  of  us  who  learned  to  think  back 
then  about  this  sort  of  thing  in  the  rookie  days. 

We  are  going  into  some  sort  of  an  instrument  here,  a  tool  to 
serve  this  country  better  in  the  financial  services  industry,  and 
through  getting  that  tool,  we  will  then  have  a  level  playing  field. 
In  the  process,  like  anything  else  in  life,  like  a  kid  growing  up,  it 
will  be  "herkey  jerkey"  and  we  are  going  to  make  mistakes.  We 
have  already  made  a  lot  of  them.  We  are  trying  to  correct  them. 
We  are  trying  to  do  some  of  that  now. 

There  are  things  we  think  we  need.  There  are  things  that  we 
think  could  be  put  off.  We  are  going  through  a  process.  Yes,  the 
mounds  and  the  mountains  that  you  speak  of  are  sitting  there.  We 
are  trying  to  get  them  leveled.  We  are  not  going  to  do  it  this  week, 
but  our  aim  is  to  get  to  what  you  are  talking  about,  a  level  playing 
field. 

We're  looking  for  one-stop  shopping.  We  see  no  reason  why  it 
should  not  happen.  There  are  lo^  of  folks  who  do,  depending  on 
what  is  going  to  happen.  So  we  are  in  the  process,  just  as  you  are, 
of  trying  to  weed  this  thing  out  and  come  up  with  something  that 
makes  sense  to  you  gentlemen,  makes  sense  to  us,  and  makes  sense 
mostly  to  the  general  public.  We  are  going  to  get  there.  We  are  just 
not  there  yet.  We  are  striving  for  that  level  playing  field. 

Mr.  GuNDERSON.  It  cannot  happen  overnight.  We  have  to  go 
through  an  orderly  transition,  because  we  have  lived  in  a  regulated 
environment  for  a  good  many  years,  and  a  lot  of  people  have  loans 
and  investments  in  place  that  were  put  there  during  that  regulated 
environment.  But  there  needs  to  be  an  orderly  transition,  and  this 
is  one  of  the  things  that  has  frustrated  us.  As  we  look  at  the  Pratt 
proposals  and  the  S.  &  L.'s  say  that  they  want  to  be  freed  up  to 
compete,  and  yet  at  every  point  in  time,  at  every  opportunity,  they 
attempt  to  stymie  and  subvert  the  intent  of  Congress  when  you 
passed  the  omnibus  banking  bill  here  a  short  time  ago  to  eventual- 
ly phase  out  r^ulation  Q,  and  to  do  away  with  the  differential  in 
deposit  rate  ceilings. 

This  is  where  we  get  into  a  problem  with  this.  We  recognize  that 
it's  going  to  take  some  time,  and  we  will  work  to  develop  an 
orderly  process.  The  chairman  has  gone  a  long  way  in  the  propos- 
als before  us,  because  if  you  will  go  through  the  list,  we  support 
virtually  everything  in  there,  with  a  couple  of  exceptions.  But  we 
do  have  a  problem  with  the  Pratt  bill,  because  it  would  move  in 
what  we  feel  is  an  unfair  and  inappropriate  way  at  this  time. 

We  will  work  positively  in  the  process  to  allow  the  thrifts  to 
become  more  competitive. 
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Senator  ScHMnr.  Thank  you,  Bfr.  Chairman. 

llie  CtumMAN.  I  would  cominent.  I'm  glad  you  said  that.  It  is 
true;  you  go  through  the  list,  you  go  through  your  tesdmony,  you 
get  away  nt>tn  the  rhetoric  and  it  is  too  bad  in  your  tesdmcmy  you 
could  not  have  emphasized  the  parts  you  do  suppnt,  the  95  per- 
cent. 

Mr.  GuNDERSON.  Mr.  Chairman,  I  think  you  misinterpreted  our 
statement,  because  our  last  paragraph  does  sum  that  iq)  and  indi- 
cate our  willingness  to  cooperate  and  our  intent  to  wtvk  with  you. 
We  are  very  sincere  about  that. 

The  Chairman.  I  am  sure  you  are,  Lee,  but  still  the  emi^iasis 
was  on  the  internal  warfare  Uiat  has  gone  on  forever  between  the 
thrift  industry  and  the  commercial  banking  industry.  It  might 
have  been  more  helpful  bad  you  emphasized  what  you  support, 
rather  than  such  an  overwhelming  opposition  to  what  you  don't 
support. 

Senator  Dixon? 

LIBERAL  BRANCHmC   PBTVILEGBS 

Senator  Dixon.  Thank  you,  Mr.  Chairman. 

I  wonder,  Mr.  Jenkins,  if  you  would  let  me  discuss  with  you  a 
moment  part  of  your  testimony  on  page  5.  In  the  last  sentence  of 
the  paragraph  you  say: 

For  instance,  specialized  tfarifte  would  enioy  more  liberal  braDching  privileges  in 
many  states  than  ctHnmercial  banks  ofTering  the  same  financial  serrices. 

Now,  I  represent  the  State  of  Ulinois.  As  you  know,  we  do  not 
have  branch  banking  in  Illinois.  The  last  session  of  the  legislature 
did  liberalize  our  laws  to  some  extent  with  respect  to  holding 
companies,  but  essentially  we  do  presently  have  internally  in  our 
State  a  situation  in  which  thrifts  may  branch  and  banks  may  not. 
Is  that  the  type  of  thing  you  are  referring  to  here? 

Mr.  Jenkins.  That  is  exactly  what  it  is  about,  3re8.  If  you  make 
commercial  banks  out  of  thrifts  and  let  them  stay  under  their 
present  rules,  instead  of  under  the  commercial  bank  rules,  then 
you  have  two  sets  of  commercial  banks  running  in  the  same  State, 
one  of  which  can  breinch  and  the  other  cannot. 

Senator  Dixon.  Without  going  into  the  merits  of  what  has  oc- 
curred in  my  State,  and  that  is  a  dispute — it  is  a  dispute  that  has 
continued  for  decades  now  in  my  State,  I  might  say,  it  concerns  me 
as  a  U.S.  Senator  to  internally  get  involved  in  what  has  become  the 
differentiation  between  the  financial  institutions  in  my  State  in 
such  a  way  that  we  would  create  what  you  are  referring  to  here. 
Did  I  hear  someone,  either  yourself  or  someone  else— I  had  to  leave 
the  room  for  a  moment  to  talk  to  someone  that  came  up  from  my 
office — did  I  hear  someone  suggest  that  there  was  an  amendment 
suggested  that  would  address  this  problem?  Even  though  you  are 
not  in  favor  of  title  I,  did  I  hear  someone  suggest  there  was  an 
amendment  that  would  address  the  problem  of  internal  differences 
within  a  State? 

Mr.  McCORMiCK.  Yes.  It  was  adopted  by  the  House.  It  is  an 
amendment  that  would  require  a  thrift  institution  that  was  ac- 
quired by  a  bank  holding  company  to  have  to  conform  to  the 
branching  laws  of  the  State  in  which  the  thrift  institution— the 
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bank  branching  laws  of  the  State  in  which  the  thrift  institution 
was  residing.  Now,  it  was  in  a  little  bit  different  context.  That  was 
in  the  area  of  having  bank  holdii^  companies  take  over  thrifts. 

Senator  Dixon.  I  might  call  the  attention  of  the  chair  and  other 
members  of  the  committee  to  the  fact  that  while  my  State  is 
unique,  I  think,  there  may  only  be  two  or  three  States  in  the 
Union  so  situated.  My  State  is  a  State  in  which  thrifts  can  now 
branch  stnd  banks  cannot,  and  I  think  that  is  a  significant  distinc- 
tion that  the  Congress  ought  to  recc^nize,  so  that  if  we  do  do 
anything  in  this  area,  we  do  not  impose  upon  the  State  our  will 
here  at  the  Federal  level. 

I  would  suggest  that  something — it  is  something  we  ought  to 
discuss  further  with  respect  to  Uiat  particular  part  of  the  bill. 

Mr.  GuNDERSON.  We  are  in  accord  with  that. 

Mr.  McCoRHiCK.  We  all  agree  with  that. 

Senator  Dixon.  On  page  4: 

Faster  etiinination  of  longer-term  rate  ceiling  affecting  the  short-term  deposit 
inatnuneDta,  competitive  with  money  market  funda,  are  needed.  Any  support  CW- 
greae  could  give  depository  institutions  on  these  issues  would  be  welcome, 

I  take  it  that  you  do  not  think  that  the  all  savers  certificate  is  a 
short-term  deposit  instrument  competitive  with  money  market 
funds? 

Mr.  Jenkins.  It  depends  on  your  point  of  view  on  who  has  got 
the  money.  I  edways  look  to  the  fellow  who  has  got  the  money.  An 
all  saver  can  mean  something  good  to  me  and  it  may  not  mean 
anything  good  to  me,  but  something  that  we  can  go  into  against 
the  money  market  funds  will  look  good  to  eveiybody.  We  just  need 
a  better  instrument  to  compete. 

Senator  Dixon.  I  would  be  delighted  to  have  anything  you  may 
have  in  the  way  of  su^estions  in  that  connection  for  consideration, 
at  your  convenience. 

Mr.  GuNDERsoN.  We  have  submitted  at  every  meeting,  to  the 
DIDC,  the  proposal  for  approval  of  a  shorter-term  certificate  that 
we  could  oner  to  our  small  savers  and  give  them  a  chance  to  earn 
a  realistic  return.  Unfortunately,  it  keeps  getting  passed  off  and 
passed  off;  and  now  it  is  on  the  agenda  for  the  next  meeting,  and 
we  are  very  discouraged  by  the  role  and  the  way  the  DCDC  has 
reacted  to  our  problems  in  the  competitive  world  out  there. 

They  have  got  us  so  confused  that  we  do  not  know  whether  we 
are  coming  or  going.  One  day  they  pass  something;  the  next  week 
they  withdraw  it.  "Hiey  are  not  giving  us  the  kind  of  direction  that 
we  need  to  plan  and  position  our  institutions  to  be  competitive. 

Senator  DnoN.  Would  one  of  you  stop  by  my  office  at  some  time, 
at  your  convenience,  to  discuss  that  apeciftc  question? 

Mr.  GuNDBBSON.  Yes. 

Senator  Dixon.  My  last  question.  Following  up  on  what  Senator 
Proxmire  had  developed  earlier,  before  his  time  ran  out. 

We  have  listened  to  the  problems  of  the  thrifts  all  year.  I  am 
sure  that  you  agree  with  us  that  there  are  problems  out  there.  We 
have  addressed  the  problems  to  some  extent,  through  regulation 
permitting  variable  mortgeiges  and  things  of  that  time.  We  have 
addressed  the  problem — I  think  more  successfully  than  some  origi- 
nally suspected—  through  the  All  Savers  certificate. 
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The  thrifts  continue  to  come  to  us.  And  I  think  the  evidence  is 
clear  that  they  still  have  problems — and  they  come  to  us  and  they 
suggest  the  limit  of  time  in  which  certain  numbers  of  them  can 
exist,  given  the  present  problem  in  high  interest  rates,  coupled 
with  their  low-yield  portfolio.  I  suppose  the  final  question  then 
ought  to  be: 

If  you  oppose,  as  others  have  indicated  to  you,  what  we  are 
disciissing  here,  do  you  have  any  suggestion  for  a  possible  alterna- 
tive to  the  short  term,  other  than  what  we  have  already  done, 
given  the  fact  that  everybody  agrees  that  there  is  a  problem  out 
there? 

Mr.  GuNDERSON.  In  the  back  of  our  testimony  we  list  the  moves 
that  have  been  made  to  eissist  the  thrifts — and  they  are  consider- 
able, as  you  indicated. 

Senator  Dixon.  That's  right. 

Mr.  GuNDERSON.  Certainly  the  key  to  it,  as  we  indicated  in  the 
opening  of  Mr.  Jenkins'  oral  statement,  is  to  restore  economic 
stability  in  this  Nation,  and  that  is  really  going  to  solve  many  of 
the  problems. 

Senator  Dixon.  We  would  all  agree  with  that. 

Mr.  GuNDERSON.  We  cannot  get  in  an  argument  on  that.  And  we 
are  very  much  committed  to  supporting  the  efforts  of  Congress  in 
this  area.  There  may  be  other  areas  for  the  short-term  assistance, 
but  the  Pratt  proposal  does  nothing  to  address  any  of  those. 

It  is  not  the  case  that  we  are  opposing  everything  in  here.  We 
are  opposing  it  in  its  present  form,  in  the  present  way  that  it  is 
being  submitted.  And  if  we  come  down  a  little  strong  on  that,  it  is 
because  we  saw  Secretary  Regan  come  in  here  yesterday  with  the 
force  of  the  administration  behind  his  proposal.  It  has  been  around 
a  very  short  time.  And  if  we  came  down  pretty  heavy  on  it  in  our 
testimony,  we  figured  we  needed  a  big  two  by  four  in  that  particu- 
lar area,  because  it  looks  like  everybody  is  coming  in  with  all  of 
their  guns  blazing. 

Senator  Dixon.  I  suppose  I  take  it  from  that  that  your  ultimate 
response  is:  If  rates  come  down  substantially,  we  will  not  have  the 
problem.  We  all  agree  with  that. 

The  Secretary  told  me  yesterday  that  the  light  at  the  end  of  the 
tunnel  is  not  an  approaching  train — which  I  know  gratified  us. 

But  I  wondered,  on  the  short-term  basis,  given  the  fact  that 
interest  rates  may  not  come  down  that  much,  and  given  the  fact 
that  what  the  Chair  is  suggesting  in  this  bill  is  not  suitable  to  your 
association,  whether  you  see  any  other  viable  alternatives  in  the 
short  term,  other  than  what  we  have  already  seen? 

Mr.  GuNDERSON.  Some  of  these  are  embodied  in  the  proposed  bill: 
Relaxation  of  usury  and  due  on  sale  prohititions  which  will  help  a 
great  deal;  the  proposals  for  the  r^ulators  bill,  which  we  basically 
have  supported  with  a  few  cavats  in  there,  and  the  Federal  Home 
Loan  Mortgage  Corporation  loan  swap  pro[>osaIs.  There  are  meas- 
ures that  are  a  part  of  this  that  we  are  very  supportive  of,  and  we 
believe  that  these  will  be  in  the  best  interest  of  the  thrifts  in 
particular,  but  certainly  for  all  financial  institutions  in  this 
Nation. 
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CONGRESS   RBSPONSIBLE  FOR  THRIFTS  PROBLEMS 

Mr.  McCoRMicK.  Yes.  I  think  most  of  the  proposals  are  designed 
to  help  the  thrift  industry  to  cope  with  their  problems.  But  I 
believe  that  our  association  feela  very  strongly  that  the  thrift  in- 
dustry is  in  trouble,  by  and  large,  because  they  did  what  Congress 
had  eisked  them  to  do,  and  followed  the  intent  of  Congress  in 
making  the  kinds  of  loans  that  they  made. 

Senator  Dixon.  That's  exactly  tne  point,  don't  you  know.  They 
did  what  they  were  told  to  do,  and  now  they  are  in  trouble. 

Mr.  McCoRMiCK.  Right.  Our  position  is  that  we  ought  to  recog- 
nize that  they  are  in  trouble,  and  we  ought  to  take  direct  and 
appropriate  action  to  eiddress  that,  to  save  the  industry,  to  main- 
tain tne  industry  for  the  purpose  for  which  it  was  originally  in- 
tended. 

It  looks  to  me  and  to  us  that  there  is  almost  a  hidden  eigenda 
here,  to  avoid  accepting  the  financial  responsibility  for  the  losses 
that  are  mounting,  Eind  trying  in  some  way  to  pass  that  ofT  to  the 
banking  industry,  by  going  through  sort  of  a  convoluted  process  of 
converting  them  to  commercial  banks,  and  then  selling  them  to 
bank  holding  companies. 

We  think  that  what  you  should  do  is  accept  responsibility  for 
what  took  place.  And  if  you  have  to  appropriate  funi^  to  do  it,  so 
be  it. 

The  Chairman.  Mr.  McCormick,  you  really  want  that  kind  of  a 
bailout,  in  light  of  the  budget  problems  we  have  got  right  now? 

That  is  your  solution  to  the  thrifts'  problem? 

Mr.  McCormick.  Well 

The  Chairman.  Do  you  have  any  idea  of  the  amount  of  money 
you're  talking  about? 

Mr.  McCormick.  Yes.  I  do  have  an  idea  of  the  amount  of  money 
I'm  talking  about.  It  is  not  going  to  go  away.  Senator  Gam.  We  can 
pass  these  laws  and  we  can  do  these  different  things,  but  they  do 
not  address  the  problem.  The  problem  stays. 

If  interest  rates  do  not  go  down,  the  thrifts'  loan  portfolios — a 
couple  of  billion  dollars  under  water.  That  is  not  going  to  change, 
based  on  what  we  have  proposed  here.  It's  still  there. 

The  Chairman.  Even  if  the  interest  rates  go  down,  you  have 
probably  a  $60  billion  deficit  next  year.  I  do  not  know  how  anybody 
in  good  conscience  could  propose  that  we  add  to  that. 

Mr.  McCormick.  I'm  not  proposing  that  we  spend  money  that  we 
have  not  already  lost.  The  money  is  gone. 

The  Chairman.  It  is  not  gone  from  the  Public  Treasury. 

Excuse  me.  Senator  Dixon. 

Senator  Dixon.  My  time  was  up. 

Mr.  McCormick.  The  liability  is  there.  It  is  in  the  insurance 
fund.  It  is  our  insurance  fund. 

The  Chairman.  You're  talking  about  far  beyond  the  insurance 
fund.  There  is  not  enough  money  in  the  insurance  fund  for  a 
bailout.  You're  talking  about  direct  appropriations,  beyond  that, 
from  the  Treasury. 

Mr.  Jenkins.  We  would  have  to  go  into  every  savings  and  loan  in 
the  country  to  prove  what  I  am  about  to  say.  But  the  general 
feeling  among  many  of  us  who  have  been  in  the  lending  game  for  a 
long  time  is  that  they  probably  are  not  in  as  deep  a  piece  of  trouble 
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I  have  the  thii^  here.  Treasury  Under  Secretary  Roger  Mehle 
first  prepared  this  in  a  law  review  article  publish^  in  1975.  It  is 
the  same  idea  put  forth  then,  being  brought  up  again  now  for 
reasons  that  escape  us.  But  it  simply  puts  another  layer  of  cost  in. 

Senator  Chafee.  You  mean  to  have  the  holding  company? 

Mr.  Jenkins.  To  have  the  holding  company,  yes. 

Senator  Chafee.  I  get  tangled  up  here  in  the  ai^ument  you  are 
making.  One,  you  say  you  would  not  use  it  anyway,  because  it  is 
going  to  go  by  the  board. 

Mr.  McCoRMicK.  In  the  short  term,  we  would  have  to  do  it.  If  we 
were  to  receive  that  kind  of  authorization,  we  would  have  to  orga- 
nize our  holding  companies,  and  we  would  have  to  organize  the 
investment  compeinies.  We  would  have  to  get  Fed  approval.  We 
would  have  to  get  SEC  approval.  And  then  we  would  have  a  new 
layer  of  regulators  to  work  with,  in  order  to  offer  essentifilly  one 
new  product  in  a  bank,  when  we  offer  20  or  30  products  now. 

And  over  a  period  of  a  few  years,  our  need  for  all  of  that  would 
be  gone.  Once  you  deregulate  our  liabilities,  we  can  offer  a  competi- 
tive  

Senator  Chafee.  How  would  you  do  it? 

Under  the  legislation  I  introduced,  I  did  not  require  the  holding 
company  structure.  I  would  just  let  you  go  ahead  and  issue  them. 
But  even  under  my  bill,  the  operation  of  the  fund  itself  would  be 
regulated  by  the  SEC.  No  one  argues  that. 

Mr.  McCoRMicK.  Yes. 

Senator  Chafee.  You  would  take  my  proposal,  which  would  not 
require  the  holding  company  setup.  Is  that  right? 

Mr.  McCoRMicK.  I  would  suggest,  as  happens  many  times  be- 
tween regulators,  that  you  would  authorize  the  Comptroller  of  the 
Currency  and  the  FDIC  to  handle  the  regulation  side  for  the  SEC, 
in  providing  this  particular  service  to  the  public. 

Senator  Chafee.  What  about  letting  the  credit  unions  and  the 
thrifts  deal  with  comingled  agency  accounts? 

Mr.  McCoRMicK.  I  think  they  need  to  be  able  to  compete,  just  the 
same  as  we  do. 

Senator  Chafee.  You  know,  the  administration  in  its  legislation 
would  not  permit  the  credit  unions  to  get  into  it. 

Mr.  GuNDKRSON.  We  feel,  as  does  the  IBAA,  Senator,  that  we 
would  support  their  abihty  to  be  competitve  and  ofTer  these  types 
of  instruments,  these  types  of  investments.  And  we  feel  that  your 
proposal  is  on  the  right  track  eind  is  the  appropriate  one,  rather 
than  the  holding  company. 

Ctae  thing  people  forget,  we  are  not  really  talking  about  any- 
thing new.  These  are  types  of— just  a  different  form  of  a  type  of 
service  that  has  been  traditional  to  banking.  Banking  has  been  in 
general  obligation  bonds  for  years.  Now  we  are  talking  about  reve- 
nue bonds. 

We  have  been  offering  investment  services  to  our  customers  for 
years.  We  have  been  doing  it  at  my  bank  in  Osceola  without 
mipairing  the  safety  and  the  soundness  of  the  bemking  system  at 
all.  We  have  been  in  £ill  of  these  areas,  investment  advisory  serv- 
ices, with  our  trust  departments  in  other  areas.  So  we  cannot  see 
any  sense  to  have  to  create  a  new  vehicle  to  do  something  we  have 
been  doing  adequately  for  a  good  long  time.  - 
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Senator  Chafbb.  I  ^t  the  point  that  you  are  making. 

I  must  say  in  pasauig  that  one  of  the  interesting  things  to  me  is 
that,  as  we  review  the  der^ulation  we  have  brought  about,  we  see 
the  winners  eind  the  losers  are  not  all  as  predicted. 

I  remember  when  we  went  into  the  airline  deregulation,  and 
people  said,  "The  trunk  carriers  are  going  to  be  ones  that  prevail, 
and  the  little  feeder  airlines  are  going  to  suffer  so  badly."  Well,  the 
result  has  been  the  exact  reverse  of  that. 

So,  all  I  am  saying  is  that,  I  do  not  think  that  small  banks 
should  necessarily  think  that  they  are  going  to  loee  out  in  a  gener- 
al banking — whether  it  is  branch  bemking,  or  interstate  banking, 
or  whatever  it  is.  I  think  the  small  banks  should  have  confidence 
in  their  ability  to  serve  their  customers.  And  they  are  not  all  going 
to  be  gobbled  up  by  Chase  Manhattan. 

Perhaps  that  was  not  your  testimony.  But  I  just  do  not  think 
small  banks  should  think  that  they  are  necessarily  going  to  go  the 
way  of  the  comer  grocery  store. 

Let  me  ask  you  a  question  Mr.  McCormick,  dealing  with  an  area 
that  is  of  particular  concern  to  me — namely  the  ability  for  banks, 
credit  unions,  find  thrifts  to  set  up  and  sell  shares  in  commingled 
eigency  accounts.  In  other  words,  to  get  in  the  money  market 
business — you  take  objection  to  the  projwsal  of  the  administration 
regarding  the  holding  compeuiy  and  a  separate  company  handling 
that. 

You  say  most  small  banks  are  not  structured  as  holding  compa- 
nies. Well,  maybe  they  are  not.  But  what  is  the  problem  of  bemg 
structured  £i8  a  holding  company? 

It  is  not  the  most  complicated  legal  maneuver  ever  undertaken. 

Mr.  McCormick.  I  understand.  We  see  severtil  problems  with  it: 

First  of  all,  once  we  get  to  a  deregulated  market  as  far  as  assets 
go,  the  ability  to  heuidle  mutual  funds — money  market  mutual 
funds — is  not  going  to  be  that  interesting  to  banks  anyway.  Be- 
cause we  will  be  able  to  compete  head-up,  in  our  own  banks,  as  far 
as  the  terms,  the  convenience,  and  the  rates  go.  That  is  something 
that  we  think  is  going  to  take  place  in  the  next  5  to  7  years,  as  we 
phase  out  of  the  r^ulation  Q  limitations  that  we  presently  have. 

And  so,  this  idea  that  we  are  all  dying  to  get  into  the  securities 
business — it  is  really  a  temporary  effort,  to  try  to  compete  until  we 
can  get  to  the  point  where  we  can  get  the  nature  of  our  assets 
changed  enough  so  that  we  can  afford  the  deregulated  liabilities. 

In  addition  to  its  temporary  nature,  we  have  the  cost  of  convert- 
ing to  a  holding  company;  emd  then  we  have  the  cost  of  organizing 
the  investment  company,  complying  with  SEC  r^ulations,  and  we 
pick  up  another  r^ulator. 

It  seems  to  me  mat  the  banking  regulators  are  completely  com- 
petent to  see  that  we  comply  with  the  laws  of  the  land,  and  we  do 
not  need  a  new  set  of  r^ulators,  and  have  to  create  new  corpora- 
tions in  order  to  give  the  service  to  our  customers.  It  is  just  not 
necessary. 

Mr.  Jenkins.  This  was  an  idea  put  forth  manyyears  ago,  inci- 
dentally, and  it  seems  to  be  dredged  up  a^ain.  There  is  no  real 
need  to  have  this  other  layer  in  there.  It  is  just  not  necessary.  It  is 
an  added  coet  that  goes  agcunst  the  grain  of  what  we  are  in  general 
trying  to  do.  It  simply  brings  up  what 
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I  have  the  thing  here.  Treasury  Under  Secretary  Rc^r  Mehle 
first  prepared  this  in  a  law  review  article  published  in  1975.  It  is 
the  same  idea  put  forth  then,  being  brought  up  again  now  for 
reasons  that  escape  us.  But  it  simply  puts  another  layer  of  cost  in. 

Senator  Chafee.  You  mean  to  have  the  holding  company? 

Mr.  Jenkins.  To  have  the  holding  company,  yes. 

Senator  Chafee.  I  get  tangled  up  here  in  the  argument  you  are 
making.  One,  you  say  you  would  not  use  it  anyway,  because  it  is 
going  to  go  by  the  board. 

Mr.  McCoRMiCK.  In  the  short  term,  we  would  have  to  do  it.  If  we 
were  to  receive  that  kind  of  authorization,  we  would  have  to  orga- 
nize our  holding  companies,  and  we  would  have  to  organize  the 
investment  companies.  We  would  have  to  get  Fed  approval.  We 
would  have  to  get  SEC  approval.  And  then  we  would  have  a  new 
layer  of  regulators  to  work  with,  in  order  to  offer  essentially  one 
new  product  in  a  bank,  when  we  offer  20  or  30  products  now. 

And  over  a  period  of  a  few  years,  our  need  for  all  of  that  would 
be  gone.  Once  you  deregulate  our  liabilities,  we  can  offer  a  competi- 
tive  

Senator  Chafee.  How  would  you  do  it? 

Under  the  legislation  I  introduced,  I  did  not  require  the  holding 
compfuiy  structure.  I  would  just  let  you  go  ahead  and  issue  them. 
But  even  under  my  bill,  the  operation  of  the  fund  itself  would  be 
regulated  by  the  SEX^.  No  one  argues  that. 

Mr.  McCoRMiCK.  Yes. 

Senator  Chafee.  You  would  take  my  proposal,  which  would  not 
require  the  holding  company  setup.  Is  that  right? 

Mr.  McCoRMicK.  I  would  suggest,  as  happens  many  times  be- 
tween regulators,  that  you  would  authorize  the  Comptroller  of  the 
Currency  £ind  the  FDIC  to  hfindle  the  regulation  side  for  the  SEC, 
in  providing  this  particular  service  to  the  public. 

Senator  Chafee.  What  about  letting  the  credit  unions  and  tbie 
thrifts  deal  with  comingled  eigency  accounts? 

Mr.  McCoRMicK.  I  think  they  need  to  be  able  to  compete,  just  the 
same  as  we  do. 

Senator  Chafee.  You  know,  the  administration  in  its  l^islation 
would  not  permit  the  credit  unions  to  get  into  it. 

Mr.  GuNDEHsoN.  We  feel,  as  does  the  IBAA,  Senator,  that  we 
would  support  their  ability  to  be  competitve  and  offer  these  types 
of  instruments,  these  types  of  investments.  And  we  feel  that  your 
proposal  is  on  the  right  track  and  is  the  appropriate  one,  rather 
than  the  holding  company. 

One  thing  people  foi^et,  we  are  not  really  talking  about  any- 
thing new.  These  are  types  of— just  a  different  form  of  a  type  of 
service  that  hfis  been  trfiditional  to  banking.  Banking  has  been  in 
general  obligation  bonds  for  years.  Now  we  are  talking  about  reve- 
nue bonds. 

We  have  been  offering  investment  services  to  our  customers  for 
years.  We  have  been  doing  it  at  my  bank  in  Osceola  without 
mipairing  the  safety  and  the  soundness  of  the  banking  system  at 
all.  We  have  been  m  all  of  these  areas,  investment  advisory  serv- 
ices, with  our  trust  departments  in  other  areas.  So  we  cannot  see 
any  sense  to  have  to  create  a  new  vehicle  to  do  something  we  have 
been  doing  adequately  for  a  good  long  time.  - 
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TAX  TREATMENT  DIFFERENCES 

Senator  Chafbe.  The  Secretary  yesterday  was  worried  about  the 
difference  in  the  tax  treatment  that  the  banks  would  receive  If  you, 
in  the  revenue  bond  business 

Mr.  GuNDERSON.  There  has  been  a  lot  of  rhetoric  about  that.  We 
have  not  seen  any  numbers  or  iigarea  on  that.  We  just  do  not  feel 
that  that  is  significant  at  all.  You  are  talking  maybe  2  or  3  days 
when  you  are  carrying  some  of  these  items.  We  do  not  view  that  as 
a  big  defil  at  all.  It  is  just  a  type  of  stumbling  block,  and  I  suspect 
his  investment  background  was  surfacing  a  little  there.  It  has  been 
around  for  a  long  time. 

Senator  Chafee.  You  are  getting  a  lot  of  shots  in  at  Mr.  Regan's 
investment  background,  which  I  do  not  think  it  is  quite  appropri* 
ate  here.  I  notice  that  you  took  a  slam  at  him  on  p^e  15,  '  appar- 
ently does  not  want  to  support  bfuik" 

Mr.  GuNDERSON.  We  did  not. 

Senator  Chafee  [continuing].  "To  compete  with  Merrill  Lynch." 

Mr.  GuNDERSON.  ABA  did  not.  That  is  not  in  our  testimony. 

Senator  Chafee.  Mr.  McCormick  is  guilty. 

Mr.  McCormick.  We'll  take  credit  for  it.  [Laughter.] 

Senator  Chafek.  As  far  as  I'm  concerned,  that  is  not  the  high 
point  of  your  testimony. 

Themk  you  very  much,  Mr.  Chairman. 

The  Chairman.  Gentlemen,  let's  make  an  assumption  here:  That 
because  of  this  internecine  warfare  that  is  typical  and  probably 
will  not  change  while  I  am  here,  while  we  fight  among  ourselves, 
and  assume  that  no  legislation  is  produced,  no  new  thrift  powers, 
no  additional  powers  for  banks.  And  we  end  up  with  Ferdy  St 
GermEiin's  idea,  that  we  produce  the  bare  bones  regulators'  bills  so 
that  the  sick  ones  can  be  merged  with  the  other  less  sick  ones.  To 
see  if  we  can  solve  the  problem  that  way  by  putting  Band-Aids  on 
it.  Then  I  would  like  to  know  how  you  propose  to  compete  with 
Merrill  Lynch,  with  Sears,  American  Express,  all  of  them.  They 
have  no  geographical  restrictions,  they  operate  anywhere  they 
want — I  still  think  that  is  the  heart  of  the  problem. 

And  again,  despite  your  testimonv,  that  is  why  I  introduced  this 
legislation.  To  try  and  get  a  level  playing  field  as  close  as  possible. 
I  realize  that  is  very  difficult  to  do — between  the  depository  institu- 
tions and  the  non.  This  whole  heeuing  hsis  been  diverted,  once 
again,  into  the  fight  between  the  thrifts  and  the  commercial  banks, 
instead  of  looking  at  what  I  consider  your  real  competitive  prob- 
lems. 

Now,  is  it  possible  to  get  some  answers?  Assuming  all  of  this 
conflict  kills  any  attempt  to  do  anything  and  we  just  go  with  the 
bare  bones  l^islation:  Where  are  you  going  to  be  versus  the  money 
market  funds  and  all  of  these  new  innovations  that  are  now  at  over 
$150  billion  a  year  and  growing  rapidly,  more  rapidly  than  you  can 
possibly  get  money  into  your  institutions. 

Mr.  Jenkins.  Mr.  Chairman,  please  understand  the  only  point  we 
are  making  here  is  that  we  accept  all  of  that,  and  it  says  so  in  our 
complete  testimony.  Under  committee  guidelines  we  are  not  al- 
lowed to  read  all  of  it.  And  you  are  right,  we  prcjiably  should  have 
hit  the  positive  more  prominently  in  our  brief  oral  statement. 
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But  in  this  case  we  got  rather  excited  about  the  n^ative  aspect, 
which  is  the  powers  to  the  thrifts,  because  it  would  to  hurt  a  lot  of 
people.  We  do  not  think  it  ia  wise  of  us  to  approve  a  matter  before 
Congress  that  will  help  a  great  deal  but  hurt  somebody.  And  we 
would  rather  cut  out  the  hurt.  The  Pratt  proposal  would  be  unfair 
to  banks  and  could  hurt  savings  and  loans. 

You  asked  what  would  happen  if  we  did  not  get  powers  competi- 
tive with  nondepository  businesses.  These  fellows  are  eating  our 
lunch,  they  have  got  their  eye  on  our  dinner. 

If  we  cannot  do  things  we  want  to  do  to  compete  with  a  mutual 
fund,  the  question  really  is  not  whether  some  banker  WEUits  to 
start  a  mutual  fund  or  not,  it  is  whether  he  has  the  privilege  to 
start  the  mutual  fund.  Right  now  he  does  not  have  it.  We  want 
privileges  to  act.  Not  all  banks  need  to  do  it,  but  we  need  to  have 
the  privilege. 

Many  of  the  provisions  in  S.  1720  would  do  a  great  deal  toward 
helping  depository  institutions  combat  the  efforts  of  the  people  who 
say  they  want  to  be  the  biggest  financial  services  sector  in  the 
United  States.  Sears  says  they  think  banks  will  eventually  become 
unfettered,  and  Sears  wants  to  be  miles  down  the  road  before  that 
happens. 

Mr.  McCoRMicK.  If  I  may  respond.  Senator.  First  of  all,  I  would 
like  to  say — I  would  like  to  emphasize  that  probably  80  percent  of 
tjie  sections  and  subjects  presented  in  these  titles,  the  American 
Bankers  Association,  Independent  Bankers  Association  of  America, 
are  in  agreement.  So  you  do  not  have  near  the  disagreements  that 
you  would  have  had  in  the  past  on  a  lot  of  this  legislation. 

There  is  a  substantial  movement  on  the  part  of  both  the  associ- 
ations in  that  area,  but  I  would  also  want  to  say  that  this  term 
deregulation  is  confusing — when  one  person  talks  about  deregula- 
tion, he's  talking  about  one  thing;  and  when  another  talks  about  it, 
he  is  talking  about  another. 

We  can  compete  if  we  deregulate  the  asset  side  of  our  balance 
sheets.  We  can  compete  if  you  will  let  us  provide  competitive 
services  and  competitive  products. 

Now,  there  is  some  disagreement  in  regard  to  how  fast  we  should 
do  that.  It  is  only  because  we  are  in  a  Catch-22.  We  have  got  a 
whole  bunch  of  institutions  trapped  in  the  liability  side  with  low- 
yielding — on  the  asset  side  with  low-yielding  assete.  It  is  going  to 
take  a  little  time  to  work  our  way  through  that,  and  that  is  the 
reason  why  we  think  that  a  phaseout  makes  sense. 

DEREGULATION   NEEDED 

But  the  deregulation  that  the  banking  industry  needs  and  we  are 
£ill  on  agreement  on  is  to  deregulate  our  ability  to  offer  assets  and 
liabilities  so  we  can  compete  in  the  marketplace.  Now  that  does  not 
necessarily  have  anything  to  do  with  the  structure  laws  of  our 
country.  The  fact  that  we  have  got  the  thing  organized  so  that  we 
have  thousands  of  providers  of  financial  services,  thousands  of 
different  locations  primarily  concerned  about  the  local  economies, 
it  is  just  not  involved. 

And  I  do  not  see  any  evidence  that  the  banking  industry,  as  an 
industry,  is  severely  injured  because  of  the  structure  laws  we  have 
in  this  country.  We  are  iryured  because  of  the  interest  rates  laws 
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and  a  lot  of  the  other  laws  that  get  in  our  way  in  providing 
services  for  consumers.  We  agree  those  need  to  be  deregulated.  We 
do  not  believe  the  other  is  applicable. 

The  Chairman.  Mr.  Jenkins,  in  your  response  to  my  question, 
you  got  back  to  the  point  that  I  really  expected  you  to  be  making 
today,  of  where  the  real  competition  is.  I  think  all  of  you  know, 
particularly  Lee — we  have  talked  together  enough  the  last  year  or 
BO — he  knows  exactly  where  my  feelings  are.  I  have  been  out  on  a 
limb,  sitting  in  this  chair  and  making  speeches  all  over  this  coun- 
try about  how  grossly  unfmr  it  was  for  these  nondepository  institu- 
tions to  be  in  the  banking  business  and  they  come  in  and  sit  at 
that  table  and  say  they  are  not.  They  are. 

The  president  of  Sears  is  absolutely  right,  get  a  big  head  start. 

Why  I  was  so  disappointed  in  your  testimony  was  because  rather 
than  emphasizing  your  real  problem — if  I  did  not  have  any  back- 
ground in  it,  I  would  be  of  the  impression  that  the  commercial 
banks  of  this  country  were  scared  to  death  of  a  crippled  thrift 
institutions  industry.  Scared  to  death  that  giving  them  some  addi- 
tional powers  was  going  to  be  something  you  could  not  handle  in 
competition.  Hardly  a  word  about  the  Sears  and  the  Merrill 
Lynches,  and  so  on.  That  is  the  impression  I  would  have  had  from 
listening  to  your  testimony  cold,  without  knowing  about  it. 

The  point  is  if  there  is  not  within  the  depository  institutions 
some  consensus  on  these  matters,  you  are  not  going  to  have  any 
le^lation.  I  CEUinot  make  that  point  strongly  enough,  and  that  is 
why  I  was  so  disappointed  in  your  testimony  again.  If  you  deposi- 
tory institutions,  thrifts,  credit  unions,  cannot  come  to  some  con- 
sensus, there  is  nothing  we  can  do  up  here.  You  will  have  no 
l^islation.  None  of  this  will  pass.  You  cannot  pass  part  of  the 
pieces  of  this  puzzle.  We  cannot  give  you  all  of  the  authorities  you 
want  to  compete  and  tell  the  thrifts  "Sorry.  You  must  continue  to 
struggle,  you  will  get  nothing." 

I  do  not  necessarily  agree  with  all  of  the  powers  of  the  Pratt  bill. 
I  want  you  to  understand  that.  But  from  a  practical  political  stand- 
point, you  will  not  have  a  bill,  and  Sears  is  going  to  be  years  ahead 
of  you  all.  That  is  the  problem  that  you  gentlemen  can  solve  and 
we  CEmnot.  If  you  fight  among  yourselves,  I  promise  you  there  will 
be  no  legislation,  not  because  I  don't  w£mt  it — I  am  telling  you  the 
realities  of  life.  Anybody  who  has  been  around  this  body  in  the 
years  it  took  to  finally  produce  H.R.  4986  knows  that.  Maybe  in  my 
third  term,  if  I  am  still  here  and  if  the  people  of  Utah  want  me,  we 
might  come  to  some  conclusion.  That  has  been  the  usual  pattern,  5, 
6,  7  years  at  a  time. 

Mr.  GuNDBRSON.  I  would  hope  yoii  would  preach  this  same 
sermon  to  the  thrifts.  I  believe  that  we  have  gone  a  lot  further 
down  the  road  moving  toward  deregulation  than  they  have.  And 
we  are  frustrated  every  time  we  see  DIDC  start  to  move  that  the 
thrifts  throw  up  a  roadblock  that  prohibits  approval  of  a  competi- 
tive savings  instrument. 

We  recognize  that  there  is  a  need  for  new  products  and  services. 
We  want  to  move  ahead  with  them.  Every  time  we  do,  we  bump 
into  the  thrifts,  smd  they  say  no,  we  cannot  do  this,  we  cannot 
move  ahead. 
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The  Chairman.  You  know  I  caill  it  as  I  see  it,  r^ardless  of  whom 
I'm  talking  to. 

Mr.  GuNDERSON.  How  well  I  do,  Mr.  Chairman. 

The  Chairman.  You  are  aware  that  I  suggested  a  ffister  phaseout 
of  H.R.  4986,  I've  never  understood  regulation  Q.  I've  never  under- 
stood why  the  thrifts  were  so  married  to  it.  They  would  give  away 
their  wives,  their  childen,  their  mothers  to  keep  that  quarter  of  a 
percent  differential  and  let  the  whole  world  go  to  hell.  How  did 
they  function  before  there  was  a  r^ulation  Q?  They  know  my 
views  very  well  on  that  subject. 

What  I  am  striving  for  is  somehow  to  bring  you  people  together, 
to  come  up  with  something  that  does  the  job.  I  do  not  want  to 
preside  over  this  committee  5  or  6  years  down  the  road  and  have 
the  few  of  you  still  left  struggling  to  compete  with  retailers  who 
are  involved  in  the  banking  business  without  regulation. 

I  do  not  know  how  many  times  I  have  tried  to  make  the  point  of 
what  the  intent  of  this  entire  legislation  is,  not  a  bsiilout  of  the 
thrifts.  It  was  somehow  to  try  and  even  up  the  playing  field  for  the 
depository  institutions  against  the  new  boys  on  the  street.  I  do  not 
condemn  them  for  being  innovative  under  the  circumstances.  That 
has  been  the  American  system.  They  are  veiy  bright  to  take  advan- 
tage of  a  situation.  But  it  is  not  fair  to  leave  you  all  tied  up. 

Mr.  Jenkins.  Our  problem  today  I  think  is  you  are  the  first 
person  who  has  asked  about  this.  This  hearing  is  the  first  event 
that  we  have  had  relative  to  Mr.  Pratt's  proposal.  But  this  matter 
came  up,  and  nobody  came  to  us  and  said  "What  do  you  think?"  or 
"How  ^se  would  you  do  it?  Do  you  think  we  can  get  some  middle 
ground,  or  what?" 

The  Chairman.  And  nobody  asked  the  thrifts  what  they  thought 
of  municipal  revenue  bonds  either.  Everybody  was  treated  equita- 
bly. 

If  we  asked  fill  of  you  what  you  thought,  I  would  not  have  gotten 
around  to  introducing  a  bill  of  any  kind  to  start  the  format  discus- 
sions, I  guarantee  you  of  that. 

Gentlemen,  excuse  me.  Senator  Hayakawa  is  here  and  would  like 
to  make  a  statement.  And  my  time  is  up  in  any  event. 

Sam,  we  are  happy  to  have  you  here.  We  would  be  pleased  to 
hear  your  statement  at  this  time, 

STATEMENT  OP  SENATOR  HAYAKAWA 

Senator  Hayakawa.  Thank  you  very  much,  Mr.  Chairman. 

I  am  here  to  testify  in  favor  of  section  302  of  the  Senate  bill  1720. 
This  section  would  allow  banks,  savings  and  loans,  and  credit 
unions  to  offer  their  customers  collective  fund  service — most  impor- 
tantly, money  market  mutual  funds. 

Now,  these  institutions,  including  mutual  savings  banks  and 
bank  holding  companies,  would  be  authorized  to  sponsor  invest- 
ment companies  and  sell  their  shares.  Such  investment  companies 
would  be  organized  and  roistered  in  complisince  with  the  Invest- 
ment Company  Act  of  1940  and  their  shares  registered  under  the 
Securities  Act  of  1933. 

The  Comptroller  of  the  Currency  with  respect  to  banks,  the 
Federal  Home  Loan  Bank  Board  with  respect  to  savings  and  loan 
Eissociations,  smd  the  National  Credit  Union  Administration  Board 


dbyGoOt^Ic 


397 

with  respect  to  credit  unions  would,  in  consultation  with  the  Finan- 
cial Institutions  Examination  Council,  set  r^ulations  governing 
the  qualiHcationB  and  practices  of  the  officers  and  employees  who 
sell  shares  of  the  fund. 

The  Securities  euid  Exchange  Commission  would  govern  advertis- 
ing and  fees.  The  Comptroller  of  the  Currency,  the  Federal  Reserve 
Board,  the  Federal  Depository  Insurftnce  Corporation,  Federal 
Home  Loan  Bank  Board,  and  the  Nationed  Credit  Union  Adminis- 
tration Board  would  enforce  the  regulations  for  those  institutions 
under  their  jurisdiction. 

For  those  institutions  that  are  not  otherwise  federally  regulated, 
the  Securities  and  Excheinge  Commission  would  enforce  the  r^ula- 
tions  adopted  by  the  appropriate  eigency. 

Mr.  Chairmem,  when  we  drafted  the  original  legislation,  we  dis- 
cussed many  different  ways  of  governing  these  activities.  I  believe 
this  to  be  the  best  and  the  most  efficient.  The  Federal  financial 
regulatory  agencies  have  the  expertise  and  are  the  best  equipped  to 
deal  with  the  institutions  involved,  and  provide  the  best  protection 
for  their  investors.  Also,  by  retaining  the  regulatory  find  enforce- 
ment power  of  the  funds  at  the  Federal  level,  we  can  be  assured  of 
relatively  uniform  r^ulation.  Mr.  Chairman,  these  funds  came 
into  existence  and  they  have  prospered,  because  there  is  a  need  in 
the  market  for  them. 

PEOPLE  CANNOT  AFFORD  THE   COST   OF   SAVING 

Most  people  would  like  to  save,  but  have  been  unable  to  Eifford 
the  cost.  If  they  were  to  place  their  money  in  the  normal  passbook 
savings  account,  they  would  lose  at  least  4  percent  every  year, 
because  of  inflation.  Certificates  of  deposit  offered  by  depository 
institutions  usually  require  a  minimum  investment  of  $10,000,  a 
sum  beyond  the  reach  of  many. 

And  bank  money  market  certificates,  which  do  have  a  low  mini- 
mum investment,  are  far  less  liquid  and  have  lower  yields.  Money 
market  funds,  however,  can  be  opened  with  as  little  as  $100,  plac- 
ing them  well  within  the  reach  of  almost  everyone  who  wishes  to 
save.  They  are  also  relatively  liquid,  and  offer  a  higher  yield  than 
most  bank  investments. 

Money  market  funds  have  given  savers  a  much-needed  alterna- 
tive. The  popularity  of  these  funds  is  well  known,  Mr.  Ch^rman, 
with  current  Eissets  estimated  at  $165  billion.  And  unless  Congress 
legislates  them  out  of  existence,  they  will  continue  to  grow.  I^e 
omy  problem  is  that  as  the  assets  in  these  funds  grow,  eissets  in  our 
existing  financial  systems  are  being  depleted.  The  reason  this  is 
occurring  is  that  Giovemment  will  not  allow  the  depository  institu- 
tions to  compete  in  a  free  market.  So  as  we  continue  to  restrict  our 
financial  institutions  from  offering  these  funds,  the  money  normal- 
ly used  for  business  and  home  loans  is  disappearing.  The  provisions 
of  Section  302  will  allow  depository  institutions  to  offer  a  broader 
range  of  services  with  which  to  meet  the  needs  of  their  depositors. 
Those  bernks,  savings  and  loans,  and  credit  unions  whose  size  does 
not  warrant  the  establishment  of  a  fund  are  authorized  to  serve 
their  customers  by  selling  shares  of  another  institution's  fund,  or 
any  other  already  established  fund. 
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The  money  an  institution  places  in  an  existing  fund  could  then 
be  channeled  back  by  agreement,  into  that  institution's  high-yield 
investment,  thereby  keeping  the  capital  in  the  community.  This 
capital  can  then  eventually  be  used  to  support  local  business  and 
housing  needs;  however,  this  is  only  an  option,  and  not  a  require- 
ment. 

I  feel  it  is  important  to  point  out,  Mr.  Chairman,  the  inclusion  of 
credit  unions  in  this  l^islation.  If  they  had  been  excluded,  they 
would  have  been  placed  at  a  distinct  and  unfair  disadvantage  in 
relation  to  all  other  fineincial  institutions.  They  have  suffered  from 
the  same  competitive  pressures  ets  banks,  and  savings  emd  loans, 
and  should  receive  the  same  authority  in  this  area.  Before  the 
legislation  pertaining  to  section  302  was  drafted,  I  read  the  bills 
which  had  been  introduced  in  the  House  to  authorize  the  Federal 
Reserve  System  to  place  reserve  requirements  and  other  types  of 
restrictions  on  these  funds. 

It  is  said  that  by  doing  so  the  interest  rates  offered  by  money 
market  funds  would  drop,  making  the  already  existing  investment 
instruments  of  depoeitoiy  institutions  competitive.  Well,  I  am 
strongly  opposed  to  that  solution  to  this  problem. 

I  do  not  believe  it  is  the  responsibility  of  the  Government  to 
make  one  business  competitive  by  pleicing  shackles  on  another.  If 
we  were  to  allow  this  to  happen,  we  would  be  telling  investors 
everywhere  that  the  Government  knows  better  than  the  free 
market  what  interest  rates  they  should  receive  on  their  invest- 
ment. 

In  March  1980,  Mr.  Chairman,  Congress  passed  the  Depository 
Institutions  Deregulation  and  Monetary  Control  Act  of  1980.  One 
important  provision  of  that  act  was  the  phaseout  of  reflation  Q. 
Congress  decided  that  the  free  market  is  the  best  judge  of  what  the 
interest  rates  on  savings  deposits  should  be.  I  believe  we  must 
continue  this  philosophy  and  open  up  consultation  in  this  area. 
That  cannot  be  done  by  further  Government  regulation. 

Further  regulation  would  only  harm  small  savers,  and  in  the 
long  run  some  other  fund  would  come  along  to  offer  savers  that 
which  Government  sought  to  take  away — and  once  again,  we  would 
be  before  this  committee  discussing  this  same  kind  of  issue.  This 
section  of  S.  1720  will  aid  our  financial  institutions  and  the  Ameri- 
can  people  in  their  efforts  to  keep  ahead  of  inflation.  This  is  an 
important  section,  Mr.  Chairman.  I  hope  it  will  remain  intact, 
without  amendments,  when  S.  1720  is  reported  out  of  committee. 

Thank  you,  Mr.  Chairman.  Mr.  Chairman,  let  me  announce  that 
I  will  be  glad  to  answer  questions  in  writing  if  any  are  submitted. 
Right  now,  I  have  to  be  at  another  committee  meeting. 

The  Chairman.  I  understand.  Thank  you  very  much.  Senator 
Hayakawa. 

Senator  Schmitt? 

Senator  Schmitt.  Thank  you,  Mr.  Chairman.  Gentlemen,  if  1 
have  distilled  some  of  what  you  have  said,  woi^ld  you  agree  that  for 
banks  and  thrifts  to  compete  with  the  "nondepositOTy,"  institu- 
tions— Sears,  et  cetera — that  what  you  need  to  have  over  some 
period  of  time  is  the  removal  of  the  anticompetitive  effects  of  State 
lines  emd  the  anticompetitive  effects  of  service  restrictions? 

Mr.  GuNDBRSON.  We  did  not  in  our  statement,  Senator 
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Senator  Schmitt.  I  am  not  talking  about — that's  been  mentioned. 

EVALUATING  MCFADDEN-DOUGLAS  ACT 

Mr.  GuNDBRSON.  The  position  of  our  association  on  McFadden- 
Douglas,  to  bring  you  up  to  date  on  this,  is  that  when  that  legisla- 
tion was  passed,  we  supported  it.  At  that  time,  the  members  of  our 
association  felt  it  was  appropriate.  Until  our  members — and  we 
have  a  process  through  our  leadership  group  of  400-and-some  bank- 
ers, who  are  representative  of  a  cross-section  of  banking,  that  ad- 
dress the  key  policy  issues — until  the  bankers  in  the  Nation  tell  us 
that  the^  feel  it  is  an  appropriate  time  for  any  change  whatever, 
our  position  remains  in  support  of  McFadden-Dougleis.  We  are  look- 
ing at  it.  It  has  been  part  of  our  leadership  conferences.  We  are 
evaluating  it. 

But  certainly,  our  big  concern  is  our  inability  to  offer  competitive 
products  and  services.  We  will  continue  to  review  and  analyze 
McFadden-Douglas  as  part  of  a  look  at  the  entire  competitive  envi- 
ronment in  which  we  operate.  But  we  have  not  come  out  with  any 
position  that  says  It  is  necessary  for  banking. 

Senator  ScHMirr.  Your  principal  new  competitors  have  no  State 
line  restrictions  of  any  significance. 

Mr.  McCosMicK.  Senator,  I  think  basically  the  reason  why  it  is 
difficult  to  understand  is  that  we  have  15,000  banks  in  the  country. 
Almost  every  one  of  them  is  a  local  provider  of  flneuicial  services 
and  almost  eveiy  one  of  them  is  willing  to  continue  to  be  a  local 
provider. 

Senator  Schmitt.  I  am  going  to  get  that.  I  am  trying  to  get  to  the 
issue  of  your  ability  to  compete  with  these  nondepository  institu- 
tions for  whom  State  boundaries  are  transparent. 

Mr.  GuNDERSON.  Essentially,  there  is  a  nationwide  network  of 
banking.  I  think  that  is  what  Mr.  McCormick  is  saying.  With  these 
bemks  and  all  of  their  offices — we  are  also  Utlking  about  the  entire 
financial  industry.  There  is  a  nationwide  network  of  financial  insti* 
tutions  out  there  right  now. 

Senator  ScHMirr.  So  you  feel  for  you  to  compete — we  do  not  need 
for  the  banks  to  compete.  We  do  not  need  to  worry  about  State 
lines.  State  line  restrictions.  We  need  to  worry  about  service  re- 
strictions. 

Mr.  GuNDERSON.  Products  and  services  are  certainly  the  No,  1 
priority.  We  are  evaluating  and  looking  at  all  of  the  other  areas. 

What  our  position  will  be  in  time — there  are  a  lot  of  forces 
moving  around  out  there — it  is  difficult  to  predict.  Senator. 

Senator  Schmitt.  I  take  it  from  what  has  just  been  said  that  you 
want  to  be  sure  that  you  preserve  the  ability  of  the  banking  system 
of  this  country  to  ofTer  that  local  customer  service  that  up  until 
now  has  been  unique  to  the  banks  and  thrift  institutions 

Mr.  McCormick.  Yes;  the  essential  local  nature 

Senator  ScHMrrr.  [continuing].  May  also  be  encroached  upon  by 
these  other  financifd  entities. 

Mr.  McCormick.  If  we  could  offer  the  products — it  is  not  a  prob- 
lem that  we  have  competitors  that  are  nationwide;  if  we  could  offer 
the  products  we  could  compete  locally. 

Mr.  GuNDEBSON.  Unfortunately,  tjie  only  side  they  are  encroach- 
ing is  the  deposit  side.  They  have  not  deemed  it  necessary  to  come 
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in  and  help  lis  out  on  the  loan  side,  and  that  is  the  problem  the 
communities  are  facing  and  are  going  to  be  facing  ever  more  so  in 
the  future. 

Senator  Schmitt.  In  that  respect,  do  you  see  that  if  some  of  these 
service  and  product  restrictions  were  removed  that  we  could  pre- 
serve the  local  customer  services  and  the  categorical  services  that 
those  customers  desire  to  have? 

Mr.  McCoRMicK.  I  cannot  think  of  a  service  that  we  would  not  be 
able  to  offer  in  our  local  marketplace  that  could  be  offered  on  a 
nationwide  basis.  As  far  as  data  communications,  computer 
power — you  name  it,  it  is  all  available  to  the  local  bank  on  a 
vendor  basis.  I  do  not  think  that  we  have  to  throw  out  the  essential 
local  nature  of  the  banking  system  in  order  to  allow  the  banking 
system  to  compete  in  a  free  market. 

Senator  ScHMrrr.  You  do  not  think  that  it  would  occur  naturally, 
if  we  removed  the  restrictions  on  products  and  services,  that  as  you 
began  to  focus  on  competing  with  Sears  or  Montgomery  Ward's,  or 
Merrill  Lynch  or  someone  like  that,  would  that  start  to  occupy  the 
attention  of  the  banking  community,  rather  than  providing  local 
service? 

Mr.  McCORMicK.  I  don't  believe  so. 

Mr.  Jenkins.  That  wouldn't  happen. 

Senator  ScHMrrr.  What  is  the  protection  there?  In  New  Mexico, 
we  are  very,  very  much  a  local-service-type  environment. 

Mr.  Jenkins.  We  are  saying  there  will  always  be  a  good  commu- 
nity bank.  If  bank  management  is  good  now,  it  will  be  better  if  you 
let  them  do  more  for  the  community.  We  think  that  instead  of 
having  money  go  off  into  these  nondepository  institutions,  as  it  is 
now  doing  to  the  tune  of  $160  billion,  the  local  bank,  if  given  the 
right,  would  be  able  to  hold  those  funds  for  a  lot  of  reasons.  Your 
state  is  a  good  one.  Look  at  the  allegiance  that  a  person  living  in  a 
city  or  a  town  in  your  State  has  to  his  local  banker.  If  given  the 
opportunity,  he  will  deal  with  the  local  banker.  We  are  saying  let's 
give  that  local  banker  a  chance  to  do  what  he  has  to  do. 

CORRESPONDENT  BANKING 

One  of  the  things  necessary  to  understand  is  that  there  is  some- 
thing called  the  correspondent  banking  service.  It  is  essential  to 
our  system  of  banking.  It  can  do  all  kinds  of  things.  When  eisked  to 
perform,  it  performs  quickly  and  quite  efliciently.  This  is  an  area 
of  banking  that  a  lot  of  people  do  not  understand.  But  there  is  no 
reason  why  they  should.  It  is  there,  it  acts,  it  works.  It  does  a  lot  of 
things  for  a  local  bank  in  New  Mexico.  This  correspondent  banking 
system  is  in  existence  now.  We  are  just  trying  to  get  some  more 
power  for  the  local  bankers  so  that  the  system  can  help  them  even 
more. 

A  fellow  in  a  small  bank  offering  a  money  market  mutuzd  fund 
might  have  a  little  difficulty.  You  don't  just  put  it  on  the  txx>ks  and 
say,  "There  it  goes."  You  have  to  have  some  people  who  do  this. 
You  have  to  have  trained  people.  But  a  small  bank  can  turn  to  his 
correspondent  in  Kansas  City  or  Oklahoma  City  or  wherever  and 
say,  "Here.  Give  me  a  hand  with  this."  That  kind  of  thing  can  go 
on,  and  would  go  on. 
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Mr.  McCoKMiCK.  I  agree  with  that.  I  do  not  eee — I  am  not  con- 
cerned about  Merrill  Lynch 's  competition,  or  Sears'  competition,  if 
I  can  offer  the  same  product.  I  think  I  can  offer  it  more  thoughtful- 
ly and  more  responsibly  in  my  marketplace  than  they  will.  As  a 
matter  of  fact,  if  I  can  offer  the  same  product,  there  is  very  little 
motivation  for  them  to  try  to  come  into  my  marketplace  and 
market  it,  because  I  will  be  tough  competition,  and  the  members  of 
my  association  will  be  tough  competition. 

Mr.  Jenkins.  There  is  a  thing  called  "market  leverage."  Nobody, 
any  kind  of  a  memager,  goes  wading  into  somebody  else's  market 
when  that  person  haa  market  leverage.  But  if  he  can  find  a  spot 
where  the  local  manager  does  not  have  the  thing  we  call  "market 
leverage,"  he  will  wade  in  with  both  feet.  And  he  will  succeed. 
What  we  are  saying  is  we  need  to  get  the  market  leverage  spread 
throughout  the  system  of  depository  institutions. 

Senator  Schmttt.  Mr.  Chairman,  I  cannot  help  in  this  discussion 
have  come  to  mind  analogies  between  some  of  the  situations  that 
are  being  faced  and  are  being  created  and  those  that  we  have 
recently  faced  in  the  Commerce  Committee  in  dealing  with  tele- 
communications and  common  carrier  reform,  where  if  you  consider 
money  as  a  form  of  communications  then  there  is  a  whole  bunch 
of~a  whole  bunch  of  analogies  that  come  to  mind  here — the  only 
mcyor  difference  being  that  the  A.T.  &  T.  has  just  suddenly  ap- 
pe^^  on  the  scene,  rather  than  having  been  there  since  1934.  The 
potential  A.T.  &  T.  It  may  be  that  we  can  come — we  can  benefit 
nrom  the  experience  of  how  we  have  finally,  I  think,  put  together 
the  b^nnings  of  a  truly  competitive  telecommunications  system, 
while  still  protecting  those  local  exchanges,  which  are  banks,  Eind 
the  services  that  they  are  suppoeed  to  be  providing.  I  may  take  a 
little  time  to  explore  that  analogy,  and  come  back  to  you  with  some 
thoughts. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Gentlemen,  first  of  all,  in  light  of  the  discussion 
that  has  just  occurred,  let  me  assure  everyone  that  overhaul  of 
McFadden/Glass^teagall  is  not  in  this  bill.  Preliminaiy  discussion 
we  had  about  State  boundaries  but  we  are  simply  not  intending  at 
all  to  took  at  that,  at  those  broad  issues  or  broad  reviews,  until 
next  year. 

Let  me  ask  you  one  general  question.  You  have  been  here  a  long 
time.  I  have  a  lot  of  detailed  questions.  I  would  like  to  submit  them 
to  vou  for  response  in  writing,  and  I  Eun  sure  other  senators  will,  as 
well,  on  some  of  the  technical  questions  in  the  bill. 

But  as  we  closed  off  before  Senator  Hayakawa  was  here,  one  of 
you  said  something  about  middle  ground.  I  was  trying  to  make  that 
point  very  strongly.  And  you  say,  well,  you  have  other  alternatives 
for  the  thrifts.  That  is  a  genersil  statement. 

But  what  I  want  to  know,  and  let's  see  if  I  can  put  you  on  the 

rt — Are  you  willing  to  work  with  the  committee  and  with  the 
ift  industry  in  trying  to  come  up  with  some  compromises  that 
both  industries  can  live  with?  Are  you  willing  to  sit  down  and 
attempt  to  work  on  some  compromises,  some  middle  ground,  as  one 
of  you  used  the  term — I  do  not  remember  which  one.  Otherwise 
what  I  said  is  true,  we  will  not  have  a  bill  and  the  nondepositories 
will  roU  merrily  aloi^,  taking  all  of  your  money  away  from  you. 
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Mr.  Jenkins.  Yes;  the  answer  is,  "yes,  we  would  be  more  than 
happy  to." 

Mr.  GuNDERSON.  We  have  spent  a  great  deal  of  time  within  our 
leeidership  conferences  talking  about  this  very  same  problem,  and 
our  support  for  the  r^ulators  bill  was  a  result  of  that. 

And  we  commit  to  you  wholeheartedly  our  support,  and  we 
apologize  if  our  oral  statement,  the  way  it  was  put  together,  gave 

Cthe  wrong  impression — which  it  obviously  did.  Our  association 
long  admired  your  commitment  to  assistmg  depositary  institu- 
tions to  move  into  the  present  and  into  the  future. 

The  Chairman.  Don  t  worry  about  ofTendii^  me  personally.  That 
is  impossible  to  do. 

Mr.  GuNDERsoN.  I  wanted  to  clear  that  up.  I  spent  a  great  deal  of 
time  before  you,  and  worked  with  you  this  past  year.  Many  of  those 
issues  are  in  S.  1720.  They  are  ones  that  we  have  been  talking 
about  for  some  time,  and  we  are  supporting  those.  The  Pratt  pro- 
posal just  came  up  so  fast,  and  with  t^e  kind  of  momentum  that  it 
seemed  to  build.  We  focused  a  great  deal  of  our  testimony,  oral  in 
particular,  on  that  area.  It  does  not  mean  we  are  not  totally 
committed  to  working  with  you  and  with  this  committee  in  coming 
out  with  a  solution  that  is  viable,  that  is  ffiir  to  us,  that  allows  us 
to  compete  and  allows  the  thrifts  to  remetin  viable  and  profitable. 
That  is  in  everybody's  best  interest. 

Mr.  McCoRMiCK.  It  appeared  to  us  that  we  were  beii^  told  that 
in  order  to  get  any  of  these  various  regulatory  changes  that  the 
banking  industry  heis  been  asking  for  for  years,  that  we  were  going 
to  have  to  accept  a  broad  proposal  to  give  commercisd  bank  powers 
to  thrifts.  Nobody  has  ever  talked  to  us  about  working  out  any- 
thing any  differently.  As  a  matter  of  fact,  that  is  what  you  have 
just  said  to  us,  basically,  is  hey,  you  guys,  if  you  do  not  give 
commercied  bank  powers  to  thrifts,  you  ain't  going  to  get  notlung. 

Now,  if  that  is  your  position,  I  do  not  think  that  is  a  vahd 
position.  I  do  not  think  it  is  right. 

NO  THREATENING   POSITION  TAKBN 

The  Chairman.  That  is  not  my  position  at  all,  Mr.  McCormick.  I 
am  just  telling  you,  I  have  been  in  the  Congress  for  7  years  and  I 
am  not  threatening — that  is  not  my  position.  I  am  juat  telling  you 
the  realities  of  the  way  these  bills  work.  I  came  here  7  years  ago 
with  great  dreams  about  what  we  could  do,  and  I  had  to  learn  the 
hard  way  as  I  came  through  the  chairs  this  direction,  that  with  all 
of  the  diversity  of  the  depository  institutions  and  their  internal 
arguments  it  is  a  problem.  I  told  Dick  Pratt  that  weeks  ago,  that  if 
he  thought  he  was  going  to  get  all  of  those  additional  powers  for 
the  thrills  without  giving  some  to  the  banks,  he  better  go  back  to 
Salt  Lake  City  because  he  did  not  understand  Congress. 

It's  just  a  fact  of  life.  I  am  not  threatening  anybody.  I  am 
showing  you  the  realities;  that  you  cannot  expect  to  get  all  of  the 
powers  that  you  want,  because  you  are  going  to  have  other  ele- 
ments fighting  you.  In  addition  to  Sears  and  all  of  the  big  boys  who 
would  like  to  keep  you  all  locked  up. 

I  am  just  telling  you  the  pragmatic  realities  of  what  goes  on. 
That  is  one  of  the  reasons  you  start  puttii^  one  of  these  bills 
together,  and  if  you  do  not  think  H.R.  4986  or  any  other  nuyor  bill 
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that  I  have  seen  since  I  have  been  here — and  Senator  Proxmire  has 
been  here  longer  than  I  have,  but  I  think  he  would  agree  that  if 
you  put  something  in  for  someone,  then  you  take  something  else 
out,  and  that  is  the  way  they  are  made.  You  have  all  heard  the  old 
story,  if  you  etre  squeamish,  you  should  not  see  sausages  or  laws 
made.  I  am  sure  that  is  probably  true.  I  wish  it  were  not.  I  wish  it 
were  nice  and  clean  and  we  could  sit  here  and  say  everybody  is 
tickled  to  death  about  this.  Like  I  say,  it's  not  a  particular  position. 
It  is  just  a  statement  about  the  political  realities. 

Senator  Proxmire? 

Senator  Proxmire.  I  have  a  couple  of  quesitona.  I  apolc^ize  to  the 
panel  and  to  you,  Mr.  Chairman,  for  having  to  be  absent.  I  am 
happy  that  you  have  given  me  a  chance  to  ask  some  more. 

Mr.  McCormick,  you  recommend  that  we  consider  buying  up 
thrift  low-yielding  portfolios.  That  would  be  a  direct  subsidy  to 
thrifts  to  improve  their  earnings.  As  you  know,  this  is  a  time  of 
very  serious  budget  restraint.  I  am  sure  that  you  share  the  position 
taken  by  Mr.  Jenkins  so  persuasively  at  the  b^inning  that  we 
have  to  get  our  budget  in  shape  if  we  are  going  to  have  any  real 
financial  growth  or  real  economic  growth  in  this  country,  so  the 
tfixpayers  funds  may  not  be  available  for  the  purpose.  And  it  may 
not  be  fair  to  use  insured  funds  for  that  purpose. 

What  can  we  do  to  provide  thrifts  with  asset  powers  if  we  do  not 
provide  a  subsidy?  What  can  we  do? 

Mr.  McCormick.  Senator,  I  certainly  understand  the  fiscal  prob- 
lems that  we  are  facing.  I  think  our  position  is  the  thrifts  are  a 
creation  of  the  Government.  The  Government  has  an  insurfUice 
fund.  Whether  it  is  adequate  or  not  is  the  business  of  the  Govern- 
ment. The  money  is  already  gone,  and  the  idea  that  we  are  making 
a  new  appropriation  for  a  new  purpose  is  simply  not  correct. 

We  think  that  the  Government  should  directly  determine  what 
its  obligations  are  and  meet  them.  Now,  I  am  not  tickled  about  the 
idea  of  bailing  out  the  thrifts  any  more  than  anybody  else  is,  but 
we  already  have  the  liability.  It  is  already  there.  And  so  most  of 
these  strategies  that  we  have,  it  seems  to  me,  are  almost  covering 
the  hidden  agenda  which  is  how  do  we  meet  this  liability  we 
already  have?  Now,  if  the  Government  does  not  think  they  have  a 
liability,  then  that  is  another  matter. 

Senator  Proxmire.  Let  me  just  say,  there  are  all  kinds  of  ways 
we  can  meet  the  so-called  liability.  It  can  be  to  provide  a  Govern- 
ment bailout.  That  is  one  method.  It  may  or  may  not  be  actually 
available.  Congress  may  decide  they  will  not  do  that  The  adminis- 
tration may  oppose  that.  We  csm  do  it  by  takeovers.  We  can  do  it 
in — I  suppose  that  there  are  other  ways,  too. 

Mr.  McCormick.  If  you  do  it  by  takeovers,  it  seems  to  me  the 
liability  is  still  there.  If  you  go  to  a  hank  and  ask  a  bank  to  toke 
over  a  large,  failing  thrift,  they  are  going  to  look  at  it,  they  are 
going  to  come  up  with  some  sort  of  a  market  proposal  that  is  going 
to  pay  some  sort  of  small  premium  or  bonus  for  the  privilege  of 
taking  them  over.  But  the  very  heavy  losses  that  are  there  are  still 
going  to  be  sustained  by  the  Government  through  the  fund  or 
through  some  other  mechanism  because  there  is  so  much  money  at 
stake.  And  so  that  strategy  is  not  going  to  work. 
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Now,  there  are  some  possibilities  in  terms  of  the  Government 
simply  reeissuring  the  general  public;  acknowledging  to  the  general 
public  that  they  nave  a  responsibility  here  and  that  they  are  going 
to  maintain  the  financial  strength  of  the  thrift  induatir  through 
whatever  means  it  takes.  And  since  solvency  is  a  state  of  the  mind 
rather  than  an  actual  circumstance,  in  a  lot  of  ways  it  probably 
would  solve  the  problem. 

TWO  OPTIONS 

Senator  Phoxmihe.  Then  you  say  there  are  two  options.  Option 
No.  1  is  a  bailout  by  the  Federal  Government.  Option  No.  2  is  you 
give  them  powers  which  you  think  should  not  be  relevant  to  rescu- 
ing them  from  their  financial  dilemma. 

Mr.  McCoRMiCK.  I'm  not  aware  that  the  power  we're  talking 
about  giving  them  addresses  the  problem.  The  idea  of  making  them 
commercial  banks  does  not  solve  the  problems. 

Senator  Proxmire.  That's  one  of  the  purposes  if,  through  these 
new  powers,  they  can  become  profitable  and  they  can  begin  to 
work  their  way  out  of  their  difficulties. 

Mr.  McCoRMiCK.  Our  position  is  clear  on  that.  We  are  not  con- 
vinced  that  immediately  making  them  commercial  banks,  No.  1, 
addresses  their  present  earnings  problem.  After  all,  there  are  5,000 
thrifts.  They  will  need  at  least  5,000  commercial  loan  oflicers  that 
they  don't  nave  now.  "rhe  thrift  institution  across  the  alley  from 
me  is  approximately  the  same  size  as  mine.  I  have  120  employees 
and  he  has  20.  Now,  theirs  is  a  remarkably  different — ^we  are  in 
remarkably  difierent  kinds  of  businesses,  and  so  there  is  going  to 
be  a  big  transitional  period  which  the  thrifts  must  go  throi^i — 
there  will  be  lots  of  expenses  involved,  a  lot  of  mistakes  made.  The 
opportunity  to  be  in  the  commercial  loan  business,  commercial 
banking  business,  will  not  fiow  immediately  to  the  bottom  line,  and 
so  I  think  the  hope  here  is  a  misplaced  one. 

Over  the  long  pull,  if  the  idea  is  that  we  can't  afford  to  have 
specialized  financial  institutions  offer  these  services,  maybe  it  is 
appropriate  that  we  do  convert  them  to  commercial  banks.  But  if 
we  do,  we  should  convert  them  by  passing  legislation  which  would 
facilitate  changing  them  to  commercial  banks  by  giving  them  com- 
mercifd  bank  charters,  and  having  them  regulated  by  the  same 
people  and  playing  by  the  same  rules  that  we  do. 

Senator  Proxmire.  Mr.  Jenkins? 

Mr.  Jenkins.  If  nothing  happens  in  the  interest  rate  picture, 
then  we  are  all  going  to  be  in  trouble.  So  we  need  to  hinge  every- 
thing we  think  about  on  a  downward  thrust  on  interest  rat^. 

S.  1720  deals  with  many  issues  in  a  helpful  way — due-on-sale, 
usury,  and  Euiother  things.  I  have  dealt  with  credits  all  of  my  life, 
and  I  have  dealt  with  credits  where  you  had  a  declining  net  worth. 
And  as  long  as  we  got  good  cash  flow  and  somebody  running  the 
things  knew  what  he  was  doing  and  he  was  hurt  by  external 
factors,  I  would  go  along  with  the  credit.  He  would  generally  make 
out  all  right  because  I  am  in  there  to  support  him. 

These  thrifts  are  very  much  in  that  category.  I  have  worked  with 
companies  with  a  n^ative  net  worth  and  have  helped  pull  them 
up.  From  a  pure,  hardnosed,  numbers  crunching  credit  point  of 
view,  they  can  nuJte  it  if  the  interest  rates  come  down. 


dbyGoOt^Ic 


405 

Senator  Proxmire.  That  is  a  useful  comment.  I  take  it — you  say 
it  IB  hard  to  tell  what  will  happen  in  the  future  if  interests  stay 
high  or  go  higher.   You  are  going  to  have  a  far  more   serious 

Sltiblem  than  if  we  can  get  them  under  control  and  bring  them 
own.  If  we  can  do  it,  we  can  do  it  perhaps  without  a  bailout.  We 
can  do  it  with  some  mergers.  We  can  do  it  by  keeping  them  in 
business  one  way  or  the  other,  provided  we  can  get  a  healthier, 
more  wholesome  financial  situation. 

Mr.  Jenkins.  That's  our  feeling.  And  without  the  healthier  situa- 
tion, which  is  in  other  hands,  we  are  going  to  go  nowhere. 
Mr.  McCoRMiCK.  We  ceui  endorse  that  statement 

Fin^BE  OF  THE  HOUSING  INDUSTRY 

Senator  Phoxmirk.  I  have  one  final  question,  Mr.  McCormick. 
You  expressed  a  view  which  I  share  very  strongly  and  I  expressed 
it  to  Secretary  Regan  yesterday.  I  am  concerned  about  what  will 
happen  to  housing,  what  is  going  to  happen  to  housing  if  we  now, 
in  effect,  give  up  on  a  specialized  financial  institution  expertly 
staffed  ana  designed  primarily  to  serve  housing,  which  is  what  the 
savings  and  loans  have  been.  I  share  that,  I  share  that  concern. 

At  the  same  time,  what  is  your  view  of  the  contrary  argument, 
the  new  powers  will  augment  the  deposit  base  of  thrins  by  giving 
them  a  larger  customer  base,  increase  their  earnings  while  they 
remain  primarily  housing  oriented  because  that  is  the  inclination, 
the  business  they  know  best.  They  have  their  expertise  there,  they 
have  their  contacts,  and  they  will  keep  that. 

Mr.  Mc<]ORMiCK.  I  think  you  can  do  it  pretty  well  by  crunching 
the  numbers.  The  figures  I  have  read  indicate  the  S&L  industry 
will  lose  about  $1.85  billion  in  assets  in  the  next  year  if  interest 
rates  stay  at  the  same  level.  The  average  commercial  bank  makes 
about  $1  billion  on  assets,  and  so  it  is  difficult  for  me  to  believe 
that  unless  they  get  substantially  out  of  the  mortgage  savings  and 
loan  business  and  very  substantially  into  the  commercial  lending 
business,  that  they  could  hope  to  cover  those  kinds  of  losses.  And 
so,  the  idea  still  has  got  to  remain,  if  you  make  them  commercial 
banks,  they  have  to  become  primarily  commercial  banks  in  order 
to  take  the  interest  rate  risk  that  apparently  we  are  all  sustaining 
in  these  kinds  of  financial  markets. 

Now,  one  of  the  things  I  would  point  out  is  that  there  are  a  lot  of 
banks 

Senator  Proxmire.  Primarily  at  the  housing  instead  of  the  sav- 
ings and  loan.  The  housing  industry  is  one  that,  as  we  all  know,  is 
a  basket  case  now.  The  figures  are  about  900,000  annual  rate  last 
month,  and  they  tell  us  that  it  will  be  even  lower  in  the  ensuing 
months  because  permits  are  so  low.  So  it  looks  very,  very  grim  for 
that  industry. 

What  do  you  see  the  effect  of  this  legislation  on  housing? 

Mr.  McCormick.  What  I  would  suspect  is  that  when  the  financial 
markets  come  back,  assuming  that  they  will;  as  they  begin  to  come 
back,  instead  of  savings  and  loans  assuming  their  traditional  role 
and  beginning  to  aggressively  support  the  housing  industry  as  they 
have  in  the  past,  they  will  be  busy  moving  into  the  commercial 
loan  business  and  into  the  commercial  bamdng  business.  And  so 
instead  of,  as  their  assets  flow  back  to  them,  reinvesting  them  in 
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housing,  they  are  going  to  reinvest  them  in  something  else,  and  I 
do  not  think  it  will  be  to  the  benefit  of  the  housing  industry.  I  do 
not  see  how  it  could. 

[The  following  information  was  received  from  the  Independent 
Bankers  Association:] 
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60-chouaand  dollars  at  a  rate  of  16  percent.  If  every  new  hone  were 
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tbe  All-Savers  Bill  currently  la  Coogresa  with  a  price  tag  of  4  billion 
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Senator  Proxmirb.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator  Proxmire. 

Gentlemen,  I  am  sure  there  will  be  additional  questions  for  you 
to  respond  to  in  writing.  In  closing,  Mr.  Jenkins,  I  would  just  like 
to  respond  to  your  statement  on  the  opening  on  peige  1:  "The 
current  signals  from  Congrese,  however,  are  discouraging.  Further 
reductions  in  spending  are  essential." 

I  do  not  think  you  would  have  any  two  senators  who  would  agree 
with  that  statement  more,  that  more  reductions  are  needed.  Be- 
cause Senator  Proxmire  and  I  have  been  voting  for  reductions 
before  it  became  politically  popular  to  do  so,  a  long  time  before. 
The  point  that  botners  me  alx)ut  discouraging  signals,  as  I  listen  to 
the  Henry  Kaufmfms  of  this  world  and  the  great  oracles  of  Wall 
Street  and  so  on,  talk  about  how  the  President's  pn^ram  is  not 
working,  may  not  have  produced  the  results  we  woiud  like  yet  But 
I  would  submit  to  you  that  it  is  working,  it  is  working  dramatical- 
ly, because  I  would  ask  anybody  to  dispute  this  statement.  If  we 
had  spent  an  additional  $14  billion  in  fiscal  1981,  or  spent  an 
additional  $36  billion  in  1982,  which  has  been  cut,  that  is  law,  that 
is  not  promises  as  Congresses  and  Presidents  of  the  past  in  both 
parties  have  promised.  I  would  just  submit  that  I  think  the  interest 
rates  would  be  quite  higher,  had  the  $50  billion  still  been  there. 

So  to  the  cynics  and  critics,  I  would  refer  them  to  Bill  Butcher's 
article  of  a  few  weeks  ago  where  he  talked  about  the  young  man 
who  WEis  prayii^  for  patience  and  said,  "And  I  weint  it  ri^ht  now." 
Or  also  to  the  feUow  who  had  bought  a  new  air  conditioner  and 
was  cl{iiming  that  it  had  not  worked,  even  his  house  was  not  cool. 
It  did  not  matter  that  the  air  conditioner  had  not  yet  been  in- 
stalled. 

But  I  would  surest  that  the  very  moderate  reduction  of  about  3 
percent  would  not  have  occurred.  Mr.  Kaufman,  in  private  conver- 
sations admitted  that  to  me,  too,  that  he  felt  that  the  interest  rates 
would  be  considerably  higher.  He  will  not,  apparently,  say  that 
publicly.  He  just  wants  to  condemn  and  add  fuel  to  the  aii^ment 
that  it  is  not  working. 

I  agree  with  your  statement  completely  that  the  only  long-term 
solution  to  these  problems  is  lower  interest  rates,  lower  inflation, 
and  that  means  Congress  has  to  cut  more  expenditures.  But  I  did 
not  want  to  leave  it  to  all  of  the  critics  that  it  is  not  working.  It  is 
working,  and  I  would  be  willing  to  bet  you  you  would  have  at  least 
a  25  percent  prime  right  now,  or  higher,  if  we  had  that  additional 
$50  billion  in  the  budget  that  Congress  has  cut  in  fiscal  1981  and 
1982. 

Thank  you  very  much  for  your  testimony. 

[Whereupon,  at  11:48  a.m.,  the  hearing  was  adjourned.} 

[Supplementary  statement  which  follows  was  received  from  the 
American  Bankers  Association:] 
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OCTOBER  29,    1981 

SUPPLBCNTAL  STATBeJT 
OF  THE 
A^IERIdN  RANKERS  ASSOCIATim 
EtCRCENQr  POWERS  FOR  FEIERAL  FMANCIAL  REGULATORS 
Tnu  I.  Parts  D  S  E 

ABA  testiiKny  stated  that  the  resulatory  agencies  should  be  provided 
a  "safety  net"  aechanism  to  caifrait  the  pn*lms  of  tiuiiled  institutions. 
'At  the  same  tiae,  we  believe  that  these  expanded  authorities  should  be  std)- 
ject  to  the  folloMing  conditions: 


nore  than  two  years. 

The  financial  assistance  authority  to  both  the  FDIC  and 
FSLIC  mist  be  idaitical  in  its  applic^ility  to  depository 
institutims  uideT  their  jurisdictions. 

Ibe  oBTgancy  Derger  and  acquisition  authority  granted  to 
the  agoioies  Bust  be  fully  coqnTable  and  patte^ied  after 
that  proposed  for  the  FDIC.  PtoHEvor,  all  possibilities 
for  intrastate  mergers  and  acquisiticns  Dust  be  e^diausted 
prior  to  utilization  of  provisions  fbr  interstate  mergeis 
and  "^'pil^iTionp . 


"different  types  in  the  sane  State;  third,  between  ijistituiicns  of  the 
same  type  in  different  States;  aivl  fourth,  between  institutions  of  different 
type  in  different  States.     In  any  circiMStances  litere  the  Federal  regulatory 
agencies  find  it  necessary  to  exercise  qption  three  or  four  above,  the  agencies 
oust  consider  all  possible  nergers  or  acquisitions  with  institutions  in  States 
adjoining  the  State  of  the  acquired  Institution." 

EXPLAHATICM  OF  TIC  A^E^I^B^T 

This  amenfaent  directs  the  Federal  regulatoiy  agencies  to  consider  all 
possible  mergers  and  acquisitions  between  institutions  within  the  same  state 
prior  to  the  use  of  any  interstate  options.     In  addition,  this  amendment  re- 
quires that  Interstate  possibilities  should  focus  i^ion  continguous  states 
before  being  omsidered  m  a  nationwide  basis. 
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SEOCMlWty  WSXET  mRQttSE  AUnCRITY  -  SEC.  17S 


Sec.  173Cb)  awndiJig  S«c.  lOS(aKZ)  of  the  Federal  Home  Loan  Martgage 
Corporation  Act  (12  U.S.C.  14S4(aK2))  is  further  aneikled  by  inserting  a  new 
fourth  sentence  to  read  as  follows:     "Hie  Corporation  shall  not  ii^se  arty 
sales  fee  or  charges  x^xm  eligible  sellers  who  are  not  members  of  a  Federal 
Pkme  Loan  Bank  irfdch  differ  fn}]ii  those  iiqiosed  i^ion  eligible  sellers  iidio 
are  such  moiters." 

Explanation 

"Die  Federal  'Hcrae  Loen  Mortgage  Corporation  is  seeking  to  anend  its 
Oiarter  Act  to  .rocove  the  limitation  on  the  luadwr  of  aortgages  aore  than  cne 
year  old  It  nay  purchase  in  order  to  focilitate  tlw  dovelopimt  of  its  SNAP 
program,  vAiich  pernits  residential  nortgage  lenders  to  sell  older,  low-yielding 
mortgages.     Ihe  earnings  problens  created  by  low-yielding  mortgages  is  not 
a  Hatter  isolated  to  thrift  institutions  only.    Many  banks  have  sizeable 
portfolios  of  low-yielding  mortgage  loans,  too. 

Ihe  Mortgage  Corporation  operating  under  its  present  rules  and  regu- 
lations charges  banks  and  mortgage  bankers  a  1/Z  perxient  sales  fee,  while 
institutions  that  are  zindiers  of  the  Federal  Haae  Loan  Bank  system  are  not 
charged  a  fee.     The  reason  fOr  this  policy  stems  trom  the  fact  that  the 
initial  cfpital  of  the  Coiporation  was  originally  contributed  by  the  twolvB 
Federal  Heme  Loan  Banks.     The  Coiporation  takes  the  position  that  banks  and 
mortgage  bankers  are  making  their  contribution  to  the  capital  of  the 
Corporation  by  payment  of  the  1/Z  percent  sales  fee.     Fbwever,  the  ciaulative 


dbyGoc^le 


moaat  of  sales  fees  paid  ty  banks  and  aortgage  bankers  over  the  past  eleven 
year  periDd  exceeds  the  IlOO  millicn  In  cq>ital  coDtributed  by  tbe  Federal 
tfaae  Loan  Banlcs  and  there  appears  to  be  no  justification  fbr  tbe  CEtiporatlai's 
cmtiming  discriMljiation  against  bonks  and  Kirtgage  bankers.    The  Corpo- 
ration, in  &ct,  recognizes  the  inequity  of  its  present  policies  and  proposes 
tn  address  the  situation  in  proposed  legislation  entitled  the  "Federal 
Hane  lota  Hwtgage  Coipoiaticin  CSiarter  Act." 

Hwever,  since  S.  17Z0  purports  to  enhance  the  co^ietitivawss  of 
depositOTy  institutions,  it  is  inconsistent  with  the  thrust  of  the  legis- 
lation to  peisit  the  ccmtimatlon  of  a  discrunnatoiy  pricing  practice  based 
on  no  rational  basis  otlier  than  Bedwrship  in  the  Federal  Hooe  Loan  Bank 
S^t^.     If  the  Conittee  acts  to  broadmi  the  authority  of  the  Coiporaticn, 
it  should  be  done  so  only  in  the  clear  ixideTstanding  that  all  institutions 
aggrieved  with  Iom  yielding  nortgage  loans  will  have  the  opportlality  to 
sell  their  oortgages  to  the  Cuipoiation  on  an  equal  fee  basis. 
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mnCMM.  BRMK  laCIMG  LIMnS  -  SECTICM  201 

In  order  to  Faxwide  national  banks  with  more  flexible  and  re^cnsive 
single  borrcwer  limits,  and  to  mote  them  irore  coifstitive  with  their  state- 
chartered  countecperts,  our  Associaticn  wxild  reccmiiraxi  an  omEidinent  to 
Secticn  201  of  5.  1720  tint  would  pnjvide  the  OacpuroUer  of  the  Curroicy 
with  authtxity  to  r^ulate  single  borrcfcar  limits. 

to  Section  201 


'Sacticn  S2D0(a) .     Hw  Qxiptroller  of  the  Currency  niay,  by  rule  or 
regulation,  establish  limitations  on  the  total  loans  or  extensions  of  credit 
that  nay  be  outstanding  at  one  time  fnan  any  national  bank  to  any  perscn. 


a  of  credit"  includes  all  advances 
of  funds  a'{>*E9on  en  the  basis  of  that  person's  obligation  to  repay  the  funds 
or  repayable  fiuu  specific  pii%Kiity  pledged  by  or  on  hphaif  of  that  pttrsonr 

'  (2)  the  torm  'pecscn'  includes  an  individual,  sole  prtifirieborship, 
joint  Ventura,  association,  trust,  estate,  business  trust,  ccnporation, 
Bovareign  go^emnent  oc  agency,  InBtrunentallty,  or  political  subdivision 
thereof,  or  art/  similar  entity  <x  corganization. 

'  (c)  For  the  purpose  of  this  secticn,  the  Coifitrollear  of  the  Currency 
iray,  by.  rule  or  ragulaticn,  establish  separate  limitations  on  particular 
types  or  douses  of  loans  or  sxtenslons  of  credit.  * 


Ptplanation  of 


eit  UDuld  replace  the  present  language  of  Section  201  that 


places  falatively  inflexible  limits  en  the  anount  that  any  person  mty  bsrrow 
frcm  a  national  bank  with  lai^uage  that  would  authorize  the  COiptioller  of 
the  Currency  to  prescribe  individual  borrower  limits  with  considerable  flexi- 
bility.    Thi  Confitroller  vasuld  be  authorized  to  design  individual  borrower 
limits  based  en  type  of  lendij^,  ar»3  could  provide  different  limits  for  dif- 
ferent types  of  loans. 

Need  for  ftnerabient 

Oils  aientaent  Is  needed  in  ocder  to  permit  the  COiptroller  of  the  Currency 
and  the  natioial  fconking  syston  to  respond  mxe  flexibly  and  effectively  to 
changes  in  loan  demand  and  the  needs  of  Individual  borrowBrs  or  classes  of 
borroMBTS.     In  volatile  loan  mrhets  such  as  Ucse  Uet  have  characterized 
recent  ^■"-rrr'*''  periods,  many,  particularly  snaller  banks  have  fourd  that 
loen  (tenand  of  Individual  botrow«rs  has  eitceaded  the  capability  of  their 
lending  limits  to  meat  ttwt  denend.     This  anendnent  Kould  allow  the  COiptroller 
of  the  Currency,  in  agyropriate  cases,  to  adjust  naticnal  hank  single  bonts«r 
Limits  in  wys  that  will  effectively  adjust  to  such  changes. 
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Now,  there  are  some  possibilities  in  terms  of  the  Government 
simply  reassuring  the  general  public;  acknowledging  to  the  general 
public  that  they  have  a  responsibility  here  and  that  they  are  going 
to  maintain  the  financisil  strenjgth  of  the  thrift  industiy  through 
whatever  means  it  takes.  And  since  solvencv  is  a  state  of  the  mind 
rather  than  an  actual  circumstance,  in  a  lot  of  ways  it  probably 
would  solve  the  problem. 

TWO  OPTIONS 

Senator  Proxmire.  Then  you  s^  there  are  two  options.  Option 
No.  1  is  a  bailout  by  the  Federal  Government.  Option  No.  2  is  you 
^ve  them  powers  which  you  think  should  not  be  relevant  to  rescu- 
me  them  from  their  financial  dilemma. 

Mr.  McCoRMicK.  I'm  not  aware  that  the  power  we're  ttilking 
about  giving  them  addresses  the  problem.  The  idea  of  making  them 
commercial  banks  does  not  solve  the  problems. 

Senator  Proxmirk.  That's  one  of  the  purposes  if,  through  these 
new  powers,  they  can  become  profitable  and  they  can  b^in  to 
work  their  way  out  of  their  difficulties. 

Mr.  McCoRMiCK.  Our  position  is  clear  on  that.  We  are  not  con- 
vinced that  immediately  making  them  commercial  banks.  No.  1, 
addresses  their  present  earnings  problem.  After  all,  there  are  5,000 
thrifts.  They  will  need  at  least  5,000  commercieil  loan  officers  that 
they  don't  have  now.  The  thrift  institution  across  the  alley  from 
me  is  approximately  the  same  size  as  mine.  I  have  120  employees 
and  he  has  20.  Now,  theirs  is  a  remarkably  different — we  are  in 
remarkably  different  kinds  of  businesses,  and  so  there  is  going  to 
be  a  big  transitional  period  which  the  thrifts  must  go  through — 
there  wiU  be  lots  of  expenses  involved,  a  lot  of  mistakes  made.  The 
opportunity  to  be  in  the  commercial  loan  business,  commercial 
bfuiking  business,  will  not  flow  immediately  to  the  bottom  line,  and 
so  I  think  the  hope  here  is  a  misplaced  one. 

Over  the  long  pull,  if  the  idea  is  that  we  can't  afford  to  have 
specialized  financial  institutions  offer  these  services,  maybe  it  is 
appropriate  that  we  do  convert  them  to  commercial  banks.  But  if 
we  do,  we  should  convert  them  by  peissing  legislation  which  would 
facilitate  changing  them  to  commerciiil  banks  by  giving  them  com- 
mercial bank  charters,  and  having  them  regulated  by  the  same 
people  etnd  playing  by  the  same  rules  that  we  do. 

Senator  Proxmire.  Mr.  Jenkins? 

Mr.  Jenkins.  If  nothing  happens  in  the  interest  rate  picture, 
then  we  are  all  going  to  be  in  trouble.  So  we  need  to  hinge  every- 
thing we  think  about  on  a  downward  thrust  on  interest  rat^ 

S.  1720  deals  with  many  issues  in  a  helpful  way — due-on-sale, 
usuiy,  and  another  things.  I  have  dealt  with  credits  all  of  my  life, 
and  I  have  dealt  with  credits  where  you  had  a  declining  net  worth. 
And  as  long  as  we  got  good  cash  flow  and  somebody  running  the 
thii^  knew  what  he  was  doing  and  he  was  hurt  by  external 
factors,  I  would  go  along  with  the  credit.  He  would  generally  make 
out  all  right  because  I  am  in  there  to  support  him. 

These  thrifts  are  very  much  in  that  category.  I  have  worked  with 
companies  with  a  negative  net  worth  and  have  helped  pull  them 
up.  From  a  pure,  hardnosed,  numbers  crunching  credit  point  of 
view,  they  can  make  it  if  the  interest  rates  come  down. 
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Senator  Proxmire.  That  is  a  useful  comment.  I  take  it— you  say 
it  is  hard  to  tell  what  will  happen  in  the  future  if  interests  stay 
high  or  go  higher.  You  are  going  to  have  a  far  more  serious 

Sroblem  than  if  we  can  get  them  under  control  and  bring  them 
own.  K  we  can  do  it,  we  can  do  it  perhaps  without  a  bailout.  We 
can  do  it  with  some  mergers.  We  can  do  it  by  keeping  them  in 
business  one  way  or  the  other,  provided  we  can  get  a  healthier, 
more  wholesome  financial  situation. 

Mr.  Jenkins.  That's  our  feeling.  And  without  the  healthier  situa- 
tion,  which  is  in  other  hands,  we  are  going  to  go  nowhere. 
Mr.  McCOEMiCK.  We  can  endorse  that  statement 

FUTURE  OF  THE  HOUSINO  INDUSTRY 

Senator  Proxmire.  I  have  one  fmal  question,  Mr.  McCormick. 
You  expressed  a  view  which  I  share  very  strongly  and  I  expressed 
it  to  Secretary  Regan  yesterday.  I  am  concerned  about  what  will 
happen  to  housing,  what  is  going  to  happen  to  housing  if  we  now, 
in  effect,  give  up  on  a  specialized  financial  institution  expertly 
staffed  and  designed  primarily  to  serve  housing,  which  is  what  the 
savings  and  loans  have  been.  I  share  that,  I  share  that  concern. 

At  the  same  time,  what  is  your  view  of  the  contrary  argument, 
the  new  powers  will  augment  the  deposit  base  of  thrifts  by  giving 
them  a  larger  customer  base,  increase  their  earnings  while  they 
remain  primeirily  housing  oriented  because  that  is  the  inclination, 
the  business  they  know  best.  They  have  their  expertise  there,  they 
have  their  contacts,  and  they  will  keep  that. 

Mr.  McCormick.  I  think  you  can  do  it  pretty  well  by  crunching 
the  numbers.  The  figures  I  have  read  indicate  the  S&L  industry 
will  lose  about  $1.85  billion  in  assets  in  the  next  year  if  interest 
rates  stay  at  the  same  level.  The  average  commercial  bank  makes 
about  $1  billion  on  assets,  and  so  it  is  difficult  for  me  to  believe 
that  unless  they  get  substantially  out  of  the  mortgage  savings  and 
loEui  business  and  very  substantially  into  the  commercial  lending 
business,  that  they  could  hope  to  cover  those  kinds  of  losses.  And 
so,  the  idea  still  has  got  to  remain,  if  you  make  them  commercial 
banks,  they  have  to  become  primarily  commercial  banks  in  order 
to  take  the  interest  rate  risk  that  apparently  we  are  all  sustaining 
in  these  kinds  of  financial  markets. 

Now,  one  of  the  thir^  I  would  point  out  is  that  there  are  a  lot  of 
banks 

Senator  Proxmire.  Primarilv  at  the  housing  instead  of  the  sav- 
ings and  loan.  The  housing  industry  is  one  that,  as  we  all  know,  is 
a  basket  case  now.  The  figures  are  about  900,000  annual  rate  leist 
month,  Emd  they  tell  us  that  it  will  be  even  lower  in  the  ensuing 
months  because  permits  are  so  low.  So  it  looks  very,  very  grim  for 
that  industry. 

What  do  you  see  the  effect  of  this  legislation  on  housing? 

Mr.  McCormick.  What  I  would  suspect  is  that  when  the  financial 
markets  come  back,  zissuming  that  they  will;  as  they  begin  to  come 
back,  instead  of  savings  and  loans  assuming  their  traditional  role 
and  beginning  to  aggressively  support  the  housing  industry  as  they 
have  in  the  past,  they  will  be  busy  moving  into  the  commercial 
loan  business  and  into  the  commercial  banking  business.  And  so 
instead  of,  as  their  iissets  flow  back  to  them,  reinvesting  them  in 
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housing,  they  are  going  to  reinvest  them  in  something  else,  and  I 
do  not  think  it  will  be  to  the  benefit  of  the  housing  industry.  I  do 
not  see  how  it  could. 

[The  following  information  was  received  from  the  Independent 
Bankers  Association:] 
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la  speaking  to  Invescari,  bankers,  builders  and  realcors.  che 
consRisus  sseBS  Co  b«  thac  a  12  percent  Interest  rate  on   home  moitgage 
loans  ulll  get  the  housing  oarket  moving  again.  To  Illustrate  the 
Impact  a  lower  Interest  rate  uould  have  on  loan  applications,  consider 
that  CO  qualify  for  a  60-thousand  dollar  hose,  vich  five  percent  dova, 
at  16  percent  over  30  years,  a  family  must  have  an  incoae  of  over 
3B-chousand  dollars  a  year.  For  che  saae  loan  at  1!  percent  Interest,  tha 
family  Income  could  be  almost  lO-Chousand  dollars  less. 

Some  kind  of  government  subsidy  ulll  be  necessary  to  provide 
potential  home  owners  with  a  12  percent  Interest  rate.   Recently,  the 
govemnient  has  subsidized  home  buying  through  various  tax-free  housing 
auchorlcy  bonds  (sold  by  scacea  and  municipalities)  and  is  currently 
involved  in  some  builder-developer  schemes  which  permit  tnvescora  to 
pay  part  of  che  hoDeowner's  payment,  aod  Cake  the  related  tax  deducclon. 
Ve  will  never  know  uhac  a  program  like  ChaC  costs  Che  govemmenC  !□  lost 
Coxea,  and  such  a  plan  ulll  hoc  solve  che  housing  c 

To  Increase  home  ownerahlp,  we  propoae  Instea 
lend  buyers  the  difference  between  the  12  percent  b 
Che  rate  expected  by  investors  (16  percent  ac  presenc) . 
would  continue  while  races  ace  high,  and  then  t 
or  when  the  hme  Is  sold. 

Specifically,  ue  propose  that  home  buyers  sign  a  variable 
Bortgage,  which  will  be  amortized  ac  ChaC  magic  12  percent  over, 
thirty-year  period.  The  borrower's  payment  amount  will  be  c 
order  co  atcracc  investors,  vho  In  today's  market  expect  16  percent  for 
their  mortgage  money,  the  government's  loan  uould  make  up  Che  difference 
between  che  12  percent  paid  by  che  homeowner  and  che  16  percent  expected 


I  can  afford,  and 
This  subsidy 
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The  experts  predict  that  interest  catei  will  decline  over  the 
neit  CHo  to  three  yean.  The  homeowner  would  continue  Co  pay  the  12 
percent  interest  even  after  the  rates  declioe  belou  12  percent,  ulth 
the  eiceea  going  to  pay  the  Bonies  edvaoced  by  Che  govemoient.  After 
the  subsidy  amount  Is  totally  repaid,  Che  honeouner's  note  can  be 
reduced  Co  reflect  Che  lower  race.  Of  course,  the  vadeble  tate  vould 
he  one  acceptable  Co  Fannie  Hae  and  other  laveators. 

In  the  event  the  hone  Is  sold  before  the  governaient  has  been 
fully  raloburaed,  It  is  quite  likely  that  the  equity  built  up  Iron 
the  Bonchly  payments  plus  Inf latlon-cauaed  appreciation  vlll  be  enough 
Co  coopletaly  repay  Che  aonies  advanced  by  the  govenment.  We  cacDBaend 
that  the  proceeds  of  the  sale  be  distributed  as  follova.  First,  the 
booeownet  la  repaid  Che  downpayment  Bade  irtien  he  purchased  the  hoae. 
Second,  the  goveraaent  la  repaid  any  of  the  subsidy  outstanding.  Third, 
all  other  procaeda  will  belong  to  the  homeowner. 

The  BOney  the  gavemsant  advances  will  not  be  considered  a  debt 
the  borrower  owes;  however,  the  funds  will  be  repaid  if  the  ratea  drop 
or  the  house  Is  aold  at  a  profit,  as  nentloned  above.  It  Is  recoamended 
cbsc  this  progras  ooc  be  llnlced  co  low  iocoiDe  faalllea,  but  chac  a 
celling  of  80-thousand  dollars  be  placed  on  the  eligible  l::r.  ::=:.;=:. 

Aa  CO  Che  cost  of  this  prograo,  In  coday's  aarket,  housing  starts 
are  at  a  level  of  about  one  Billion  per  year.  Assuming  a  loan  amount  of 
60-thouBaad  dollara  at  a  rate  of  16  percent.  If  every  new  home  were 
financed  under  Chta  plan,  the  difference  in  montbly  Interest  (four  percent, 
or  16  mlnuB  12}  would  be  200  dollars  per  house  or  200  Billion  dollara 
per  mooch.  That's  2.4  billion  dollars  annually — conalderBbly  less  than 
the  All-Savers  Bill  currently  in  Congress  with  a  price  tag  of  i   billion 
dollars. 
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In  other  words,  this  progtam  would  dlf£er  fron  noat  subsidy 
pcogMBS,  In  ttut  It  would  be  teaaonsble  to  expect  repBTBCnt  of  the 
•i^ildy.   This  allows  for  a  aegllglbls  long-C*m  •xpeodlCUT*  by  Che 
govecnaeDC,  while  it  ■ccoBpliahea  chs  purpose  of  stlsnilatlng  hoa* 
construct  ion  when  it's  oost  oaedad.  The  govenmeat  could  eren  charge 
interest  on  the  noaey  lent,  but  we  do  not  recoawnd  that.  The  increase 
In  CSX  revenues  frra  new  Jobs  and  construction  will  offset  the  loss  in 


Keeping  records  and  servicing  loans  under  Chls  plan  will  be 
inexpensive  and  simple  with  today's  cachnology  and  eo^ucers.  He 
figure  that  the  additional  coat  to  handle  this  type  of  ptograa  will 
be  about  five  dollars  a  aonth  for  each  loen,  and  that  amount  could  be 
sdded  to  the  boaeovner's  paTsent  aa  a  servicing  fee. 

In  suomary,  this  plan  will  coat  the  government  very  little  in 
the  long  run,  and  is  simple  enough  and  practical  enough  to  work. 
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Senator  Proxmire.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senatx>r  Proxmire. 

Gentlemen,  I  am  sure  there  will  be  additional  questions  for  you 
to  respond  to  in  writing.  In  closing,  Mr.  Jenkins,  I  would  just  like 
to  respond  to  your  statement  on  the  opening  on  page  1:  "The 
current  signals  from  Congress,  however,  are  discouraging.  Further 
reductions  in  spending  are  essential." 

I  do  not  think  you  would  have  any  two  senators  who  would  eigree 
with  that  statement  more,  that  more  reductions  are  needed.  Be- 
cause Senator  Proxmire  and  I  have  been  voting  for  reductions 
before  it  became  politically  popular  to  do  so,  a  long  time  before. 
The  i»int  that  bouiers  me  about  discourtiging  signeds,  as  I  listen  to 
the  Henry  Kaufmans  of  this  world  and  the  great  oracles  of  Wall 
Street  and  so  on,  talk  about  how  the  President's  pn^am  is  not 
working,  may  not  have  produced  the  results  we  would  Uke  yet.  But 
I  would  submit  to  you  that  it  is  working,  it  is  working  dramatical- 
ly, because  I  would  ask  anybody  to  dispute  this  statement.  If  we 
had  spent  an  additional  $14  billion  in  fisced  1981,  or  spent  an 
additioned  $36  billion  in  1982,  which  has  been  cut,  that  is  law,  that 
is  not  promises  as  Congresses  and  Presidents  of  the  past  in  both 
parties  have  promised.  I  would  just  submit  that  I  think  the  interest 
rates  would  be  quite  higher,  had  the  $50  billion  still  been  there. 

So  to  the  cjrnics  and  critics,  I  would  refer  them  to  Bill  Butcher's 
article  of  a  few  weeks  a^  where  he  talked  about  the  young  metn 
who  was  praying  for  patience  and  said,  "And  I  want  it  right  now." 
Or  also  to  the  lellow  who  had  bought  a  new  air  conditioner  and 
was  claiming  that  it  had  not  worked,  even  his  house  was  not  cool. 
It  did  not  matter  that  the  air  conditioner  had  not  yet  been  in- 
stalled. 

But  I  would  suggest  that  the  very  moderate  reduction  of  about  3 
percent  would  not  have  occurred.  Mr.  Kaufman,  in  private  conver- 
sations admitted  that  to  me,  too,  that  he  felt  that  the  interest  rates 
would  be  considerably  higher.  He  will  not,  apparently,  say  that 
publicly.  He  just  wants  to  condemn  and  add  fuel  to  the  argument 
that  it  is  not  working. 

I  agree  with  your  statement  completely  that  the  only  long-term 
solution  to  these  problems  is  lower  interest  rates,  lower  inflation, 
and  that  nieans  Congress  has  to  cut  more  expenditures.  But  I  did 
not  want  to  leave  it  to  all  of  the  critics  that  it  is  not  working.  It  is 
working,  and  I  would  be  willing  to  bet  you  you  would  have  at  least 
a  25  percent  prime  right  now,  or  higher,  if  we  had  that  additional 
$50  billion  in  the  budget  that  Congress  has  cut  in  fiscal  1981  and 
1982. 

Thank  you  very  much  for  your  testimony. 

[Whereupon,  at  11:48  a.m.,  the  hearing  was  adjourned.] 

[Supplementfiry  statement  which  follows  was  received  from  the 
American  Bankers  Association:] 


dbyGoOt^Ic 


OCTOBER  29,    19B1 

SUPPLe-eJTAL  STATBENT 

OF  THE 

AMERICAN  BANKERS  ASSOCIATION 

E«RgNQf  POWERS  FOt  FEDERAL  FIHAHCIAL  REGUIATCBS 

TITLE  I .  Parts  D  S  E 

AM  testuMBi/  stated  that  tho  regulatory  agencies  should  be  piovided 
a  "safety  net"  mechanism  to  canfnnt  the  problens  of  trotdtled  institutions. 
-At  the  sane  time,  we  believe  that  these  expanded  Buthorities  should  be  sii>- 
ject  to  the  following  conditions: 

1.  The  significant  exceptions  to  current  law  provided  for  in 
the  legislation  lust  be  tenporary,  and  terminated  in  no 
more  than  two  years. 

2.  The   financial  assistance  authority  to  both  the  PDIC  and 
FSLIC  Mist  be  identical  in  its  applicability  to  depository 
institutions  imder  their  jurisdictions. 

3.  Hie  cnergency  nerger  and  acquisition  authority  granted  to 
the  agencies  oust  be  fully  covt^rable  and  pattenied  after 
that  proposed  for  the  FDIC.  Hcwever,  all  possibilities 
for  intrastate  Mergers  and  acquisiticns  must  be  eidiausted 
prior  to  utilization  of  provisions  for  interstate  mergers 
and  acquisitions. 

a  submit  the  following 


insert  i 

"different  types  in  the  same  State;  third,  between  institutiizis  of  the 
same  type  in  different  States;  and  fourth,  between  institutions  of  different 
type  is  different  States.  In  any  circinstances  where  the  Federal  regulatory 
agencies  find  it  necessary  to  exercise  ^i<m  three  or  four  above,  the  agencies 
M<st  consider  all  possible  mergers  or  acquisiticns  with  institutions  in  States 
adjoining  the  State  of  the  acquired  institution." 

EXPLAHATicw  OF  THE  A^B^^^E^^^ 

This  aDendment  directs  the  Federal  regiHatory  agencies  to  consider  all 
possible  mergers  and  acquisitions  between  institutions  within  the  same  state 
prior  to  the  use  of  any  interstate  options.  In  addition,  this  anendnent  re- 
quires that  interstate  possibilities  should  focus  i^on  contlnguous  states 
before  being  coisidered  on  a  nationwide  basis. 
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SECOMDftRy  WBXET  niRCHASE  MJTlOUTlf  -  SEC.   173 

Aaewfaient 

Sec.  173(b)  aiiKnding  Sec.  30S(a)(2)  of  the  Federal  Hone  Loan  Mortgage 
Corporation  Act  (12  U.S.C,  14S4(a)(2)3  is  further  amended  by  inserting  a  new 
fourth  sentence  to  read  as  follows:     "The  Corporation  shall  not  impose  any 
sales  fee  or  charges  i^on  eligible  sellers  tiho  are  not  aaiibers  of  a  Federal 
Hate  Loan  Bank  i^ch  differ  from  those  in^sed  t^xm  eligible  sellers  who 
are  such  monbers." 

Explanation 

Ihe  Federal ■Haae  Loan  Msrtgage  Corporation  is  seeking  to  amend  its 
□larter  Act  to  .roDOve  the  limitation  cm  the  msdser  of  mortgages  nore  than  me 
year  old  it  nay  purchase  in  order  to  facilitate  the  developnent  of  its  SNAP 
program,  idiich  permits  residential  snrtgage  lenders  to  sell  older,  low-yielding 
iBSrtgages.     The  earnings  problens  created  by  low-yielding  mortgages  is  not 
a  matter  isolated  to  thrift  institutions  only,    (tany  banks  have  sizeable 
portfolios  of  IcM-yielding  mortgage  loans,  too. 

The  Mortgage  Corporation  operating  under  its  present  rules  and  regu- 
lations charges  banks  and  mortgage  bankers  a  1/2  percent  sales  fee,  while 
institutions  that  are  mesdwrs  of  the  Federal  (fame  Loan  Bank  system  are  not 
charged  a  fee.    The  reason  for  this  policy  stans  from  the  fact  that  the 
initial  capital  of  the  Corporatiim  was  originally  contributed  by  the  twelve 
Federal  Heme  Loan  Banks.     The  Corporation  takes  the  position  that  banks  and 
mortgage  bankers  are  mekijig  their  contribution  to  the  capital  of  the 
Corporation  by  payment  of  the  1/2  percent  sales  fee.     Hwever,  the  cumilative 
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amouit  of  sales  fe«5  paid  by  banks  and  mortgage  banlcers  over  the  past  elevoi 
yesr  period  exceeds  the  JlOO  million  in  coital  contributed  by  the  Federal 
nme  Loan  Banks  and  there  appears  to  be  no  justification  for  the  Corporation's 
continuing  discrimination  against  banks  and  iiort^ge  bankers.    Ihe  Corpo- 
ratieai,  in  fact,  reco^ises  the  inequity  of  its  present  policies  and  proposes  . 
to  address  the  situation  in  proposed  legislatiim  entitled  the  "Federal 
Haoe  Loan  ^fa^tgage  Coiporation  Oiarter  Act." 

However,  since  S,   17Z0  purports  to  enhance  the  confietltiveness  of 
depository  institutions,  it  is  inconsistent  with  the  thrust  of  the  legis- 
lation to  pendt  the  continuation  of  a  discriainatory  pricing  practice  based 
on  no  rational  basis  other  than  monbership  in  the  Federal  Home  Loan  Bank 
Syston.     If  the  Comiittee  acts  to  broaden  the  authority  of  the  Coiporation, 
it  should  be  done  so  only  in  the  clear  understanding  that  all  institutions 
aggrieved  with  low  yielding  nertgage  loans  will  have  the  opportunity  to 
sell  their  nnrtgages  to  the  Corporation  on  an  equal  fee  basis. 
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mnaaL  ewik  ibpdc  umtts  -  seoticm  201 

In  order  to  provide  naticsial  baidcs  with  nore  flexililB  and  responsive 
single  borrcuer  lisiits,  and  to  maks  than  nore  coifietitive  with  their  state- 
chartered  counterparts,  our  AssoclAticn  would  reconnend  an  anerdcent  tD 


'Section  5200(a).     The  Ccnptroller  o£  the  Currency  may,  ty  rule  or 
regulaticn,  establish  limitations  on  the  total  loons  or  eactgiBiom  of  credit 
that  m^  be  outstandiiq  at  cne  time  frcm  any  national  bank  to  any  person. 

'  (b)  For  the  purpose  of  this  section  - 

'  (1)  the  terms  "loans  or  extaisions  of  credit'  includes  all  advances 
of  funds  a^p•r90n  en  the  basis  of  that  perscn's  obligation  to  rqny  the  ftinjs 
or  rep^able  frcoi  specific  property  pieced  ty  or  on  hehwlf  of  that  person) 

'  (2)  the  term  'perscn'  includes  an  indlvi final,  sole  prcfirietorship, 
joint  venture,  associaticn,  trust,  estate,  businsss  trust,  corporation, 
ecTvereign  gnremiEnt  or  agaxy,  instmnentality,  or  inlitical  subdivisicn 
thereof,  or  any  similar  ttitlty  or  c^anizaticm. 

'  (c)  E^x'  the  purpose  of  this  section,  the  Coiptroller  of  the  Currency 
mv,  by.  rule  or  ragulation,  establish  separate  limitations  on  particular 
types  or  classes  of  loans  or  extensions  of  credit. ' 

Btplanation  of  Jmendnent 


t  wjuld  replace  the  present  language  of  Section  201  that 


places  relatively  inflexible  limits  on  the  ancunt  that  are/  person  may  borrow 
frcm  a  mtlcnal  bank  with  language  that  would  authorize  the  Caiptroller  of 
the  Currency  tD  prescribe  inJividual  borroher  limits  with  ootisiderable  f  lexi- 
hility.     nhe  Ccnptroller  would  be  authorized  to  design  Ijidividual  b 


3  tor 


Itiis  anentaent  is  needed  in  orda;  to  penriit  the  Ccnptroller  of  the  Cuxren::y 
«ij  the  naticnal  bankli^  system  to  respcnd  ircire  flexibly  and  effectively  to 
dianges  in  loon  danand  and  the  needs  of  individual  borrowers  or  classes  of 
borrcMers.     In  volatile  loan  narlcets  sucdi  as  thsse  that  have  duaacjterized 
reciait  econamic  periods,  many,  particularly  smaller  banks  have  found  that 
loan  denand  of  individual  borrowers  has  exoaeded  the  c:qiabili^  of  their 
lending  Limits  to  meet  that  doiand.     This  anenAnent  uould  allow  ths  Ccnptroller 
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imnaaL  amn  hbvl  esime  ftjriviTiES  -  sbctbxj  203 


Because  the  lAst  snadnBnt  to  Section  24  of  the  Federal  Beaerve  ;^:t 
vas  enacted  in  1974,  natlcnal  banks  igcveEned  ty  that  section  ar«  ill- 
e^uiified  to  face  the  real  estate  market  of  the  'BOs.     Our  Asaociaticn 
strcr^ly  believes  that  lang>iage  irore  af^rcpriate  to  national  bank  real 
e«tate  activities  than  that  ccxitained  in  pn^xiaed  Section  2D3  of  S.  1720 
should  be  included  in  any  final  legislatien,  and  that  these  real  estate 
pcwers  should  also  be  extended  to  stat^-chartered  banks  because  of  the 
naticnal  interest  in  the  l-^alth  of  housirg  ard  real  estate  finance. 
Accordij^ly,  we  offer  the  following  aiendnent  to  Section  203. 


1  203 


'Secticn  24(a)  HoCwithstanling  any  other  provision  of  Federal  or  state 
law,  aiy  bank,  as  defined  in  Sectioi  3  of  the  Federal  Deposit  Insurance  Act, 
m^  icake  loans  on  the  security  of  liens  on  interests  in  real  estate. 

'[b)  Any  loan  urade  pursuant  to  this  secticn  shall  be  subject  Co  any 
tertre,  ccnditions  or  limitations  >tti<i>  aay  be  prescribed  ty  the  CCiiptrolIer 
of  the  Oirrency  ty  rule  oc  regulaticn. 


'Fifth.  Such  ss  shall  be  authorized,  ty  rule  or  regulaticn  of  the 
Ccnfitroller  of  the  Currency,  to  be  held  for  develcpnent  purposes,  or  to 
provide  additional  coipensaticn  or  return,  in  ccnjuixTtlon  with  a  real  estate 
loon  or  other  transaction  ttat  may  be  otherwise  permissible  under  Section  24 
of  U«  Federal  Reserve  Act  (12  U.S.C.  371),' 

■  (c)  Secticn  l(bl  of  the  Bank  Services  CcoForation  Act  {Pub.  L.  87-856, 
12  U.S.C.  1861  (b])  is  onei^ed  by  a^ii^   before  tlm  period  at  the  en] 
thereof  the  followii^  new  lai^fuage: 

'and  means,  in  addition,  any  services  uhich  a  national  <x  state  bank  in 
the  state  in  vduch  the  baik  service  corporaticn  is  inoorpccatad  nay  lawfully 
perform  for  itself. ' 

Enilanatlcn  of 


associaticnB  ty  rorcwing  luu^  of  the  outdated  rescrioticns  gcverniwi  manAor  . 
bardt  real  estate  lending,  anil  by  applying  to  state  ncnnaiiier  banks  the  sbib 
real  estate  lending  restricticns  as  those  governing  member  banks.  The  anand- 
Riant  would  pccvlda  the  Ccnptroller  of  the  Currency  with  regulatccy  authari^ 


=,  Google 


The  aiien±nent  Mxild  also  authorize  national  banks,  unier  the  regulatory 
supervision  of  the  Corptroller  of  the  Currency,  to  invest  directly  in 
equity  interests  in  real  estate  for  develcpnent  pjrposes  or  to  provide 
a5diticnal  canpensati<:n  in  real  estate  loan  transactions  othervise  authorized 
under  tie  lending  provisicna  of  Secticn  Z4  of  the  Federal  Reserve  Act.  This 
equity  inwBSOnent  authority  is  intended  to  alio*  banks  to  pirchase  real 
estate  to  be  developed  in  tie  future  in  order  to  help  keep  land  acquisition 
costs  for  real  estate  developnent  under  control.  In  addition,  these  provisions 
uculd  allow  national  bonks  ta  take  "equity  Idckers"  so  as  to  coipensate 
themselves ,  in  certain  circunstarK^es,  for  belcw  market  rate  of  interest 
loans  to  develcpment  catpanies  with  a  share  in  the  ^ipreciatiJin  of  the  real 
estat£  urder  developnent  or  ctxistruction.  Bath  of  these  provisions  oould  be 
bsth  antinflaticnary  and  countercyclical  in  assiting  in  the  finance  of  real 
estate  develcpnent  in  \«Qys  that  help  reduce  lafll  estate  costs  and  neintain 
real  estate  finance  through  all  phases  of  the  real  estate  econanic 

Heed  for  the  Ainendnent 


This  amendncnt  is  needed  in  order  to  pemiit  tank  real  estate  lenders  to 
cocpete  in  the  housing  finance  market  of  the  'aOs.  Section  24  of  tie 
Federal  Reserve  Act  is  at  present  an  ambiguous  conbination  of  arcjiaic 
restrictions  on  real  estate  lending  and  jerrytuilt  excqjtions  found  vital 
to  permit  air/  naticxial  tank  real  estate  lending.  Originally  enacted  at  a 
tine  whai  any  real  estate  lendirg  by  banks,  particularly  residential  tousing 
credit,  was  considered  at  best  a  speculative  activity,  it  has  been  designed 
irore  to  ke^  lenders  fron  making  any  risk  decisions  than  to  serve  the  real 
estate  finance  needs  of  bank  custoners. 

lb  rsnedy  this  situation,  this  anendnent  hould  authorize  banks  to  engage 
in  real  estate  lending  en  the  same  basis  as  their  savings  and  loan  association 
conpetitors,  leaving  to  the  Caiptroller  of  tie  CurrerKiy  the  duty  to  ensure 
throi^li  regulatlcns,  that  real  estate  lenling  tkies  not  endanger  Uie  safety 
or  soundness  of  the  banking  systan.  In  additicn  to  broadly  authorizing  bank 
lending  on  the  security  of  real  estate,  the  amerdment  vnuld  allow  national 
banks  to  take  equity  interests  in  real  estate  in  tino  limited  circonstances; 
first,  as  part  of  a  loiq~tenn  land  develc^inent  project  In  order  to  danfien  the 
inflationary  inpact  of  increasing  real  estate  value  on  such  develcpDent,  and, 
aeoxid,   as  part  of  an  otherwise  autltDrized  real  estate  loan  in  order  to  provide 
equity  returns  to  a  bank  where  it  is  necessary  to  naintain  a  lower  than  itarkat 
rate  of  interest  on  the  loan,  or  where  interest  rate  alcne  would  nst  induce 
a  bank  to  enter  into  a  particular  transaction. 

"Dk  amenliient  would  also  broaden  the  authority  of  bank  service  oorporations 
so  that  service  corporations  could  perform  any  service  the  banks  that  chartered 
than  could  perform.  This  authority  Viould  place  bank  service  oorporations 
on  a  par  with  savings  and  loan  service  corpora tions ,  particularly  in  s\xii  areas 
as  real  estate  developrent. 


dbyGoc^le 


See.   2I0(c}   1*  tmnOti  on  page  69,   — 

(1)  oo  line  6  bj  ■trlkltw-out  the  period,   md  adding  "or  the  dob — 
recourse  purcbsae  of   loena  at   fair  aarkec  value  friH  afflllatad 
banka  where  aucb  loans  were  originally  extended  on  no  sore 
favorable  ceraa  than  tboae  available  to  borraveri  of  coaparabla 
credit  atanding." 

Eapljpatloii 

tbla  aaeiuteent  would  preserve  Che  existing  exertion  In  Section 
2)A  of  the  Federal  Kcserva  Act.      Elininacion  of   this  exeaptloa  would  hove 
•  profound  affect  on  the  efficiencies  of  iDstltutiona  affiliated  in  two 
different  ways. 

First,  it  would  ispact  on  bank  holding  conpany  subsidiary  banks 
vhlch  are  less  than  SOZ  owned  by  the  parent  holding  coa^sny-     Secondly, 
it  would  iqiact  on  so-called  "chain  banking"  ayateas,  due  to  the  expansion 
of   the  definition  of  "affiliate",   and  would  cover  a  larger  number  of 
those  organizations. 
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AMBgWanS  TO  IBE  FDaWCIM.  mSTITOnCMS  RBGULMOTY  flJT  -  SECTICMS  221-232 

AlUiDiqh  nany  of  the  provlsicns  contained  in  Sections  221  to  232  of 
S.  17Z0  would  pnwide  sane  relief  froti  the  mare  onetoua  requirements  of 
the  FijMuicial  InstituCicns  (tegulatory  Act   fFIBA] ,   the  tenh  regulatory 

3  have  descarihed  these  anen*ents  as  primarily  technical  in  iHture. 


"and  ty  inserting  the  figure  1S25,000'  jji  lieu  of  the  figure  ^10,000'  in 
paragra^   (4)   thereof.' 


Heed  tor  the  ftnendtnent 


ttot  only  would  the  anEn±iEnt  help  make  up  Cor  the  inflation  that  has 
occurred  sinx  executive  officer  borrowing  restricticns  were  first  enacted 
in  1913,  tut  the  amenlnent  would  also  tgring  into  accordance  the  provisicns 
of  this  section  with  Section  22  (h]  of  the  Federal  Reserve  Act,  that  requires 
priiir  board  of  director  q^roval  for  aggregate  loans  lr>  one  executive  officer 
(ce  other  bank  itHnogorent  official)  over  $25,000. 


Qi  page  76,   line  11,  Section  225  is  amended  by  designating  the  existing 
provisicn  as  subsecticm  {b)  and  insertiiQ  the  following  new  subsection 
irnrediately  aftar  the  words  "Sec.  225.': 

"(aj  Secticn  22(hl (1)  of  the  Federal  Reserve  Act  (12  U.E.C.  375b(l))  is 
xnended  by  deleting  the  final  sentence  thereof,  and  changiiq  the  period  at 
the  end  c^  the  preceding  sentence  to  a  conna,  and  adding  the  followirg  lai^uage: 

r  Iv  the  f^iplicable 
State  law  in  the  cj  '       "  -      -    - 


This  amendnent  faould  provide  that  state  single  borrower  limits,  rather 
an  the  single  borrawer  limits  of  the  national  Bank  Acb  would  atfly  to  Stats 
idsr  and  nonnarter  banks  subject  to  FIBA. 
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Hegi  far  the  ftoardnent 

As  presently  drafted,  FDIA  ^pliea  naticmal  bank  single  torrotiEr  Limits 
to  State  chartered  banks.     TMs  has  been  a  significant  new  intrusicn  of 
Federal  regulatory  authcorit^  into  uhat  has  traditlca^ally  been  the  prcvince 
of  State  bankir^  law  and  regulation. 

State  single  borrowEr  limits  have  not  te^i  daicnstrated  inadequate  bo 
prevent  abuses  in  the  concentraticn  of  credit  to  single  borrotrers  generally, 
and  there  is  no  reaaxi  to  believe  that,  under  the  aggregation  prcvisicn 
of  FIBA,  the  single  borrower  lindts  of  the  States  would  ^rave  inadejuate  to 
curb  insider  abuses. 


Oi  page  76,   line  II  through  13,   Section  225  is 

"Sec.   225.     Section  22(hl  (21  of  the  Federal  Deserve  Act  (12  U.S.C.   37S>(2)] 
is  amended  by  striking  the  phrase  'in  advance  by  a  raajori^  of  the  «itire' 
and  insertir^  'by  a  loan  connittee  of  the  benk,  including  at  least  one  nEnfcer 
of  the'   in  lieu  thereof." 

Explnnaticn  of  ftnenttnent 

This  anendloent  vould  authorize  a  coimittee  of  a  bank's  board  of  directors, 
rather  than  the  full  board  as  presently  required,   to  ^firove  loons  to  bank 
managenent  officials,  and  W3uld  aliow  loan  apprcwals  b/  the  board's  coindttee 
to  be  mide  after  loan  ccnsunnation  rather  than  in  advance  as  presently 
required. 

Need  fear  the  ftnenanent 

this  anenchient  is  needed  in  order  to  allow  banks  to  retain  qualified 
ditectofs  and  to  permit  nore  expeditious  aid  less  intrusive  loan  afprowals 
on  loans  to  benk  neinagenient  officials.  It  would  not  pose  any  additional  risk 
of  abuse  Eecause  the  provisicns  of  Seoticm  22(h)  (3)  d  the  Federal  Reserve 
Act  prchibitiiq  preferential  loans  would  renain  in  effect,  and  because  the 
bonk  regulatca?  agencies  would  retain  si^iervisory  and  regulatory  authoci^ 
over  bank  managonent  conduct. 


"Sec,   231.     Section  901  of  the  Fijiancial  Institutions  Regulatory  and 
Interest  Rate  Control  Act  of  1978   [12  O.S.C,   1972(2)   is  amended  by  repealing 
paragn^   (G)   thereof. 
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t  HOiild  re^eaJ.  the  rsguizonEnts  of  the  Flnanci^  Instltutiisns 


Regulatory  t£K  that  bank  principal  shar^clders  and  executive  officers  file 
annual  r«{orts  with  their  banks,   for  forhnrdii^  to  and  discloEure  in  the 
aggregate  ty  the  bank  regulatory  agenriea,  an  their  Inrrcwings  fran  their  cwn 
and  fron  corresficndeiit  banks. 

Meed  for  the  ftnerafeent 

Ilie  r^orts  required  under  Titles  VIII  and  IX  of  PIKA  have  proved  of  little 
interest  ta  the  public,  needlessly  obtrusive  into  the  ja-ivacy  of  shardclders 
and  officers,  and,   in  sane  cases,  ectronely  difficult  for  individuals  to 
file.     In  addition,  the  informtion  ccntained  in  Ovse  reports  had  previously 
teen  available  to  bonk  exstairers  and  bank  teaids  of  directors  thioi^h  the 
iranaganait  loan  approval  process.     Uere  is  no  justification  for  the  ccntijiu- 
ation  of  rqnrts  providing  so  little  benefit  at  such  considerable  exist. 


"Change  in  Bank  Control 

"Sec.  231.  Subsection  (j)  of  section  7  of  the  Federal  DE^nsit  Insurance 
Act  (12  U.S.C.  181T[])}  is  amended  by  adding  at  ths  end  thereof  ttc  followijig 
new  paragr«^; 

"  117)  WieneveE  a  change  in  cctitrol  of  a  state-chartered  monijer  or  rem- 
marter  faonk  that  would  require  rotice  under  paragr^ih   (1]  of  this  subsection 
occurs  in  a  state  ttat  requires  apprtval  or  lack  of  disapproval  ly  a  state 
baridrg  svpervisory  agency  urder  statutory  provisions  similar  to  ttose  provided 
for  in  .this  subsection,  as  determined  by  rule  or  regulation  ty  the  apprcfiriate 
Federal  bonking  agen::y,   the  provisions  of  this  subsection  shall  not  ^ply." 

Explanatim  of 


Ihis  aniendnent  would  provide  that,  whenever  the  prijiory  si^ierviscry  agency 
of  a  state-chartceed  bank  has  the  right  under  state  law  poxvisions  similar  to 
those  of  the  Change  in  Bank  Control  Act  to  approve  or  fail  to  disapprove  acquisi- 
tions of  insured  banks,  the  Federal  Deposit  Insurance  Corp^raticni  and  Federal 
Reserve  Board  nay  nst  also  require  notice  and  the  opportunity  to  disapprove  the 
acquisiticn. 

Heed  tci  the  ftneniment 

Siis  atrBTdment  is  needed  to  short-circuit  the  present  cunberscme  dual  ^ipcoval 
process  for  changes  in  bank  ownership  in  those  20  states  that  have  ctrange  in 
bank  ccntrol  laws  slmiMr  to  ac  strcnger  than  the  Federal  statute.     At  present, 
the  approval  process  can  take  in  excess  of  6  mcnths  in  these  states,  a  time 
pericd  during  idiidi  changes  in  interest  rates  or  in  stock  prices  can  materially 
alter  the  eccconic  considerations  affecting  a  bonk  acquisition. 
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A[HiNi?nunaN-s  prcfosal  of  pwmding  revdjue 

BCND  UNDERWRTnNG  AND  XmUL  FIHD  SERVICE  WKUOl 
SECUMTIES  SUBSIDIARIES  OF  BAWC  H3U3IHG  CCM>AMI£S 

The  Anerican  Bankers  Association  believes  that  the  securities  subsidiar/ 
proposal  suggested  by  the  Adainistiation  would  be  izmecessarily  cuaberseme  and 
expensive.  As  a  result,  it  would  liMt  con^etition  for  financial  services. 
Title  III  of  S.  1720  opens  to  large  and  snail  banks  the  {ippDrtimity  to  offer 
their  custcners  mutual  &nd  services  and  to  participate  in  the  uoderwrltdng  of 
revenue  bonds.  Provision  of  these  services  themselves  represaits  considerable 
amnitiiKnts  on   the  part  of  banks  in  teims  of  staff  time  and  effort,  legal  and 
Other  expenses.  The  ii^sition  of  additional  costs  of  establishing  a  subsidiary 
NCuld  effectively  foreclose  many  non-aoney  center  banks  froi  pToviding  these 
services.  Also,  nany  banks  uould  have  to  convert  first  to  a  holding  caii|>any 
structure  before  establishing  the  subsidiary. 

Additicnal  costs  include  separate  capital  requitnents  and  a  duplicate 
corporate  stiucture.  Many  banks  are  already  under  pressure  from  the  regulators 
to  increase  their  capital.  To  require  spearate  capitalization  of  securities 
sid)sidiaries  would  exacerbate  the  capital  shortage.  Separate  c^italizaticn 
of  subsidiaries  is  not  the  most  productive  use  of  &nds.  It  is  inefficioit 
to  require  dtqilicate  personnel  Mien  banks  today  have  the  trained  and  experienced 
personnel  to  provide  these  services.  Also,  to  the  extent  a  bank  has  branches 
it  would  be  unable,  without  an  additional  set  of  subsidiary  branches,  to  provide 
mtual  fund  and  revciue  bond  undeivriting  services  to  its  customers. 

It  is  doiAtful  that  many  smaller  institutions  desiring  only  to  sell 
mitual  fund  shares  to  customers  would  go  to  the  trouble  and  expense  of 
organising  a  holding  conpany  and  securities  subsidiary  for  this  purpose.  In 
£act,   even  larger  institutions  question  the  financial  efficioicy  and  potoitial 
success  of  s  separately  capitalized  subsidiary,  which  is  limited  to  Treasury 
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and  tax-exenfit  mdeiwriting  and  outual  fund  services. 

Separation  of  a  bank's  securities  activities  ijito  a  subsidiary  of  a 
holding  coi^iBny  provides  no  additicnal  measure  of  protection  for  bank  custoners 
OT  depositors.  It  is  true  that  securities  services  present  a  potential  for 
conflicts -of- interest,  but  that  potential  exists  in  banking  today  and  has  over 
the  years  been  subject  to  frequent  close  scrutiny.  Not  one  of  the  several 
studies  of  conflicts -of -interest  in  banking,  widertaken  by  such  organiiaticns 
as  the  House  Banking  Covnittee,  the  SEC  and  the  Twentieth  Century  Find,  has 
found  evideiKe  of  any  real  abuse.  Placement  of  securities  activities  in  a 
separate  holding  confiany  subsidiary  under  connon  control  with  the  bank  adds  no 
protecticm.  Of  course,  it  should  be  recognized  that  potential  for  conflicts- 
of-interest  is  not  inique  to  banking.  The  securities  industry  also  faces  many 
potential  conflicts,  sone  of  which  are  the  same  and  others  relate  to  the 
particular  services  ttey  provide, 

Sectien  301  of  S.  1720,  the  laiderwriting  section,  contains  specific 
conditions  and  prcMbitions  >diich  resolve  potential  ccnflicts.  The  Adninistra- 
tioi  is  reported  to  have  said  that  isiderwritlng  affiliates  would  be  prcdiibited 
frcD  selling  revenue  bonds  to  trust  departments  of  banks  owned  by  the  same 
holding  coBfaay.     Section  301  of  S.  1720  already  prohibits  a  bank  as  fiduciary 
from  bluing  fron  the  bank  as  inderwriter  mless  a  court  so  directs.  Bank  mitual 
finds  inder  Sectim  302,  wotdd  be  stfcject  to  the  rules  ccntained  in  the 
.  Investment  Coopany  Act,  i4ilch  set  forth  detailed  restrictions  on  transactions 
between  the  fistd  and  affiliated  persons  and  also  infmse  a  fiduciary  duty  i^on 
the  investnent  adviser  and  widerwriter  to  the  fiikl.  Of  even  greater  signifi- 
cane*  are  the  obligaticns  and  liabilities  placed  iqxm  banks  by  fiduciary  law 
in  the  exercise  of  their  fiduciary  powers. 
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Ihe  segregaticn  of  bank  securities  activities  into  a  separately  c^ltalized 
sii}sitiiaTy  will,  in  fact,  result  in  less  protectioi  for  custnners.  Hitual  find 
and  revenue  bond  customers  would  not  have  available  to  then  tlie  protection  of 
the  bank's  coital,  lliey  could  only  look  to  the  capital  of  the  sid)sidiary. 

The  Adninistrati<m's  proposal  reflects  a  less  than  full  tnderstanding  of 
banking,  the  two  services  involved,  and  federal  deposit  insimmce.  The 
Increased  risk  to  banks  from  either  or  both  of  these  services  is  non-existent 
or  de  miniiiiis  at  most.  Banks  currently  underwrite  general  obligation  bonds 
and  invest  for  their  own  account  in  revenue  bonds  as  well  as  general  obligaticn 
bends.  Banks  have  done  so  for  generaticns  without  placing  indue  risk  on 
depositors. 

In  additicm,  banks  invest  trust,  guardianship,  estate  and  stmr  custody 
■ccoints  individually  and  collectively.  Banks  invest  agency  accomts  individually. 
Mitual  funds  are  basically  the  sane  as  investing  agency  accoimts  collectively.  In 
all  these  instances  the  assets  being  invested  belong  to  the  custooer  and  the  risk 
of  loss  and  reward  of  gain  is  the  custooer's  not  the  bank's  The  bank's  role  is 
that  of  fiduciary.  The  FDIC  insurance  does  not  ^)ply  to  these  fiduciary  services 
of  banks  today. 

In  stimary,  based  on  the  relatively  few  details  disclosed  thus  tti  about  the 
Mninistraticn's  proposal,  we  feel  that  it  inposes  anbersoDie  and  inefficient 
■cans  of  providing  valuable  customer  services  iduch  cause  needless  additioial 
expense,  particolarly  in  view  of  the  fact  that,  though  they  would  have  to  pay  for 
it,  bank  customers  and  depositors  would  receive  no  additional  protection  as  a 
result  of  the  Adndnlstration's  proposal. 


dbyGoot^Ic 


TEQHICAL  CCRRECTliJl  TO  SEaiCfl  SOZ  OF  S.   1720 

Section  302  authorizing  banks  and  other  financial  institutions  to 
sponsor  outual  finds  contains  a  typogr^hical  error.     The  proposed  new 
subsection  Qi)  [3)  of  Section  22  of  the  InvcsOnent  Ccnfiany  Act  refers  to 
the  standards  "prescribed  under  paragraph  [1)(A]  of  this  subsecticn" 
(See  line  16,  page  S8  of  S.   1720].     It  is  not  paiagraidi   (1)(A}  vdiich 
prescribes  the  standards.     They  are  contained  in  paragraph  (1)(B].     Thus 
on  line  16  the  reference  to  C1)[A)  should  be  deleted  and  (1)(B)  inserted 
in  its  place.    This  incorrect  referoica,  lAich  was  carried  into  S.  1720 
frca  Senator  Oufee's  5.  1424,  should  be  corr«cted. 
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BANK  HOLDING  CCMPMff  INSURANCE  igriVITIES-TITl£  VI 


Finance  c(Mipany  subsidiaries  would  be  permitted  to  sell  up 
to  J10,00Q  of  property  insurance  on  loan  collateral  in 
general,  and  up  to  $i;S,(100  on  mobile  home  loan  collateral 
Cboth  ceilings  adjusted  aniiially  by  the  Consuner  Price  Index); 


e.     Sifljervision  of  retail  insurance  agents  selling  fidelity, 
property  and  casualty,  and  group  iiisurance  to  a  bank  holding 
ccmpany  or  its  subsidiaries  would  be  permitted; 

£,     General   Insurance  agency  actirities  would  be  permitted  for 
bank  holding  companies  with  total  assets  of  JSO  raillion 
or  less,  except  that  sales  of  life  insurance  or  annuities 
are  restricted  to  limitations  contained  in  a,  b,  and  c, 
above   (exemption  ceaSes  lAen  assets  exceed  $30  million). 

Althou^  the  prohibitions  in  the  bill  an 
the  status  quo  with  respect  to  insurance 
amendments  are  wrong  in  principle: 

1.  There  is  no  sound  reason  for  e:qi3ndlng  prohibitions  in 
existing  law,  new  ailninistered  by  the  Federal  Reserve 
Board,  and  thereby  diminishing  legitiinate  con^tition 
to  the  ultimate  disadvantage  of  consuaers  -  TitleVI  is 
anti -competitive. 

2.  Statutory  prohibition  of  a  specific  activity  abandons 
sound  public  policy  established  in  19S6  and  affirmed 
in  1970.     In  fomulating  the  1970  Ajflendments  to  the 
Bank  Holding  Company  Act,  the  Congress  rejected  the 
idea  of  placine  specific  statutory  restrictions  on 

the  types  of  activities  in  which  bank  holding  conpanies 
might  engage.     The  Board  of  Governors  of  the  Federal 
System  was  delegated  authority  to  define  activities 
"so  closely  related  to  banking  as  to  be  a  proper  incident 
thereto  "    The  Board  has  exercised  its  authority  in  a 
■deliberate,  responsible  way.    The  Board's  reasons  for 
approving  certain  types  of  activities  while  rejecting 
certain  other  types  of  activities  have  been  set  forth 
in  detail  in  administrative  orders  and  in  statements 
submitted  on  previous  occasions  to  coinittees  of 
the  Congress. 

Nothing  has  occurred  since  1970  to  Hairant  a  change  in 
this  policy. 
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3.  Banks  and  bank  holding  coa^panles  aie  now  pnMbited  by 
law  frcm  "tie-in"  sales  activities,  i.e.,  linking  an 
extension  of  ci«dit  to  the  sale  of  any  other  banking 
service,  Including  the  sale  of  insurance. 
"Tie-ins"  are  unlawful  inder  both  the  snti-tnst  laws 
and  Secticn  lOe  o£  the  1970  ammtamts  to  the  Bank 
Holding  Cconsny  Act.    Even  if  they  were  lawful,  "tie- 
Ins"  would  be  questionable  business  practice. 

4.  Bankers  have  repeatedly  ccne  before  the  Congress  to 
■rgue  against  govemnent  intervention  in  banking  and 
the  noutting  burden  of  regulation,  to  argue  for  libera- 
liiation  of  existing  laws  and  regulations,  and  to  urge 
that  greater  latitude  be  provided  for  the  working  of 
Darket  forces  in  the  banking  and  financial  system. 
There  appears  to  be  a  growing  reco^iition  in  the  Congress 
that  the  pifclic  interest  wuld  be  senwd  by  less  nther 
than  wort  regiilAticn.    Title  I  Is  contrary  to  this  pro- 
gressive trend,  and  should  not  be  enacted. 

5.  Hie  consistent  posture  of  bankers  is  that  intnreased 
con^tltion  should  be  accomodated  by  renving  re- 
strictions that  iinpose  co^etitive  disadvantages  on 
banks.     CUr  nnfcership  has  again  and  again  indicated 
that  they  are  not  seeking  protection  frcm  coiif>etition 
but  are  seeking  a  nore  level  playing  field  on  iidiich 

to  coi^pete  with  themselves,  with  other  types  of  financial 
instituticns ,  and  with  other  less  regulated  kinds  of 
business. 

If  b«nk  holding  cofl^anies  are  to  be  restricted  in  their  insurance  activities, 
the  sane  restrictions  should  be  applied  to  savings  and  loan  holding  copf>anies. 
Likewise,  since  existing  law  pndiiblts  'Tie-in"  sales  by  banks  and  bank 
holding  conpanies,  the  sme  prohibitiois  should  be  applied  to  savings  and 
loan  associations  and  savings  and  loan  holding  ccnpanies. 
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AieflMfffT.  TO  TITLE  VI 

At   thB  appropriate  place  add  the  ftillowing  i»k  s<«ifw: 

"Sec.    .  That  section  408  (c)  of  the  hJational  Housing  Act,  as  amended 
(IZ  U.S.C.  1730a)  is  hereby  amended  by  striking  out  the  word  "and'"  at  the 
end  o£  paragraph  {!) ,  by  changing  the  period  at  the  end  of  paragraph  (2)  to 
a  semicolon,  by  adding  the  word  "and"  at  the  end  of  paragraph  (2),  and  the 
following  new  paragraph  at  the  end  thereof: 

"(3)  notwithstanding  any  other  provisions  of  this  section,  no  savings 
and  loan  holding  conpan)'  or  subsidiary  thereof  shall  provide  insurance  as  a 
principal,  agent,  or  broker  except  (A)  where  the  insurance  is  limited  to 
assuring  repayment  of  the  outstanding  balance  due  on  a  specific  extension  of 

of  the  death  or  disability  of  the  debtor;  (B)  any  insurance  agency  activity 
in  11  place  that  (i)  has  a  |iopuIation  not  exceeding  five  tliousand  (as  shown 
by  the  last  preceding  decennial  census],  or  (ii]  the  savings  and  loan  liolding 
coi^any,  after  notice  and  opportunity  for  a  hearing,  denonstrates  it  has  in- 
adequate insurance  agency  facilities;  [C]  any  insurance  agency  activity  diat 
was  lawfully  engaged  in  by  a  savings  and  loan  holding  conpany  or  any  of  its 
subsidiaries  on  July  31,  19S0;  (D)  any  insurance  activity  where  the  activity 
is  limited  solely  to  supervising  on  behalf  of  insurance  underwriters  the  ac- 
tivities of  retail  insurance  agents  who  sell  {i)  fidelity  insurance  and  pro- 
perty and  casualty  insurance  on  the  real  and  personal  property  used  in  the 
operations  of  the  savings  and  loan  holding  ccnpany  or  any  of  its  subsidiaries, 
and  (ii]  group  insurance  that  protects  the  en^iloyees  of  the  savings  aniJ  loan 
holding  conpany  or  any  of  its  si*s:dlaries;  or  (E)  any  insurance  agency  acti- 
vity engaged  in  by  a  savings  and  loan  holding  conqiany,  or  any  of  its  sulisid-  ' 
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IxrlM,  Mhich  sndngs  and  lo«n  holding  cca^Mny  has  total  usosts  of  tSO,000,000 
or  less:     Provided,  htwever,  that  such  savings  and  loan  holding  ccnqjany  and  its 
subsidiaries  nay  not  engage  in  the  sale  of  li£e  insurance  or  annuities  except 
as  provided  in  subpangiaph  (A]  or  [B] ." 

Explwiaticn  of  Anendment 
Ihis  anwndiwnt  faould  apply  the  limitaticns  of  the  activities  of  bank 
holding  coqnnits  new  ccotained  in  H.R.  ZZ55  to  savings  and  loan  holding  ccn- 
panies.    Ihder  the  iiniiitiiiit '  i  provisions,  savings  and  loan  holding  coifianles 
Hould  be  pnhibited  fion  engaging  in  Insurance  activities  except  in  certain 
defined  cimnstances,  such  as  the  sale  of  credit  life,  health,  or  accidnt 
insurance,  where  the  Insurance  activities  are  traditionally  closely  related 
to  savings  and  loan  ictlvities.    The  anencknent  wuld  also  grandfather  all 
savings  and  loan  Insurance  activities  engaged  in  by  holding  conpanles  on 
July  31,  1980. 

Need  for  the  Anwuhwit 
This  aaendnent  is  needed  bacause  savings  and  loan  holding  conpanles  ivy, 
under  .existing  law,  engage  in  a  broad  range  of  insurance  activities  in  direct 
co^wtltion  with  banks  Bid  Independoit  Insurance  agents.     Ihe  narket  strength 
of  OKiagf  md  lom  holding  coifianles  is,  in  nany  markets,  no  less  than  that 
of  bank  holding  co^anles  so  that  the  sagw  coicems  with  respect  to  bank 
holding  cn^wnies  tdiidi  gave  rise  to  Title  I  of  H.R.  22SS  apply  equally  to 
ssvinp  nd  loan  holding  coq>anies. 
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0  Title  VI 

At  the  aDDTODiiate  iiiace  add  the  £ollowinE  im<  ssction; 
Definitions 

Sec.     .  As  used  in  this  section,  the  terms  "insured  Institution," 
"savings  and  loan  holdine  ccnpaj^,"  and  "subsidiary"  have  the  neaning  ascribed 
to  such  tens  in  section  408  (a)  or  the  National  Housing  Act.  For  puTposas 
of  this  section  only,  the  tenn  "ca^any"  as  used  in  section  40S  (aj  of  the 
National  Housing  Act  means  an/  person,  estate,  trust,  partnership,  corporation, 
association  or  siMlar  organization,  but  does  not  include  any  corporation 
the  najority  of  the  shares  of  which  are  owned  by  the  United  States  or  by  any 
State.  The  tenn  "trust  service"  aeans  any  service  customarily  perfoimed  by 
a  savings  and  loan  trust  dqvartnent.  The  tent  "Corporation"  neans  the  Federal 
Su vines  -jitd   Loon  Insurance  Corporation. 

Tie-in  arranEcments 

(b)  An  insured  institution  shall  not  in  any  manner  extend  credit,  lease 
or  sell  property  of  any  kind,  or  furnish  aiQ*  service,  or  fix  or  vary  the  con- 
sideration for  any  of  the  foregoing,  on  the  condition  or  requirement-- 

(1)  that  the  custoowr  shall  obtain  some  additional  credit,  property, 
or  service  from  such  insured  institution  other  than  a  loan,  discount, 

(2)  that  thecustoaer  shall  obtain  sone  additional  credit,  property, 
or  service  frcoi  a  savings  and  loan  holding  confiany  of  such  insured  in- 
stitution, or  froM  anf  other  subsidiary  of  such  savings  and  loan 
holding  caifatiy; 

(3)  that  the  custoner  provide  some  additional  credit,  property,  or 
service  to  such  insured  institution  other  than  those  related  to  and 
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usually  provided  in  connection  with  »   loan,  dtscomt,  deposic,  or 
trust  service; 

C4)  that  the  custoner  provide  some  additional  credit,  property,  or 
service  to  a  savings  and  loan  holding  coapvay  of  such  insured  in- 
stitution, or  to  any  other  subsidiary  of  such  sivinss  and  loan  hold- 
ing coBftany;  or 

(S)  that  the  customer  shall  not  obtain  soae  other  credit,  property, 
or  service  from  a  coopetltor  of  such  Insured  institution,  a  savings 
and  loan  holding  coopaxQ'  of  such  insured  institution,  or  any  sidisid- 
iaiy  of  such  savings  and  loan  holding  confMny,  other  than  a  craidition 
or  requirenent  that  such  insured  institution  shall  reasonably  ip^se 
in  a  credit  transaction  to  assure  the  soundness  of  the  credit. 
TItc  Conwrntion  nay  by  rcuulation  or  order  pcrnit  such  exceptions  to  tJie  foregoing 
prohibition  as  it  considers  will  not  be  contrary  to  the  purposes  of  this  sec- 
tion. 

Judicial  proceedings 

[c}  The  district  courts  of  the  United  States  have  Jurisdiction  to  prevent 
■nd  restrain  violations  of  subsection  (b)  of  this  section  and  it  Is  the  duty  of 
tim  United  States  attotneys,  \t\i6r  the  direction  of  the  Attorney  General,  to 
institute  proceedinss  in  equity  to  prevent  and  restrain  such  violations.  The 
praceedlnp  may  be  by  way  of  a  petition  setting  forth  the  case  and  praying  that 
the  violation  be  enjoined  or  otherwisa  prohibited.  When  the  parties  confilained 
of  have  been  duly  notified  of  the  petition,  the  court  shall  proceed,  as  soon 
u  poutble,  to  the  hearing  and  detemination  of  the  case.  Mille  the  petition 
is  pending,  md  before  final  decree,  the  court  nay  at  11/  tiaa  anke  such  tenpor- 
aiy  restTvinlng  mrder  or  prohibition  as  it  deens  Just.  Whenever  It  appears  to- 
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the  court  that  the  ends  of  justice  require  that  other  parties  be  broo^t  be- 
fore it,  the  court  may  cause  them  to  be  sunnoned  whether  or  not  they  reside 
in  the  district  in  which  the  court  is  held,  and  subpenas  to  that  end  nay  be 
served  in  any  district  by  the  marshal  thereof. 

Subpenas  in  acciwis  by  United  Slates 

(d)  In  any  action  brought  by  or  on  behalf  of  the  United  States  mder  sub- 
section Cb).  subpenas  for  witnesses  may  rvn  into  any  district,  but  no  writ  of 
su^>ena  nay  issue  for  witnesses  living  out  of  the  district  in  which  the  court 
is  held  at  a  greater  distance  than  one  hisidred  ules  from  the  place  of  holding 
the  sane  without  the  prior  pe'Vnission  of  the  trial  court  t^n  pioper  applica- 
tion and  cause  shown. 

Civil  actions 

(e)  Any  person  who  is  injured  in  his  business  or  property  by  reason  of  any 
thing  forbidden  in  subsection  O)  nay  sue  therefor  in  any  district  court  of 

the  United  States  in  which  the  defendant  resides  or  is  found  or  has  an  agent, 
without  regard  to  the  amount  in  controversy,  and  shall  be  entitled  to  recover 
three  tines  the  amount  of  the  damages  sustained  by  hun,  and  the  cost  of  suit, 
including  a  reasonable  attorney's  fee. 


(f)    Any  person  nay  sue  for  and  have  injunctive  relief,  in  any  court  of 
the  United  States  having  jurisdiction  over  the  parties,  against  threatened 
loss  or  daattge  by  reason  of  a  violation  of  subsection  (b) ,  under  the  sane  con- 
ditions and  principles  as  Injmctlve  relief  against  threatened  conduct  that 
will  cause  loss  or  da««ge  is  granted  by  courts  of  equity  and  imder  the  rules 
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goveTDlns  such  proceedings.  Upon  the  execution  of  proper  bond  afiainst  cbmaijes 

for  on  Ijijunction  isprovldently  iranted  and  3  showing  that  tha  danger  of  Irreparable 

loss  or  damage  is  insediste,  a  prellniiury  Injunction  vm/   issue. 

Ualtation  of  actjona 

(g}CI)  Subjoct  to  paragraph  (Z),  utf  action  to  enforce  ai^  cause  of  ac- 
tion laidar  this  section  shall  be  forever  barred  unless  comenced  within  four 
years  after  the  cause  of  action  accrued. 

(Z)  Vhenever  an/  enforcenent  action  is  instituted  by  or  on' behalf  of 
the  Ihlted  States  with  respect  to  any  natter  which  is  or  could  be  the  subject 
of  a  private  right  of  action  imder  this  section,  the  nmning  of  the  statute 
of  limitations  in  respect  of  every  private  right  of  action  arising  ;nder 
thiji  section  and  based  in  whole  or  in  part  on  sucJi  natter  sliall  be  suspended 
during  the  pendency  of  the  enforcenent  action  so  instituted  and  for  one  year 
thereafter:  Provided,  that  tAenever  the  nsining  of  the  statute  of  limitations 
in  respect  of  a  cause  of  action  arising  under  this  section  is  suspended  latder 
this  p^agraph,  any  action  at  enforce  such  cause  of  action  shall  be  forever 
barred  unless  eia«aiiceJ  either  within  the  period  of  suspension  or  within  the 
£aur-y«8r  period  referred  to  in  paragraph  (1) . 

tetions  twder  other  Federal  or  State  laws 

(h)  Nothing  contained  in  this  section  shall  be  construed  as  affecting 
•  in  mf  nanner  the  right  of  the  United  States  or  any  other  party  to  bring  an 
•ction  latder  any  other  1m  of  the  United  States  or  of  any  State,  Including  any 
right  which  My  exist  in  addition  to  specific  statutoi?  authority,  challenging 
the  legality  of  any  act  or  practice  which  My  be  proscribed  by  this  section. 
No  regulation  or  order  issued  by  the  Corporation  wder  this  section  shall  in 
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Estate  Settlement  Procedures  Act.  In  some  instarces,  the 
t«o  laws  require  the  same  information  to  be  presented  in 
dl f Cerent  ways. 

The  time  has  come  for  Congress  to  recognize  that  Truth 
in  Lending  disclosures  are  not- compatible  with  first 
mortgage  loans.   We  urge  this  Committee,  In  consldarlng  an 
exemption  for  real  estate  brokers,  to  recognize  that  a 
broader  problem  exists.  We  urge  this  Committee  to  begin  a 
review  of  all  disclosure  laws  as  they  relate  to  first 
mortgage  loans  with  a  view  to  exempting  these  loans  fron  the 
Truth  in  Lending  law. 

Section  704:   Section  704  addresses  a  problem  that  has 
plagued  lenders  for  some  time.   This  section  would  provide 
that  the  Truth  in  Lending  disclosure  law  would  preempt  all 
similar  state  laws.   This  represents  a   change  that  the 
Association  has  long  supported  and  continues  to  support. 
HoweCer,  the  addition  of  a  provision  which  allows  states 
complete  authority  to  override  the  federal  disclosure  law  by 
specific  legislative  enactment  Is  alarming  and 
counterproductive. 

This  additional  provision  would  destroy  the  uniformity 
in  disclosures  that  the  Truth  In  Lending  law  was  designed  to 
promote.   States  would  be  free  to  eliminate  disclosures  such 
as  "annual  percentage  rate"  which  have  been  designed  to 
assure  national  uniformity.   States  could  treat  charges  in 
various  ways  with  the  result  that  disclosures  could  have 
differing  and  confusing  meanings  in  different  states. 
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TITLE  VII  -  MISCELLAMEOUS 
Truth  _In  Lending 

Section  703:   Saction  703  Is  designed  to  allmlnate 
disclosure  obligations  for  'arrangers  of  credit*  including 
real  estate  brokers  who  arrange  credit  for  home  buyers. 

The  Association  feels  that  the  problems  associated  with 
disclosures  In  real  estate  transactions  should  be  addressed 
in  a  broader  context.   The  same  policy  considerations  Chat 
would  support  exemptinc)  real  estate  brokers,  mainly  Che 
compliance  burden  when  compared  to  consumer  benefit,  also 
support  an  exemption  for  all  creditors  making  first  mortgage 
loans. 

The  Truth  In  Lending  disclosures  (most  notably  the  APR) 
have  never  gained  the  wide  acceptance  by  the  general  public 
in  residential  mortgage  transactions  as  they  have  in  general 
consumer  credit  transactions.   In  a  mortgage  transaction  a 
consumer  Is  concerned  about  simple  Interest  rates  and 
points.   An  annual  percentage  rate  Is  not  generally  used  (n 
shopping  for  real  estate  crediti  and  has  llctle  meaning  to 
most  shoppers. 

As  a  resulc,  the  Truth  In  Lending  Act  has  resulted  In  a 
compliance  burden  for  creditors  with  ho  corresponding 
consumer  benefit.   In  fact,  the  Truth  In  Lending  disclosures 
often  Introduce  an  element  of  confusion  to  mortgage 
transactions.   For  example.  Truth  In  Lending  disclosures 
may  duplicate,  In  part,  disclosures  required  under  the  Real 
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estate  Settlement  Procedures  Act.  In  some  Instances,  the 
two  laws  requite  the  same  information  to  be  presented  in 
different  ways. 

Th«  tine  has  come  for  Congress  to  recognize  that  Truth 
in  Lending  disclosures  are  not- compatible  with  first 
mortgage  loans.   We  urge  this  Committee,  in  considering  an 
exemption  for  real  estate  brokers,  to  recognize  that  a 
broader  problem  exists.   We  urge  this  Committee  to  begin  a 
review  of  all  disclosure  laws  as  they  relate  to  first 
mortgage  loans  with  a  view  to  exempting  these  loans  from  the 
Truth  In  Lending  law. 

Section  704;   Section  704  addresses  a  problem  that  has 
plagued  lenders  for  some  time.   This  section  would  provide 
that  the  Truth  In  Lending  disclosure  law  would  preempt  all 
similar  state  laws.   This  represents  a  change  that  the 
Association  has  long  supported  and  continues  to  support. 
However,  the  addition  of  a  provision  which  allows  states 
complete  authority  to  override  the  federal  disclosure  law  by 
specific  legislative  enactment  is  alarming  and 
counterproductive. 

This  additional  provision  would  destroy  the  unifocnlty 
in  disclosures  that  the  Truth  in  Lending  law  was  designed  to 
promote.   States  would  be  free  to  eliminate  disclosures  such 
as  'annual  percentage  rate*  which  have  been  designed  to 
assure  national  uniformity.   States  could  treat  charges  in 
various  ways  with  the  result  that  disclosures  could  have 
differing  and  confusing  meanings  in  different  states. 
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We  urge  the  Conunlttee  not  to  gtv«  states  th«  authority 
to  exenpt  themselves  from  the  Truth  in  Lending  law.   The 
result  of  such  action  would  be  Increased  rather  than 
decreased  compliance  burdens.   NonunlforRilty  In  disclosures 
with  attendant  consumer  confusion  would  result,  frustrating 
one  major  purpose  of  the  Truth  in  Lending  Act,  nanely  to 
permit  the  public  a  meaningful  way  to  comparison  shop  for 
credit. 

The  most  desirable  approach  to  federal  preenption  from 
both  a  creditor  and  consuaer  standpoint  is  a  complete 
federal  preemption  of  all  state  disclosure  laws.   Such  an 
approach  would  recognize  the  creditor's  need  for  certainty 
as  to  the  effect  of  the  federal  or  state  law.   Such  an 
approach  would  also  provide  consumers  with  a  nationally 
uniform  disclosure. 

-The  Truth  In  Lending  Simplification  and  Reform  Act  was 
passed  only  after  long  careful  deliberation  as  to  what- level 
of  disclosures  were  in  the  consumer's  best  interest. 
Congress,  mainly  through  the  diligent  efforts  of  this 
Committee,  attempted  to  carefully  balance  the  consumers  need 
for  specific  disclosures  with  the  need  to  avoid  "Infornation 
overload*.  While  this  Association  does  not  recognize  the 
present  law  as  perfect  or  even  desirable,  we  believe  it  is 
inconsistent  for  Congress  to  determine  the  proper  balance 
and  then  to  allow  Inconsistent  state  laws  to  upset  that 
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Congress  has  determined  what  disclosures  consumers  need 
Co  make  Informed  credit  choices  snd  that  those  disclosures 
should  be  made  in  a  consistent  and  uniform  manner  by  all 
creditors.   By  making  this  determination.  Congress  has  also 
determined  that  additional  disclosures  are  not  In  the  best 
Interests  oE  consumers.   Congress  has,  in  affect,  determined 
to  entirely  occupy  this  legislative  field.   There  should  be 
no  need  for  additional  state  legislative  action  addressing 
the  same  problems.   Accordingly,  the  Association  strongly 
recommends  that  the  proposed  new  subsection  (b)  to  Section 
111  of  the  Truth  in  Lending  Act  be  eliminated- 

Without  a  rational ,  clear,  specific  preemption 
standard,  the  creditor  gains  little  If  anything  by 
simplification  of  disclosure  requirements.   Consumers  are 
deprived  of  the  simplified  more  meaningful  disclosure 
statements  contemplated  by  Congress.  We  urge  the 
Committee's  careful  attention  to  the  adoption  of  a  new 
absolute  preemption  standard  as  reflected  In  the  proposed 
amendment  to  Section  111(a)  of  the  Truth  In  Lending  Act.   We 
strongly  oppose  the  broad  authority  given  to  states  in  the 
proposed  Section  111(b). 

Section  705:   Section  705  would  eliminate  the  minimum 
statutory  liability  of  $100,  Increase  the  maximum  statutory 
liability  from  $1,000  to  $5,000,  and  provide  that  such 
penalties  would  be  awarded  only  if  the  creditor  were  in 
substantial  noncompliance  with  the  requirements  of  this 
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title.  The  snendnent  also  lists  a  number  of  factor: 
would  be  considered  by  the  court  In  determining  the  i 
of  statutory  penalties  Imposed. 

The  Association  strongly  supports  adoption  of  a 
limiting  test.   However,  we  have  some  concern  about  how  this 
particular  limiting  test,  'substantial  noncompliance* ,  would 
be  applied.  We  presume  this  test  is  meant  to  be  applied  on 
a  transaction  by  transaction  basis.   In  other  words,  iC  a 
creditor  had  made  a  good  faith  attempt  to  comply  with  the 
disclosure  rules  In  the  transaction  under  consideration,  no 
civil  liability  would  apply. 

However,  the  standard  could  be  interpreted  In  another 
way.   For  example,  a  plaintiff  may  assert  and  the  court  tind 
that  every  contract  and  disclosure  statement  written  by  a 
defendant  creditor  contained  the  same  technical  or 
hypertechnical  violation.   Based  upon  such  a  finding  a 
plafhtiff  may  then  assert  that,  since  every  one  of  the 
creditor's  contracts  or  disclosure  statements  contained  a 
violation,  the  creditor  was  in  substantial  noncompliance. 

In  light  of  this  possible  interpretation,  the 
Association  recommends  that  a  "good  faith"  test  be 
substituted  for  the  "substantial  noncompliance"  test.   A 
creditor  should  have  Immunity  from  civil  liability  IE  the 
creditor  can  demonstrate  a  good  faith  effort  to  comply  with 
the  requirements  of  the  act.   Application  of  this  test  on  a 
portfolio  basis  would  not  have  the  potential  disastrous 
results  of  the  'substantial  noncompliance*  test. 
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We  suggest  that  the  proposed  subparagraph  B  of  section 

130(3)  (2)  be  amended  Co  read  as  follows: 

'(B)  the  creditor  has  not  made  a 
comply  with  the  requirements  of  I 

The  Association  strongly  endorses  the  ellmlnacion  of 
Che  minimum  statutory  penalty  of  SIOO.   The  Association  has 
previously  recommended  tht  all  statutory  penalties  be 
eliminated.   The  statutory  penalty  provisions  have  been  an 
Incentive  to  nonmetitorlous  litigation.   The  majority  □£ 
Truth  in  Lending  law  suits  are  unrelated  to  any  effort  to 
Insure  proper  consumer  protection. 

For  the  reasons  that  we  have  proposed  that  all 
statutory  penalties  be  eliminated,  we  oppose  the  Increase  of 
the  maximum  penalty  to  35,000.   while  the  effect  of  this 
increase  would  be  substantially  mitigated  by  the  addition  of 
a  "good  faith"  compliance  test  or  the  proposed  "substantial 
noncompliance"  test  (If  it  is  interpreted  on  a  transaction 
by  transaction  basis},  we  see  no  need  for  increasing  the 
penalty.   An  Increase  in  statutory  penalties  would  serve  to 
encourage  nonmer i torlous  litigation  unrelated  to  the 
essential  purposes  of  the  law. 

Section  706:   Section  70e  would  extend  for  six  months 
the  optional  effective  date  of  the  changes  required  by  the 
Truth  in  Lending  Simplification  and  Reform  Act.   We  strongly 
support  this  extension. 

In  spite  of  the  best  effort  possible,  the  Federal 
Reserve  Board  staff  has  just  recently  been  able  to  publish 
Its  Commentary  interpreting  the  new  Regulation  Z.   This 
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Connantary  of  ovec  ISO  pages  Is  crucial  to  form  development 
and  other  compliance  efforts.   Consequently,  creditors  have 
waited  for  this  Commentacy  '.n  order  to  insure  that  their 
compliance  efforts  are  In  accordance  with  its  provisions. 
The  new  law  has  required  a  change  in  every  closed-end 
contract  form  and  in  virtually  all  open-end  disclosure 
forms.   Creditors  need  an  additional  six  months  in  order  to 
have  the  full  year  contemplated  by  Congress  to  implement  the 
numerous  changes. 
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FINANCIAL  INSTITUTIONS  RESTRUCTURING 
AND  SERVICES  ACT  OF  1981 


WEDNESDAY.  OCTOBER  21.  1981 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Washington,  D.C. 

The  committee  met  at  9:30  a.m.,  in  room  5302  of  the  Dirksen 
Senate  Office  Building,  Senator  Jake  Gam  (chairman  of  the  commit- 
tee) presiding. 

Present:  Senators  Gam.  Proxmire,  Heinz,  and  Sarbanea. 

The  Chairman.  The  committee  will  please  come  to  order.  This 
morning  we  are  happy  to  have  a  panel  of  expert  witnesses  before 
us:  Edwin  Brooks,  legislative  vice  chairman,  U.S.  League  of  Savings 
Associations;  James  A.  Coles,  treeisurer.  National  Savings  and  Loan 
League;  Robert  Masterton,  chairman.  National  Association  of 
Mutual  Savings  Banks;  John  R.  Wood,  president.  National  Associ- 
ation of  Realtors;  Mark  Riedy,  executive  vice  president.  Mortgage 
Bankers  Association  of  America;  and  James  Shimberg,  chairman, 
Mortgage  Finance  Committee,  National  Association  of  Home  Build- 
ers. Gentlemen,  we  are  glad  to  have  all  of  you  with  us  this  morn- 
ing, and  would  start  with  Mr.  Brooks. 

STATEMENT  OF  EDWIN  B.  BROOKS,  JR.,  LEGISLATIVE  VICE 
CHAIRMAN,  U.S.  LEAGUE  OF  SAVINGS  ASSOCIATIONS;  JAMES 
A.  COLES,  TREASURER.  NATIONAL  SAVINGS  AND  LOAN 
LEAGUE;  ROBERT  R  MASTERTON,  CHAIRMAN,  NATIONAL  AS- 
SOCIATION OF  MUTUAL  SAVINGS  BANKS;  MARK  J.  RIEDY, 
EXECUTIVE  VICE  PRESIDENT.  MORTGAGE  BANKERS  ASSOCI- 
ATION OF  AMERICA;  AND  JAMES  SHIMBERG,  CHAIRMAN, 
MORTGAGE  FINANCE  COMMITTEE,  NATIONAL  ASSOCIATION 
OF  HOME  BUILDERS 

Mr.  Brooks.  Thank  you,  Mr.  Chairman.  I  am  Edwin  B.  Brooks, 
Jr.,  president  of  Security  Federal  Savings  and  Loan  Association  of 
Richmond,  Va.  I  appear  today  on  behalf  of  the  U.S.  League. 

We  commend  you,  Mr.  Chairman,  both  for  your  approach  to 
financial  institution  l^islation  in  this  97th  Congress,  and  for  the 
content  of  S.  1720,  the  Financial  Institutions  Restructuring  and 
Services  Act. 

As  I  am  sure  you  understand,  we  have  some  reservations  and 
suggestions  for  portions  of  S.  1720.  It  is  overall  a  great  banning 
for  the  process  of  modernizing  the  laws  which  govern  our  associ- 
ation. 

Furthermore,  we  believe  you  are  correct  to  approach  the  task  in 

a  comprehensive  manner,  rather  than  isolate  requests  for  emergen- 
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cy  powers  from  the  fundamental  changes  needed  to  broaden  and 
assure  the  continued  service  of  our  institutions  to  our  community. 

We  are  particularly  pleeised  that  your  legislation  addresses  the 
growing  problem  of  State  interference  with  the  exercise  of  due-on- 
sale  clauses.  In  this  regard,  S.  1720  is  more  desirable  than  the  bill 
submitted  by  Chairman  Pratt  and  the  administration.  State-im- 
posed limits  on  due-on-sale  perpetuate  the  unprofitable  loans  in  our 
portfolios  made  years  ago  in  the  expectation  that  the  Government 
could  control  inflation,  and  in  periods  of  reasonable  interest  rates. 
To  prevent  the  rollover  of  these  loans  when  properties  are  sold 
greatly  handicaps  our  chances  of  working  out  from  under  our 
portfolio  so  we  may  pay  the  rates  desired  by  our  savings  customers. 

Another  important  addition  you  have  made  to  the  bill  sent  up  by 
Chairman  Pratt  is  an  increase  in  FSLIC  and  FDIC  insurance  cover- 
£ige  for  retirement  savings  accounts.  Frequently  customers  wish  to 
enter  the  IRA  program  following  early  retirement  or  when  pension 
plans  are  terminated  where  they  work.  These  depositors  often  wish 
to  deposit  amounts  at  or  near  the  present  $100,000  ceiling.  IRA  and 
Keogh  accounts  invite  systematic  additions  annually  in  amounts  as 
high  as  $15,000  for  self-employed  Ke<^h  participants  under  the 
new  tax  law — thus  these  accounts  of  10  grow  rapidly  and  may 
exceed  $100,000  in  just  a  few  years.  This  is  an  excellent  and  stable 
source  of  funds  for  home  finance — provided,  of  course,  that  the 
costs  are  reasonable.  An  increase  in  the  $100,000  ceiling  is  overdue 
for  these  accounts. 

The  more  flexible  asset  and  liability  powers  are  welcome,  but  I 
must  emphasize  two  points  first.  No  one  should  be  misled  into 
thinking  that  the  grant  of  new  powers  can  solve  our  immediate 
problems  of  high-interest  rates,  asset-liability  imbalance,  and  nega- 
tive earnings.  They  cannot.  Many  of  these  new  authorities  will 
take  years  before  the  benefits  are  realized.  Second,  while  these 
changes  in  the  law  governing  flnancial  institutions  allow  us  lati- 
tude to  pursue  other  activities  and  develop  profit  centers  to  sustain 
our  institutions  when  interest  rates  are  hostile,  the  tax  laws  still 
act  to  assure  that  we  will  continue  our  residential  flnance  special- 
ty- 

We  recommend  that  two  powers  contained  in  the  early  drafts  of 
the  Pratt  bill — that  are  omitted  in  the  product  submitted  to  you  for 
introduction^be  restored.  These  are  a  "prudent  man"  or  leeway 
authority,  and  a  10-percent  category  for  direct  investment  in  real 
estate. 

Our  major  reservation  with  S.  1720  concerns  the  potential  invita- 
tion to  bank  and  bank  holding  company  takeovers  of  S.  &  L.'s. 
Certainly  the  Home  Loan  Bank  Board  has  demonstrated  in  recent 
weeks  its  ability  to  deal  with  problem  situations  within  the  frame- 
work of  FSLIC-insured  institutions.  Statutory  authority  for  bank 
acquisitions  of  S.  &  L.'s — even  as  a  supervisory  matter,  would  lead, 
we  fear,  to  cherry  picking  by  money  center  banks  of  choice  loca- 
tions, or  perhaps  expeditions  to  find  a  back-door  route  around  the 
McFadden  Act.  Furthermore,  after  the  expansionary  appetites  of  a 
few  big  banks  are  satisfied,  we  believe  the  FSLIC  and  FDIC  would 
still  find  themselves  in  a  desperate  search  for  ptutners. 
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Finally,  I  would  like  to  empheisize,  as  our  prepared  statement 
does,  and,  Mr.  Chairman,  we  will  have  that  on  file,  which  is  a 
longer  statement 

"Hie  Chairman.  The  entire  statements  will  be  placed  in  the 
record. 

Mr.  Brooks.  Thank  you,  sir. 

RUNAWAY    DIDC 

We  want  to  emphasize  the  importance  of  committee  action  to 
bring  the  runaway  Depository  Institutions  Deregulation  Committee 
[DIDC]  under  control.  The  recent  decision  to  increase  passbook 
savii^s  rates,  now  apparently  rescinded,  is  just  one  of  many  irre- 
sponsible actions  by  the  DIDC. 

Considerii^  the  current  level  of  interest  rates,  which  have  been 
punishing  our  institutions  and  the  Nation's  consumers  all  year  and 
leading  to  the  collapse  of  the  housing  sector,  we  simply  cannot 
understand  how  the  DIDC  can  plot  to  remove  rate  ceilings  and 
accelerate  the  process  of  savings  deregulation.  This  is  no  time  to 
invite  rate  wars  among  financial  institutions,  as  the  deregulators 
have  done  by  creating  a  new,  "wild  card"  or  ceiling-free  18-month 
retirement  savings  instrument  to  take  effect  December  1. 

By  its  actions  to  date,  the  DIDC  has  abused  the  confidence  placed 
in  it  to  conduct  an  orderly  phaseout  of  interest  rate  ceilings  over  6 
years  consistent  with  the  safety  and  soundness  of  financial  institu- 
tions. The  courts  have  agreed  in  two  suits  brought  by  the  U.S. 
League  as  the  result  of  past  abuses. 

Our  prepared  statement  recommends  four  amendments  to  recon- 
stitute the  DIDC  and  give  it  some  guidfmce.  We  would  hope  those 
changes  could  be  added  during  the  legislative  process  to  S.  1720  or 
other  appropriate  legislation.  In  the  meantime,  we  ask  the  help  of 
the  committee  in  urging  the  present  DIDC  to  "take  a  time  out"  and 
refrain  from  implementing  the  reckless  deregulation  steps  adopted 
and  proposed  on  September  22. 

Again,  Mr.  Chairman,  you  have  our  thanks  for  taking  the  lead 
with  a  meaningful  l^slative  package  for  financial  institutions.  We 
wish  you  success. 

Thank  you,  sir. 

[The  complete  statement  follows:] 
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Octobor  21,  1981 
MR.  CHXIIUttH: 

Hy  n«iw  la  .Edwin  B.  Brooka,  Jr.  I  an  Praslduit  of 
S*cuxlty  Federal  Saving*  and  Loan  Aasocla-tlon  of  Uchnond, 
Virginia  and  appear  today  on  bahalf  of  tha  Dnltad  States  League 
of  Savings  Aaaociaciona* ,  iriiare  I  serve  as  Legislative  Vice 
Chairman  and  Iiaiediabs  Past  President. 

The  U.S.  League  walc^MS  this  opportunity  to  praaant  its 
views  OiS.  lese,  S.  1703,  5.  1710  and  S.  1711. 

Ha  connand  you,  Hr.  Chairuan,  for  approacbing  the  coaditiona 

facing  our  nation's  daposltory  institutions  In  a  comprehensive 

manner.  This  is  preferable,  wa  believe,  to  iaolating  the  raqueat 

of  the  regulators  for  emergency  assistance  powara  from  tAe 

statutory  changes  nsadad  to  broaden  and  assure  tbe  continued 

service  of  savings  and  loan  associations  to  their  conmunities . 

*Tha  n.S.  League  of  Savings  Aaaociations  has  a  membership  of 
4,400  savings  and  loan  asaociationa  representing  over  99%  of 
the  assets  of  the  $625  billion  savings  and  loan  business. 
League  mamberahlp  Includaa  all  cypea  of  associations  —  federal 
and  state- charter ad,  stock  and  mutual.   The  principal  officers 
are:   Etollin  Barnard,  President,  Denver,  CO;  Roy  Green,  Vice 
President,  Jackacnvllle,  FL;  William  B.  O'Connell,  Executive 
Vice  President,  Chicago,  ILi  Arthur  Edgeworth,  Director-Washington 
Operations)  Glen  Troop,  Legislative  Director;  and  Phil  Gasteyar, 
Associate  Director-Washington  Operations.   League  headquactara 
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Mr.  Chairman,   our  taafcinony  today  will  dlscuaa  varioua 
proviaiona  in  your  Dttpoaitory  Inacitueiona  Inauxanca  and  Servicea 
Ace    (S.    17201   aa  wall  a*   tb*  Thrift  Inatitutiona  Reatructurin? 
Act    (S.    1703)   daralopad  by  Fadaral  Bow  Loan  Bank  Board 
ChalTBan  Pratt,  and  introducad  by  you  at  hia   raquaat.  Thara 

ora  additional  and  xalatad  laglalativa  chanqaa  w«  ar*  racoi^nndinq 
—   particularly  with  ragard  to  tha  abuaa  of  tha  ditcration  vastad 
by  tha  Congraaa  in  tha  Dapoaitory  Institutions  Deregulation 
riimli  I  III!  uadar  P.L.    96-321,   and  aoaa  Invaatraant  authorities 
and  othar  raviaiona  omittad  during  the  procaaa  of  caviaw  within 
tha   Admnlstratlon  prior  to  tha  introduction  of  S.    1703.     Wa  will 
alao  co^Hnt  briafly  about  tha  Padaral  Dapoalt  Inauranca 
Conaalldatlon  Jlot    (8.    1721)    and  Sanator  Lugar'a   lagialation 
IS.    16961    to  anabla  govanuaantal  unita  to  uaa  HCW  accounta  and 
raeaiva  a  battar  ratum  on  ahort-tara  aurplua   funda . 

nia  Co^aittaa  la  wall  awara  of  tha  problaaa  lAich  baaat 
tha  thrift  induatryt      a  prolorrged  pariod  of  high  intaraat 
ratest    an  invaataant  portfolio  fillad  with   long-taxa,    Icw- 
yialding  bOM  aoctgagaa  ~  two-thirda  of  lAich  return  laaa 
than  lOti    a  draaatic  ahlft  over  tha  paat  tbrae  yaara  to  market- 
related  aavinga,   with  alaoat  two-thirda   following  today'a  14t, 
ISt,  and  16t  ratas]   $20  billion  in  dapoait  outflowa  in  the  first 
eight  nontha  of  tha  yaarr   negative  earnings  for  tha  vaat 
Majority  of  inatitutiona t   a  record  pace  of  aargara  and 
consolidations    (including  savan  aupervisory  situational) 
bc»e  loan  originationa  at  las*  than  half  normal  activity. 
'Hell-docunantsd,  too,   are  the  conaaquancas  for  other  participants 
In  our  aconony  when  aortgaga  credit  la  unavailable  or  prohibitively 
costly  froB  spaclalitad  savings  and  loan  asaociatlona i      housing 
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■tarts  at  poat-war  lomi  una^loymsnt  approaching  161  in  Cha 
conaCruetion  tradaai  raal  astatas  aalaa  at  half  thair  naT-<ral 
activity;  >ill  cloaings  In  tha  foraat  products  tnduatryt  qrowinq 
concam  by  othar  manufacturers  and  catallara  with  ^ooda  lAlcli 
90  Into  hoaea.  While  Prasidant  Reagan  obaarvas  that  our  aconovy  Is  n 
in  B  racaaaion,  a  depreasion  is,  parhapa,  tba  bast  tray  to 
eharactariae  the  houaln?  aactor. 

The  Sanat*  deinonstratGd  its  aynpathy  to  theaa  problama,  in 
part,  by  anactlnq  the  All  Savara  Tax  Act  ~  nov  In  affect  for 
three  weeks.   <Lat  «w  Intarjact  ay   thanka  to  you,  Mr.  Chsirwut, 
and  the  many  Haabara  of  this  Coaalttaa  who  supported  that  effort.) 
The  Performance  at   the  DIDC 

However,  tba  proais*  of  relief  to  oar  institutions  through 
lowered  coat  of  funds  aa  a  result  of  All  Savers  haa  now  been 
undermined  . . .  perhaps  niUiflad  in  soma  cases  . . .  through  the 
latest  activity  of  the  Depository  Inatitutlona  Deregulation 
Conmittee  (DIOC) . 

Despite  the  repeated  waminga  of  Chaiman  Volcker  and  Pratt 
(see  Addendum  Mt   a  majority  of  the  DIDC  ignored  your  statutory 
admonition  to  consider  the  due  regard  for  the  aafaty  and  aoundneas 
of  institutions  at  their  meeting  September  23. 

The  DIDC  approved  a  1/2  of  1%  increase  in  regular  (passbook) 
aavings  account  ceillnga  —  which,  if  i^lamanted,  amounts  to 
an  instantaneous  $900  million  'hit'  on  the  earnings  of  our 
inatitutlona  —  and  with  no  prospects  whatsoever  for  attracting 
additional  daposita  or  customers.  Mith  the  announcement  of 
a  belated  switch  in  Secretary  Regan's  vote  last  Friday,  that  action 
haa  now  bean  put  *on  hold'  —  for  which  we  are  grateful. 
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still  in  plac«,  howav«r,  arc  final  rulaa  (for 
iu^laBantatlon  Dacenbar  1)  for  a  nnt,  cailing-fraa,  18-nanth 
aceounC  for  IBA/Kaoqh  cuatxanara.   Th«  markat  for  these  x 
savings  has  b*an  graatly  expandad  as  a  fonfleqUfinofi  of  the  rax 
Reduction  Act.   These  new  tax-deferr*d>  'wild  card'  accounts 
are  expected  to  cost  financial  inatiCutions  aubstantiall/  mora 
than  tha  pasabook  rate  hike.  The  prospect  of  unliaited  bidding 
for  these  funds  and  the  reasonable  expectation  of  significant 
transfers  froa  existing  IRA/Keogh  cuatooars  srguea  for  substantial 
cost-of-funda  inccaaaes. 

ftnother  costly,  though  sonawhat  esoteri^  decision  at  the 
September  22  Meeting  will  permit  a  ceiling  for  the-  popular 
Honey  Market  Certificates  each  week  based  on  a  four-weak 
average.   If  in  effect  heretofore,  this  new  provision  would  have 
coat  savings  associations  $300  nillioa  in  the  first  eight  nontha 
of  1981.  While  the  averaging  would  have  permitted  slightly 
higher  ceilings  in  weeks  where  HMC  rates  declined,  they  still 
would  have  bean  well  below  rates  offered  by  money  market  fund 
co^^tition  —  thus  raising  the  question  (aa  in  the  pasabook  hike) 
whether  such  a  change  will  assist  materially  in  holding  deposits. 

While  rushing  ahead  with  the  changes  just  described  ~ 
and  publishing  for  30-day  ccoonent  [rather  than  tha  customary  60 
days)  additional  "wild  card"  certificate,  money-fund,  and  fast 
phaae-out  propoaals,  as  wall  —  the  DIDC  refused  once  again 
on  September  22  to  consider  restoration  of  a  housing 
differ-ential  on  the  Money  Market  Certificate  Accounts  IWC)  . 
Restoration  of  the  differential  on  this  most-popular  savings  category 
was  first  denied  to  housing  lenders  at  the  Comitlttea '  a  first 
meeting  on  Hay  2S,  1990  —  discussed  at  oversight  hearings 
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by  your  Coamittee  a  year  ago.   In  its  abaanca,  HHC  depoaita 
contlnua  to  ahlft  away  fron  boualng-apacializad  thrift  Ijiatitutiona 
toward  conaMrcial  banka.  Hot  only  would  a  differencial  on  IMCa 
hold  dapoalta  ...  It  would  raduca  coata  aa  inatitutlona  raduca 
tbair  relianca  on  mora  axpanaive  outaida  borrowinga  and  Fadaral 
Hone  Loan  Bank  Syatam  advancea  to  naintain  liquidity. 

We  continue  to  urga  tha  DIDC  to  raatora  (and,  wbara  appropriata. 
maintain)  tha  thrift  dlffarantlal  for  one  vary  allele 
raaaon:   it  reaponda  to  tba  moat  praaalng  liquidity  praaauraa 
on  the  buainaaa  —  and  at  no  coat  to  tha  Fadaral  Govamnant. 
If  the  return  of  a  houaing  dlffarantlal  ijopacta  aaallar  coMMrcial 
banlca  land  therefore  credit  for  hooa  torn  buaineaa  and  agriculture) 
adveraaly,  tha  DIDC  could  peralt,  ae  they  did  in  Hay  1980,  MMC 
rollovara  at  the  thrift  rate  or  extend  the  differential  to  banka 
inveated  aignifieantly  in  houaing. 

By  ita  actiooa  to  datai  the  DIDC  haa  abuaed  the  coofidenca 
the  Congreaa  placed  in  it  to  conduct  an  orderly  phaae-out  of 
intereet  rata  ceilinga  ovar  aijc  yaara.  The  courta  have  agreed 
in  two  different  aulta  brought  by  our  organization:   the  firat 
holding  that  proper  adininlatratlve  procedurea  were  ignored; 
and  tha  lateat  invalidating  an  accelerated  phaaa-out  achadule 
adapted  last  June.  Addendum  B  quotae  from  thaae  various  judicial 
declaim  a. 

The  procedural  laxity  eootlnuea,  by  the  way.  Without  the 
participation  of  tha  voting  DIDC  raerabars,  the  ataff  aa  a  'technical 
matter*  reveraad  an  earlier  announcement  and  opened  the  door  for 
brokerage  houae  markating  of  All  Saver  Certificates  on  October  1. 
Securltlea  firma  are  clearly  not  among  the  'qualified  institution* 
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All  Sav«ea   isBuars  r«cit»d  In  tJw  T«x  induction  Act,    teflactlng  th« 
intar«.t  of  many  in  Congr...   to  provid.  »  .«vlng.  .ourc.  which  souid 
support  bons  toun  r«sid«ntl&l  and  agricultural  credit  n«*d*. 
(H«  hava  written  tb*  DIDC  aaking  for  fomal  considaration  of   the 
isauea  raised  by  the  staff  Interpratation . ) 

The  pexfomance  to  date  of   the  DIDC  has  contributedi    as 
wall,    to  a  shift  in  tia    competitive  balance  aaong  depository 
institutions.      Cosnsrcial  banks  enjoyed  three  tiaos  as  nucb 
retail  deposit   savings  growth  as   savings  and  loan  associations 
between  Hay  1980  and  June  1981    (latest  figures  available) . 
Mora  signlfioantly,   large  cosnercial  banks  are  experiencing 
record  profitability.     Table  1  shows  soaa  of  the  early  returns 
for  the  third  quarter  of  1981  and  for  the   first  nine  months  of 
this  year. 

In  the  Deregulation  Act,   Congress  gave  the  OIDC   six  years 
to  acconplisb  coivlate  deregulation  of  savings  rates.      If  their 
actions  of  the  past  13  aontha  are  a  taste  of  what   Is   to  come, 
I  hate  to  think  what  further  damage  the  DIDC  will  do  the 
depository  instibitions  and  the  American  economy   in  the   remaining 
4-1/:  years. 

Ha   strongly  urge   this  Coimittea,    as  part  of  your  work  on 
a  co^rehensive  financial   Institutions  package,    to  take  corrective 
action  regarding  the  DIDC  before   the  DIDC  wrecks,    first,    the 
the  thrift  industry,    and  second,    the  commercial  banks  which  provide 
home  town  credit  for   small  business  and  agriculture  across  America. 
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In  particular  im  propoa*  four  oiMndmanta  to  Title 
II  of  P.L.  96-211,  tha  'chartar  act"  tor  tha  DIOCi 

t-   Reconatituting  tha  Comittea  to  raprasant  tha  a^anclas 
raapontibla  for  eoMarcial  banka,  aavlnga  banka  and  lavlnga 
and  loan  aaaoolattona ,  and  tha  'landar  of  l*«t  raaort"  —  that  la,  a 
Co^Klttaa  conaiatin?  of  tha  Chaiznen  of  tha  Padaral  Raaarva, 
Faderal  Dapoalt  Inauranca  Corporation,  and  tha  Padaral  Boa* 
Loan  Bank  Board;  aa  an  altamativa,  sine*  tha  Comptroller  is 
a  naoibar  of  tha  FDIC  Board,  tha  CoMptrollar  and  PDIC  Chairman 
might  ahare  ona  of  tha  tbraa  Totasr  najority  vota  would 

I-  Spaclfically  instructinif  tha  DIDC  not  to  axoead  narkat 
rates  of  Intaraat  in  accotvllahing  daragulation,  daflnad  as  *th«  rata 
aqual  to  tha  coupon  equivalent  yiald  on  Dnitad  statas  Traasoxy 
Sacuxltlaa  of  eomparabla  maturity  and  size;* 

I-  Provide  an  opportunity  for  the  Congress  to  review  final 
rules  of  tha  DIDCi  i£  one  Bousa  disapproves  within  45  days  such 
rule  could  not  take  effect; 

t-   And,  amtindijig  the  Directive  to  tha  Connlttee  (Section 
204)  to  require  specific  findlnga  that  deciaiona  do  not  natsrially 
increase  the  Insurance  risk  to  tha  PDIC  and  FSLIC:  reduce  the 
availability  of  consumer,  agricultural  or  mortgage  credit;  and 
that  DIDC  actions  do  not  significantly  affect  safety  and  soundness. 

These  statutory  recoiranerdatlons  would  prevent  the  most 
flagrant  abuses  of  discretion  by  the  DIDC  in  the  future. 
But,  given  the  precarious  situation  at  many  financial  Inst 1 tut ion a , 
it  is  apparent  that  the  Septambar  22  actions  and  proposals  pose 
an  immediate  threat  to  the  atabllity  of  our  depository  system. 
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Therefore,  w*  wuld  alao  rftcononend  atcongly  that  tha  m 
of  thia  Conmltte*  urge  the  DJDC  to  refrain  fxom  further  Iflvlenentatlon 
irtill*  Congreaa  has  your  coDprehenaive  lagialation  under  active 
consideration.  Apparently,  a  najority  of  tha  DIDC  now  recogniaes 
that  the  1/2  of  1  percent  paaabook  incraaae  on  Hoveobex  1  would 
have  bewi.  In  the  worda  of  Treaaury  Secretary  Began,  'unneceaaary 
and  even  counterproductive* j   the  four-week  averaging  for  HHCa 
and,  eapecially,  the  invitation  to  a  wild-card  bidding  war  for 
IRA/Keogh  depoalta,  are  even  mora  ao.   The  proapect  for  atill 
faater  . . .  and  uncharted  . . .  deregulation  from  the  propoaala  Isauad 
for  conaideration  at  the  December  16  maeting  undaracores  tha 
need  for  the  DIOC  to  'auapend  work'  pending  Congreaaional  overai^t 
and  direction. 

Our  proteat  againat  tha  performance  of  the  DIDC  ia,  to  a 
algnlf leant  degree,  a  natter  of  timing  and  adherence  to  a  six-year 
prograa  for  depoalt  deregulation.   He  do  not  challenge  tha 
public 'a  deaire  for  a  market  return  on  their  aavinga  when 
coimitted  to  true  capital  formation.     But  aavinga  and  loan 
aaaociationa  are  ill-equipped  to  accelerate  the  pece  of  liability 
deregulation  —  as,  we  feel,  the  9eth  Congreaa  recognlied  by 
establishing  an  extended  phaae-out  period.   If  ahorter-tera 
Inveatment  opportunitiaa  and  variable-rate  mortgagee  had  arrived 
in  June  197B.  while  liability  deregulation  began  in  earneat 
in  April  19B1  ...  rather  than  vice  versa,  the  actual  sequence  ... 
then  aaaociationa  might  b*  far  better  prepared  for  a  faster 
deregulation  schedule.  And  if  yield  curves  had  been  rightalda 
up,  rather  than  upaide  down,  our  earnlnga  distress  would  not  cloud 
ths  prospects  for  a  confident  future  and  a  general  economic 
recovery,  aa  it  doea  today. 
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Wa  cannot  pr«dict,  of  couras,  th«  ultimata  •ucceaa  of 
our  HaCional  Economic  Recovary  Program.  That  la  why  It  la  ao 
Impoctant  to  bagln  aa  aoon  aa  poaalhle  to  modamtie  tha  lava 
which  govern  our  activltlaa.   in  that  regard,  Mr.  Chairman,  your 
two  bills  pandlng  today,  S.  1703  and  5.  1720^ are  a  great  beginning. 
Broadar  Pottata   for  Thrift  inetltutlona 
Any  diacuaalon  of  broadanad  Invaatmant  powara  for  aavlnga 
and  loan  aaaoclatlona  muat  begin  with  a  remlndari   tha  changea 
recommended  In  3.  1703  and  S.  1720  only  affect  the  atatutea 
within  tha  jurladlctlon  of  your  Banking  Conmilttaa.   The  tax 
lawa  also  datermlna  the  inveatnant  activity  of  our  inatltutiona r  aa 
long  aa  tha  eligibility  for  Section  593  tax  traatnant  dapanda  upon 
predominant  invaatmant  In  qualifying  real  property  loans  (currently 
S2%),  our  institutions  will  ramaln  tha  residantlal  home  finance 
speclallsta  for  American  faniliea.   It  la  vital,  however, 
.  that  the  financial  institution  laws  allow,  as  a  statutory 
,  natter.  Increased  latitude  to  pursue  other  activities  and  develop 
profit  centers  to  sustain  and  compliment  oar  bousing  specialty 
whan  the  interest  rate  cycles  turn  hostile  for  longer-term 


Title  II  o£  S.  1703  and  Part  B  of  tha  first  title  of 
S.  1730  provide  a  number  of  needed  impEovements  to  the  invest- 
ment powers  of  Federally-chartered  savings  aasociationst 
removal  of  percentage-of-aseet,  loan-to-value ,  and  flrst-llen 
restrictions  on  real  property  loans  i  a  workable  overdraft  loan 
authority  for  demand  account*}  authority  for  connercial, 
corporate,  business  and  agricultural  landing  (subject  to  the 
same  loan- to- one-borrower  limits  applicable  to  national 
banks) i  an  opportunity  to  invest  in  tangible  personal  property 
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1  and  •ngagc  thacaby.  In  •qulpoMnt  laailng;  ranova.!  of  aaset  llmltationa 
I  on  Biuiiclpal  and  corporat*  dabtt  and  coanarcial  papar  purchaaaa; 
clarification  of  authority  to  offar  invaotocy  financing  aa 
a  nacaaaary  adjunct  to  the  conauaar  loan  poirars  gcantad  laat 
I«ac  (but  undar-utiXlsad  to  data) >  aodaat  axpanaion  of  aarvtca 
corporation  invaataaac  In  ao-callad  'aacond-tiac*  corporations] 
claax  authority  to  joint  vantur*  with  invaataant  f iiaa  capahla 
of  puxchaaiog  portiona  of  J.ow-yialdlng  portfolloai  and,  an  ability 
to  davalop  thrift  corraapondant  ralatlona  through  invaatawnt  In 
tlma  and  aavtnga  dapoalta  of  othar  aavlnga  aaaoelationa ,  not 
juat  coMMaeclal  banka. 

Ma  wars  diaappointad  that  two  provlaiona  eentainad  in  early 
drafts  of  tba  Fsdaral  BoaM  Loan  Bank  Board's  racoanandad  lagialation 
do  not  appear  in  althar  S.1703  or  S.  ITIO. 

Tha  first  would  have  pantittad  a  lOt-of-asaata  authority 
for  direct  InvestBant  In  real  estate  (Including  equity  positional. 
Hot  only  can  this  ba  a  profitable  invastBantoppoFtunityt  but 
direct  real  aetata  Invaabunt  can  provide  tha  background  authority 
for  naw  financing  altamativea  appealing  to  Inatitutioni  and 
their  cuatoaars.   In  a  ntabar  of  juriadietiona,  this  authority 
is  needed  by  Fedsra  Uy-ctiartered  StLs  to  achiava  parity  with 
their  state- charts red  compatitoci.  Ha  understand  that  the 
Treasury  Department  objected  to  thla  provision  on  tha  grounds 
that  It  axcaadad  real  aatate  Inveaf  aiit  powers  available  to 
national  bankat  wa  have  no  objection  to  a  coi4>arabla  change  In 
the  banking  lawa.   (Por  that  natter,  we  do  not  see  why  tha 
nation 'a  real  aetata  financing  spacialists,  aavlnga  and  loan 
aasociations ,  abould  be  governed  by  strict  parity  with  real 
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aaCaca  powacs  iriiicti  happan  to  ba  found  In  the  bankln?  atatutca.) 
Finally,  dlrsct  invaatnant  authority  already  axiata  for 
aarvlca  corporation*  of  Fedaral  8tL»i   tbece  if  no  logical 
reaaon  to  d«ny  it  to  the  parant  association. 

The  aacond  omiaaion  ia  an  adaquata  'leeway*  power  aa  found,  - 
for  axaapla,  in  the  law*  gav*cainq   Federal ly-charter ad  credit 
uniona.   Such  powera,  of  eourae,  give  flexibility  for  buaioasa 
opportuitieiaa  not  found  —  for  one  reaaon  or  another  —  alaewtteee 
in  Che  Hose  Ownera*  Loan  Act.  The  very  limited  auttiorlty  available 
under  preaenC  law  la  restrained  by  langnage  limiting  its  use  to 
investaents  prlaazily  for  residential  and  dqriculturai  purposea. 

I  An  increaaa  to  10%-Of-aBset9  without  designation  is  not  unreasonable 
considering  our  rapidly  changing  financial  world.   The  Bone  Loan 

,  Bank  Board  would  set  rule*  f or  axarcisa  of  any  leeway  authority. 
Direct  inTastaent  in  real  estate  to  lDl-of-ass«ts  and 
a  'leeway'  authority  of  slBllar  size  would  be  useful  additions 
to  the  other  powers  enuaarated  in  S.  1703  and  S.  1720. 
Na  have  alao  reviewed  thoae  sections  of  the 

bills  [Section  214  of  S.  1T03|  Section  134  of  S.  1720)  which 
equate  astab liahttant  or  retention  of  interstate  branches  with 
an  association' a  bad  debt  reserve  tax  deduction. 

The  sections  would  require,  as  a  practical  natter,  that 
out-of-atate  branches  (taken  together)  separately  Meat  the  tax 
coda  definition  of  a  domestic  building  and  loon. 

We  are  opposed  to  thia  limitation  for  aevacal  reasons. 
Piratr  it  appears  to  frustrate  the  very  purpoaa  of  the  aaset- 
iaprovesMnt  sections  of  this  legislation.  The  incongruous 
result  will  be  nodern,  diversified  thrifts  with  broad  new 
asset  powera  within  the  atate  of  original  operation  with  branch 
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■Mtmrks  oparating  wlthoDt  newpoMtn  —  potentially  dragging 
down  earnings  and  raa«rv«a. 

Saeond,  tha  languaga  iapoiaa  algniflcant  BanlCorlnq 
problaaa.   Inataad  of  traating  aaeli  branoh  u  part  of  a 
Mhola  antity,  tha  out-of-acate  beanchaa  will  hava  to  ba 
contEollad  and  auparvlasd  individually. 

Finally,  tba  easult,  at  laaat  froa  a  public  point  of  view, 
will  ba  confuaingi   e.g.,  'Tea,  you  can  gat  a  aBalt  bualneaa 
loan  team   Flrat  radaxal  in  Obio  but  not  teem   ita  branch  in 

Ma  wiah  to  raaind  the  conaittaa  that  while  we  have  not 
actively  aoagbt  intaratata  margaca  aa  a  aolution  to  our 
difflcultlea,  we  oannat  aupport  a  plan  which  would  give  birth 
to  a  blfureatad  ayataw  6t   aavlnga  and  loan  opaxatlona. 

Section  21S  of  3.  1703  (Section  13S,  S.  1730)  unduly 
panalisea  aavinga  and  loan  nanbara  of  certain  holding  coaipanias. 
In  tbis  eaae,  the  penalty  takea  the  form  of  reatrlcting  unitary 
aavlnga  and  loan  holding  conpaniea  to  the  lisited  activities 
autboriied  for  ■nltlpl*  savings  and  loan  holding 
cn^aniea  if  the  insured  aubaidlary  fall*  to  neat  the  definition 
of  a  doeaselc  building  and  loan  contained  in  tha  tax  code. 

He  are  oppoaed  to  this  approach  for  the  raaaona  stated 
above:   it  conflicts  with,  and  panaliiea  uae  of, the  fundamental 
asset  ahortening/ broader  power  purposes  of  this  ccaprehansive 
legislative  Bodernisation.   Bowaver,  in  the  caae  of  a  holding 
conpany  it  also  could  pr^lblt  any  Manufacturing  or  industrial 
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conpany  from  owning  or  continuing  to  own  a  saving*  and  loon 
sincA  thair  activities  (steel  manufacturing,  for  exaiq>le)  would  not 
be  on  the  miltlple  savings  and  loan  holding  coa^any  activities 
list  —  thereby  forcing  divestitures.   Since  we  do  not  view 
acquisition  of  thrifts  by  non-financial  entities  as  anti- 
CMipetitlve  (indeed  It  may  help  to  preserve  co^^tltlon)  we  would 
suggest  that  this  provision  be  removed  from  the  bill. 

If  savings  and  loan  associations  are  to  compete  in 
a  substantially  deregulated  marketplace  for  savings  it  is 
ia^rtant  that  they  have  a  broader  range  of  funds  acquisition  tools. 
In  conparing  cooBercial  banks  and  tavlogs  dsaociations,  ressorohers 
often  overlook  the  stable  and  less-costly  (non-intereat  bearing) 
checking  account  base  enjoyed,  as  a  monopoly,  by  coMMrclal 
banking.   The  lack  of  d^nd  account  authority  "t  SSL*  Is  particularly 
disadvantageou*  in  serving  cu*tomers  from  auch  allied  fields  as 
real  estate  brokerage  and  home  building. 

The  NOH  account*  provided  nationwide  for.  thrift  institution* 
last  year  —  limited  as  they  are  to  individuals  and  non-profit 
entities  —  do  not  satisfy  the  full-service  requirement*  of 
modern  financial  tnatltution  relationships  with  customers.   Indeed, 
Federal  Reserve  figures  indicate  that  since  the  arrival  of  HOW 
account*  nationwide,  savings  and  loan  dsaacldtions  have  captured 
only  101  or  so  lin  dollar  terms)  of  the  'other  checkable  deposit' 
market,  and,  of  course,  are  precluded  from  providing  demand  deposit 
services  for  businesses.   Section  103  of  both  bills  corrects 
this  deficiency.  The  statutory  (though  never  exercised)  notice 
period  for  MOM  accounts  —  now  30  days  —  would  also  be  adjusted 
to  14  days  in  line  with  casraercial  banking  (and  Federal  Reserve) 
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Pr— M>tlon  of  St>t«  LawB  Praventlnq  Exrciaa  of  Du«-On-Snl« 

A  major  threat  to  tb«  pro*p«ct:a  today  for  modami- 
latiMi  of  low-yleldlng  thrift  loan  portfolloa  ia  the 
incraaalng  nnaber  of  Juriadictlona  which,  by  atatute  or 
jodlcial  declaion,  pravant  tba  enforcaaant  of  du«-on-aal« 
clauaaa  contallMd  in  nortgage  contracta.   Such  agraaBentl 
ara  conmonplace  In  BOrtgag*  contracta.   Landara  antared  into 
tha  original  agraaaant  with  tha  understanding  that  the 
financing  oould  ba  tarminatad  on  ohange  in  ownership  of  tha 
•ecurity  proparty.  nils  is  an  eaaential  protection  for  tha 
long-tam  portfolio  lender  againat  the  vagaries  of  tha  econooiy 
far  into  tba  future. 

Though  proponents  of  mortgage  aaaunptiona  frame  their 
arguaenta  *in  the  conauaec's  interest-,  there  are  anti-consutnar 
aspects  to  preventing  execclae  of  due-on-sale  clauses.   For 

II]  Mortgage  lenders  nnist  scoahow  recover  tha  portfolio 
losses  they  experience  when  due-on~sale  enforcamant  is  denied 
them.  Tha   most  obvioas  means  of  accoinptlahing  this  ia  to  post 
higher  Interest  rates  on  all  new  mortgages.  The  result  Is  that 
new  borrowers  —  most  often  first' time  home  buyers  —  in  effect 
are  required  to  subsidiie  those  Individuals  fortunate  enough 
to  posaess  the  large  capital  amounts  necessary  to  qualify  for 
tha  assumption  of  existing  mortgages  --  individuaie  who,  in 
many  cases,  attained  that  capital  through  the  sale  of  another 
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home.   The  Commitcee  must  detennlna  whether  the  higher  lntere*t 
rates  resulting  ftcm   this  subsidy  to  a  privileged  group  1*  in 
the  best  interest  of  the  larger  eonsuBer  claas  at   potential 
home  buyers. 

{2)  AssunptiODS  of  low-intaxast  loans  enable  sellers  to 
demand  higher  prices  for  their  properties,  thereby  contributing 
to  houaing-coat  inflation.  In  an  October  19,  1991,  article  in 
the  waahington  Post,  one  local  realtor  was  quoted  as  aaying, 
'People  axe  going  where  they  can  get  good  financing.  Shrevd 
sellers  realize  that  they  are  sailing  more  than  real  estate, 
but  also  a  low-interest,  long-term  mortgage  bo  they  can  ask  a 
higher  price.* 

131    Bousing  speculators  are  major  beneficiariaB  of  assumption 
of  low-yielding  mortgages.  Again,  the  sane  October  19,  Washington 
Post  article  quotes  two  different  realtors  as  admitting  to  such 
speculation. 

This  Cooaiittee  is  well  aware  of  the  declining  net  worth 
position  of  moat  thrift  institutions.   That  net  worth  is  being 
rapidly  eroded  as  a  result  of  the  squeeze  between  market- rate 
deposits  (in 'increasing  proportion)  and  the  legacy  of  fixed- 
rate,  3D-year  mortgage  loans  {made  in  the  expectation  that  our 
Government  could  control  inflation  and  provide  economic  stabi- 
lity! .   State* iiqiosed  restrictions  on  due-on-sale  condenn  our 
institutions  to  a  'life  sentence"  of  unprofitable  operation  as 
long  as  liability  costs  persiac  at  double-digit  levels. 
Obviously,  this  affects  the  likelihood  for  eventual  assistance 
from  the  F5LIC. 
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Both  8.  1703,  rcconaended  by  FHLSB  Chairman  Richard  Pratt, 
and  youz  S.  1720,  Hr.  Chairman,  addraas  the  due-on-sala  problem. 

Tltl*  III  Of  S.  1703  vould  praempt  State  governmenta  from 
danylnq  tb*  antorcMMnt  of  due-on-aale  clauaea  in  the  caae  of 
F«d8cal  iaaUtutiona  ~  national  banka,  Pedarally-chartarad  S«Li 
The  lawa  goveminq  state-<diaxter«d  dapoaitorlea  would  not  b« 
ao  preempted,   nie  mortgage  market  la  national  in  acope  and 
the  financial  health  of  thrift  Inatitutiona  ia  vital  to  the 
stability  of  our  antira  flnanoial  ayatam.  Ma  aee  no  justi- 
fication for  rastricting  override  of  due-on-sale  to  Fadarally- 
cfaartered  depositaries.   Fart  C   of  Title  I  of  S.  1T20  would 
apply  to  all  mortgage  lenders,  regardlaas  of  charter.   The 
section  alao  would  parmit  States  to  override  the  preemption 
within  thraa  years  of  enactment  of  S.  1720. 

The  V.   S.   Laagne  of  Savings  Associations  supports 
extension  of  the  preemption  to  all  mortgage  lenders ,  State-  as 
well  OS  Federally^chsrtared,  as  provided  in  S.  1720. 
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Extraordinary  Authority  Relating  to  Thrift* 

Though  condltiona  ara  difficult  today  for  savings  and 
loan  associations,  we  do  not  objact  to  most  of  the  extraocdinazy 
supervisory  authority  requested  by  the  regulators  —  as  long 
as  it  Is  considered,  as  you  have  done,  along  with  broader 
powers  and  Federal  preemption  needed  to  deal  with  the  under- 
lying borrow-short,  lend-long  dilemaa  which  bo  disadvantages 
thrift  institutions. 

there  Is  one  provision,  in  particular,  which  we  continue 
to  oppose.   That  is  the  prospect  of  Inviting  conDercial  bank 
and  bank  holding  company  takeovers  of  distressed  thrift 
Institutions. 

As  you  know,  we  sv^iported  the  efforts  of  the  leadership 

of  this  Committee  in  the  96th  Congress  (Senate  aswndmeDta  to 

H.R.  SG2S)  to  attain  legislation  prohibiting  thrift  acquisitions 

by  bank  holding  company  firms  generally.   He  continue  to  find 

persuasive  Senator  Eroxmire's  justification  for  the  ban  as 

presented  on  the  Senate  floor: 

'The  purpose  of  the  amendment  Is  to  make  sure  that 
the  period  of  transition  ...  that  the  SCL  and  mutual 
savings  bank  industry  is  entering  in  the  wake  of  the 
. . .  Deregulation  Act  . , .  does  not  lead  to  a  wave  of 
takeovers  of  S&Ls  and  mutual  savings  banks  by  banks 
...  Congress  has  ...  changed  the  rules  of  the  gome 
for  thrift  inatitutlonH,  presenting  them  with  a  con- 
siderable challenge  that  they  must  meet  In  order  to 
continue  in  business  and  continue  to  satisfy  our  nation's 
housing  credit  needs.   At  the  same  tiiae,  the  new  powers 
given  thrifts  have  made  these  Institutions  more  at- 
tractive acquisition  targets  ...  and  have  made  ..  (such) 
acquisitions  a  more  potent  method  of  circumventing 
restrictions  on  interstate  branching  by  commercial  banks." 

It  is  our  understanding  that  the  Federal  Reserve  Board,  in 

the  course  of  submitting  a  study  to  the  Connittes  on  the 
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l^licaciona  Of  th«  ■cqulaltlon  of  Uirlfta  by  bank  holding 
coqwnies,  haa  again  raquaatad  tha  guidance  of  Congreaa  on 
thla  iBpoctant  policy  iaaoa.   And,  wa  ondaratand  chat  at  leaat 
on*  application  Is  pandlog  for  •  bank  takaover  of  a  thrifti 
givan  tha  changaa  in  thrift  power*  of  tha  pait  few  yeara, 
^plication  of  the  axlatlng  'cloaaly  related  to  banking  aa 
to  be  a  proper  incident  thereto'  atandard  mlgbt  well  lead  to 
approval  in  the  abaenoe  of  Congreaaional  guidance. 

Hith  this  proapect  in  aind,  w*  again  recomiend  Congresiional 
direction  through  a  prohibition  generally  of  bank  holding  conpany 
acqulsitiona  of  thrifta. 

Out  recaawniJatlMt  appllea  in  tupervlaery  altuatlona,  aa 
wall.   Certainly  the  Federal  BoMa  Loan  Bank  Board  and  tha 
Federal  Savlnga  and  Loan  Inauranca  Corporation  have  denonatrated 
In  recant  weeka  their  ability  to  deal  with  problem  aituationa 
within  the  fratawork  of  FSLIC-lnaured  partneirships.   In  the 
present  econoaiic  anTirannant  (and  congldering  bank  earnings. 
Table  1) ,  inviting  bank  holding  company  bids  In  the  auction 
for  troubled  thrifta  would  result  overwhelmingly  in  bank  take- 
overs.  In  ellfect,  Barket-entry  opportunities  would  be  auctioned 
off  to  the  lowest  bidder.   In  soaa  marketa  this  would  concentrate 
banking  resourcasr  to  the  degree  thrifts  are  swallowed  whole, 
the  availability  of  housing  credit  would  suffer.  As  Senator 
Proioaire  correctly  observed,  this  is  a  back-door  route  around 
the  McFadden  and  Douglaa  Acts  —  which  you  have  put  off  for 
conaldaratloa  at  a  later  date.   Furthemore,  opening  the  door 
to  bank  acquisition  of  thrifts  as  a  supervisory  matter  may  not 
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b*  a  loating  solution]  after  the  expanBlonary  appatltea  of 

a  few  bl9  banks  are  satlsfiad,  tlu  FSLIC  and  FDIC  nay   still  find 

themselves  in  a  despacata  search  for  partnars. 

Turning  to  other  OBBrgency  assistance  portions  of  S .  1720 
and  of  S.  1703,  we  have  no  way  of  Icnowinq  the  situation 
confronting  the  Fedecal  Deposit  Insurance  Corporation  —  and 
therefore  do  not  axpras*  an  opinion  on  the  sections  affecting 
thair  supervisory  powers. 

Ha  would  also  like  to  connant  briefly  about  additional 
section*  —  and  about  a  section  contained 
in  earlier  drafts  --  but  deleted  in  this  version. 

The  amission  is  tbe  section  of  Chalraan  Volcker'e  draft 
of  Hay  la  providing  an  iocraaaa  in  the  FSLIC's  credit  line 
to  the  Treasury  from  the  current  $750  nlllion  (established  in 
19S0)  to  $3  billion.   As  indicated,  this  backstop  authority  has 
not  been  revised  iji  over  30  years  —  thou^  the  savings  and 
loan  buelnass  has  grown  froo  $13  billion  in  insured  deposits 
to  almost  S5DC  billion.   He  understand  that  the  Treasury  objects 
to  the  increased  backstop  authority.  He  believe,  however, 
that  the  increase  in  the  Treasury  borrowing  line  for  the  FSLIC 
is  sinply  a  prudent  Governmental  housekeeping  measure  and  nay 
have  tome  reasaurance  value  to  depositors  in  insured  institutions. 

SiBd,larXy,  portions  of  earlier  drafts  providing  the  FSLIC 
with  authority  to  'make  deposits  in'  and  'purchase  securities 
of  institutions  in  need  of  assistance  should  be  restored. 

The  U.  S.  League  has  long  advocated  the  Federal  Home  Loan 
Sank  Act  aMandnents  provided  by  Section  156  of  S.  1730  (Section 
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406  of  S.  1705).   Th*  atatutory  rwjulmwnt  that  District 
PBLBanks  ti«  up  20  parcent  of  thair  aaminga  Baai-aimiially 
by  adding  tba*  to  rasarvas  ia  a  ralie  from  tha  '30ar  it 
pcavants  tha  DiaCrieC  Banka  fra«  fulfilling  thair  purpoaa  aa 
central  liquidity  facilitiaa  to  aarva  tha  tanporary  bocrouing 
naada  of  aaabar  aavinga  and  loan  aaaociationa  and  loatual  aavinga 
banka.   Similarly/  tlta  Diatcict  Banka  ahould  be  permitted, 
when  aavere  financial  conditiona  axiat,  to  diatributa  accuanilatad 
ondividad  profits  aa  divldanda. 

SaotiOD  157  of  S.  1720,  enabling  tha  PSLIC  to  borrow  fron 
ita  cooipanlop  Padaral  BoaM  Loan  Bank  Syataa,  ia  alao  a  uaaful 
change  in  axiating  law.   The  federal  Hoae  Loan  Bank  Board,  aa 
'parent'  of  both  entitlaa,  ahould  have  greater  flexibility 
in  adjusting  the  resourcea  at  ita  coauuid  Co  laaet  economic 
conditions  affecting  aavinga  and  loan  institutions. 

lAiile  we  do  not  oppoae  the  first  purpoae  of  Section  1S8 
—  authority  (or  the  FSLIC  to  suspend  tviporarily  pay-out  from 
its  old  Secondary  Baaarva  whan  extraordinary  financial  conditiona 
exist  for  the  Corporation  —  we  have  reservations  about  the 
ranwining  language!   '  and  utiliie  aaid  raaarve  on  the  aaaie 
baaia  aa  the  Primary  Reaerve.*  Thia  latter  authority  raiaea 
problama  of  equity  in  tha  treatment  of  inatitutiona  which,  for 
a  variety  of  raaaona,  'over  paid'  into  the  Secondary  Reaerve 
yeara  ago,  and  praaenta  accounting  and  financial  statement 
diacloaura  difficulties,  too. 

nie  language  in  Section  153  of  S.  1720  (Section  403  of 
S.  1703),  regarding  emergency  stock  charters,  contalna  on  inportaot 
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ivfinenent  in  existing  Law)  indemnification  agreements  vould 
be  negotiated  on  a  case-by-cas«  ba»ia  between  the  Fsi-IC  and 
FDIC  when  a  mutual  savings  bonk  which  has  converted  to  federal 
charter  [  and  switched  ins urance-of- accounts  funds)  subsequently 
becooies  a  supervisory  problem. 

One  final  conment  about  the  emergency  assistance  requests 
of  the  regulators.   The  Committee  may  wish  to  consider,  as  your 
Bouae  counterparts  have  dene,  a  one-year  'sunset'  on  the 
authorities  granted  —  particularly  in  liqht  of  your  intention 
to  examine  the  broader  questions  of  McFadden  and  Douglas  Act 
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Incr«— d  Account  Inauranc*  for   IRA/K^ogh  D«po»ltor» 

On*  vary  iRportant  addition  to  th«  Advinistration- 
approvad   'Pratt  Bill*  mad*  by  you,   Hr.   ChaliBan,    la  Incceasad 
insuranca-of-accounts  covarag*  tor  ISA/Kaogh  dapoalfcora. 

Th*  praaant  SlOOiOOO  limit  ia  claarly  inautficiant  for 
ratixanant  aavinga.      Praquantly,   cuatonara  opan  thaaa  accounta 
witl)  alsaabl*  lump     aum  diatributiona  from  panaion  plana,  althar 
on  early  ratiranan^  or  whan  plana  are  taminated  by  amployeri. 
Furtharmora,   by  thalr  vary  aatura,    IRfc/Kaogh  accounta   involve 
•yataaatic  annual  addltiona  ~  in  aawunta  recently  axpandad 
(doubled  in   the  caaa  of  a*lf-a«ployad)    by  tba  Tax  deduction 
Act.     And,   aa*  you  ara  wall  awara,    the  Tax  Act  containa 
an  authoriiation    (beginning  January   1)    for  a  universal  ISA  which 
parmita  participanta   in  qualified  cooqiany  penaian  plana   to  aupplament 
tbair  retiraaent  planning  with  IRA  savinga  progruna. 

lAA/Xeogh  depOBitora  are  valuable  long-term  cuatomars,    particularly 
for  mortgage  landera  aueh  ai  aavlnga  and  loan  aaaociationa 
~  ainea  the  tax  lava   Inhibit  withdravals.      Forcing  them  to  aplit 
accounta  ox  depoBitoriaa  when  their  account  aurpaaaaa   $100,000 
ia  a  naedleaa  inconvaniance . 

We  Btrongly  andorae  the  Increase  in  deposit  insurance 
coverage  for  thaaa  ratiranant  aavings  plana. 
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Mitcellaneoua 

H*  would  llk«  Co  comnent  bristly  about  a  nunbec  of 
miacallanaoua  sections  of  S.  1720  and  S.  1703. 

Ha  atrongly  aupport  the  modification  in  axiating  law 
Improving  Che  ability  of  the  redecal  Homa  Loan  Hortgags 
Corporation  to  pucchaa*  loans  Dora  than  on*  yaax  old.   Tha  racantly 
developed  ?HLHC  "swap  progran*  is  an  Important  naw  tool  in  our 
quast  to  turn  ouz  low-yielding  loans  in  portfolio  into  potentially 
liquid  asaata.   The  exiating  statutory  language  restrict*  the 
flexibility  needed  to  meet  tha  daaumd  for  this  progran. 

One  way  to  halp  anaura  that  the  nation 'a  thrift  institutions, 
as  well  as  other  types  of  lenders,  will  continue  to  provide 
support  to  the  housing  market  in  tha  future,  ia  to  expand 
the  aacondary  market  tor.  home  mortgages.   In  the  future,  lenders 
will  want  to  aall  more  ot  the  fixed  rata  mortgagea  they  originate, 
aa  wall  as  many  ct  the  adjustable  rate  mortgages  they  make. 
In  ouc  view,  the  current  secondary  market  is  not  large  anougrh 
to  absorb  the  increased  demands  tdiich  will  be  placed  upon  it. 

The  Federal  Home  Loan  Mortgage  Corporation  haa  proposed 
a  plan  by  which  £ts  operations  could  be  expanded  by  $30  billion 
per  year  to  help  accoemodate  the  Increased  demand  for  secondary 
market  aasiatanca.   The  O.S.  League  aupporta  this  legislation 
and  urgaa  the  Committee  to  give  careful  consideration  to  it 
aa  aoon  aa  poaaibie. 
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Sactlons  in  both  bills  (174  through  178  of  S.  1720,  S04 
through  SOS  of  S.  1703)  which  noduniia  the  collat«ralitation-£or- 
Bdwtc«a  language  of  tha  1933  Pedaral  Homa  Loan  Bank  Act. 
provld*  short-tarn  dual  FSLIC  coverage  for  cocoon  depositors 
of  Bez^ad  institutions,  delet*  obsolsta  FELBank  atockholding 
cequicemenu  for  a  handful  of  tasnbar  inscitutioriBi  permit  coapanaation 
for  Federal  Savings  and  Loan  Advisory  Council  nanbera,  and  restrain 
in-and-out  neodaership  In  the  Federal  Home  Loan  Bank  System 
are  all  desirable. 

By  separate  letter  to  Senator  Tower  dated  July  21,  1981  (at 
the  time  of  haazln^  on  S.  14061,  we  have  previously  endorsed 
Title  IV  of  S.  1720  providing  a  Federal  override  of  state 
usury  limits  on  consusar  credit. 

We  note  that  Section  230  of  S.  1720  deal*  with  omandBants 
to  Title  II  of  tha  Director  Interlocks  Act.   Ha  believe  that 
title  is  in  need  of  change  because  its  effect  is  one  of 
discouraging  margera  —  a  particularly  unwelcooie  result  in  the 
current  climate. 

But,  we  view  with  skepticism  provisions  such  as  those 
in  Section  230  which  tighten  rather  than  relieve  reatrlctlons 
involving  interlocking  directorates.  He  would  reconnend  that 
Section  230  be  dropped  from  the  bill  and  that  the  Conraittee 
also  consider  nodlfylng  Title  II  so  that  it  does  not  mandate 
a  choice  between  maintaining  existing  directors  or  effecting 
a  merger.   In  particular,  the  legislation  needs  to  be  clarified 
to  assure  that  directors  'grandfathered'  for  10  years  at  time 
of  enactment  in  197S  are  not  'cut  off  by  virtue  of  a  'change 
in  circumstances*  such  as  a  merger  or  branch  expansion. 
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He  also  support  the  direction  of  Section  211  of  S.  1720 

—  the  small  inatitutlona'  eseii^tion  from  the  "unlvecaal* 
reserve  requirements  ii^osed  by  the  Monetary  Control  Act. 
Frankly,  given  the  HOH  accounts  performance  to  date  at  savings 
and  loan  associationa ,  this  exemption  level  could  be  raised 
significantly  without  impacting  the  conduct  of  monetary  polioy. 
(In  the  aggregate,  all  StLs  of  5100  million  or  Issa  in  size 
hold  leas  than  $2  billion  in  NCH  balances.)   A  threshhold  of 
$25  million  would  be  reasonable,  in  our  view.   Further,  the 
current  statute  could  be  refined  to  permit  quarterly  reporting 
by  smaller  institutions.  He  know  o(  one  case  where  rural 
Institutions  are  paying  $1,200  a  year  for  service  bureau  monthly 
raporClng  of  llonetary  Control  Act  data,  even  though  there  is  no 
prospect  that  transaction  balances  will  grow  to  reservable 
liability  site. 

Finally,  we  do  not  oppose  the  authority  provided  in 
S.  1720  for  national  banks  to  deal  in  and  underwrite  revenue 
bonds.   If  this  authority  should  b*  construed  to  include  mortgage 
subsidy  bonds  —  an  area  of  considerable  activity  in  recent  years 

—  we  would  see  no  reason  to  exclude  savings  and  loan  participation. 
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8.  1721  —  eoo«olld>tlnq  Imuranen-of-Aecounti  Aq«nciM 
H*  oppoa*  your  co^ anion  place  of  leglalatloni  Mr.  ChalrmaHf 
Mhleti  would  a*r9*  th«  FSLIC  and  shar*  insurance  fuDds  into  th« 

PDIC  (S.  1721). 

Kipaiidiiig  tha  PDIC  to  includa  aavlnga  and  loan  aaaoclationa 
inanrad  by  tba  fSI^C  and  cradle  unlona  Inaurad  by  NCUA  would 
cxaata  an  Inaffldant  raqulatory  organlistlon.  At  tha  praaant 
tiaa.  Cor  axaipla,  tlM  FRLBB  (Inda  It  oacaaaary  to  daal  with 
a  nuAar  of  problaa  inatitutlooa .  Tbia  procaaa  novaa  such 
■ora  ai^adltlonaly  whan  tha  Federal  Savings  and  Loan  Inauronca 
Corporation  la  a  conatltuant  part  of  tha  fadaral  Hobm  I>oan 
Bank  Board's  operatlona.   Requiring  the  FHLBB  to  operate  with 
an  antiraly  dlffarant  agency,  tha  PDIC,  would  sake  for  aany 
Inelflclenclea  ralattva  to  tha  praaant  aystaa.  He  ijMglna, 
tlw  aaMe  obaervation  would  pertain  to  tha  HCCk. 

na  altuatlon  would  be  particularly  difficult  in  the  caaa 
of  State- char cared I  but  Padarally-lnsured  aavlnga  and  loan 
associations.   Divorcing  tha  FSLIC  frca  tha  Hcom  Loan  Bank 
Board  would.  In  effect,  add  a  third  layer  of  supervision  — 
the  State  sivarvlsor,  the  FHLBB  and  tha  PDIC.   Thus  an  additional 
layar  of  auparvision  would  result  tram   tha  proposed  legislation 
for  Approximately  2800  Inatitutlona. 

Beyond  theae  probleaa  It  ahould  be  noted  that  tha  coapatitlon 
which  aervaa  aa  a  self-regulator  in  tha  private  sector  can  alao 
serve  this  function  to  soma  dagra*  with  respect  to  governmental 
agencies  performing  similar  rolas.   It  would  be  a  miatake  to 
create  a  single  nonopollatlc  agency  rather  than  to  continue 
with  three  quasi-cca^etitive  organiiationa. 
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Our  objection*  to  conaolidatin?  PSLIC  with  FDIC  (as  wall 
aa  with  th«  Hational  Cr*dtt  union  Inauraacs  Fundi  hav«  be«n 
ast  forth.  Hhatavar  policy  csaaona  nay  •sen  to  juftify  thi* 
concolidatiOD,  It  should  not  b«  uaed  to  gain  'back  dooc  controls' 
over  StL  ssaociation*  by  th«  FDIC.   For  axas^le.  Section  131 
of  the  bill  (S.  1721)  would,  among  othar  things,  subject  S(L 
associations  to  the  1966  Bank  Hacger  Act.   This  law  pertains 
to  large  cccnmercial  banks  seeking  anrger  partners  and  wanting 
■one  degree  of  certainty  that  the  narger  -—  after  sane 
raasonabl*  period  of  tine  --  will  not  be  challenged  by  govamraent 
agancie*  on  anti-trust  grounds.   In  general,  tha  policy  of  the 
Sank  Merger  Act  need  not  ba  applied  to  the  narger  of  541. 
associations  principally  because  the  Justice  Departnent  has  rarely, 
if  ever,  sought  to  block  such  mergers  for  anti-conpetitiva 
or  anti-trust  reasons.   Secondly,  the  FHLBB,  through  infonoal 
procedures,  already  checks  with  the  Justice  Department  to  detennine 
if  there  is  any  anti-trust  objection. 

In  summary,  tlie  principal  reasons  for  consolidating  the 
insurance  corporations  are  presumably  to  strengthen  the 
account  insurance  functions  and  to  reduce  tha  number  of 
agencies  in  the  name  of  increased  government  efficiency. 
Combining  the  Insuranca  corporation  should  not  be  uaed  to 
expand  FDIC  control  over  S&L  associations  in  areas  outside  the 
:  insurance  function. 
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S.   1686.   Oi«  Local  flOTBmaant  SOW  Account  Bill 

«•  ar*  plaaaed  to  nippart  Sanator  Luqar'i   S.    1686,    the 
Local  Govanuwnt  HOH  Account  Bill.      Mora  cfflciant  cash  mana^omaitt 
ahanld  ba  a  goal  at  all   lavala  at  govarniMnt,   and  savinqa  and 
loan  asaoclationa  ara  anxious  to  offar  ttieir   aarricaa   in 
Bctalavinq  that  objaotiva.     Savaral  yaara  ago  tba  Advisory 
Co^iisBion  on  Intargovamnantal   Halations  datailad  in  a  report 
to  your  Cennitta*  how  state  lawa  and  archaic  collatacaliiation 
requironents  operate  to  exclude  savinqa  aaaoclatians   froa 
receiving  TOTaxnatant  deposits.      Higher  public   funds' ?SLIC  and 
PDIC  coverage  adopted  at  that  tine  helped  to  unlock  some  of  thoae 
tnnda   for  inveatnant  in  savings   asscclAtions.      Ratcm  of  the 
Padaral  tax  and  loan  account  systan  also  provided  some  new 
opportunities  for  housing- specialised  depoaitoriea. 

S.    isas  would  continue  that  progress.    Savings  and  loan 
associations  would  be  parmltted,    along     with  comarclal  banks 
and  credit  unions,    to  accept  sbort-tem  surplus  govemmantal 
deposits  and  pay  s   rata  conparabla   to  the  return  for  Federal 
tax-and-loan   funda.      Curthannore,    the   legislation  would  correct 
a   situation  whar*  only  a  very   llAited  nuabsr  of  govamnental 
units  ~   thanks   to  a  recant  court  decision  —  are  able   to 
avail  thapualvas  of  HOW  accounts.     Both  actions  would  is^rova 
the  nanagaBant  of  the  public's  '''^"'f    at   the  State  and  local   level  ~~ 
to  the  benefit  of   taxpayers,    governmental  officials  and 
institutions  alike. 
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Ne  might  alio  ream  our  raqu«at  at  this  point.   Me.    Chalcnan, 
as  w*  tuv*  don*  rapaatedly   in  tha  past,   tor  full,    100%  FSLIC/FDIC 
InBoranca  of  public  funda.      Your  CoiMd,tCa«  unaniDoualy  approvad 
•uch  lagialation  in  tha   laat  Congraaa.      Tha  rSLIC  haa   tastifiad 
that  attcta  broadanad  covaraga  for  public  unit  accounta  baa  s 
nagli^ibl*  impact  on  tha  axpoaura  to  loaa  of  tha  Inauranca 


dbyGoc^le 


»fcir«hou«li«  mrfww,  Ifctiav  >tofct  Witual  T\xa» 

Bafor*  concluding,   <*■  would  llk«  ta  again  urga  Connittae 
aeCion  on  two  mattara  within  your    jurisdiction  —  but  not 
containad  in   tha  co^xahansiTa   legislation  pending  today. 

Hhila  auch  provisiona  aa  tba  due-on-sale  preai^tion, 
aaMDdaant  to  tha  FBLHC  statutory  ceatriction  od  purchaalng 
oldar  loMta,   and  tha  "Joint  venture"  authority  for  Pedarally- 
chartarad  savings  and  loans  all  addrasa  parts  of   tha  low- 
yielding  Mortgage  portfolio  problan    . . .    the  magnitude  of  this 
drag  on  S&L  oparatione  is  ii^anaa.      Over  5300  billion  in   loana 
reaaiii  at   unproductive  yialda   in  inatltutional  portfolios. 

An  additional  tool   for  dealing  with  this  fimdaaantal 
problaa  is  S.    985.    lagislation  introduced  by  Senator     Hoynihan. 
lAich  would  permit  the  axchanga  of   low-yielding  nortgagea  for 
non-marketable  aubordinatad  notes  froo  the  TSU-C  and  FDIC. 
nie  plan  would   utilize  the  accunnilated  reaourcea  of  the  PSLIC 
and  FDIC   funds  within  carefully-defined  limits)      it  does  not 
involve  appropriated  funds.      Institutions  permitted  the   'awapa" 
would  be  required  to  radean  the  warehoused  loans  from  the 
third  to  tenth  year  after  tha  exchanges. 

Ha  continue  to  believe  that  the  efficient  conduct  of  our 
nation's  monetary  policy  requires  aone  accountability  for  the 
enormous  money  market  lautual  fund  industry  ...  now,  $160 
billion  in  assets.  Subsequent  to  your  hearinga  in  Hay  on  this 
subject.  Chairman  volcker  testified  onthe  Bouse  side  that 
reserves '  authority  for  those  money  funds  with  tran a actionable 
features  would  be  desirable  for  the  conduct  of  monetary  policy. 
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Km  of  S«pt«^>«r   9,    1981,   MOIFa  at  all  typMS  had  lau 
than  141  of  etaeir  aBacta  in  O.S.   Treasury  and  Padaral 
agancy  sacuritlaai    35.8%  was  inTaatad  in  co^nrcial  papari 
22.5%  in  larg*  CDa    (alaoat  aicluaivaly  of  tha  largcat,   aonay 
cantar  banks) ;    and,    13.9%  in  Eacodollar  and  TaAkaadollar  CDa. 
The  iiliiiiiiiiiiiiil    growth  of   the  caaoarcial  papar  ■arkata,  bayoDd 
tha  reach  of  Che  Fed'a    controls  on  bank  lending  to 
corporate  borrowars,   baa  baan  made  possible  by  the  MMFs.      Hi* 
juabo  CO  invsstaant  reflects  the  drain  of  aarlngs  froa  local 
co^Bunitias  to  large,  »an*y  cantsr  banks.     Tha  significant  use 
of  foreign  deposltorias  and    foreign  markets  points  up  the 
ability  of  WMPs  to     coaplicate  the  operation  of  dooestic 
monetary  policy. 

Ne  would  hope  that  your  ccoprehensive   lagislativs  effort 
would  not  ignore  the  Bonay  market  fund  problea.      Placing 
raaervaa  on  funds  with  transaction  account  acceaslbility  is  one 
step.     Another  might  be  to  require  that  funds  devoted  to  serving 
individual  investors  invest  significantly  in  U.S.    Treasury  and 
agency  securities.      This   'shift  to  quality*  would  not  make 
HHKPa  uncoivatitive.      kt  the  same  time,    it  would  increase  the 
demand  for  Treasury  issues ,   with  the   iznportant  side  effect  of 
lowering  the  coBta  of  financing  the  deficit  and  depressing  the 
private   sector  deposits   tied  Co  Treasury  ri 
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This  coneludas  our  taitiaiony. 

Mr.  Chairoan,  again  we  coBpliment  you  for  atteiq>tlng 
to  daal  with  the  altuatlon  confronting  savings  and  loans  and  other 
financial  institutions  In  a  coaprehensive  manner.  Your 
principal  introduction,  S.  1720,  is  a  far-reaching  and  coi^lsx 
effort.  Because  of  the  brief  tine  between  announcement  of  these 
hearings  and  the  preparation  of  this  statement  it  was  impossible 
for  our  counsel  tc  examine  in  detail  all  of  the  statutory  language 
used  to  accomplish  Tarioua  objectives.  He  would  like  to  reserve 
an  opportunity  to  submit  further  technical  suggestions  by  the 
conclusion  of  your  hearing  record,  if  that  would  be  acceptable. 

Again,  you  have  our  appreciation  for  being  permitted 
an  opportunity  to  appear  today. 

Ill 
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The  Chairman.  Mr.  Coles? 

Mr.  Coles.  Mr.  Chairman,  members  of  the  committee,  I  am  Jim 
Coles,  president  of  United  Savings  of  Texas  and  treasurer  of  the 
National  Savings  and  Loan  League,  on  whose  behalf  I  appear 
before  you  today. 

The  National  League  met  last  week  at  its  38th  annual  conven- 
tion. As  you  would  expect,  the  issues  before  the  committee  today 
were  of  primary  concern  to  all  of  us.  Before  commenting  on  the 
legislation,  I  want  to  report  to  this  committee  that  our  meeting  was 
both  upbeat  and  optimistic.  Our  members  are  determined  not  only 
to  survive  the  present  environment,  but  to  come  out  of  it  stronger 
and  more  profitable. 

To  a  great  extent,  our  optimism  hinges  on  the  expectation  of 
3  of  the  legislation  before  this  committee.  As  we  said  to  the 


committee  last  spring,  the  savings  and  loan  industry  is  facing  a 
hostile  economic  and  financial  environment  that  has  caused  a 
severe  earnings  problem.  The  source  of  this  problem  continues  to 
be  the  high  and  volatile  interest  rates  our  economy  has  experi- 
enced since  the  mid-1970's,  but  especially  during  the  last  18  to  24 
months. 

In  the  long  run.  we  cannot  function  in  that  kind  of  environment, 
at  least  not  as  we  are  presently  structured.  We  are  still  operating 
in  a  world  where  we  are  victims  of  our  former  very  restricted 
assets  structure,  but  at  the  same  time  we  have  to  cope  with  a 
liability  structure  which  heis  changed  drastically  in  the  last  2 
years.  In  that  period  of  time,  savings  and  loan  profitability  has 
dropped  from  a  0.83-pereent  return  on  assets  in  1978  to  a  negative 
0.49-percent  return  during  the  first  half  of  1981.  This  is  due  almost 
entirely  to  increasing  market  sensitivity  and  rising  costs  of  our 
liabilities. 

Commercial  banks,  by  contrast,  have  for  the  most  part  remained 
quite  profitable,  not  because  their  liabilities  are  so  different,  but 
because  their  assets  com[>osition  is  much  more  market-sensitive 
than  ours. 

I  think  it  bears  repeating  that  thrift  institutions  are  experienc- 
ing financial  hardship  today  because  we  have  done  our  job  well. 
Spinning  in  1933,  the  Congress  called  upon  us  to  provide  long- 
term  financing  for  homeownership.  We  did  that.  Beginning  just  a 
few  years  ago,  the  Congress  also  called  upon  us  to  pay  market  rates 
of  interest  to  our  depositors.  We  are  currently  doing  that.  The  net 
result  is  assets  with  fixed  return  and  average  lives  of  approximate- 
ly 10  years,  and  a  liability  mix  of  75  percent  having  maturities  of 
less  than  1  year  and  costs  fluctuating  wildly  from  month  to  month. 

IMMEDIATE  ASSET  DEREGULATION 

Given  the  pace  of  liability  deregulation  and  the  growing  direct 
competition  from  unregulated  financial  conglomerates,  who  are 
free  to  operate  nationwide,  there  is,  in  our  opinion,  only  one  course 
left  to  us — immediate  asset  deregulation. 

Both  S.  1703  and  S.  1720  essentially  represent  the  principle  of 
specialization  by  choice.  With  this  authority,  thrift  institutions 
would  be  able  to  meet  the  credit  demands  and  use  the  profit 
opportunities  of  their  individual  markets.  There  would  in  all  likeli- 
hood still  be  specialization,  but  it  would  vary  in  type  and  degree, 
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from  place  to  place,  atnd  from  institution  to  institution.  We  believe 
Uiat  most  thrift  institutions  would  remain  closely  associated  with 
the  real  estate  industry,  given  their  existing  management  skills 
and  expertise. 

It  is  with  this  background  and  this  view  of  the  future  that  we 
have  endorsed  S.  1703  and  the  comparable  sections  of  S.  1720.  We 
do,  however,  have  a  few  suggestions  for  changes,  and  additions, 
which  we  hope  this  committee  will  incorporate  in  the  legislative 
package  to  be  sent  to  the  Senate  floor. 

Title  I  of  S.  1703  and  title  I,  part  A  of  S.  1720  would  authorize 
direct  financial  assistance  to  financially  distressed  institutions.  It 
would  permit  the  regulatory  agencies  to  arrange  mergers  across 
State  lines,  and  among  different  types  of  institutions.  The  National 
League  supports  the  powers  that  have  been  requested  by  the  r^u- 
latory  agencies;  however,  we  do  have  some  concern  that  we  believe 
cein  be  accommodated  in  the  context  of  the  legislation  they  have 
proposed. 

In  order  to  minimize  the  possible  threat  to  the  dual  banking 
system,  we  recommend  that  Congress  admonish  the  regulators  to 
seek  mergers  of  like  charters  and  to  consult  with  State  r^ulators 
where  State-chartered  institutions  are  involved. 

We  alao  feel  very  strongly  that  Congress  should  insure  that 
mergers  between  different  types  of  institutions  are  only  a  last 
resort,  and  that  savings  and  loan  holding  companies  have  recipro- 
cal power  to  acquire  banks.  Emergency  acquisitions  of  State-char- 
tered 8.  &  L.'s  in  another  State  by  multiple  S.  &  L.  holding  compa- 
nies have  the  advantage  of  permitting  the  retention  of  the  State 
charters  of  acquired  institutions.  We  believe  the  preservation  of  the 
State  charters  in  emergency  cases  should  be  given  this  high  prior- 
ity by  the  FSLIC  in  order  to  avoid  erosion  of  the  dual  banking 
system.  We  also  recommend  that  the  committee  approve  interstate 
acquisitions  of  S.  &  L.'s  by  multiple  S.  &  L.  holding  companies  in 
nonemergency  cases.  The  interstate  prohibition  on  such  acquisi- 
tions is  outmoded,  given  today's  economic  climate. 

We  further  recommend  that  section  40(CK2)  of  the  National 
Housing  Act  be  amended  so  that  multiple  S.  &  L.  holding  compa- 
nies would  be  treated  the  same  as  the  unitary  holding  companies 
with  respect  to  permissible  nonsavings-and-loan  activities. 

In  addition,  the  National  Savings  and  Loan  League  supports 
authority  to  permit  S.  &  L.'s  to  enter  into  voluntary  mergers  and 
to  branch  across  State  lines. 

The  National  League  supports  Federal  preemption  of  State  re- 
strictions on  due-on-sale.  Without  the  clear  right  to  exercise  the 
due-on-sale  provisions  of  a  mortgage  contract,  the  current  financiEil 
strain  on  thrift  institutions  will  continue,  despite  the  passage  of 
this  legislation,  and  the  ve^  positive  steps  taken  this  year  by  the 
Federal  Home  Loan  Bank  Board  in  authorizing  flexible  mortgage 
instruments  for  all  institutions. 

The  longer  the  old,  below-market  loans  remain  on  the  books,  the 
slower  the  recovery  of  our  institutions.  I  think  everybody  under- 
stands that  it  will  take  some  time  for  our  £issociations  to  realize  the 
full  benefit  of  the  powers  granted  by  this  l^slation.  The  longer 
these  old  loans  remain  on  the  books,  the  longer  it  will  take  for 
these  benefits  to  be  truly  effective. 
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Restrictions  on  the  use  of  due-on-sale  provisions  directly  and 
adversely  impact  the  financial  health  of  the  mortgaige  lending  insti- 
tutiotiB.  Because  this  adverse  effect  would  apply  to  both  Federal 
and  State-chartered  institutions,  we  believe  that  Federal  preemp- 
tion is  fully  justified  for  all  lenders  without  the  authority  of  the 
States  to  reimpose  restrictions.  The  availability  of  mortgage  credit 
throughout  the  Nation  will  increasingly  depend  on  investments 
through  secondary  market  mechanisms,  specifically  FNMA  and 
FHLMC.  We  strongly  believe  that  a  complete  and  permanent  pre- 
emption is  essential  for  the  efficient  operation  of' this  important 
component  of  our  mortgage  delivery  system. 

As  I  mentioned  earlier,  we  believe  most  thrift  institutions  will 
remain  closely  tied  to  real  estate.  Many  State-chartered  savings 
associations  presently  have  authority  to  invest  directly  in  real 
estate  developments.  This  investment  opportunity  has  been  a  very 
important  and  useful  profit  opportunity  for  these  institutions.  The 
National  League  urges  this  committee  to  include  in  its  legislation 
the  same  authority  for  federally  chartered  associations. 

We  believe  that  the  inclusion  of  such  authority  would  be  consist- 
ent with  the  der^ulation  theme  of  the  legislation,  and  would  at 
the  same  time  provide  a  positive  incentive  for  Federal  associations 
to  remain  essentially  real  estate  specialists. 

AGENCY  CONSOUDATION 

The  National  League  must  oppose  S.  1721  at  this  time,  Mr. 
Chairman.  We  can  find  no  public  benefit  to  this  proposal.  Further- 
more, the  prospect  of  federally  chartered  thrifts  being  regulated  by 
both  the  FDIC  and  the  Federal  Home  Loan  Bank  Board  runs 
counter  to  the  principle  of  deregulation.  While  S.  1703  and  S.  1720 
hold  out  the  prospect  of  diminishing  the  degree  of  specialization  of 
depository  institutions,  this  will  not  happen  simply  because  one  of 
these  bills  becomes  public  law.  No  one  today  can  predict  the  pace 
or  ultimate  extent  of  so-called  homogenization.  For  this  reason,  Mr. 
Chairman,  we  respectfully  suggest  that  S.  1721  is  an  idea  whose 
time  has  yet  to  come. 

We  would  also  ask  the  committee  to  consider  the  point  that 
having  the  insurance,  supervision,  and  liquidity  function  under  one 
roof  [the  FHLBB]  for  thrifts  is  a  superior  model  to  the  fragmented 
Ped-FDIC-comptroUer  management  for  banks.  In  our  opinion  the 
existing  regulatory  structure  for  thrifts  is  the  more  efficient  of  the 
two. 

Section  701  of  S.  1720  would  raise  the  insurance  of  accounts 
limits  to  $250,000  for  retirement  savings  accounts.  The  National 
League  strongly  supports  this  provision,  but  would  urge  the  com- 
mittee to  make  this  increase  applicable  to  all  insurable  accounts. 
This  action  would,  in  our  opinion,  have  a  very  beneficial  effect  on 
public  confidence  in  our  regulated  depository  institutions  and  con- 
tribute in  a  positive  way  to  our  efforts  to  attract  savings. 

In  summary,  Mr.  Chairman,  the  National  League  urges  this 
committee  and  the  Congress  to  review  the  restructuring  issues  with 
a  sense  of  urgency.  The  financial  marketplace  is  changing  at  a  very 
rapid  pace,  with  virtually  unregulated  entities  offering  services 
heretofore  reserved  to  the  regulated  depository  institutions.  The 
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deregulation  of  competition  for  deposit  liabilities  is  virtually  com- 
plete. 

Yet,  as  of  today,  the  ability  of  traditional  depository  institutions 
to  offer  financial  services  demanded  by  the  marketplace  is  still 
restrained  by  old  statutes  and  regulations. 

Since  it  is  highly  unlikely  that  this  Congress  will  or  can  return 
us  to  a  tightly  regulated  financial  market,  the  only  viable  course  of 
action  is  to  remove  the  asset  constraints  so  we  can  at  last  and  at 
least  have  a  chftnce  to  meet  the  competition  in  the  years  ahead. 

Thank  you,  MV.  Chairman. 

[The  complete  statement  follows:] 


dbyGoOt^Ic 


Testimony  of 

James  A.    Coles 

National   Savings   and   Loan   League 

before  the 

Conmiittee  on  Banking,  Housing  and 

Urban  Affairs 

United  States  Senate 

]n  S  1686,  S  1703,  S  1720,  and  5  1721 

October  21,  1981 


Hr.  chairman,  members  of  the  Committee,  I   am  James  A. 
Coles,  President  of  United  Savings  Association  of  Texas, 
and  treasurer  of  the  National  Savings  and  Loan  League  on 
whose  behalf  I  appear  before  you  today.   The  National  League 
welcomes  this  opportunity  and  appreciates  your  leadership 
in  introducing  5  1703  and  S  1720,  and  in  promptly  calling 
these  hearings. 

The  National  League  met  last  week  at  its  38th  Annual 
Convention.   As  you  would  expect,  the  Issues  before  this 
Committee  were  of  primary  concern  to  all  of  us.   Before 
commenting  on  the  legisletion,  I  want  to  report  to  this 
Conmittee  that  our  meeting  was  upbeat  and  our  members  opti- 
mistic. They  are  determined  not  only  to  survive  the  present 
economic  climate,  but  to  come  out  of  it  stronger  and  more 
profitable  than  before.  To  a  great  extent,  that  optimism 
hinges  on  the  expectation  of  passage  of  the  legislation 
before  this  Committee. 

The  Savings  and  Loan  Industry  Environment 

As  we  said  to  this  Committee  last  spring,  the  savings 
and  loan  industry  is  facing  a  hostile  economic  and  financial 
:  that  has  caused  a  severe  earnings  problem.   The 
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sourcs  of  this  problan  contlnuas  to  be  th«  high  and  volatile 
interest  rates  our  economy  has  experienced  since  the  inid-19703, 
but  especially  in  the  last  18  to  24  months.   In  the  long  run, 
we  cannot  function  in  that  kind  of  environment,  at  least  not 
as  we  are  presently  structured.   We  are  still  operating  in  a 
world  where  we  are  victims  of  our  former,  very  restricted  asset 
structure   but  at  the  same  time,  we  have  to  cope  with  a 
liability  structure  which  has  changed  drastically  in  the  last 
two  years.   In  that  time,  savings  and  loan  profitability  has 
dropped  from  0.83%  return  on  assets  in  1978  to  -0.49t  in  the 
first  half  of  1981.   This  is  due  almost, entirely  to  the 
increasing   market  sensitivity  and  rising  costs  of  our  liabili- 
ties.  Commercial  banks,  by  contrast,  have  for  the  most  part 
remained  quite  profitable,  not  because  their  liabilities  are 
so  different,  but  because  their  assets  composition  is  much  more 
market  sensitive  than  ours. 

AS  I  indicated.  Hr.  Chairman,  inflation  is  the  primary 
reason  we  are  experiencing  our  current  earnings  problems. 
But,  if  we  had  the  kind  of  rate -sensitive  assets  we  have  been 
asking  for  during  the  last  ten  years,  we  would  be  in  a  much 
better  position  to  cope  with  volatile  interest  rates.   Much  of 
that  disadvantage,  at  least  prospectively,  was  taken  care  of 
through  passage  of  the  Deregulation  Act  and  the  Bank  Board's 
recent  action  on  adjustable  mortgage  loans,  an  action  we  very 
much  support.  However,  as  I  indicated  earlier,  it  will  take 
a  considerable  period  of  time  for  those  new  powers  to  be 


dbyGoc^le 


reflected  in  the  asset  composition  and  earnings  of  our 
associations. 

I  think  it  bears  repeating  that  thrift  institutions 
are  experiencing  financial  hardship  today  because  we  have 
done  our  job  well.   Beginning  in  1933,  the  Congress  called 
upon  us  to  provide  long-term  financing  for  home  ownership. 
Me  did  that.   Beginning  just  a  few  years  ago,  the  Congress 
called  upon  us  to  pay  market  rates  of  interest  to  our  deposi- 
tors. We  are  doing  that.  The  net  resultt  assets  with 
fixed  return  and  average  turnover  of  approximately  ten  years 
and  a  liability  mix  with  75t  having  maturities  of  one  year  or 
leas  and  costs  fluctuating  wildly  from  month  to  month. 

Given  the  pace  of  liability  deregulation  and  the  growing 
direct  competition  from  unregulated  financial  conglomerates 
who  are  free  to  operate  nationwide,  theie  is,  in  our  opinion, 
only  one  course  left  to  us:   immediate  asset  deregulation. 
If  we  are  to  have  any  hope  of  competing  for  deposits  and 
remaining  financially  viable,  we  must  more  closely  match  the 
maturities  and  the  Interest  rate  sensitivity  of  assets  and 
llabilltleB. 

Both  S  1703  and  S  1720  essentially  offer  the  asset 
flexibility  thrifts  will  need  in  the  years  ahead.   Title  II 
of  S  1703  and  Title  I,  Part  B,  of  S  1720  represent  the 
principle  of  specialization  by  choice,   with  this  authority, 
thrift  institutions  would  be  able  to  meet  the  credit  demands 
and  use  the  profit  opportunities  of  their  markets.  There  would. 


dbyGoc^le 


in  all  likelihood,  still  be  specialization,  but  it  would  vary 
in     type  and  degcee  from  place  to  place  and  institution  to 
institution.   We  believe  that  most  thrift  institutions  would 
remain  closely  associated  with  the  real  estate  industzY  given 
their  existing  nanagemsnt  skills  and  expertise.  The  essential 
point  is,  given  the  dynamics  of  the  market  and  the  uncertainty 
of  the  future,  it  makes  no  sense  to  statutorily  mandate 
specialization.   If  we  are  to  survive,  we  must  each  be  able 
to  respond  to  our  own  markets  and  do  what  we  do  best  and  can 
do  profitably. 

It  was  with  this  background  and  this  view  of  the  future, 
that  we  have  endorsed  S  1703  and  the  comparable  sections  of 
S  1720  We  do,  however,  have  a  few  suggestions  for  changes 
and  additions  which  we  hope  this  conmittee  will  incorporate 
in  the  legislative  package  to  be  sent  to  the  Senate  floor< 

Enerqency  Powers  of  Regulatory  Agencies 

Title  I  of  S  1703  and  Title  I,  Part  A,  of  S  1720  would 
authorize  direct  financial  assistance  to  financially  distressed 
institutions,  and  would  permit  the  regulatory  agencies  to 
arrange  mergers  across  state  lines  and  among  different  types 
of  institutions.  The  National  League  supports  the  powers  that 
have  been  requested  by  the  regulatory  agencies,  however,  we 
do  have  some  concerns  that  we  believe  can  be  accomodated  in  the 
context  of  the  legislation  they  have  proposed.   In  order  to 
minimize  the  possible  threat  to  the  dual  banking  systMn,  we 
recomiend  that  Congess  admonish  the  regulators  to  seek  mergers 
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of  like  charters  and  to  consult  with  state  regulators  where 
•tat«-chart«red  institutions  are  involved.   The  federal 
regulators  should  be  encouraged  to  use  S£L  holding  companies 
with  state-chartered  S&L  subsidiaries  as  an  alternative  merger 
v«hicle  to  converting  an  SIL  to  a  federal  charter  for  that 
purpose.  We  also  feel  very  strongly  that  Congress  should 
ensure  that  mergers  between  different  types  of  institutions 
are  only  a  last  resort,  and  that  savings  and  loan  holding 
companies  have  reciprocal  power  to  acquire  banks. 

Emergency  acquisitions  of  state- chartered  SfrLS  in  another 
state  by  multiple  S(L  holding  companies  have  the  advantage 
of  permitting  the  retention  of  the  state  charters  of  acquired 
associations.   We  believe  that  the  preservation  of  the  state 
charters  in  emergency  cases  should  be  given  this  high  priority 
by  the  FSLIC  in  order  to  avoid  erosion  of  the  dual  chartering 

Section  401(a)  of  S  1703  adds  a   new  subsection  In)  to 
section  40S  of  the  National  Housing  Act,  (section  408  is  the 
"Savings  and  Loan  Holding  Company  Act')  which  authorizes  the 
PSLIC  to  merge  insured  institutions  eligible  for  assistance 
pursuant  to  section  406(fl  with,  or  transfer  their  assets  to, 
other  S&Ls  or  banks  either  intra-  or  interstate  in  accordance 
with  s  series  of  priorities  stated  in  the  new  subsection.   The 
new  subsection  would  also  permit  'any  con^any'  to  acquire 
control  of  such  institutions  or  to  acquire  their  assets. 
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He  interpret  the  words  "any  company'  to  include  a  multiple 
savings  and  loan  holding  conpany.  He  believe  that  the  proposed 
new  subsection  [m]  should  be  amended  to  make  specific  reference 
to  multiple  savings  and  loan  holding  con^anies,  and  to  further 
make  it  clear  that  such  holding  companies  may  acquire  eligible 
StliB   across  state  lines  in  emergency  cases. 

He  also  recommend  that  the  Committee  approve  interstate 
acquisitions  of  SiLs  by  multiple  SiL  holding  companies  in 
non-emergency  cases.   The  interstate  prohibition  on  such 
acquisitions  is  outmoded  given  today's  economic  climate.  He 
further  recomniend  that  section  408(c)(2)  of  the  National 
Housing  Act  be  repealed  so  that  multiple  S&L  holding  companies 
would  be  treated  the  same  as  unitary  holding  companies  with 
respect  to  permissible  non-savings  and  loan  activities. 

In  addition,  the  National  Savings  and  Loan  League  supports 
authority  to  permit  savings  and  loan  associations  to  enter  into 
voluntary  mergers  and  to  branch  across  state  lines. 

Due- on- Sale 

The  National  League  supports  federal  preemption  of 
state  restrictions  on  due-on-sale.   Without  the  clear  right 
to  exercise  the  due-on-sale  provision  of  a  mortgage  contract, 
the  current  financial  strain  on  thrift  institutions  will 
continue  despite  the  passage  of  this  legislation  and  the 
very  positive  steps  taken  this  year  by  the  Federal  Home  Loan 
Bank  Board  in  authorizing  flexible  mortgage  instruments  for 
our  institutions.   The  longer  the  old,  below  market,  loans 
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remain  on  the  books,  the  slower  the  recovery  of  our  Institutions. 
I  think  everyone  understands  that  it  will  take  some  time  for 
our  associations  to  realize  the  full  benefit  of  the  powers 
gained  by  this  legislation.   The  longer  these  old  loans  remain 
on  the  books,  the  longer  it  will  take  for  these  benefits  to 
be  fully  effective. 

Restrictions  on  the  use  of  due-on-sale  provisions  directly 
and  adversely  impact  the  financial  health  oC  the  mortgage 
lending  institutions.   Because  this  adverse  effect  would  apply 
to  both  federal  and  state  chartered  institutions,  we  believe 
that  federal  preoption  is  fully  justified  for  all  lenders 
without  the  authority  of  states  to  re'lmpose  restrictions.  The 
availability  of  mortgage  credit  throughout  the  nation  will 
increasingly  depend  on  investments  through  secondary  market 
mechanisms,  specifically  FNMA  and  FHLHC.   We  strongly  believe 
that  a  complete  and  permanent  preemption  is  esBenti.al  for  the 
efficient  operation  of  this  important  component  of  our  mortgage 
delivery  system. 

T.I.L.  Amendment 

Section  703  of  5  1720  would  narrow  the  definition  of 
'creditor'  under  Truth  In  Lending  to  exclude  "arrangers  of 
credit."   The  practical  effect  of  this  provision,  in  so  far 
as  we  can  determine,  is  to  exclude  from  t.i.l.  disclosure 
requirements  the  so  called  "creative  financing'  arrangements 
put  together  by  real  estate  brokers.   If  T.I.L.  has  any  value 
to  home  buyers,  then  it  should  be  available  to  home  buyers. 
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however  financing  is  obtained. 

The  National  League  continues  to  support  efforts  to 
simplify  and  rationalize  T.I.L.  and  other  disclosure  require- 
ments and  we  applaud  Chairman  Garn's  leadership  in  this  area. 
In  this  instance,  however,  we  suggest  that  a  more  productive 
approach  is  to  reevaluate  the  treatment  of  mortgage  credit 
(regardless  of  Its  source)  under  T.I.L. 

Collective  Agency  Accounts 

The  National  League  supports  section  302  of  S  1720  which 
would  permit  banks  and  S&La  to  offer  collective  agency  accounts 
as  part  o£  their  trust  services.   The  section,  however,  should 
be  amended  to  permit  S&L  holding  companies  and  their  affiliates, 
as  well  as  StL  subsidiaries,  to  offer  such  accounts  In  order 
to  accord  parallel  treatment. 

S&L  Trust  Powers  —  Technical  Amendment 

When  it  authorized  trust  powers  for  SSLs  last  year.  Congress 
stated  that  federally  chartered  SSLs  could  exercise  the  power 
to  act  as  "trustee,  executor,  administrator,  guardian,  or  in 
any  other  fiduciary  capacity  in  which  State  banks,  trust 
companies,  or  other  competing  corporations  ...  are  permitted 
to  act  under  the  laws  of  the  State  in  which  the  association 

is  located "   {Section  403,  Public  Law  96-221,  the  "Depository 

Institutions  Deregulations  and  Monetart  Control  Act  of  I9S0') 

While  this  language  is  clearly  intended  to  place  S&L  trust 
powers  on  parity  with  those  of  commercial  banks  operating  in 
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th*  stats  in  which  the  5&L  is  located.  It  did  not  extend  to 
SILb  the  exenptions  under  the  securities  laws  relating  to 
collective  trust  funds  which  comc^erclal  banlcs  presently  enjoy. 

Connnon  trust  funds  provided  by  coranercial  banks  are 
exempt  from  registration  (with  certain  exemptions  pertaining 
to  'Keogh'  and  Individual  Retirement  Accounts)  under  the 
Securities  and  Exchange  Act,  and  are  excluded  as  'investment 
con^snies*  under  the  Investment  Cmnpany  Act.   Commercial  banlcs 
are  also,  unlike  StLs,  excluded  from  the  definition  of  'invest- 
ment advisers'  under  the  Investment  Advisers  Act. 

These  basic  exemptions  in  the  Securities  Act  were  adapted 
in  1970  long  before  trust  powers  for  SSLs  were  contemplated  by 
Congress.   Wo  see  no  reason  for  excluding  5&Ls  from  the  exenption 
now  that  Congress  has  granted  these  powers  to  our  industry. 

We  urge  the  Committee  to  provide  this  parity  and  have 
drafted  amendments  to  amend  subsection  5(n) (1)  of  the  Home 
Owners'  Loan  Act,  the  subsection  conferring  trust  powers  on 
Federal  S&Ls,  to  make  it  clear  that  they  enjoy  the  same  exemptions 
as  "banks."  He  would  be  glad  to  submit  this  amendment  [or 
amendments  to  the  individual  Acts)  to  the  Committee  for  its 
consideration  and  to  provide  additional  details. 

Direct  Investment  in  Baal  Estate 

As  I  Indicated  earlier,  we  believe  that  most  thrift 
institutions  will  remain  closely  tied  to  real  estate  in  their 
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lending  and  investment  strategy.   Many  state  chartered  savings 
associations  presently  have  the  authority  to  invest  directly  in 
real  estate  developments.  This  investment  opportunity  has 
been  a  very  important  and  useful  profit  opportunity  for  these 
institutions.   The  National  League  urges  this  Committee  to 
include  in  its  legislation  the  same  authority  for  federally 
chartered  associations.  He  believe  that  the  inclusion  of 
such  authority  would  be  consistent  with  the  deregulation  theme 
of  the  legislation  and  wsuldi  at  the  same  time,  provide  a 
positive  incentive  for  federal  associations  to  remain  essential- 
ly real  estate  specialists. 

S  1686 

5  1686,  introduced  by  Senator  Lugar  would  ma)ce  state  and 
local  governments  eligible  to  use  now  accounts  at  depository 
institutions.  The  National  League  supports  this  legislation 
since  it  clarifies  what  we  understood  the  intent  of  Congress 
to  be.  We  see  no  public  benefit  to  be  served  by  denying 
to  state  and  local  governments  the  opportunity  to  earn  interest 
on  their  transaction  account  balances, 

S  1721  —  Agency  Consolidation 

The  National  League  must  oppose  S  1721  at  this  time, 
Mr.  Chairman.   We  can  find  no  public  benefit  to  this  proposal. 
Furthermore,  the  prospect  of  federally  chattered  thrifts  being 
regulated  by  both  the  FDIC  and  the  FHLBB  runs  counter  to  the 
principle  of  deregulation.   While  S   1703  and  S  1720  hold  out 
the  prospect  of  diminishing  the  degree  of  specialization  of 
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depoBitocy  institutions,  this  will  not  happen  simply  because 
one  of  these  bills  becomes  public  law.   No  one  can  today 
predict  the  pace  or  ultimate  extent  of  so  called  'homogcnizatioi 
For  this  reason,  Mr.  Chairman,  we  respectfully  suggest  that 
S  1721  is  an  idea  whose  time  has  not  yet  come. 

Insurance  of  IRft/Keonh  Accounts 

Section  701  of  S  1720  would  raise  the  insurance  of 
accounts  limit  to  $250,000  for  retirement  savings  accounts. 
The  National  League  strongly  supports  this  provision,  but 
would  urge  the  Committee  to  make  the  increase  applicable  to 
all  insurable  accounts.  This  action  would,  in  our  opinion, 
have  a  very  beneficial  effect  on  public  confidence  in  our 
regulated  depository  Institutions  and  contribute  in  a  positive 
way  to  our  efforts  to  attract  savings. 

FHLHC  Purchase  of  Mortciaqes  More  Than  One  Year  Old 

Section  173  of  S  1720  contains  an  amendment  to  the 

Federal  Some  Loan  Mortgage  Charter  Act  removing  the  present 

restrictions  which  limit  the  Mortgage  Corporation's  purchase 

of  mortgages  originated  more  than  one  year  prior  to  the 
purchase  date  to  20%  of  its  assets. 

The  National  League  strongly  supports  this  proposal.  The 
present  limitation  hampers  the  ability  of  the  Mortgage  Corpora- 
tion to  fully  implement  its  new  program  in  which  it  will 
exchange  or  'swap'  its  participation  certificates  for  below- 
market  rate  loans  from  the  portfolios  of  savings  and  loan 
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associations  and  other  eligible  mortgage  lenders. 

This  program  will  provide  savings  end  loan  associations 
with  an  effective  way  to  convert  their  mortgages  into  assets 
with  a  higher  degree  of  liquidity  and  market  acceptance. 
This  increased  liquidity  coupled  with  the  Federal  Home  Loan 
Bank  Board's  recent  approval  of  more  realistic  regulatory 
accounting  treatment  of  losses  from  the  sale  of  below-market 
rate  mortgages  will  enable  many  S&Ls  to  convert  loss -producing 
assets  to  profitable  ones  more  quickly  than  is  presently 

Revise  DIDC  Format 

In  passing  PL  96-221,  Congress  charged  the  Depository 
Institutions  Deregulation  Committee  with  the  task  of 
conducting  a  gradual  and  orderly  phase-out  of  Regulation  Q 
interest  rate  ceilings  over  a  six-year  period.   The  Congress 
was  clearly  concerned  about  the  existing  competitive  advantage 
of  banks  over  thrift  institutions  and  recognized  that  the  new 
asset  powers  of  thrifts  could  not  improve  thrift  earnings 
and  competitive  posture  for  several  years.   The  DIDC  has 
chosen  to  ignore  this  legislative  history  and  the  fact  that 
thrift  earnings  are  severely  strained  while  bank  profits  have 
faired  very  well  in  this  chaotic  economic  environment. 

The  National  League,  therefore,  urges  Congress  to  amend 
Title  II  of  PL  96-221  to  restrict  DIDC  voting  membership  to 
the  chairman  of  the  FDIC,  the  Fed,  and  the  FHLBB.   The  Treasury 
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Secretary  has  no  direct  reaponslblllty  for  the  safety  and 
soundnass  of  regulat«d  depository  institutions  and  the  NCUA 
chairman  is  free  to  ignore  DIDC  decisions.   He  also  believe 
that  bvcausc  DIDC  decisions  bear  directly  on  the  financial 
viability  of  depository  institutions  that  the  Committee's 
decisions  should  be   by  unanimous  vote. 

Coneluaion 

In  aunnnary,  Hr.  Chaimani  the  National  League  urges 
this  Conmittee  and  the  Congress  to  viav  these  restructuring 
issues  with  a  sense  of  urgency.  The  financial  marketplace 
is  changing  at  a  rapid  pace  with  virtually  unregulated  entities 
offering  services  heretofore  reserved  to  the  regulated 
depository  institutions.   The  deregulation  of  competition  for 
deposit  liabilities  is  virtually  complete.   Yet,  as  of  today, 
the  ability  of  traditional  depository  institutions  to  offer 
financial  services  demanded  by  the  marketplace  is  still 
restrained  by  old  statutes  and  regulations.  Since  It  is  highly 
unlikely  that  this  Congress  will  or  can  return  ue  to  a  tightly 
regulated  financial  market,  the  only  viable  course  of  action 
is  to  remove  the  asset  constraints  so  that  we  can  at  least 
have  a  chance  to  meet  the  con^ratition  in  the  years  ahead. 
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The  ChairbiIan.  Mr.  Maeterton. 

Mr.  Masterton.  Thank  you,  Mr.  Chairman. 

My  name  is  Robert  R.  Masterton,  chairman  of  the  National 
Association  of  Mutual  Savings  Banks  and  president  of  the  main 
savings  bank  in  Portland,  Maine. 

We  represent  455  savings  banks,  and  I  would  like  to  summeirize 
our  statement,  which  is  on  file. 

We  are  focusing  on  three  areas:  The  need  for  broadened  powers 
of  thrift  institutions;  second,  and  simultaneously,  the  need  to  re- 
strain the  Depository  Institutions  Deregulation  Committee;  and 
third,  the  need  to  provide  the  regulators  with  greater  flexibility  in 
dealing  with  troubled  institutions. 

NAMSB  urges  immediate  action  to  restrain  the  policies  of  the 
commercial  institutions.  They  are  on  a  precipitous  rush  to  embark 
on  deregulation  at  a  time  when  the  thrift  industry  is  in  dire 
straights,  caused  by  the  economic  instability  in  genertil  and  inter- 
est rate  instability  specifically.  Those  policies  are  underscored  by 
the  actions  taken  and  proposed  at  its  meeting  on  December  22. 

It  is  clear  that  they  have  failed  to  act  in  accordance  with  the 
congressional  mandate  to  provide  for  an  orderly  phaseout  of  deposi- 
tory interest  rate  ceilings  with  due  r^ard  for  the  safety  and  sound- 
ness of  depository  institutions.  The  fact  that  the  scheduled  Novem- 
ber 1  increase  in  the  passbook  celling  rate  has  been  deferred  does 
not  lessen  the  need   for  congressioned   action   to  restrain   DUX?. 

We  urge,  as  a  first  step,  the  prompt  adoption  of  a  congressional 
resolution  directing  the  DIDC  to  refrain  from  further  depository 
deregulation  and  to  postpone  implementation  of  all  its  independent 
authority  actions  until  the  thrift  industry  is  clearly  out  of  serious 
danger  and  economic  stability  is  achieved,  as  measured  by  stable 
interest  rates. 

legislation  is  needed  to  restrftin  and  restructure  the  DIDC,  and 
we  have  specific  recommendations  to  accomplish  this  in  our  com- 
plete statement. 

BROADEN    POWERS    FOR  THRIFT   INSTTFUTIONS 

NAMSB  strongly  supports  broadened  powers  for  thrift  institu- 
tions in  order  to  assure  their  long-run  competitive  viability.  In  view 
of  the  DIDC's  rush  to  deposit  regulation  and  the  dramatic  changes 
occurring  in  the  financial  markets,  it  is  essential  that  the  Congress 
build  upon  the  first  step  to  broaden  powers  it  took  in  the  1980 
Deregulation  Act,  by  providing  federally  chartered  thrift  institu- 
tions with  the  same  powers  which  are  available  to  commercial 
banks.  This  is  basically  the  approach  taken  by  the  Financial  Insti- 
tutions Restructuring  find  Services  Act  of  1981,  S.  1720;  and  by  the 
administration-endorsed  Thrift  Institutions  Restructuring  Act  of 
1981,  S.  1703;  and  the  bill  introduced  by  Senators  Heinz  and  Tson- 
gas  yesterday,  S.  1752.  The  broadened  powers  issue  is  of  critical 
importance  for  our  industry,  and  it  is  discussed  in  detail  in  our 
complete  statement. 

Let  me  emphasize,  however,  that  broadened  powers  will  not  solve 
current  thrift  industry  problems.  Let  it  be  clear,  we  are  not  making 
a  claim  that  those  powers  will  solve  our  current  dilemma,  but  they 
will  strengthen  the  ability  of  thrift  institutions  to  compete  in 
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future  high-interest-rate  periods  as  present  low-yield  mortgage 
portfolios  are  gradually  turned  over. 

We  recognize  the  concerns  raised  by  some  over  the  possible  ad- 
verse effects  that  asset  deregulation  for  thrift  institutions  might 
have  on  housing  and  mortgage  markets.  But  the  mere  availability 
of  commerical-bank-type  powers  will  not  transform  thrift  institu- 
tions into  so  many  city  banks. 

It  is  not,  in  the  case  in  other  States,  including  my  own  in  Maine, 
where  powers  have  been  available,  commerciftl  powers,  to  savings 
institutions  since  the  mid-ldTO's.  Our  savings  banks  there  have 
two-thirds  of  their  assets  invested  in  mortgages.  Thrift  institutions 
will  not  likely  surrender  their  mortgage  orientation  and  expertise. 
Mortgage  crcKlit  will  continue  to  remain  a  major  community  finan- 
cial need,  and  thrift  institutions  will  continue  to  meet  that  need. 

As  Secretary  R^an  has  noted,  broadened  for  thrift  institutions 
will  benefit  housing  and  mortgage  markets.  By  increasing  flexibil- 
ity and  earning  power,  the  supplemental  powers  will  strengthen 
the  ability  of  thrift  institutions  to  pay  competitive  rates  for  savings 
and  thereby  have  the  funds  to  perform  better  their  traditional 
mortgeige  lending  functions. 

When  interest  rates  come  down,  as  they  will  eventually,  the 
benefits  of  fully  flexible  mortgage  instruments  in  broadened  sec- 
ondary markets  will  also  become  increasingly  apparent.  Additional 
sources  of  mortgage  credit  will  be  developed  and  mortgage  in  hous- 
ing markets  will  no  longer  be  so  heavily  dependent,  solely,  on  the 
thrift  industry. 

NAMSB  supports  more  flexibile  authority  for  the  Federed  regula- 
tors to  assist  troubled  thrift  institutions.  At  the  same  time,  the 
need  for  more  flexible  regulatory  powers  must  be  balanced  careful- 
ly against  the  need  to  preserve  interindustry  competition  between 
thrift  institutions  and  commercial  banks  and  to  prevent  unintend- 
ed restructuring  of  the  financial  system. 

With  respect  to  financial  assistance  authority,  the  present  13(c) 
authority  of  the  FDIC  should  be  liberalized  and  made  parallel  to 
the  FSLIC  authority.  This  would  be  accomplished  by  the  amended 
section  13(c)  authority  for  the  FDIC,  contained  in  H.R.  4603,  as 
adopted  by  the  House  Banking  Committee. 

We  urge  the  Senate  Banking  Committee  to  include  this  provision 
in  any  le^lation  it  develops. 

NAMSB  believes  that  broadened  operating  powers  for  thrift  in- 
stitutions and  more  flexible  powers  for  the  Federal  r^utators 
should  be  achieved  in  a  single  legislative  package. 

Accordingly,  NAMSB  supports  the  thrust  of  S.  1703,  S.  1720,  and 
S.  1413,  the  Regulatory  Flexibility  and  Extended  Powers  Act  of 
1981,  which  has  been  introduced  by  Senator  Tsongas. 

Although  there  are  differences,  these  bills  provide  a  basis  for 
developing  a  comprehensive  legislative  package  needed  to  address 
immediate  and  longer  run  thrift  industry  problems. 

NAMSB  supports  flexible  chartering  authority  for  Federal  thrift 
institutions.  Wie  support  maximum  flexibility  along  the  lines  of  S. 
1703  and  S.  1720. 

In  order  to  assure  that  conversion  of  a  State-chartered  savings 
bank  into  a  thrift  institution  remains  a  practical  reality,  it  is 
necessary  to  qualify  the  obligation  of  the  FDIC  to  indemnify  FSLIC 
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on  the  occasion  of  such  a  conversion.  In  this  r^ard,  we  uiTje  the 
committee  to  include  in  any  legislation  that  it  develops  the  indem- 
nification provision  contained  in  H.R.  4603,  which  was  recently 
adopted  by  the  House  Beuiking  Committee. 

Consolidation  of  the  Federal  insurance  funds,  as  proposed  in  S. 
1721,  would,  of  course,  make  the  indemnification  question  a  nonis- 
sue. 

We  believe  S.  1721  is  a  proposal  which  merits  further  study. 

NAMSB  urges  action  to  address  the  low-yield  mortgage  problem 
of  thrift  institutions.  While  broadened  powers  are  essenti^  to  the 
longrun  viability  of  thrift  institutions,  other  actions  are  needed  to 
address  thrift  institutions'  shortrun  problems,  which  arise  funda- 
mentally from  the  large  holdings  of  low-yield  mortgages. 

As  outlined  in  our  complete  statement,  such  action  should  in- 
clude preemption  estate  laws  prohibiting  lenders  from  exercising 
due-on-sale  clauses.  They  should  also  include  a  contingency  pro- 
gram to  be  introduced  at  an  appropriate  time  with  the  exchange  of 
low-yield  mortgages  for  variable-rate  Federal  agency  obligations  or 
other  similar  means. 

In  this  connection,  we  support  the  broad  due-on-sale  preemption 
in  S.  1720  and  the  provisions  in  S.  1720  and  S.  1703,  which  would 
remove  the  limitation  on  the  abihty  of  the  Federsd  Home  Loan 
Mortgage  Corporation  and  Fannie  Mae  to  buy  loans  which  are 
more  than  1  year  old. 

We  also  support  the  Federal  preemption  of  State  usury  ceilings 
on  consumer  credit,  as  provided  in  S.  1720. 

There  are  other  issues  in  our  complete  statement,  which  time 
does  not  permit  us  to  address  now. 

As  a  concluding  comment,  we  must  note  our  industry's  position, 
that  any  powers  which  are  provided  in  banking  legisled^ion  should 
be  made  uniformly  available  to  thrift  institutions  and  to  commer- 
cial banks.  I  must  respectfully  diseigree,  therefore,  with  Secretary 
Regan's  position,  that  expanded  securities  activities  be  extended  to 
commercial  banks  only. 

Thank  you,  Mr.  Chairman. 

[The  complete  statement  follows:] 
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without  ouFtlclant  coocam  for  Che  curianC  and 
tha  balaaguied  thrift  Lnduatry.     To  raatore  a  balanc 
ahould  act  1— adlately  to  reatiala  tha  DIDC  and  to 


bultd  u 


I  flra 


ik  In  tha  Deragulatlan  Act  b;  providing  fadarallT- 
:utlana  with  [ha  sbh  powara  which  ara  STallabla  to 
I  ia  baaieallj  tha  approach  taken  by  i,  1710  and  by 
iraad  Thrift   Inatltutlon*  Reitructurtng  Act  of   19gl 


(5.   1701),  an  approach  our  lnduatry  atroogly  endorae 
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[oubled  [hilft   InatlcuLIcna  ahoulJ  be  annnded  CO  prpvldg  th^ 


addidenil  CUxibiUt 


blitloc  ■utl)aTlt;r  !■« 


Chts  «»■  ma  adoplad  yan>  Bto  undac  rtdUtllj  dlffcrenc  fiaanclal  matlat 


ecmdJtlon*.     There  !■  a  cl«r 

need 

CO 

provide  the 

federal  regula 

tora  <iith 

updacad  poHara  ce  daal  ulih  pcaMnc-da^  pnbla* 

and  aapMlallT 

to  provld. 

!)( 

)  - 

aaiataoc.  a 

uthorlcy. 
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en- 

d 
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ilble  regulator 
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bacxeen  chilfc  Inaclcuclona  aod  coc 

.» 

etal  bank* 

Otharvlae,  th 
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danger  that  expanded  ragulato 
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(OT  all  LnaclCutlona,   Chece  afaould 
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coaiplece  patallelin  beCtwan  cha  paver 

of  FSLIC  and  FDIC,  and  aaong 

Iffe 

cype.  of  1 

natlcutlonl,  with  teapecc  c 

financial  aaalacanca  and  acqu 
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n. 

we  vlll  p 

re.ent  spec if ic 

reco_n- 
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in  Chi.  at 
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r-run  probl.a 
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d  and  ahoul 
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regulator. 

to  provide  « 

a  effective 

aaalatance  Co  currently  tcaub 

ed  1 

IBt 

tutiona.  »hila  laying  the 

foundation  f 

a  atrengchened  and  aoce  coap* 

idv 
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vUbl.  thr 
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n  being 
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Accordlotl^r,  MAHSB  (uppocci  cha  thiual  of  S.    1703,  S.   1720,  ind 
S.    1*11.   Che  tagulacary  Ftulblllcy  aad  Eipudad  Powri  Acl  of  19S1  which  his 
b«n  lacraducad  by  Sinstoc  Tsongas.     Whlla  cheia  are  dlf feraocea,  thaae  bllla 
coablm  expanded  powara  fot  the  Eaderal  tegulatora  and  broadened  poweri  for 
CfarlfC  loatlCutloD*,  and  thecefora  piovlda  a  biala  for  developlog  the 
c^ptabanalva  laglalatlva  package  nudad^to  addiaaa  lisadlaEe  and  longer-run 
thrift  Indus cty  problna. 

With  thla  aiaury  of  our  Induscir  position  In  Bind,  w  Hould  like  to 


RaaCflnlag  the  DIDC 

As  m  hai*  noted,  Hi,  Chatnsn, 
deposit  daragulatloD,  vithout  auttlei 
thrift  ioduatry.  The  Septaabcr  12  ac 
'tm-  celllng-fcaa  .ccounti  and  an  In 
affacclva  NavaBbac  I,  ublcfa  xe  bops  k 
lataat  eiiaple  of  the  hanful  pollcie 
eatabllshed  by  the  1980  Deregulation 

The  action*  and  piopoasl*  o 
than  offtcC  the  benefits  of  the  All  Si 
InatltutloDS.  It  waa  only  aftai  tha 
thrift  Industry  chat  Treaaucy  Secceci 
the  DIDC,  aaaouacsd  that  he  nould  aei 
paaabook  rate  celling  dafereed.  The 
the  need  fot  Coa|T«(*tonal  action  Co 

II  1*  clasr  that  the  DIDC  1 


rly"  phase 
e  aafety  a> 
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dtpoalcoiT  iu  CI  tot  loos.'     TUa  ta  nndaracond  br  tb«  HrLan*  eoodltlBB  of  Om 
thrift  Indaatry  at  tb*  cIm  DIDC  toak  Ita  Saptaabac  12  acCloaa. 

Ttaa,  la  th*  fliat  alsht  wialtu  of  thla  Taac,  aarl^a  baak*  nffacad 
■n  aur*c«U  $9.S  blUloa  nat  ontflow  at  lUpoaica  baton  cr«Utl^  lauran. 
TUa  aacaadad  by  fac  cba  all-tlaa  TKOCd  ooCfloii  for  ■  fall  calabar  ^aai  of 
t7.0  bllllaa  raglatacad  la  1979.     Aod  larta-aola  dapoilt  ootflon  enatlauad 


AI  tba  aaaa  tima,  aacolnia  poatttooa  hira  conclnaad  to  dacarlotata. 
a  JuIT.  aaTlBga  baalu  luftarad  ■□  tnduatTTvUg  bottoB-lloa  loai  aqnlialaBt  to 
20  baalB  polnta  on  aaaata  At  an  annual  rate,  coaparad  with  aa  aumallaod  loaa 
of  S6  baaia  point*  la  tha  first  half  of  ttat  ^aar.     Addtcteoal  lart*  boCtop 

Una  loaaaa  hav«  b**a  raflaiared  iIdcc  then,  and  aanlot*  Hill '-  ladar 

ire  la  1982,  ana  with  tht  All  Savcra  Cacllllcals. 

Sarlaga  aad  loan  aaaoetactona,  of  couraa,  hava  bcao  axpailaaclos 
■  lallar  ptoblau.     Tba  All  Savars  Cartlflcata  wUI  ha  balpful,  bat  praaiona 
ea  Cbctft  loatltutlon*  will  contioua  aa  long  aa  lataiaac  rate*  leula  la  tb* 
aphara. 

lUHSa  axpietBKl  It*  deep  coacani  avar  th*  poltcla*  of  tha  DIDC  In  • 
sant  to  each  Baabar  of  tha  Saaate  and  Bou*e  Banking  Co^tteaa  on 
SapCasbar  28,  with  caple*  to  every  Saaatoi  and  CoagreaniaQ.     Aa  atitad  la  that 

action  1*  ucgaatlr  aatdad  to  avart  an  locreaalnglj  daageroua  altuatloa  aclilBg 
froa  DIDC  actloo*. 

Tha  tint  atep  *hould  be  a  Congraaalgnal  ra^olutign  Irncmcclag  ch« 
MPC  to  refrila  frw  jurthtr  d«po»lt  iecegulitlon  until  thrlfc  lost  tuCtiHU 

tlttrly  out  o(  dangjt  and  until  cht  Congrta*  acta  on  Itglalation  to 
broaJaa  Ihilft  Initltutlon  powra.     C*  laapaetfully  (i«gc*t  (hat  tha  raaolutloo 
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■Ik*  claar  Ctaa  *!•■  of  (ba  Cone'*"  It^*'  t-^  DISC  has  procaidad  too  raptdlr 
■Ith  dapoalc  darasulatloD,  tlue  It  haa  aat  paid  •ufflclaac  attaatloa  to  tha 
aailoua  problaaa  of  tha  thclft  Induattr,  that  Ic  la  andangaiins  Cha  aafatr  and 
■auodn***  of  many  Inallcutloasi  that  bioadanad  powara  aca  a  naeaSHr'r 
praraqiilalta  for  dapoilt  deregulation,  and  that  ponaia  In  addlcioo  to  tboaa 
pnnldad  In  tha  19S0  DacagulaCloa  Ice  ata  nacaaaalj-  Tba  raaoluCLon  ahould 
alaa  apaclflcallr  Inalnicc  tba  DIDC  to  leaclod  Cba  acclona  propeaad  ot  takaa 
■c  ita  Saptaabai  21  ■aatlng- 

Is  addlUoa  to  ■  rafolulton  ot  Iba  CoB(ta**,  laglalatlia  action  la 
alaa  oaadad  to  natialn  tba  DIDC  and  to  aaauc*  tbai  it  *ec*  aara  raapanalblr 
in  tha  futura.     Ttali  ahould  Includa: 

CI)  Raitatlag  tiia  DtOC'i  legtalatlva  naniiata  Ca  prpvldt  greatat 
eapliaala  an  aaiurtng  tht  aafacy  and  ■oundntai  oj  japoillory  tintJtwtlgnt.  Tba 
1980  D*r*|ulattoB  Act  ahould  ba  a>andad  to  maka  It  cryaCal  claar  that  dapollt 
daragulatlan  anat  ba  iBplaaantad  In  a  nay  that  otll  not  «adant*T  tha  aataty 
and  aoundnaa*  ot  dapoaltoty  loatltutlou,  with  pacClcular  racotnlttOD  (Ivan  to 
tha  problaaa  of  thrift  Inatltutlona  irtileh  aia  aoat  vulnatabla  to  high  Inlaraat 
lataa  bacauaa  of  tbalr  laiga  low-ylald  wiTtgasa  portfolloa. 

t2)   ■—truccurlng  the  Ma6eriblp  ot  PIOC.     Conalatant  with  loetaaaad 
^iphaala  on  tba  aafatr  and  •ouodnasa  of  dapoaltoty  Inatltutlona,  tha 
■aabarahlp  of  tha  DIDC  ahould  ba  ceatrlctad  Co  tba  Oulnan  of  tha  FDIC,  tha 
FHLlB/rSLIC  and  tha  tadaral  laaana.     Thaa*  ata  tha  aaancla*  dlractlr 
raaponalbla  foe  aaaurlng  tba  aafatjr  and  aomdnaa*  ol  tha  thrift  iDalltuClon* 
aad  co^rclal  banka  vhleb  an  avbjact  to  DIDC  Tatulatlon  —  tha  FDIC  and 
FHUB/rSLlC  throagb  tha  dapoalt  Inauiaoca  (uaetloo  and  tba  Padanl  laaana 
thcai^h  Ita  Tola  aa  tha  laodar  of  laat  raaort. 
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It  !■  liuppioprlaci  Cor  ch*  Ouln 
MMlnlacncloii  to  )>•  ■  mambmt  of  Iha  DIDC,  I 
■ublKt  to  DIDC  raguliUoa  ud  >i«  dlticl  a 
ntulatod  by  (tia  DIDC.  Ttaa  9*c»t*Tr  of  tin 
cwpoulbllltlaa  mn  dopoalCoir  lui 
for  anr  Mpartacnt  of  tha  Exacutlva  Irtoch 


1  of  Iha  Batlooal  Cradle  Daloa 
cradlt  ulana  aTa  not 
ira  of  Eha  Ifwcltutlooa 
laury  baa  no  dltact  raialatacT 


loatlcuttooa  vhli 

(1)  laqulrlnt  imanlanua  agw 

xtaich  algbt  advaraaly  affaec  ctia  aaEacr 

dapoalcory  laatlCUClon. 

W  Ka^iilrlni  l^Mdlata  raatee 

carcltlcttn  dliferenelal  [or  Ibrlft  mat 
■  of  broadanad  ponara 
OD  of  tha  IHC  dltlara 


c*|ulatad  b;  tha  lBdap«Ddmt  a|anclsa  craatad  br  tha 


t  a»o^  tha  DIDC  ■aabara  In  any 
•  •afainarda  acalnat  any  action* 
of  any  claaa  of 


B  Of  tha  t-»onth  ■onay  aatltat 
lona  ac  .U  Uvtla  of  Inttcgit 
1  tab*  tla*  to  IM  coalltad. 
I  la  ■  crltleally  lapottant  *ff 


(5)  Emen 
d!ffer«ntl«l  c 


0.000,  uhathaT  chay  w 


through  cha  darlca  af  crMClng  * 
by  (b*  DIK. 


B  tat  the  thrltt  Inatltutlon 
of  accauntt.     A*  ions  ■•  depoalt  rata  controla  ara 
ahould  b*  >T«tlabla  on  all  typaa  of  lecounti  ot  leaa 
a  ot  afcar  Dtcanbar  i97S, 
craatad  by  Congraaa.     Thla  vould  halp 
thrift  Inatltutlona  and 
aalblllty  of  allalnatlBg  ih*  dlffatantUI 
'  typaa  ol  accounta,  aa  praaeatly  piopeaad 


tloc  coapatltlva  labalaasi 
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Thla  progna  wuld  dlrtetlT  addCMS  th*  Mln  problta*  cteacad  br 
ch*  DIDC'a  pollela*.     It  muld  prorld*  naailad  ■aftguacda  aialnac  praclpltoua 
dapoalt  dalagulaclon  In  tha  pnaani  cliuta.     At  tha  aaaa  claa,  Ic  would 
prsrlda  cfaa  louadaclon  far  a  atraiigchaiiad  thrift  Induati;  iitaleh  can  coapaCa  an 
aran  tana  In  dara|ulatad  nirkata  In  tba  tuCui*.     In  sub,  tt  wuld  raatoca  and 
pToBota  the  balaocad  apprsacti  Co  dangulatlao  contaaplatad  In  Cha  1980 
DaragulatloB  Ace,  an  approach  ablch  ha*  baaa  ahattarad  b;  tha  DIDC'a  pollclaa. 
Ua  hope  that  Ihlt  Co^ttaa  Hill  caka  tha  load  la  laplaaaatiag  auch  a  prograB 
Btoadaaad  Thrift  Inatttutlon  Powara 

Ua  wuld  now  Ilka  to  tun  to  tha  laaua  of  bcoadanad  powara  [or 
thrift  Inatltutlana.     Tha  uaad  Co  provlda  thrift  inatlCuClona  with  broadanad 
and  Mora  flailbla  powara  la  wldalj  raeofalaad.     Tha  aavloga  bank  InduatrT  haa 
loot  advocacad  Chla  balaocad  approach  to  thrift  tnduaCrr  rtatruccuilns, 
aapbastiloc  Chat  dapoalc  daraiuUtlon  auat  ba  aecoBpanled  by  daraEulatloa  on 
tha  aaiata  alda  ef  tha  balanea  ahaac.     DDfartunatalT.  thla  balanced  approach 
haa  not  baan  fully  tmpleoanted,  even  as  the  need  for  expanded  aaaat  powara  has 
bacana  iBcraaalngly  apparaac. 


Aa  BO tad  pravioual] 
this  dlractloa  ia  tha  axpandi 
pTOrldad  In  tha  19S0  Daraiuli 
and  llalced  baalnaaa  daaaod 
biactMBt  of  'parity  la|lali 

Hoaa  l«aa  >ank  Board  haa  authorl 
tar  federal  thrift  Inatltucloas 


Che  Congrats  Cook  an  taporcanc  first  scap  In 
pOMTS  (or  fadaral  Ba*lB(s  loatlCDtlons 
Ion  Ace,  lDcludli«  lUU.Csd  coaaarclel  leading 
luchority  far  federal  aavlnga  haaks. 
tha  tcaca  lavel  haa  elnea  axceaded  cheae 
ivlngs  baaka.     At  tha  aaH  [Ine,  tha  Federal 
fully  flnthle  aorcgSKa  laadlas  auchorlcy 
Ita  ad]utlable  Bortgaga  loan  regulation. 
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TlMM  an  ueauraglni  ianlofmantt.  Buc  Cba;  >r 
■MC  tha  xwalatatlDs  ci»pacltl*a  cballantii  [tm  mttij  dif 
thrift  luclCuCloD*  faca  dow,  and  will  faea  laeraaalDtlr  1 
aiaac  Chaaa  elullaac**,  and  to  coapat*  ■Ifacllialy  In  a  'q- 
ChrlfE  liutlcutlDiu  Buat  hara  tha  aaaa  apcTacioa  powara  uv 
eii^Hrclal  bank*.  Tha  Csairt*! 
fedarally-^bartaied  chrifc  load 
laplEHatacioa  bj  Individual  Ini 
Tha  critical  naad  today  1*  Co  bi 
(aileualy  uabalaocad  dacagulatlc 
providing  aipandad  aaaac  and  epi 

Suppait  tor  braadened 


baaa  aaphaaliad  by  th«  Ad>iBiati 
Donald  lagan'*  CaatlBonr  bafora 
taittamy  bafota  thla  Co^Ctaa 
atated  the  Adalnlacraclon' a  po>: 


hould  act  now 

to  provlda  thaaa 

pomr*  for 

utleoa,  irtilla 

[acognialng  that 

thair 

Itutloaa  mil 

oacaaurlly  Caka 

u»  tl>a. 

In  to  raatore 

balance  to  tha  p 

«aeBt 

a  procaai  hr  r 

aatcalnlnt  tha  DIDC  and  b^ 

aclns  po«ra 

to  thrift  Inatltu 

iODS. 

uowets.    Iha  a 

•«d  for  btMdanad 

pOHia  haa 

tloB,  moac  r* 

S«:rat.r7 

U*  CoHlttae 

on  October  19>     la  pravloua 

[  April  2S,  Sactatary  Katan  al*o  c 


"Ua  ballna  al. 
,  baled  on  thelc  ladlvldual  coapatitlve 
'The  Daragulatloi 


aheuld  bave  equal 
•pactalltatlon  Che 
■kill*  and  seal*.- 


.vara  »pa 

.llav  .11 

at  Chla  tlM  la  for  furthai 
0  eiuble  depoaltery  Inacltutleu  t 
dapoaita  that  go  vlth  high  loflat 
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'On  Duobar  31,   19B0  all  dapoiltory  Initituclo 
authocLiad  Co  oCfec  NegoCUble  Order  of  UlcMiiml  ■ 

dapoaHorT  Imtttuclom  to  accgpt  dgmnil  dtpoalf'.'' 


Bclac  ttkic  Ch*  UBlBiacraUnn  hta  aikdorHd 
urlng  Act  of  llBl  (S.   1703}  d«nlap«d  by 
,  Stcratacy  Riian  again  «lat«d  tha 


tba  Tbrlft  InallluCloni  Raic 

tha  Tadaral  Boa*  Loan  lank  B 

UalDiatntloa'a  poalcloa: 

'Tba  IbrKt  todvttiT  baa  lufCarad  rapaatadly  durlot  ptcloda 
of  hlgta  Intaraac  cataa...   Whlla  Iha  proposed  nan  povari  wuld  not 
ucacd  Chaaa  at  -eo^rclal  bsnki     they  should  gli*  cbe  Induici; 
•OM   EUllbllUy  to  deal  irith  tay  BconoBl^  anvlroMane.      In  Euro, 
thla  ■hould  enhancr*  tba   induaCry'i  ability  to  flnancg  hou>lii«, 
Iti  principal  activity.        the  atiuccgre  uf  taerlcao  financial 
InaUCutloni  nuat  ba  BOdcmlied  to  reflect  cha  dananda  of  the 
current  nitlutplaca       tecauaa  of  Ita  recuirlng  dtCflcultlai  Eh* 
thillt  InduatTjF  la  capeirlglly  tn  iMad  at  aodaTDliatlon...' 

Subacantlally  bioadeoad  ponat*  for  thrift  Inatltutlona  have  alao 

baan  itronsly  aodoraad  by  tba  Fedaral  Hoaa  Loan  lank  Board,  aa  reflectad  In 

Cha  Thrift  Inatltutlona  Raatruetuilng  Act  of  19H1  uhlch  the  Bank  Board  haa 

dvialopad.     la  ranarka  before  the  national  Praaa  Club  an  Septcnbar  10, 

ChaliBaa  Uchard  Pratt  of  the  Bank  Board,  in  rafartlng  to  thrift  Induatry 

problaaa  and  to  thla  propoaad  laglatatlon,   atated: 


-Wula 


ba  enaetaanc  of  tba  all  aanra 

a  aaalacanca  to  Eh*  Induairy 
1  changea 


pacBlt  Chen  to  choose  the  line  of 
cODpace  on  a  level  playing  field  « 
flnaoflal  acnlces.  To  ilo  thla,  h 
Inacltutlana  RestrKturlng  Act,  or 

The  vlaira  of  Seeratary  Regan  and  C 

ptodda  broader  poHera  for  thrift  Inatltutlo 

poaltlon  of  the  aeTlnga  bank  Induatry.     Laat 

aa  Chaiiman  of  NAMSB'*  Special  CoMlttaa  on 
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Biaktils,  whicb  ceaitdand  tha  qu**ttoa 

uo  think  of  BO  baCMT  my  to  Indlcata 

Ihl*  Bijor  coDeluilan  o(  Of  Ce^ttaa' 

till  lunduwoMl  old 
to  ba  fully  c^oniwcltlvc  tn  pr 


rscllng 
efiC  oi 


>t  broadnad  psvar*  In  | 
our  Induatrr'*  Tlav*  tha 
■  Daceabac  19B0  report: 
ioa  of  lavlngB  baoka  la 


bencflc  of  cbalt  depositors  chair 
a  Hbole.  To  reallia  chls  nlislm  savtngi  ba 
sufflelani  eitnlng  power  to  coopice  for  lavln 
varleCT  of  coDiUDltii  needs  Tbey  nuit  alio  b 
flexibility  to  actrsct  fundi  fron  the  irtilaBt  - 
ulnuB  flexlblllcy  to  chional  thasa 


mdo 


public.- 


9Btble  range  of  ±nvt 

He  vldast  possible  range  of  (Inanelal  s 

ponera  and  eha  tola  of  thrilt  InstlCut 


la  tba  key.  Ind  that  Is  uhy  ssvicica  banks  « 
available  Co  coaarelal  banka.  Ha  aeek  chaai 
and  carcalnly  nee  to  kacosia  ee^Mrelal  banks. 
Cbey  will  gmlalie  fleilblllEy  ai 
bualneaa  loans,  Co  aceapC  downd 
bsoklnt  senlCBS  fill  ba  an  iapo 


itlonal  ehole*.     Tha  abll: 


ticlfl 


iipplflflenlal  powers 
b*lr  tcadlcloDBl  ■ 


raaalng  flailblllcy  and  earning  power, 
creaae  cha  sbillcy  of  ChclfC  InstlCutlt 
f  and  Charaby  have  Cha  funds  to  parfoi 
lend Ioa  tunc c Ion. 
We  recognise  that  Individual  lostltuClons  aay  ooC  wish  i 

pownr  chac  la  svsllabla.     For  aosc  lasclCuCloas  chls  would  be  salt 

daslcabla  nor  pi 

CO  otter  should 

to  Cha  challanges  and  oppgrtuoltlet  of 

la  that  ■andsCed  spec lalliac Ion  on  cha 

Inconslatant  wlch  daposlc  dacagulatlon 


rallabla. 


Che  ability  t 


own  drcuaatancaa.     Tha  critical  point 
■ca  side  of  Ih«  balance  sheet  Is 
Che  liabilities  side. 
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powi*  aleng  Ch*  lloas  provided  la  3.  1703  and  S.  17Z0  vlll  not  chugi 
bade  coiuuaar  ud  co^unlty  orlaatatlod  o(  thrift  Initltutloa*.  Ttwci 
te  sruciT  dlveraltlutloa,  but  also  Incicaicd  icopa  and  abllltf  i 
■oTCgBge  cradlt  and  othar  ceoauaar  (laanclal  naad*. 

Tba  awra  availability  of  >:aiiiitercial- bank- type  poHir*  nil 
tcanafora  thrift  iutltiitiana  Into  ao  vmj  Clclbanka.     Tha  aTallabllll; 
aucb  poHara  eattalnly  haa  aoc  dona  ao  (or  tba  tbouaaada  of  coHiualcy 
coBBaiclal  bauka  tbiougbout  cbc  Datlon.     It  haa  not  done  >o  for  [hoa« 
baoka  which  ban  long  had  cogBarclal-baDk-c:rpa  powar*.     And  It  ulll  c 
for  tba  thrift  laacltutlana  tihlch  would  now  b«  autborlcad  (uch  pouara. 

Thrift  Inatltutlona  atUl  auat  aarva  their  local  narkata  aad 
the  financial  aarvlcaa  taqultad  by  thalc  cuatoaara,  Hhatevar  pouei 
,  If  chey  an  to  be  coaipetltive  and  (row.     Hortgi 


available  to  t 

dearly  Hill  ceBaln  a  oajor  coaauier 

that  thrift  Inatltutlona  vlll  coaclau 


r  financial 
rhrtft  Inat 


Ilgbtly  aumnder  their  nortgata  orientation  and  eipcrtlaa. 

Ua  racognlie  the  conceroa  that  aooa  have  ralaad  over 
adveree  effect  that  aaul  daregulacloa  for  thrift  Inacltuttona 
houalng  and  sortgaga  aarketa.     But  tha  aolutloo  to  tha  houalng 


hardly  help  houalng  and  nortgage  i 
Increaalngly  be  usable  to  attract 

rapid  Inflation  and  akjr-hlgh  lata 

of  lowyleld,  long-tera,  flud-rale  BOrlgagaa,  thrift  Inatltut: 


a  tbtlfl  Inatltu 


ata.  directly  tron 


ibatr  paal 
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ca  liier«M«  thtlr  •■nlnii  In  Una  Mth  cha  KXTLaa  coit  of  thalr  fuda,  Hhlel 
■»  iKEualadT  tlad  to  aukac  ntu.     *>r  ac*  tbay  abl*  to  coapati  for 
u(las>  with  aoiiair  ■*[■»!  ■atusl  fond*  and  apaa-aarkat  Imtcaaat*  la  today** 
tiamacUl  cllaata.     Tba  raaulta  of  lUt  lltuacloB  Bra  all  Cos  aaU  knaiB  — 
■aaalva  dapoalt  aacflaw,  daapaalag  botte*-llaa  loi 
SrawlBc  pniaurat  oo  llqnldll]'  and  sat  warth  poiltl 

iToadMMd  paunt  otll  oat  Ml** 
but  tbar  will  atTaocthaa  tba  abllltr  of  thrift  lut 


:hclft  lodaatry  probl^H, 
:iitloBa  ta  eoapata  In 
futur*  hlgb-lBCataat-rate  parlod*  •■  praaant  lov-irlald  Borttaga  parcfollei  a 


ran(thanad  and 


Dou  caking  plac 


(TaduallT  tunad  oral.     And  aa  Sacretary  Icgi 

■ar*  eOBpatltlTa  thrift  Indiucrr  laiild  ba  ationglr  In  tha  baac  1 

boualng  and  ■ortgaga  narketi. 

■at  oal<r  will  thrift  lueltutlasi  ba  a 
■arkat  battar.  At  laatc  of  aqual  lapottance  are 
Iba  Boicgaga  InatnaHnt  and  In  tha  ■origage  nark 
Thaaa  hava  baan  ebacurad  bj  high  Intaraat  rataa.  But  whan  rataa  case  down,  ■• 
thejr  mil  avantually,  tha  baaaftl*  of  fully  fleilbla  wirtgaea  laatrwaaCa  and 
bcoidenad  aecoodary  sarketa  ulll  bacone  lacieaalagly  appaiant. 

Additional  aourcaa  of  aoTtgaga  credit  trill  ba  daveloped.     Tha 
■arcgaga  and  houalng  aarkata  vlll  no  loogar  ba  «□  huvlly  dgpandent,  aa  thay 
are  today,  on  cha  tbclfl  Industry.     They  ahoiild  thui  bacoaa  batcar  and  nora 
efficiently  lerved  by  a  broadened  credit  baae. 

UlclHtely,  of  CDurae,  [be  real  aolutloa  to  tha  problaaa  of  thrift 
inatlcutlona,  and  of  houalng  and  aartgage  aarkata,   la  aucceas  In  tha  fight 
agalntC  laflatlon.     Ue  hope  the  AdBlslaCratlan' a  prograa  will  auccaad.     In  tha 
■aantlaa,  thrift  Inailtutlans  auat  b*  given  the  powera  they  need  to  aeat  Che 
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chKllanie  ef  ■  araiilat  *zzty  of  coBpatlcsti  vnt  all  (tata*  of  tha  lacaieac 
rata  and  buaioaH  cyclaa  If  thaj  a»  ts  coatiaua  cs  aarra  tbl*  natlsa'*  >a«ara 
aad  aorctasa  bairomca  affaeclval}. 

BcDcfics  aC  broadened  (Kiverf.  ProvldiDt  broadanad  pouara  foe  chrltt 
luettDtlMW  elaatlr  muLd  ba  banaficlal  fsr  cha  aavar,  bacauaa  naia  flaxlbla 
•Bd  protltabla  poiiBri  will  eoabla  thrift  iaacltutloaa  to  lenaiate  cha  aaiiilii(a 
naadad  to  pa}  incraaiad  ratuna  to  aavaia.  ted  (b*  (trant^baBad  ablllt;  to 
attiaet  tiuda  idll,  la  turo,  atrangthaa  the  ablllt}  of  thrift  lutUutloaa  to 
aana  tba  aoniaaa  boccoiMT,  aa  noted  prevloualT* 

But  tba  baaatlt*  of  broadaaad  thrift  Inatltutlon  pOHaca  will  anteod 
far  ba^ond  tba  lodWldiial  aaiar  and  ■otciata  boTronai.     SiTangtbantag  tbelft 
Isatltsclona  will  ralnforca  pollclat  to  prowita  asninflatloaaCT  acoDOKlc 
irevtb  aad  er^unttr  ravttalltatloa  throuchcot  tba  oatloa.     Ua  cannot  bopa  to 
cabutld  out  loduatclal  baaa  and  leiltallta  our  c— unttlaa  unlaai  Ha  can 
■aaarat*  a  aaaalva  voluaa  of  pilvace  capital.     Aa  caplcal-genericlng,  capttal- 
lnreatlng,   comiiinlCy-arlfiDCad  InatlCutloai,  lavlDgi  bank*  ara  IdaallT  lultad 
CO  play  a  aajor  tola  la  future  aeonoalc  and  coMunltj  reTltalliatlon  aftorta, 
a*  thay  haie  In  tba  paat. 

TU.I  role  la  baing  fruattated  la  today'*  aeoaoale  «ailTOD>aat,  and 
b]>  praaant  llMlcatlooa  on  aadota  bank  ponera.     Broadaaad  pOHtra  ulll  ba 

Tba  Typaa  of  FoMeta  Weeded 

Aa  atatad  preileutly.  It  la  out  loduatrr'a  poaitlon  that  aavlnga 
banka  abeuld  baira  tba  aaan  poiMri  ai  ara  arallabla  to  eoiBerelal  baoka. 
AccotdlDtly,  KAHSI  urgaa  that  tba  itatucor?  povari  of  federal  aadoga  baaka  ba 
■■ended  aa  followa,  ■■aacally  to  line  olch  cha  prorlalona  of  3.   1703,  3.   1720, 
fad  S.   1413. 
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Ce^tclal  landing  ■athorttT.     Tlw  easMrclal  l«ndlD«  auchorlcy  of 
fadanl  uvlug*  ImbIu  ihoiild  b*  atndad  In  light  of  tba  upacluic*  galud 
■  inci  auctHBC  of  ch*  1980  Daraiulicloa  Jtcc.     Curnnt  lav  raacclcta 
ec—arclal  loana  ts  i  pac  cant  of  tb«  lutltutlon'a  aaaaca.     It  alao  [aqolna 
tlwt  auch  loan*  ba  aada  ooIt  nlchln  tba  atata  lAar*  tb*  b«nk  1*  located  oi 
■Ithln  7S  allaa  of  tha  twnk-a  ham*  offic*.     Tba  i  par  cant  calllog  and 
gwgraphlc  llMlcatlona  ahauld  ba  cllKtnaied  in  ordar  to  sake  coaBarclal 
lending  authority  a  pcaetlcal  raallty. 

Sona  Inatltutlana  najr  aooo  biap  up  agalnat  Ih*  i  par  cant  llalt  and 
Hill,  for  practical  puipoaaa,  ba  forcad  Co  curtail  future  coBBarcfal  landing 
activity.     Dttaar  Inatltutioaa  ara  Inhibited  fra>  entering  the  coaaarctal  loan 
•atkat  baeaaaa  tha  praaentlT  permitted  Toliaa  of  lending  ney  ba  econoolcallr 
Inaufflclent  Co  abaorb  the  additional  coatt  necstaarlly  loTOlvad  In 
undertaking  a  new  activity  of  thla  type.     Furtheraore,  the  geographic 
lliilcallon  needleaaly  reatrlcta  coiBatelal  landing  opporlunltic*  and  la 
contrary  to  loag-itandlng  public  policy  uhlch  ancouragea  the  free  flow  of 
credit  to  areaa  of  graateat  aaad. 

Th*  Co^nmlly  Relnveataent  Act  and  Federal  Hone  Loan  Bank  Board 
•uparvltlon  tflll  coailnua  to  act  a>  (afaguaTda  to  anaure  that  local  needa  for 
■artgaga  and  other  credit  ara  aet.     In  addition,   federal  earing*  bank*  ehould 
be  eubject  to  the  aeae  provlalon  applicable  to  oellonal  bank*  with  reapect  to 
llalta  on  conarclal  loana  to  any  alngla  boirowr. 

Da«aad  depoelt  authority.  Federal  aavloga  banka  ar*  currently 
authorlied  to  accept  bualnel*  daaand  dapoalta  only  'In  connection  »lth  a 
coMMtclal,  corporate  or  bualneaa  loan  relacloaablp.'     Federal  aadnga  banka 
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■hoilld    b*    p«TBltC*<l    t 

durly  b«  couliEist  wlCh 
WW  accouDK  far  all  typai 
pn>|»*«d  Chang*,  csnauBaEi 
tTaaat«c  of  (uod*  mftIc** 
COBarcUl  banka.     Fadaral 


cape  daaaad  dapoalca  ttam  any  aoucca.     Thla  muld 
Cha  raeaac  acClOB  ot  Cha  Cenicaaa  in  auchorlilng 
at  dapoalCOTT  Inatltatlona.     Aa  a  reault  sf  tha 
muld  have  cha  epporcualty  to  obtain  tha  **■• 
froa  fadaral  aavlnga  banka  that  ara  aiallabla  froa 


nlngi 


1  govar 


(Mpaclclon  muld  c 


tnvaafaat  auctaocltT.     Tha  Invaataanc  i 
banka  ahould  ba  updatad  In  light  of  ongoing  finat 


—  Dacaabar  31,   1)77.     Such  •  eonvMtlag  I 
ratata  or  aak*  tnj  Invaatnant  ot  a  lypa  1 


a  fadaral  chartai 
•aa  cngagad  In  on  a  apaclttad  data 
itltucloa  ta  alao  authorliad  to 

;bat  data,  axcapt  that  Ita 


held 


flulty,  . 


r  loa 


tha  flM-yaar  parlo 

I.     Tha 


iBadlatalT  pracadlng  cha  filing  of  < 

r  31,  1)77  data  should  ba  changed  to  tha  > 

i  cha  J-raac  avaraga  llaltatlon  ahould  ba  dalatad. 
Tha  Dacaabar  31,  1977  cut-off  data  la  lacraaalnglr  o 
of  the  dynaBlc  changaa  In  financial  aarvli 
affecting  all  t^paa  ot  Inatltutlona.  Tha: 
aarlnga  bank  organliad  now  or  la  futura  yaara  to  the  partlculai 
laraataanca  which  It  happauad  to  angaga  In  aa  of  DacaabaT  31, 
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Slmllarlr,  cb*  llalutlon  on  •qalcj,  corporaia  band  and  eooaiaa 
loao  larattHiitB  looka  backnard  rachac  Chan  forward,  and  say  tuTi  Ilctl* 
ralatlcnulilp  Co  Incacaanr  opporcunLclas  and  lurrovar  daaaoda  to  fucura  j 
Both  raatrlcCIona  an  Incooilatanl  vlth  iha  ttatuai  of  tba  1980  Darajulatl 


Act  Hblcb  Madaiia  Cb*  phaar-oat  <tt  dapaalt  lotaraac 
•inlioiBaac  of  llbarallnd  Imaataanl  autborltf.  In  i 
aafatuard  of  Eh*  fadiral  aavlasi  bank  pTorlalon,  how 
powari  of  than  Inatltutlona  vi.\l  eontlnua  to  ba  «ar< 
■uthorlMd  by  tb*  ehirtarlna  agcncT,  the  Faderal  Ba>a 

SaryUt  cprparfltlcin .  Authority  to  Invaat 
ahould  b«  lacraaHd  to  boic  aconoalcally  faaalbla  lev 
tadaral  aavlosa  banka  and  federal  asTlnga  and  loan  aa 
authorliaa  corporatlona  jointly  omad  by  aavlaga  and 
Invaac  In  aarrlca  corporailou.  There  ahould  be  para 
federal,  aavlnga  banka.  At  (ha  aaaa  ttM,  the  aarrica 
authority  for  both  typaa  of  tnatltuclona  ahould  be  In 
CO  10  per  cent  of  an  Inatlcutlon'a  aaaeCa.  Furchemo 
a  portion  of  thla  auttaorlty  ahould  ba  uaed  for  csawin 

flexibility  In  Ita  ua«. 

laveatneBC  la  foralgn  branchga  and  forttgn 
pcovid*  parallal  treatBant  and  coapatlelva  aquallcy,   fadar 
ahould  ba  authoilied  to  oparac*  branchea  In  forelan 
United  Statea  and  foialga  eorporaclona  engaged  In  in 


celliB«a 


d  only  to  the  e 


ind  aiada  parallal  tor 
I.     Currant  la« 


ir-Glcy  and 
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butkloii  Tbli  aucliorlcy  uauld  b*  aubjaci  to  tlw  ■*■>■  ntuLacoiTT  trai 
appllid  br  tha  Fadaral  Kaaarva  Board  to  natloul  banka.  In  an  amlTi 
rapid  dapostt  derc|ula[ioi),  (har*  1*  bo  rsaaoa  Co  dany 
cba  aaH  powc*  cutTanClr  available  Co  chouaanda  of  natloaal  baaka,  b 


It  balding  coapany  powra.     Fadaral  aavln^a  I 
11  accivicia*  aucborlMd  Co  bank  boldlnfl  co 


■  afaould  b*  >bl* 


iDgiaaa  in  graociat  fadaral  Mvlaga  bank*  cha  aucbadcy  C 
1  loaaa  and  aceapc  bualnaaa  danaod  dapoalca.     Sine*  (adaial  lav 
auchorllad  to  asgagg  la  ttttt  «a  one*  axclaalvaly  a  coaaeTcial 
they  abould  not  ba  baried  (coa  [be  useful  and  profitable  acclv 
n  through  bank  holding  cOBpanlei,     M  la  tru*  of  ochar  propoied 
auchorlcy  ia  Madad  to  •nsbl*  federal  lavloga  bauka  to 
iMcetal  bank*  In  rapidly  deregulated  depoalt  Barketa. 
Other  powate.     Finally,  HAHSB  endoraea  ochar  provlalona  In  S.   1703 
and  S.   1720  nblch  would  expand  landing  aad  imaitsanc  opciona  for  federal 
aailnga  bank*. 

Both  S.   1703  and  S.  1720  wuld  go  a  long  way  toxard  providing  ttw 
aaeasHty  broadaoad  ponata  for  federal  aaiinga  bank*,  aa  nould  S.  1413,     Ue 
hope  our  e<^ata  iitll  be  uaeful  aa  cha  ruaali  m  ptocaeda  to  davalop 
lagialation  In  chla  crlileal  are*. 

Before  Cuming  Co  cha  laaua  of  expanded  aaalacaAoe  authotlcy  for  the 
fadeial  tagulacora,  m  miuld  like  co  co^Hnt  on  tw  other  areaa  Chat  are 


0  the 


a  laaua,     Tba  tirac  la  propoaad  changaa 
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cbatlaiins  lutbOTitT  for  fadaral  thrltt  Inacitutlau,  in  araa  addraaiad  br 
S.   1703  and  S.   1720.     Tha  aacosd  la  th*  var;  aarlou*  low-jlald  ■OTCaaga 
problaai  at  chrlfc  loatiCuCIoiu. 
OiarterlBg  tothertlT  far  federal  Thrift  InitlCutlan* 

Ulch  reapecc  to  chartatlng  autboiltj  for  faderal  chilfc  lutl- 
tutloDi,  Ha  have  thcM  recomsendatloni: 

(I)  The  Fcjtral  Hum  lean  »jnV  Jojrd  ihowld  br  tuthgrltej  iQ  ctt^ft^T 
federal  wrtnga  lunka  ie  iio»o  of  thraugh  gpnvtrt^on  of  ftdertl  HvlBgi  Bud 
leap  aatpclattanii    In  all   JO  atatea       Thia  proinul  recainlna  that  enactBent 
of  tha  hioadaoed  powra  provlalaBa  of  S.  1703  and  S.  1720  would  •aaeaclall;r 
eliaiute  dlftecsncea  of  auIhoiltT  betwaaa  federal  aailoa*  bank*  and  fadaral 
MTlnt*  and  loan  aaaoclatlooa.     Ai  •  reault,  th<  currant  raqulra«nc  that 
fadatal  aavlnga  haoka  can  anly  be  erganiied  (hrough  ibe  comcTBlsa  of  a  acaCe 
■utual  aavlnga  bank  baeesaa  vholly  artificial  and  meanlatlcaa.      Inacltutlona 
Kith  the  aaae  povara  ahould  b«  allomd  to  oparate  under  Che  aaaa  charcarlas 
authorllT  If  Char  iilah. 


with  tha  need  for  the  vldeet  poaalbl*  fl 
aevinga  benka  ahould  have  the  option  to 

be  reslliElcallr  appcalaed  oalj  by  eech 

In  broader  teru,  NM1SB  auppoi 

S,  1720  lAleh  Hould  parmlt  any  Inacllutl 


taaoclal  aar^l. 

:e  optlo 

na. 

federe 

operate  under 

either 

the 

Bituel 

idvaatagea  and 

dlMdva 

at. 

tea,  Hti 

lodlvldual  la, 

.Cltutlo 

rta  the  prorla 

lone  m 

1703  er 
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f«d<Tal  HTlos*  buk  or  fadaral  ■nliiga  and  tou  ■■■aelKlaa,  and 
•iChcT  tb*  Btock  or  aacual  (on.  Wi  alao  (upporc  graoclDg  aathor 
Fadaral  Boaa  Loan  lank  loacd  to  eharcar  aneb  luacltutloaa  i*  paro 

Tbaaa  pTO*Ialoa(  muld  ba  caaalataut  wlch  cba  racaat  la 
of  UHSB'a  Special  Coaaltca*  so  Capital  Maquur  that  >  tadaial  a 
ebactailBi  ■ICanuttTi  ahould  ba  available  to  aiTinga  banka.  la 
tUa  racoMcailaClon,  MMSI'a  >aard  of  Dlraecora  eoacludad  chac  u 
flalblllCT  and  cbolca  for  IndHrldual  aaTlas*  bank!  (hould  encaaik 
fo»  aa  wall  aa  pome*  and  tTP«*  of  aarrlcaa  offatad. 

(3)  In  erdar  to  aaauia   that  Che  -oonveniOD  of  a  atata-c 


»ilai>  haak  la 

to  ■  fsdecal  Ehrlfc  Inal 

tullao  cnu 

ln»  a  pracilc 

TtalUj,   It  li 

dtcurr  [0  ctaflfy  thf 

obllgaUon 

of  th*  FDIC  t 

0  inda 

Qlfy 

FSLIC  OD  the  occaaloa  o 
CoMlttaa  to  laeluda  to 
pcovtalon  coatalnad  la  I 
Baakloc  Co^tttea. 

action  br  tba  Federal  Hi 


lo  thla  Eaiard.  m  urge  the 

elopa  Che  indaaal float loa 
Dtly  adopted  by  the  Bouae 


ricaclon  laaua 
■oard  OD  ap 


baak  ebartara.  Baaalutleo  of  Cb 
eoateit  of  S.  1701  and  S.  1T20. 
bllla  muld  apply  onlF  to  fed*  raUy-charcrrciI  t 

Coaaolldatleo  of  the  federal  depoalt 
3.  1T21  would,  of  courae,  aaka  tba  quaaClon  of 
Ha  baUara  S.  1711  la  a  pcopeaal  which  narlta  a. 
AiMrtnlng  tba  Lov-TIald  Mortgage  Problem 

Uhlle  authorlalng  broadaoed  powaca  la 
TlablllCT  of  thrift  laadtuCloaa,  other  aetlooa 


actively  preventing 
tone  fei  fadaial  *avli1«t 


ally  1 


laed  powera  provided  by  tbaae 
oca  funda  aa  propoaed  1 


loua  further  atudy. 
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■llcTc  earolagi  prai 
OTCgagc  portfolio!; 

—  Fre-eiiipcl.on  of 


L  prolilau  —  lacga  holillD|i  of  loog-tcn,  Ilxsd-Iita 
I  aalLlet  low-lntinst-Iat*  paTlodi.  Tha  All  Savar* 
idad  uiaura  to  allavlaca  d  Is  late  mediae  ion  and 
:.  At  thla  point,  bowarer,  Cha  praclaa  aftaet  of  tha  All 
:erCaiD.  And  tba  All  Savara  Cartlflcat*  will  ba 
The  folloiiiiig  acciona  ahould  ba  cakan,  tharafoca,  to 
!■  br  ancouTaglng  cha  roll-avar  of  ailttlna  lov-ylald 


—  Changes  In  tagulatory  ai 
dafar  and  iBorClia  galna  and  loaaaa  • 
fadaral  Hoiu  Loan  tank  toaid;  and 


tohlbltlng  Undeta  Eron  enetclalng  dj 
•  provided  In  S.   1703  and  S.   1720 
ntlng  rulta  Co  paralt  InatlCuttona  Co 
lag-taTB  aaaets,  at  adopted  by  Cba 

for  tha  exchange  of  low-yield  ■origagea  for  varlabla-rat*  fadaral  agancy 

obllgatloni  or  other  ilntlar  neaaa. 

Hith  reapect  Co  the  due  oa  aalB  preaaption,  ua  anderta  tba  appeoaeb 

taken  la  5.   1720,  which  would  apply  to  all  dapoaicory  Inactcution*  and  Co 

ptaasipclen  ahould  have  tha  widaat  ipplIcablLtty 
;lcally  laportaac  roll-o«er  of  lov-ylald  aMrCaaga 
.  WB  tupporc  tha  fadaral  preeapcloo  of  acata  uaury 


In  order  to  provota  Che 
porifoLloa.  And,  of  coi 
caUlnga  on  conauer  cr< 


.   1720. 


arllar,   cha  fadaral  regulator*  ahould  have  the 
deal  with  troubled  InatlCuClon*,  vlth  reapect  to  both 
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Lacue*  and  ■cqulilclou.  Id  laporunc  ntpacts,  eurrant  poiMi* 
■n  ovtd«t«d  (ad  1117  Iwcwsb  Om  acuclu.  In  aacBdli^  th*  *MT(aac]F  psWT* 
of  ttaa  nrdalor*,  Itwrafora,  It  la  iBpOTCanC  thai  certain  baale  prlAclplaa  b« 


(1)  roiC  add  F3LIC  ahould  haTa  eoflecaly  parallal  a^arganey  pomra, 
both  In  aubatadca  and  l«atn»t«.     Tha  eurcaat  pomr*  ol  Cha  FSLIC  Co  provide 
financial  aiiliuaca  to  CToubtad  tnatltuCIono  ara  dore  liberal  than  thoaa  ol 
Of  niC.     Thia  pnblM  la  Ushllthted  bT  Iba  laeant  aaalatad  naigara  approved 
by  the  Federal  Hoaa  Loan  Bank  loerd,  inelodlng  ■  tbn*-*tat«  aacaar  lAlch 
eraalad  cba  Ur|a*t  fedcrally-charcared  tbrlfc  loatltuClon  in  Che  Unltad 
Stataa.     Whacmr  day  be  the  hlatocleal  bail*  [or  dllfetancea  In  the  enargency 
poxara  of  FDIC  and  FSLIC,  there  la  no  Juicif  Icat Ion  for  thair  perp«eiia[lan. 

In  pertleular.  Mm  preaant  doca  nanoH  Section  13(c)  authority  of 
the  FDIC  to  provide  financial  aailacanc*  ahould  b«  llbatalltad  and  dada 
parallel  to  FSLIC  authority.     Thla  wnild  be  accodpllabed  by  the  a>*ndad 
Section  13(e)  aucboTlty  (OT  tb*  FDIC  contaltwd  la  H.K.  *6a3,  ai  adopted  by  the 
Houae  BaoUng  Co^lttae.     Ka  urge  Che  Senete  lanklnc  Coddlttee  Co  Includ*  thla 
pTOVlalon  In  any  leglalaclon  It  devalopi. 

Oir  Indoatry  hai  long  urged  the  FDIC  to  Uia  It*  pomri  Co  aaalat 
ccoubled  Inaclcuclona,  •■  the  FSLIC  ha*  dona.     Ua  Mould  hope  that  expended 
S«:tlaa  IKc)  authodcy  would  reault  In  greater  Hllllagoaaa  of  the  FDIC  to 
prwlda  aulaCaaca  to  Inatlcutlona  which  dey  be  experiencing  dltflcultlaa  In 
tba  praaanc  financial  cllaate. 
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■  »liould  OlM  prac«il«nce  ovt  iBvolunurr 


ecablMtlong  til  thin 


1    ItM 


iDfuiloa  ihouU  b*  coDildarul  (lEiC  b«(on  «(Ci. 

■hould  ba  auIhoilHi]  only  after  all  othar  poaalbllltlaa  haia  baa 

and  tba  cagulatoia  abould  ba  raqulcad  to  Bake  *  flndlag  bb  to  th 

for  rajcctlot  capital  InfuBloa  ia  favor  sE  an  Involuntarr  coabln 

Mould  ba  eonalatanl  with  currant  branchial  and  aariar  lavB  govar 

»aU  aa  ullh  ttw  naed  to  praiana  lacar-tadualry  coapatltton  bat 

InaClCudona  and  cooHidal  banka.     AbBanC  bade  chansaa  in  bran 

■•riar  law,   Involuntarr  conblnaclona  acroai  atata  and  loduacrr  Una*  aboul 

ba  an  'axCTiordlnarr'  avanC,  a  laac  raaorc  which  takaa  placa  oolr  l(  ochar 

rasadlaa  are  not  faaalbla.     The  uae  of  eotergancr  powere  by  tha  ratuXatara 

■hould  not  ba  Ch*  vahlcle  for  a  baalc  raatructurlng  of  tha  (iaanelal  laduac 

Hhlch  la  tha  prerogative  o(  the  Congreae. 


(3)    m   lh«  <:«<«   of    1 

vpluflcary  cnlilaat 

mi,  a  ipecltlc  lohadolt  of 

pilodtUi  should  be  adapted  and  ahauld  apply  unt 

only  to  savlnga  banks. 

■avlnga  and  loan  assocWtlons 

nd  comerelal  bank 

SpecltlcallT,  the 

teaurtng  agaoclet  tbould  aeak 

OBblnacloDS  Involv 

ng:     first,   Insclcutlona  of 

the  aaK  type  In  tha  aa»  at.t 

:  Mcond,  ln«ttut 

«u  of  the  .a.s  CTp.  In 

different  statea;   third,  Inetl 

utlon.  of  dlffarao 

types  In  tba  >a>e  slaca; 

and  fourth,   laatltutlon*  of  dl 

fareot  typaa  io  dl 

(erent  atatee.     As  In  the 

caae  of  tha  pratarred  Bcthoil  o 

capital  Infuilon, 

thle  acbadule  of  ptlarltlee 

ll  daelgnad  to  preeam  Inlar- 

Dduetry  coapatltlo 

and  Is  In  11ns  with  the 

ganaral  thrust  of  ailaclng  bra 

ichlog  and  Mrger  1 

w. 

enually  avalleble 
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Intra-suc*  bad*,  nclpioeal  authorlCT  (hould  ba  HallabI*  to  aavlDia  b«Blu. 
Thla  prlnelpl*  a(  parity  Ii  alio  Intandad  to  praaan*  lacai-lnduaCTT 
eoapatltlon  and  claaily  la  sMilad  lo  aaauia  aqual  Ccaataaat  of  thrift 


Aa  iBphadnd  at  tb*  outaat  of  onr  atataBsot,  proapl  actios  to 
^^^^^  Eba  aaarfaihcy  powara  el  tba  fadaral  Eaftklatara  and  to  bToadan  tha 
oparatlns  pomra  of  thrift  iBatltutlooa  la  aaaadtlal.     Thaaa  dual  ob]*etl*«a, 
Hblch  addraaa  both  tha  eurraot  and  Ioa|ar-iuB  problaa*  of  tha  thrift  Induatrr, 
ahould  b*  acblavad  In  a  alnsla  latlalatlv*  packai*.  aloa«  tha  Iliwi  of 
S.   170}.  S.   1720  and  S.   HI). 
Othar  laauaa 


Flnallj,  wa  would  Ilka  to  COHaat  bclaflj  on  othar  laau 
baan  rataad  la  eoiuiactlDn  Kith  thaaa  haarlnga.  Tha  flrat  laaua  r 
coDcana  onr  Sactlon  178  of  S.  17Z0  and  Section  508  of  S.  1703, 
idanttcal  prorlalona  iutllat  tilth  ehai«*a  Id  FMaral  Hoaa  Loan  Ba 

AC  tha  praaant  tin*,  aaBbcrahlp 
la  optional  for  atata-char  tared  ntual  aavlaci 
aavlnga  bank*  mra  Baabara  of  tha  Sfataa  aa  s 
puTchaaad  tha  raqulalta  aaount  of  atocb  to  b4 
thaaa  aaetlana  of  S.   17Z0  and  S.   1703  vsuld  f 

(1)  U  a  (Caca-charcand  buCii*!  lai 
option  to  Join  and  latar  concluded  that  lea  I 
wlthdranBl  fna  tha  STataa,  It  could  a»nt  t' 


Chl 

•daral 

Bou  Loan 

lank  SyatM 

aba 

Ilka.    HavarthaUa 

,   1*0 

f  D. 

a.b.r 

1,   19B0, 

»lha» 

CO. 

•ll(ib 

a  to  Join 

Hoiwvar, 

roTlda  that 

ioi. 

baak  a 

.Had  It. 

If  of  tha 

aat 

ntaraa 

a  nuld  b. 

aarvad  by 

*ln 

MCOM 

■MbOT  In  anT 
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rederfll  Hosfl  Load  Banki  unlesl  Ic  Abwuloned  its  ptflivDt  dvpoalt  LaluTAOC*  and 
baciae  iTuurcd  by  tbt  Fadaral  SHlagt  aod  Ui«a  loauraaea  CoEporatlen. 

(2)  Ho  (Caca-cturceml  uicual  aaTliigi  bank  could  baeaai*  a  m*mb»t  sf 
the  Federal  Hou  Laan  lank  Syacan  after  the  latcc  of  Decaabar  31.   1*87,  or 
five  Taaca  aCCar  tba  data  of  reeeldng  Ita  chatter,  uolaai  II  abaadoiMil  Ita 
pTcaeat  depoalt  Inaurance  aod  applied  far  laauTance  fr«  FSLIC. 

Th*««  provlalaa*  are  a  bocC  uodaaliabl*  attaapc  to  teatrlct  lb* 
Tight*  of  itacc-chsrcereil  laatlluciena  br  penalltlot  (has  for  a  (ood  fallb 
Judgaent  to  withdraw  fraa  the  Srataa  and  bj  baonlog  tbcK  fraa  appl^lat  for 
■cabecahlp  entlrelT,  anlesa  thay  agtee  ta  FSLIC  loautaDce.     Volustarr 
■aaberahlp  la  the  Federal  Hose  Loan  Bank  Syates  for  ataCa-ebarteiad  (aTlBga 
banka  haa  narat  been  conditioned  on  Insuraoca  from  FSLIC.     It  ahould  alaa  be 
>  •Ilglbla  to  Join  Che  Syaten.  and 
ma  eligible  fot  depoalc  Inaurance. 
:Brad  aaviaga  banka  ahould  be 
.OB  for  maberahlp  In  tiM  Fadaral 
wana  ar.  potentially  available  to 


DOCad  that  IK*  li 

of  eouraa  thaf  ara  net  dapoatCerr  InatituCl 

Ue  do  not  believe  that   aU 
fotcad  to  adept  FSLIC  Inaurance  aa  a 
Hume  Loan  Sank  Syacca.     Other,  taaa  > 
■aet  any  parcalvad  problan  of  'la  and  out'  ■■mbacahlp.     Our  loduatry  would  be 
happy  to  cooperate  In  auch  an  effort.     Accordingly,  »a  urte  that  Section  178 
of  S.   1720  and  Section  SOB  of  S.   1703  not  be  included  la  any  letlalation 
developed  by  thla  Co^ilctaa. 

induatiy  and  w*  have  long  aupportad  Ita  wldaaprsad  availability.     Accordintly, 
«■  aupport  that  provlalea  of  S.   I6S6  vhlch  would  nake  atata  aad  local 
■ovanBant  antltiaa  eligible  Co  setnCaln  NOW  account*. 
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niuUT,  Mr.  Chalrau.  ti  1*  our  Indiuiryi  poaltloo  chat  iny  pemt 
»hlch  an  pcnrldad  la  banktnt  laglalatlon  ahould  Ix  uda  unlfonly  avallibl* 
U  tbiitt  iBacitutlan*  and  co^rctal  bask*.     In  chla  xfati,  ■■  aiut 
nxwccfulljr  dliagiia  wlcta  S«cra(ai7  Rajaa'a  poaltloo  chac  aiiWDdu)  «*cullclaa 
•ctlTltica  b«  antandsd  to  eoB*[clal  baoka  only.     If  tba  Congraaa  dacldai  to 
pcnlt  coHarcl*!  baoka  ts  proTlda  a  BDiiay  urkat  nitual  fund  aerrUe,  for 
•KMpla,  Chan  aveh  ■  urrlea  ahould  alao  b<  ■«!■  avallabla  to  thrllt 
iBatltutlona. 
CoDdualoB 

Id  eanclaalon,  Hr.  Ctulmaa,   the  (avlnga  b«ak  Loduicrr  urgaa  progipt 
CoDgnadoaal  action  to  ro*ttalD  cha  DIDC  and  to  piovld*  bra«d*ii«d  powaca  for 
thrift  lutlEutloB*  and  anca  fl»lbl*  caertency  powcTa  tor  tha  Cederal 
raiulacoti,     Ua  ballon*  ttut  tba  broadooad  powaca/ aaartsiK;  poinra  iiauaa 
(hoiild  bo  addrciaed  Id  a  singla  laglalmclTa  package.     Ue  cc^eDd  the 
blpiitlaan  iDltUtlvaa  of  the  Sanklng  CoBlttae  la  addreoilDg  the  graving 
probleu  of  the  thrift  Induitry.     He  hops  that  our  atatBunc  will  be  helpful 
to  the  Comlttaa  a*  It  developa  leglalatian  to  (tlengthen  thrift  Inatltutlona 

The  Chairman.  Mr.  Wood. 

Mr.  Wood.  Thank  you,  Mr.  Chairman. 

My  name  is  John  R.  Wood.  I  am  a  realtor,  with  a  small  office  in 
Naples,  Fla.,  and  president  of  the  National  Association  of  Realtors. 

I  appreciate  this  opportunity  to  appear  before  you  today  to  pres-i 
ent  our  concerns  and,  we  believe,  those  of  the  American  homebuy- 
ing  public  regarding  various  proposals  to  restructure  financial  in- 
stitutions. 

Typically  our  concerns  £md  those  of  other  witnesses  testifying  at 
hearings  such  as  this  are  expressed  in  broad  economic  terms.  Un- 
fortunately, our  membership  and  the  consuming  public  must  view 
today's  economic  problems  and  their  solutions  in  human  terms. 

The  solutions  proposed  by  the  administration,  the  Federal  Home 
Loan  Bank  Board,  and  this  committee,  we  believe,  will  not  be 
responsive  to  a  public  desperately  in  need  of  understandable  solu- 
tions which  explain  why  they  cannot  afford  even  the  most  basic 
shelter. 

The  factfi  speak  for  themselves:  The  demand  for  shelter  is  at  an 
alltime  high;  we  are  in  the  worst  housing  recession  since  World 
War  II;  there  is  a  rental  housing  crisis  of  major  proportion  which 
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further  denies  frustrated  potential  home  buyers  access  to  minimal 
rental  accommodations;  and  affordability  problems  are  chan^ng 
family  formation  patterns,  forcing  doubling  up,  delaying  marriage 
and  even  childbearing. 

Succintly  stated,  proposals  to  dismantle  the  few  remaining  ele- 
ments of  this  Nation's  housing  financial  delivery  syst«m,  with  no 
assurance  that  the  private  sector  will  be  able  or  even  willing  to 
meet  this  challenge,  leasves  only  the  hope  that  a  recovering  econo- 
my will  produce  the  solution.  Public  perceptions  are  far  too  basic  to 
comprehend  such  a  response. 

What  the  public  does  see  is  this  kind  of  example:  In  your  home 
State,  the  Hong  Kong  &  Shanghai  Banking  Corp.— through  its 
subsidiary,  the  Marine  Midland  Bank  of  New  York — determines 
the  terms  and  flow  of  credit  of  all  kinds,  for  every  community  and 
every  individual.  We  are  deeply  concerned  with  the  rising  tide  of 
conglomerates  and  do  question  their  ability  to  be  responsive  to  all 
local  needs. 

We  are  unable  to  support  the  Chase  Manhattan's  determining 
flow  of  credit  and  loan  policies  for  small  banks  in  the  small  com- 
munities of  our  Nation. 

The  economic  health  of  our  Nation's  communities  is  sustained  by 
viable,  small  business  of  all  kinds.  They  represent  employment, 
community  service,  and  effective  distribution  of  goods  and  serv- 
ices— in  short,  they  are  our  communities. 

Our  membership  is  a  part  of  the  fabric  of  the  small  business 
community  with  over  80  percent  represented  by  single  office  oper- 
ations. Their  livelihood  depends  on  their  responsiveness  to  the 
needs  and  desires  of  your  individual  constituents.  Their  clear  mes- 
sage to  us,  here  in  Washington,  is  that  big  business  is  not  necessar- 
ily better  business  and  they  do  not  see  the  proposals  before  us 
today  as  addressing  the  most  basic  problems. 

They  view  these  problems  as  concentration  of  credit  in  the  con- 
trol of  a  few;  loss  of  individual  ability  to  compete  in  capital  mar- 
kets for  mortgage  credit;  dislocation  and  potential  dissolution  of 
the  fabric  of  small  business  communities;  and  a  disillusioned  public 
incapable  of  resolving  their  growing  frustration. 

LEGISLATION  COULD  CAUSJB  DAMAGING  EFFECT 

Mr.  Chairman,  we  applaud  your  efforts  to  attempt  to  address 
new  market  realities.  Unfortunately,  our  membership  does  not  be- 
lieve that  what  has  been  proposed  will  effectively  respond  to  the 
serious  concerns  of  homeowners  and  potential  homeowners.  In  par- 
ticular, we  believe  that  if  the  l^islation  before  your  committee 
were  enacted,  it  could  have  a  most  damaging  effect  to  a  large 
segment  of  the  small  business  community  and  ultimately  all  home- 
owners. 

You  are  now  asking  the  financial-  and  housii^-related  industries 
to  consider  sweeping  new  legislative  proposals  before  any  of  the 
financial  institutions  have  had  the  opportuni^  to  digest  the  ex- 
panded powers  they  received  only  last  year.  The  premise  of  the 
proposed  legislation  is  that  thrifte  can  survive  in  the  long  term 
only  by  abandoning  their  housing  responsibility. 

We  strongly  disagree  with  the  premise  which  ignores  recent 
actions  that  will  mitigate  the  short-  and  long-term  earnings  prc^ 
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lems  of  the  thrift  industry.  These  actions  include  substantial  injec- 
tions of  low-cost  money  through  the  all-savers  certificate;  amortiz- 
ing the  loss  from  the  sale  of  low-yielding  mortgages  over  the  life  of 
the  loan;  secondary  market  options  for  the  sale  of  low-yielding 
mortgages;  thrift  access  to  the  Federal  Reserve  discount  window. 

And  most  importantly,  the  instrument  of  future  transactions, 
Bcljustable  rate  mortgages,  which  will  once  again  make  mortgfige 
lending  profitable.  With  adjustable  rate  mortgages,  thrifts  shoiUd 
never  again  be  required  to  lend  long  and  borrow  short. 

The  l^islation  being  discussed  today  may  well  be  the  best  way  to 
make  existing  depository  institutions  more  competitive  with  the 
new  piirticipants  in  the  financial  services  marketplace.  That,  in 
and  of  itself,  is  a  worthy  goal,  but  the  costs  associated  with  it  may 
far  outweigh  the  benefits. 

The  net  effect  of  the  legislation  would  be  the  dismantling  of  our 
housing  fincmce  delivery  system;  the  further  encouragement  of 
anticompetitive  vertical  and  horizontal  integration  of  small  busi- 
ness, such  as  real  estate,  through  financial  holding  companies;  the 
loss  of  local  decisionmEtking  by  opening  the  door  for  interstate 
branching  and  concentration;  the  destruction  of  the  only  practical 
way  homes  are  financed  today  by  denying  mortgage  assumption 
thraugh  a  Federal  preemption  of  State  due-on-sale  options. 

While  we  are  attempting  to  devise  broad  actions  by  our  FedereU 
Government  to  solve  our  economic  ills,  individual  people-oriented 
solutions  are  being  developed  in  local  markets.  Yet,  the  proposals 
before  us  today  would  effectively  prohibit  some  of  those  solutions. 

For  example,  creative  financing  techniques  utilizing  existing  loan 
assumptions  would  effectively  be  barred  by  S.  1703,  1720,  and  the 
administration.  Individual  lenders  and  brokers  have  responded  to 
the  needs  of  their  markets  by  working  out  accommodations  for 
individual  customers  on  a  case-by-case  basis.  These  efforts  repre- 
sent the  only  practical  means  of  financing  home  sales  today.  Ac- 
tions to  prohibit  these  transactions  would  force  the  average  Ameri- 
can home  buyers  to  almost  double  their  mortgage  payment  and 
preclude  homeownership  opportunities  for  an  indefinite  period  of 
time. 

Actions  by  the  Federal  Reserve  Board  that  would  bring  virtually 
all  forms  of  creative  financing  under  truth-in-lending  covers^e, 
though  not  final,  present  yet  another  barrier  to  market  responses 
to  the  current  lack  of  available  conventional  mortgage  credit. 

We  therefore  concur  with  your  decision,  Mr.  Chairman,  to  make 
it  clear  that  such  nontraditional  forms  of  mortgage  lending  are  not 
within  the  scope  of  truth  in  lending  and  its  disclosure  require- 
ments. 

Additionally,  we  look  to  the  time  when  residential  real  estate 
transactions  are  entirely  removed  from  the  coverage  of  truth  in 
lending. 

The  American  view  is  clear  that  widespread  homeownership  in- 
sures democracy.  This  comes  about  by  the  fact  that  homeownership 
disperses  decisionmaking  to  each  individual  household  over  the  use 
and  protections  of  the  individual  home.  Each  individual  home- 
owner quite  naturally  has  a  stronger  incentive  to  assure  success 
and  good  conditions  in  the  neighborhood,  the  community,  town,  or 
city. 
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Thus,  the  fact  that  two-thirds  of  the  Nation's  occupied  housing 
units  are  owner  occupied  is  a  basic  reason  that  democracy  is  more 
of  a  fact  in  the  United  States  than  elsewhere  in  the  world.  This 
view  is  not  new  and  is  the  foundation  on  which  national  housing 
policies  since  the  1930's  have  been  erected.  This  view  was  again 
documented  in  the  recent  national  survey  conducted  during  August 
1981  by  the  Cambridge  Surveys,  Inc.,  and  commissioned  by  the 
National  Association  of  Realtors. 

In  that  survey,  71  percent  of  all  respondents  agree  with  the 
statement  that  widespread  homeownership  insures  greater  democ- 
racy. Widespread  agreement  cuts  across  all  regions,  all  age  groups, 
and  all  income  levels.  These  data,  which  confirm  the  importance  in 
our  national  set  of  veilues  of  homeownership,  underscore  the  pro- 
found importance  of  the  current,  prolonged,  and  continuing  reces- 
sion in  housing. 

In  conclusion,  Mr.  Chairman,  these  hearings  come  amidst  great 
economic  turbulence.  Your  efforts  to  make  depository  institutions 
competitive  in  today's  marketplace  are  commendable.  However,  we 
feel  the  proposals  before  the  committee  will  tend  to  concentrate 
economic  power  in  the  hands  of  a  few  and  will  do  nothing  to  solve 
the  financing  of  the  shelter  needs  of  our  Nation. 

[The  complete  statement  follows:] 
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Statemenfoftfio 
NATIONAL  ASSOCIATION  OF  REALTORS" 

Mr.  ChalTun  -  Hy  iuh  la  John  K.  Hood.      I  a  ■  OiLTOat  fm  Hapl*«, 
FlarU*  tai  PratUttil  of  cb*  MATIONIU.  iSSOClATIOB  OF  REALTORS*.      I  •ppr^cUto 
this  opponuaitr  to  appur  bcfor*  you  coday  Co  praicDI  our  concanu  about  tfaa 
»arlou»  ptopoaala  to  raatnictura  fiii«cUl  Inatltutiona. 


In  haurlnga  ravlawlns  lb*  (paclttai  of  tMuai  •uTroundlng  our  (ln«nel«l 
■Tataa  bald  bf  thla  CoBaittaa  la*c  (print,  *■*  tattlflad  that  II  appaarad 
OUT  natlin'a  ca^d.tBant  to  a  national  boualng  goal  aaaiaad  to  ba  dliappaarint. 
Todaj,  orar  S  Hntha  latai,  aald  nuaaroua  pradlctlona  Chat  tha  hoaabillldlai 
Induatry  la  faat  approaching  a  aavara  dapraaalon  and  aa  boaa  aalaa  conClnua 
to  plunaac,  m  can  only  reltarata  our  grls  aaacaanont:  That  ve  are  without 
a  daaparataly  naadad  cobaatn  boualng  poltc;,  and  ladcad  w*  najr  b«  Hlcbaut  a 
■arfcat  placa  chat  cBi  provlda  taaldanclal  flnaaclas. 

Fradlctlana  aalda,  tha  flgucaa  apaak  daarly  on  tha  pTaaanl  atata 
of  houalnt*     Tha  M  asotb  aid  haualog  racaaaloa  la  not  only  iba  ataapaat 
but  also  tha  loagsat  boualng  dnmlura  aluca  ataclillc*  hava  baan  gatbarad  on 
tha  r«aal«  aarkat. 

Tfaa  boualng  InduatEy  la  curvantlT  auffarlng  fnia  tha  daapaat  racaaalon 
In  poac-tiar  blatory.  Boualng  atarca  ara  at  a  0.937  bUIIob  lailta  annual  rata 
currantly,  and  a^actad  to  avarata  aDlT  1.2  ■lllloo  unlta  for  19Sl-vlrtuall; 
tha  aaaa  aa  laat  yaar.  Ha  aipacc  aeljr  l.S  nllUon  atarta  in  19S2  aod  l.i  ■Ullm 
atarta  In  19S3.  Sinca  tba  uodarljrlag  danand  for  raplacesant  and  nan  boualng 
la  about  2  mUllon  ualta  pai  jaar,  boualng  aupplr  la  aipaccad  to  coBElnua  (ar 
balov  tba  iButarljlng  boualng  daaand.     The  In^llcation  la  for  boualng  Co  ba  In 
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supply  the  grovlafE  naad*  of  BxpvctiH]  d^Hgrmphlc  d^undi  4iid  th«  leftover  mt- 
■uppllsd  dcBind  of  tha  cuRcnC  hmiilng  recaiiloa.     Thli  will  anlj  add  Co  hitBTa 
laec««Ma  la  houclag  prices  and  rmca,   and  vlll  exert  laeruaad  opiMrd  preeeure 
OB  the  long-term  rate  ol  Inflation.      Keaale  accivlCT  haa  elao  dioppad   fns  Its 
NovBher,   197B  peak  of  4.02  ■llUoD  unlta  to  a  low  in  Auguac,   1981  of   2.26 
Billion  imlca. 

The  aerioaaneaa  of   the  affordablllc?  crtala  nusc  mC  be  olaMd-      laxgm 
mobara  of  faalllea  are  faced  vlth  tbc  proapccc  of  never  owiIdb  their  on  (bm 


Thia  lo«t  pcoduccloa  and  reulea  also  iDCana  that  nearly  S  Billian  *— rt«>n 
fiDlllu  aul  inrkers  hava  bean  unable  to  nose.     Kelaclvelr  unrestricted  BabUltT 
la  of  great  value  Co  our  society  and  our  econoe^  since  It  allows  f— <h-t   to 
better  natch  their  houalng  acconodatlon  ulth  current  needs  and  enablaa  woikara 

to  take  advantage  of  Job  opportualclas. 

This  decline  Lu  [lability  meana  [hat    there  are  currently  nuBcrous  easas 
In  which  homeOHHerB  are  mlanatched  with  the  houalng  they  occupy.      "E>pty  naatars" 

dovn  their  houalng  aceooodatlaDS.      At  the  sana  time,  groutng  faollies  utw  rs- 
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DlBlDlilMd  KiblllCy  alwi  »■•£■•  •  alMiteb  of  wcrkmct  mth  ]ob>  tad  Job 
opportunlcl**.      Eaployurt  art  !•■■  wHllnR  to  traaatar  Harkaia  bacauaa  of   ch* 
axeaadlBSly  higb  coat  sf  ralocatloni   aad  mikaca  ar*  laaa  wlUlni  Co  aali*  mn 
Job  opporcuBltlaa.     Ttala  r*duc*d  BoblllCT  gTMCly  coBitralu  our  Baclos'i  ability 
to  proparlr  uicb  wrfcara  and  Joba  aod  obtain  »cb  noadad  laprovaaanti  la  pco- 
diictlvltr. 

Hlch  tbaao  dlatroaalag  atatlitlc*  aaau  to  ba  •  alnrilaT  lack  of  InlaraaC 
on  tba  part  of  tha  Adaliiiatratloii  and  iba  CoDitaia  to  propaa*  aolutlona.     Tha 
vlair  that  ■  ralura  to  *  haaltby  aconoBy  with  Itwar  aora  itabla  Intaraat  lataa 
Hilt  taka  eara  o(  houalot'*  problaiii  la  Taaaenabl*.  boaarar,   II  aaauaaa  cha 
axlatanca  of  an  Induacrr  capabla  at  pTO*Uln(  fiaanclng  tor  tha  purctaaaa  of 
chla  houalsa.     It  alao  aaauM*  thac  tbara  vlll  ba  boMbuildara,  luabar  daalara, 
UALTOBS*.  and  all  thoaa  ttaeaaaarr  pattlclpanti,  (till  la  boalaaaa.  ac  cba  tlaa 
of  racavarr.     Ualaaa  lallaf  eoaaa  In  tba  naxt  all  aontha  or  •«,  tha  daaana  to 
tba  vbola  bnualng  InduatTT  and  tba  eaneo^ltant  Craatratlooa  of  Bllliona  of 
Marlcana  aaaiilnta  to  buy  a  hoM  aay  ba  ao  Rcaat  tbat  thara  could  ba  baia 
brouibc  upon  tha  vary  fabric  of  Ihla  natloa'a  balng. 

Tta  AHElcan  *iaw  la  claat  chat  itUaapiaad  hOBaonarahlp  aoaucaa  daocracy. 
Tbla  caaaa  about  by  tha  fact  that  hOBaomaiahlp  diaparaaa  daclaloo-aaklng  to 
aaeh  Individual  houaahold  ovar  cha  uaa  and  ptotactlona  of  tha  Individual  hma. 
Each  Individual  haMonar  qalta  nacuially  haa  a  atroBiar  locantlva  to  aaauta 
■uceaaa  and  good  condltlODa  In  cha  nalghbortaood,    cba  coHuaity,   torn  at  clcy. 
Thua,    cha  fact  chat  t«o-thlrda  of  tba  aatlon'a  occuplad  houalnt  uolta  ata 
OHiMT-accuplad  la  a  baalc  raaaon  cbac  daMcracy  la  aota  of  i  fact  In  tba 
Dnltad  Stataa  thao  alaavhwa  in  cha  vorld.     Thla  viaw  U  not  ii«>  and   U  tha 
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fouadatlon  od  which  aatlonal  houalsg  rollcles  alnce  tha  19}0<a  have  been 
erected.     Thla  vieH  waa  again  docuBasced  In  the  recant  national  aurvc7 
conducted  during  Auguat,  1981,  by  the  Ca^rldge  Surveya,  Inc.  and  ca^dasloBcd 
by  the  HAIIOHAL  ASSOCUTICK  OF  BEALTOKS*.      In  that  aumy,  71  percent  of  all 

groups,  and  all  Incoaie  levvla.      Thaae  data,  which  coaflriD  the  laipartanca  In  our 
national  aet  of  valuea  of  honAovaerahlp ,  underacore  the  profoimd  lapoctaoce 
of  the  cuTTect,  prolonged,  and  continuing  receaalon  In  boualng. 

Hi.   Chalnm     Id  your  ptaaa  eonfettaca  oa  the  day  yds  Introduced  your 
leglslaclm,  S  1720  and  S  1721,  you  apaalc  of  your  fiuatcatlon  tagardlng  Iha 
fact  chat  lOveimenC  acllona  to  addiBs*  the  problaaa  confroating  financial 
loatltutlona  faava  baan  pleceoaal  and  haphazard.     Tou  correctly  aaaaTted  that 
«  coqitohaoalv*  approach  la  auch  nora  daatrable.     aowenr,  ira  atrongly  (Ml 
that,  for  a  variety  of  raaaona,  aov  la  the  vorat  tlae  to  proceed  vlth  co^rahana 
leglalatlan  that  uilt  affact  financial  induatrlea  asd,   in  particular,   tha 
■orlgaga  induatry  for  quite  aoiie  ciaa  to  coaa. 

After  Bota  tha  a  dacad*  of  raviawing  propoaala  for  tha  reacmcturlog  of 
OUT  natioB'a  financial  ayataa  Iha  Congleaa,   laat  year,  enacted  the  aoac 
Bveeplng  financial  refora  leglalation  alnce  tha  Great  Depreeelon.     With  the 
paaaage  of  this  Iagl«laclan— the  Depoaltory  InalltuClona  Decontrol  Act  of  1980— 
thrift  Inecltutlone  are  eiploriag  greatly  expanded  lending  authorltlea  in  an 
Increasingly  deregulated  and  acoDoatcally  hoatlle  anvlconaent. 
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Th*  pT*Mnl  dll*^  of  IlH  Chrlfcs  !■  Ih*  nwd  to  attract  fndi  by  paTlns 
eo^allEln  rsMa  wfalla  bacdanwl  with  la«-7l*ldlD|  ponfolla*  o(  aortgataB 
orlgliutad  Id  th*  dayi  of  lasulaclon  Q.      In  fact,  approximately  601  of  chair 
tlabllltlM  arc  aov  paying  aaTkac  ntaa.     Aa  tha  DIDC  mavma  to  furthar  incraaae 
tha  thrifca'   coat  of  (lada,   thion^  daraaulaCloB,  tha  t^adlata  flsaiclal 
viability  of  thilfta  la  la  iraacar  Jaopardy.     Tha  chonia  of  plotaata  froB 
S  t  L  aiaeuUvaa  la  arldanca  of  Cha  pcacailiMiaDau  of  Cha  Chrlfca  aa  thay  (cruggla 
to  cOBply  ¥lcb  Cha  prograB  aa  Dutlliwd  by  tba  Codgiaii  In  cha  Dapoaltory 
Inatitutlona  Dangulatloii  Act  of  19M.    UhUa  tha  (tructura  of  tha  thrift 
Induatcy  la  fut  ch*n(lat  ai  •  raault  of  laat  ytar'a  Act,   tbc  fnilta  of  theaa 
atructuT*!  cban|u  will  take  tin  bafon  cbay  apiMar.     Thla  fact  uaa  raeognltcd 
by  tha  Coatr*M  and  aecouota  (oe  tha  6  yaai  tcanaltloo  to  a  dacagulatad  aBTlroBiiaiit. 
Aov,  bafoTa  anyooa  haa  had  tha  chanca  to  dlgaat  tha  aajot  chMigaa  of  Laat  yaar, 
■■  ara  coaaldarlag  laglalatloo  that  In  affact  could  allalnata  thla  natlon'a 
apacl«llaad  hona  aDrtgaga  landing  Induatry  by  forcing  tha  aurvlTora  Co  bacoaa 
coMarelal  banfca. 


Mr.  CbaltBBi,  Juat  a«  you  ara  quaacioolBg  youTa«lf  today  aa  to  hov 
aaka  furthat  budgaC  cuca  bafar*  th*  ruulta  arc  in  of  thla  yaar'a  budgat 
ao  too  ara  na  and  all  othac  partldpanta  in  tha  houalng  Barkat  quaatioalng 
tba  actloa  csnt^^laCad  by  Chla  Coaailttaa.     Ua  (Crongly  ballav*  that  onea 
thrlfta  ara  abla  to  brldga  cha  tcanaltloo  parlod,  thay  irlll  b*  atroBaar  and 
■sra  vlabla  than  avar  bafon. 


To  addraaa  thla  craoaltlonal  cclala,  a  groat  auAai  of  actios*  hav* 
b««Q  takaa  In  Cha  laat  fan  oDnchi   Co  inprova  the  bfsLtb  of  thrift  InalCutlooa. 
Tba  affacca  of  chaaa  accloat  cannot  aoH  ba  aaearcalaad.     I  aa  rafarrlng  to 
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several  Fedar*!  BoiiK  LOCB  Bank  Board  legulstDTy  actiaoB,   cti*  comenceiinit  of  tbc 
All  Savers  Progran  Biil  other  acliona  Chat  vlll  help  tba  thrllci.     I  vlll 
briefly  outllna  thaaa  action*. 

Tha  All  Savars  Cartlflcaca  progran  aaactad  In  the  Economic  Racorei? 
Tax  Act  of  19B1  bagan  leaa  than  three  wealta  ago.      This  pTograa  Hill  Inject 
blllloas  of  dotlari  of  below-UTVet  rate  funds  Into  thrift  Institutions  at  no 
Little  cose  to  the  gavetnoeni.     Sursly  this  progrvi  vlll  halp  troubled 

The  Federal  Hone  Losn  Bimic  Board  has  tafileiieotBd  regulator;  changes  In 
■ecounting  procaduraa  for  recording  an  Inalltuttoo's  loss  upon  the  sale  of 
a  loH-rleldlng  mrtgage.     The  Bonk  Board's  ngulatlon  vlll  enable  tba  loaa  to 
b*  racordsd  gradually  over  Ch*  Ufa  of  the  loan,  nlclgatlng  pmblaBa  on 
net  worth  requireasnt*  of  having  to  record  the  entire  loss  at  the  tlaa  at  aal*. 

In  conjunction  vith  thla  Bove,   the  two  federally  lnapirad  aacondary 
Barkers,   FBLMC  and  FHHA  have  annoincad  plana  to  taka   [beaa  loii-ylalidlog  nortgagea  oft 

these  Bortgagaa  outright  md  EHLMC  haa  inatitutad  a  SHAF  progcaa  whereby  FHIMC 
Bichsages  Participation  Certiflcatea  (with  a  slightly  Icwar  Intarast  rate) 
for  the  Bortgaga  in  thi  lander'a  porttolle.     The  PC's  provide  the  InatlEutlm 
vltta  greater  flexiblllcy  and  neu  buaineas  optlona. 
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Tha  FHLSI  hu  alto  requeated  and  received  •pproval  tTon  che  Federal 
leaerve  Board  for  aecaaa  to  Cba  dlacoiait  ulndow  (oc  thrift  laitttutlaaa.     The 
dlacoimt  wlndoii  Kill  provide  an  topoitant  tool  aa  a  lender  of  laat  leaoTt  to 
ttoubled  Inatlcutiona. 

The  Sank  Board  aimoimced  ob  Sapteabec  li  a  progcaa  for  Idcdub  Capical 
Cerclflcatea.     The  certificates  pteaent  a  nw  oplloo  to  the  FSLIC  as  It 
■Cteapte  to  help  ailing  Inatltutlooa  by  way  of  "a  kind  of  cooditloaal  lOD 
created  by  FSLIC  lavyeti",  a*  they  are  deacTlbed  by  tha  Wall  Street  Journal. 

It  la  OUT  (eellnt  that  Cheaa  actiona  coupled  with  Imaginative  and 
•ftactlve  actloo*  by  the  federal  regulators,  peibapa  vlth  apeclal  "energency" 
powera,  will  auftice  to  aaat  the  tranalclonal  probleaa.      In  siy  caae,   a> 
Chalraan  Talker  haa  aaaerted  ujor  reatrocturlng  leglalatlon  la  Irrelevant  In 
any  dtacuaalon  of  the  Bhort-tera  probleaa. 

Rushing  Eo  asset  rentmcturlng  laglalatlen  that  would  dlaoantle  thla 
coontry**  hoae  Bongags  finance  Induatrr  before  the  effecta  of  the  sctlona 
t  have  Juat  outllnad  ara  felt  would  be  111-edvlaed  aid  praaatura.  FutlbsTaDre, 
raeeot  actions  and  anneiBcaaiatB  would  Indicate  chat  chtlfta  Indeed  can  be 
profitable  In  tl»  future  aa  Inatltutlona  prlaarlly  devoted  to  raaldantlal 
financing. 

Mortgage  lading  haa  been  given  m  lapottant  tlckat  to  tbe  future  with 
the  pproval  by  all  the  federal  regulators  for  landara  to  aakc  adjustable 
rate  aortgage  (AKH)   toBia.     Theac  ABM'a  will  ensure  that  the  crisis  presently 
controntini  Cha  thrift  industry  vllt  not  rapeat  Itself.     Adjustaenca  Co  aorcgag' 
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ratas  Eo  cmflact  cl>«(»i  In  tha  lauian'   coaca  of  fmda  will  aoaBra  Um 
dirUu  e(  harlB)  *iabla  portfaliaa,     Tha  (act  that  cbaaa  adjaanaaca  can 
tteoraticallr  ba  uda  avary  30  day*  aasa  ibat  Uirlf  ta  alll  navar  asals  ba 
caosht  bj  landing  loag  and  boTTealns  ahorc. 

TUa  will  not  happai  i»aiiil|fat,  and,  in  fact,  Uta  fadaral  racnlacan  - 
-  bava  in  affaec  aat  bocad  paraaatara  Iluc  tin*  iraat  laoiaT  to  landara  Ea 
davlae  UM  InainaMOla  acceptable  to  the  coosiHlng  piAllc.  Ua  a|caa  hIUi  Um 
aarlnia  aaaodallcna  thai  iMK't,  aftar  m^  acceptabla,  atKidardlaad  Inatnaaat 
U  davlaad.  irlll  aaka  fuEora  yaaca  profitable  for  S  (  L'l.  Thla  fact  waa 
ill'  I  iinrtil  In  taitlam<r  praaaatad  bj  Eha  tan  aavlnga  and  Iami  laafoaa  bafoT* 
TOUT  CoHilClaa  laac  Hay.     To  fooca  Cbe  Kational  Leagua: 

"Mttb  tbla  kind  of  ftaHbUltr  <AWO.   •  aarlnga  and  loa  vlll  ba  abla 

of  tba  current  aaninga  problaa.     Tha  llabllltT  aid!  of  ml  bualnaaa  baa 
baan  subitanClallT  daragulacad  oaar  tba  paal  tvo  f**t».     Tba  adaption  of  thla 
■oTtjaga  ragulatloD  baglna  •  aubtlanclal  decagulailon  of  the  a»»cta  Bide  md 
■ateg  UB  gptlalatlc  that  If  ue  can  jtet  throuith  this  ecunoel;  i:«n3ltlijn  ptrlod. 
«e  irtll  haTt  »  rtibla  aorniaiie  flaaact  HT»tea  vhich  balanccfl  the  Intereaca  of 
tioth  borroMeri  and  tavti 


FoTCbar  davalopaant*  and  expanalon  of  the  accoodary  aarkaEa  will  «!■ 
praaant  bot*  Booay-aaklng  Bartgaia  opiloea  to  thrlfta.      I  ■■  ratarrlnt 
pTlaartlT  to  Cba  ua*  of  convaallonal  aoctgage-backad  lacurltlaa  to  C^  naw 
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wnircu  of  affordable  capital  for  HCtgaga  landlnt.  At  pniant,  bscb  FIDU  and 
nUK  an  mrklsg  ts  l^ilaaant  canmtloaal  BOTtgaia-backad  aacuclcr  rntiam, 
but  it  Hill  taka  cIbb  foT  chaaa  IsatniBBiti  ta  ba  able  to  fiaictlan  adaqualaly. 
S  4  L'l  Hill  bacoat  man  lUu  todajr'a  aoTIBaia  boikai*.  They  Hill  mtia  ■oBer 
bj  origlnttint  aortgagaa  for  Bala  to  Inveatora  aod  bj  sarvicing  these  ■Drciagaa 
tor  th*  ultlaate  iDveaton, 

Tou  aae,  Mr,  OwIebid,   then  ia  hope  for  apedaliiad  lending  laatttution* 
prlaarlly  Involved  1b  naldantial  flniDcliig,  but,   to  rclaaie  thaae  lustltutiona 
froa  tha  naponaibllity  for  hoaa  flniocliig  uov,  nblle  the  dategulatioa  of  laae 
year  la  iDconpIete  aad  -unpTacadantad  rataa  of  iataiaat  are  buf fating  all  aactora 
of  our  vconoBy,  uould  daatroy  hope  foe  the  fucura  iaarleana  nho  *iah  to 
ftad  affordable  flBaoeiiig  to  buy  a  hose.      Ihe  potential  for  aocial  crlaei  In 
the  future  nould  ba  great. 

BeyoDd  the  xacBit  actlona  I  have  briefly  outlined  a<     relief 
for  thrift  inaCltDtloBB  are  requaata  by  fadaial  ragulacora  for  pouera  Co 
approve  Intet-laduatry  and  inceratate  BaTgen  of  InatltucloBa  in  diogaT  of 
falling.     The  legialatim  Inirodnced  by  tha  ChalrBtB  of  thl*  Co^ilttee  haa 
provlelDoa  alallar  to  Iboae  In  lagialaeloa  Teeeatly  paiaed  by  the  Houaa 
Banking  Ca^d.ttee  to  addresa  the  Bhon-teiB  pioblen  thet  aey  well  ariae  abould 
latercet  ratea  renaln  at  current  Icrela.     While  the  MAHOUL  ASSOCUHOH  OF 
REALTORS*  haa  reaervatlona  about  soh  of  tha  bread  laplicatlona  of  thaae  actlona 
Ha  bellava  the  aolvency  of  the  Iniuring  funda  to  protect  dapoaitora  and  tbia 
seCloD'e  financial  acabUlty  to  ba  pacaBunt.     Id  any  caae,  actlona  fay  the 
regulacora  atwuld  be  acrutlnlMd  to  aacertaln  that  aaergendea  Indeed  do  axlBt. 
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CiiwutltlT*  I»iille»tlep»  of  D«r«p»l«tlnn 

ttr.   ChaitBBi,  then  1*  natlMr  iwpacc  of  Um  luua  of  ceaprctaaaalva 
flnudU  nfon  vfalch  la  of  concala  to  thi  )UTI«UkL  ASEOCIAnCKi  OF  BEiLTl»S«, 
Bid  foe  that  ■MCCci'  W  (vary  othar  rapruantatlTe  of  aaiU  bualnaaa  aan  and 
■QBcn.     Tbat  (Spact  !■  the  •XCaoI  to  ubicb  cof^wtHlos  caa  aunrlva  audi  rafoiB. 

In  OUT  opinion  the  price  trtileli  tlw  piropoaali  for  financial  rafora  DO*  before 
thla  coi^tEae  would  exact  vould  be  a  concentration  of  flnaidal  power  irtilch  muld 
■ake  BBall  bualneaa  In  credit  aanaltln  Induatrlea,  Uke  real  aetata,  tiulr 
Antrlce'i  Hindiar  1  "cndanEarBcl  (paclaa." 

Uben  cODaldcretloD  !■  given  to  nfotalng  the  •tcuctur*  of  ftnmclal 
Inacltuttons,  such  cooalderatloo  neceHBrllj  Involves  the  btosdciC  and  aoat 
critical  lepllcatlma  not  only  for  the  aurvlval  of  thoie  Inatltutloni,  hut  alao 
for  thoae  bualneaaea  dependent  on  tbea.     It  la  ■  trulan  that  In  a  capltallat 
econo^  like  oun  the  line  qua  non  of  survival  la  the  naiketplace  li  access  to 

It  follows,  therefore,  that  It  Is  not  enou^  to  so  structure  floancUl 
Inatltutlons  to  aurvlve.     It  la  equally  aeccssarr  that  full,   fair,  and  competitive 

reapect  assuras  the  aurvlval  of  auch  accaas. 


ssvlngs  snd  loan  and  other  thrift  Inatltutlona  such  as  has  never  before  existed  1 
the  history  of  thl*  comtry.     In  the  past  Congtcis  has  expressed,  legislatively. 
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aeosDlEloD  of  and  concam  foi  cha  cospacltlv 
ntratLoa  ±a  tha  baoljia  iaduatry.     Ttaa  Bank  H 


t  of  1960  (7«  Stat.   129 


{1960), 

u  mm 

adad  U  QSU 

828) 

and  tha 

11  DSUl 

ISZS) 

e«:h  )H«e  involved 

•fforti 

affact 

f  *uch 

-rgar  ««ld 

aubi 

antlallT 

t«d  to 

appiDW 

■  Kmopoly. 
>d  by  oaa  of 

Thu* 

Congia 
tegulat 

Currrac 

,   the 

Fedeial  H.»er. 

»  Bo 

rd,   or 

but  .re 

alio  ■ 

ubjact  to  tha 

com» 

tltlve 

uk  Haigar  Act  of  196fi  (1966)  SO  Slat.  7, 
I  llalt  the  aargai  of  baalta  vhara  tba 
Leaaan  co^atltloD,  nstialn  trade,  or 
ha*  aaiidBtad  not  onlT  that  bank  aergera 
t  aganclaa,  a.g.  Caaptrollar  of  tha 

»act  teata  •atabliahed  by  Sactlon  1  of  the 


■ubBlc  that  If  Congress  unds 


daflne  tb«  Ittf ti  of  iboae  p 
ca^etitivalx.     Ha  find  no  s< 


definition  in  tha 


li  i*  iBpoMlbl*  foi  the  ivllcalioM  of  Ihli 
IndependantlT  of  other  poticiea  iitalch  ara  undi 
and  tbl*  Congr***  vhlch  will  (Iso  define  the  anteni 
of  ctadll  and  capital  Ba;r  be  uaad  to  abort  co^i 


Tbaae  pollciaa  aa  tha;  affact  tba  real  ■ 
■ean*  ll^tad  Co: 

a.     Tha  aatnt  ta  which  kickback*  and  rabata* 
the  aala  of  real  estate  eanrleaa  Hill  ba  legaliiad  by  lapaal  of  Saetioa  a  of  tha 
■aal  Eatat*  Sattlaaant  Ftocedures  Act; 


!  the  ooxers  of  Cha  thtlfc 
le  vltb  tha  banka,  carafully 


laglalatioa  to  ba  conaldetad 

ildaratlon  by  thla  adnlnlstTatl 


Lon  In  Che  aala  of  goods  aid  s 


ineluda  but  ara  by  a 


rollad  bualne 
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b.  n*  ulal  to  aUch  icqalaltlooi  of  flsmi 

tcoaaead  bf  the  Sacutlcla*  and  Exchng*  Co^ilaaiaa,   the  Fadaral  Trad*  ruMilailm. 
or  tbc  itatltEuat  Mvlaim  of  [b*  DapartBanc  of  Juatlc*; 

c.  Th«  axtmt  lo  lAleh  thrift  and  otbar  flnmclal  luacitutloaa  mil  b* 
Buthoilud  to  piovlda  real  *«t«(*  Mrvtcea  md  producta  dliactlT  coapatltlia  to 
tbe««  tfho  lauac  ttlj  <ra  tb«a  for  ctcdlt  aDd  capital. 


The  raawia  tbaaa  policT  liauca  an  critical  to  the  eonaidaiiiloaa  of  thla 
Ca—lnw  IB  Baaifeat;   cootrel  of  (he  aoutco  of  boH  financing  bj  th*  aODTca 
of  boiBlng  xrvicca  and  producCa  affectively  li>lta.   If  It  dou  not  afatolutalT 
foracloac,  coapctltloB  In  the  nailiat  for  auch  aarvlcaa  and  producta.     In  tadaj'a 


■atkct  and  for  the  foreMeable  fuCuT 
policy  to  be  puiehaaed,  the  ••cmr  * 

aarketplacc.     Thla  aaana,   too,   that 
coatTDl  eoaaunai  choice  betman  thoai 


of  the  : 


of  b 


■  flnancini 
yed,   the  title 


:o  be  deaignsced,   tba  boBaomara  Inanra 

brokat  or  depirtaant  aton  to  be  laed. 

I  of  financial  inatltullen*  ftvs  nonce 

I  (IteTaitiyaa  aid  co^wtitloo  In  tb* 

■iaaiclBl  laatKutlont  auat  not 

■1  tenet  IvcB. 


The  concern  of  the  aanll  buelneM  ■■n  aid  imtn  of  the  real  utaM  bueineea 
for  Itwlr  future  md  the  future  of  freedon  of  conauwr  choice  la  real  and  legltl^t*. 
On  the  baala  of  the  "antrane*  of  huge,  ca*h-rlch  coapaniea"*  such  u  Saaia. 
HerrlU  Lyaeb,  Control  Data,  taerlcan  Invaaco  Into  real  eatale  brakarage,  sradlcciBBa 


'Chlcaao  Tribune.  S 


a  1«,  P.    1,  "Keel 


'big  flth'  -clng  amlloifed 
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I  being  aide  that  80  percent  of  the  avenge  10  blllloD  dslln*  In  real  ■ 


•ure,  on  uhethar  thla 
e  the  engine  tbsc  dilve 


Mr.   ChalrasB,  ve  Find  nothing  In  chli  legislation  vhich  iddieiaea  thii 
dangtr,   lac  alone  earchlag  iihlch  ceaavea  ic. 

Due-on-3ale 

thle  laaoclatlon  faaia  ctaer*  la  a  reel  denger  thee  Che  Congreaa  iut  loae  eight  of 
■on*  of  the  l^tottnl  fimcCton*  of  InatlCutlona  which  have  been  Cradltlonallr 
In  boualng  naEketa.     It  would  be  tragic  indeed  If  the  Congnas  enacted  legislation 
Chat  would  aika  It  even  mot»  dlftlculc  In  th*  future  for  Aaerlcan  teBlllea  to 
fulfill  the  Aurlcan  drees  of  purchaelng  a  hone.      In  pertlcular,  one  Ipeclflc  eccton 
Chat  would  be  eittreiaalT  deaeglng  Co  th*  houalng  •arkat  would  b*  the  •BaeCBanc  of 
a  aweaplng  federal  pneaptlon  of  atate  lam  chat  reatilec  eaforcaoHBE  of  Che 


Aa  TDU  know,  our  poalcion  on  Che  federal  preeHptlon  la  noc  founded  on 
oppoaltlon  to  the  due-on-aale  dauaa  Itaelf.     Out  potltion  aeeka  to  proeota 

rate*.     Ua  flmly  hellevg  that  dua-oa-Mle  can  be  eida  to  work  for  the  sutual 
bene fit  af  all  partlea  Involved, 
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Thl*  liauB  takai  on  cveo  ireaUr  ilpilflcaDc*  iA*ii  ma  r««UM«  that  a**r 
th*  pMt  year  ud  ■  half  It  la  eatlastad  that  approxlaataly  JO  pacoat  of  the 
S.6  ■lllion  r*ul«  tmaaclloa*  ulll  lovslv*  tha  uaa  of  aerisaga  aaaia^tlaaa. 

A  ricant  acudy  coaductad  by  iha  Callfanla  Aaaoelatldn  of  REUTOB*  doeuMnta 
that  oaaily  701  of  naale  truaactloaa  In  Callfotnla  mra  pradlcV^  an  Iha  aaai^Hoa 
of  an  ulatlDg  Boitgaga.     Hlth  Inatltotloaal  laadara  altbar  coaplataly  vltbdrain 
fcoa  tba  aarkat  or  offering  tntiraac  rata*  In  aicaaa  of  IS  paicanc  for  adjuatabla 
rate  ■oitg'gat,   the  banaflta  of  aaauaptloD  could  not  be  Bora  vlalbla. 

Aa  you  tawit.  In  aaw  fourtaan  atatea,   iha  laglalaturaa  and  tba  csoR* 

iBplOHOtatloo  of  duvon-aala  dauaea.  In  the  rcagialiig  3«  atacaa  acco^Bdatlaa 
of  aaaDBptlaBa  la  going  forward  at  tntaraat  rataa  nagotlatad  betwaan  landan  anJ 
•allera.  IIili  ■ccanmiat.ioii.  to  peralt  aaai^itlooa  at  a  nagotlatad  lutareat  rata, 
could  mil  ha  thnataaad  by  a  fadaral  praaaqitloa  of  atatea  ri^ta.  Such  actioii 
ifoulJ  chtrefora  Jettroy  the  only  practical  —y  of  flnmclnn  ho—  gtlca  lodji  md 
■Quid  forte  tha  awtajie  Aaerlcan  fnallj  to  alnoat  double  their  Bortgagt  pajaent  due 
to  the  Increaeed  Inttreal  tare. 

mila  tha  Haclonal  Uaodatlon  baa  not  agreed  ultb  aoac  actlooa  adopted  by 
tha  VBTloua  atacaa  on  thla  laaua,  m  would  hate  to  aae  a  federal  pTeeaptloa  wipe 
oat  atata  attei^tB  to  laglalatlnly  itilka  a  balance  batwaao  the  problaaa  of  landeia 
■Id  the  naada  of  hoaabuyera.     Tha  iBportanca  of  ataCaa  rlghia  alone  varranta  the 
defeat  of  effort*  to  federally  preeapt  atate  lava  ngardlog  the  anforceaent  of 
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TIOH  OF  REALTORS*  la  COnpriaad  of  mora  than 
^EALTORSa  located  in  every  state  of  tbe 

'uinbia,  and  Puerto  Rico.   Combined 


-oionercial  and  reaideotial 
-out,  conatructlon  and 

the  largeat  membership 
ncerned  with  all  facets 


s   Jack  Carlson,  Executive  Vice 


isociation  are  at  430  North  Michigan  Avenue, 
LI.   The  Naahington  Office  ia  located  at 
,  Washington.  D.C.  20005.   Telephone 


m 
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RcHrve  Board'i  dscialon  thmC  luch  "cr*atl*i  ftaanclng"  scttvUlu  ira  iidijaet  to 
ch*  tTuth-ln-Indlng  dljcloaun  lequlrauu  of  RegulacloD  Z.     He  do  not  bcllan 
It  vu  cb*  CoDtrua*  Incvitlan  to  regard  ttwu  aCDp-gBp  financing  Mdaiiqoa* 
In  tbeli  deflnKlao  or  uidanUnding  of  "sTranger  of  credit"  nd  v*  cmcuc  with  th» 
OuirBoii'a  declalon  to  exclude  cucb  actlTltlee  fron  CTutb-lD-lHidlns  conrage, 
■a  CoiHid  In  SaccloD  703  of  S.  1720.     To  the  utanc  thac  aueta  laidlng  aeclvltlaa 
Blgbc  becona  pemnent  flxturea  In  tbe  future,   than  vlll  be  adequate  erldenca 
that  Its  providers  have  becose  professional  extenders  of  conswei  cndlt  In  the 
clearest  wnac  of  chat  lani. 

teiBB  that  are  now  fomd  In  Regulation  Z  is  govemaent  regulation  chat  la  dearly 


Tbe  Federal  lenrva  Board'*  dlffieultT  la  defining  the  acta  and  entitles  to 
be  covered  bjr  the  "arranger  of  credic"  concept  reveala  a  fiaidaBcntal  prabla>  of 
(ruch-la-leodlag  —    the  application  of  aharc  tara  conauMr  credit  criteria  to  long 
tam  real  aetata  landing.     Thua,   the  MATIOIUkL  ASSOdATlcn  OF  REALTOBS*  ii    iMiiili. 
a*  It  haa  aany  tinea  In  the  past,   the  eiclualoQ  of  rcaldentlal  real  aatace 


turbulence.  Tour  efforta  to  uka  depository  instlluElona  coapetltlvc  In  today  a 
■arketplace  ate  coaaendable.  However,  we  (eel  the  proposala  before  the  Co—Ittee 
will  tend  to  coocancrate  econosiic  power  in  the  hands  of  a  Eew  and  will  do  nothing 
to  addrea*  the  ahelter  need*  of  our  nation. 


dbyGoc^le 


Tha  HATIOHU,  hSSOCIKIiatI   OF  REALTORS*  la  conpriaad  of  mors  than 
1,806  local  boards  of  REALTORSa  located  In  every  state  of  the 
union,  the  District  of  Columbia,  and  Puerto  Etico.  Combined 
membarahip  of  ths»e  boards  i«  nearly  700,000  persons  actively 
engaged  in  sales,  brokerage,  managensnt,  counaelling,  and 
appraisal  of  residential,  comnarcial,  industrial,  recreational 
and  farm  real  catate.   The  actlvitiea  of  the  Aasoclation's 
moabarahip  invclve  all  aspects  of  the  real  estate  industry,  such 
aa  iBortgage  banking,  home  building,  and  conraercial  and  residential 
real  estate  development,  including  development,  construction  and 
•ales  of  condraiiniuma .  Th«  Association  has  the  largest  membership 
of  any  association  in  th«  Dnited  States  concerned  with  all  facets 
of  the  real  estate  industry. 

Elected  Officers  are:   President  John  R.  Wood,  Daples,  Florida; 
P res idant -elect  Julio  s.  Laguarta,  Houston,  Texas; 
Trsaaurar  Budd  Krones,  Tucson,  Arizona. 

Jack  Carlson,  Executive  vice 


Govamment  Affairs  Is  Oil  Thum. 

Headquarters  of  the  Association  are  at  430  North  Michigan  Avenu 
Chicago,  Illinois  60611.  The  Washington  Office  la  located  at 
777  14th  Street,  S.W.,  Washington,  D.C.  30005.   Telephone 
302/103-1000. 


IB 
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The  Chairman.  Mr.  Riedy. 

Mr.  RiBDY.  My  name  is  Mark  Riedy.  I'm  executive  vice  president 
of  the  Mortgage  Bankers  Association  of  America,  the  trade  associ- 
ation of  the  mortgage  banking  industry,  whose  interests  cover  the 
full  range  of  reed  estate  finance. 

I  am  pleased  to  appear  before  you  today  to  discuss  S.  1703,  the 
Thrift  Industry  Restructuring  Act  of  1981;  S.  1720,  the  Financial 
Institutions  Restructuring  Act  of  1981;  and  S.  1721,  the  Federal 
D^xjsit  Insurance  Consolidation  Act  of  1981. 

MBA  supports  the  general  concept  of  deregulating  financial  insti- 
tutions in  order  to  assure  their  financieil  viability  and  achieve 
competitive  equality  in  the  public  interest.  We  are  concerned  about 
the  timing  of  and  the  management  of  the  process  of  der^ulation, 
however,  particularly  under  the  oppressive  market  conditions 
plaguing  all  financial  institutions — depository  as  well  as  nondeposl- 
tory  lenders — in  today's  economic  environment. 

We  would  also  urge  that  caution  be  exercised  in  the  deregulation 
process  to  insure  that  no  one  group  of  intermediaries  is  either 
favored  or  disadvantaged  through  congressionally  enacted  statutes 
or  administratively  determined  regulations. 

One  concern  that  has  been  raised  with  respect  to  S.  1703  and  S. 
1720  is  the  effect  of  the  enactment  of  this  legislation  on  the  future 
cost  and  availability  of  residential  mortgage  finance  in  this  coun- 
try. If  restructuring  creates  shortfalls  in  the  availability  of  residen- 
tial mortgage  finance,  the  emergence  of  the  secondary  mortgeige 
market  as  a  critically  important  source  of  mortgage  credit  will  be 
accelerated  and  the  significance  of  MBA's  proposals  will  be,  I 
think,  reinforced. 

Indeed,  irrespective  of  the  effects  of  deregulation  on  depository 
institutions,  it  is  our  belief  that  the  growth  and  evolution  of  the 
secondary  mortgage  market,  supported  by  the  strengthening  of  two 
of  the  three  major  federEilly  related  institutions  in  the  secondary 
market,  Fannie  Mae  and  Freddie  Mac — promise  an  amply  supply 
of  residential  mortgfige  credit  in  the  years  ahead. 

EUMINATION   OF  GNMA 

There  is  a  potentially  damaging  offset  to  this  promising  outlook, 
however.  Reports  we  have  heard  indicate  that  the  administration  is 
leaning  toward  the  reduction  and  eventual  elimination  of  the 
GNMA-guaranteed  mortgage-backed  security  program. 

The  GNMA-MBS  is  the  foundation  of  the  modern  secondary 
mortgage  market  and  has  served  as  the  primary  vehicle  and  proto- 
type for  other  securities  through  which  lenders  have  successfully 
tapped  nontraditional  sources  of  residential  mortgage  financing. 

Ironically,  the  administration's  reported  plan  unilaterally  to 
reduce  the  GNMA-MBS  activity  ceiling  by  as  much  as  25  percent 
from  the  levels  recently  approved  by  the  Congress  will  not  have  an 
immediate  damaging  effect.  Rather,  if  interest  rates  continue  their 
recent  welcome  decline  into  next  year,  the  housing  recovery  that 
the  economy  normally  could  rely  upon  to  help  lead  us  out  of 
recession  will  be  aborted  prematurely,  at  least  for  the  moderate 
income  housing  sector  that  relies  importantly  on  the  FHA-insured 
and  VA-guaranteed  home  loans  sold  through  GNMA  pools,  when 
the  reduced  GNMA  ceilings  are  reached. 
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In  8  similar  vein,  for  the  Nation's  secondary  mortgage  market  to 
reach  its  full  potential,  State-imposed  restrictions  on  adjustable 
rate  mortgages,  ARMS,  and  the  enforcement  of  due-on-sale  clauses 
must  be  removed.  MBA  supports  part  C  of  title  I  of  S.  1720,  which 
will  preempt  State  due-on-sale  restrictions  for  all  lenders. 

We  would  also  urge  the  committee  to  consider  a  similar  preeemp- 
tion  of  State  laws  that  restrict  the  ability  of  HUD-approved  mort- 
gagees and  State-chartered,  federally  insured  depository  institu- 
tions to  originate  the  same  types  of  ARMS  approved  for  federally 
chartered  lenders.  Suggested  legislative  language  for  such  a  pre- 
emption is  contained  in  appendix  3  of  MBA's  formal  statement. 

"The  permanent  removal  of  the  volume  limit  on  purchases  of 
"old"  loans  by  Fannie  Mae  and  Freddie  Mac,  as  contained  in 
section  173  of  S.  1720,  could  also  substantially  hinder  the  capacity 
of  the  secondary  market  to  meet  the  mortgage  credit  needs  of 
current  and  prospective  homebuyers.  The  permanent  removal  of 
these  volume  limits  would  represent  a  fundamental  shift  in  the 
role  of  these  institutions  in  the  secondary  market,  a  shift  that 
should  not  be  .allowed  to  take  place  almost  accidentally,  without 
extensive  discussion  of  its  potentfal  costs  euid  benefits. 

Moreover,  we  are  concerned  that  the  conversion  of  these  old 
mortgage  loans  into  highly  marketable  mortgage-backed  securities 
could  prompt  a  massive  sale  of  these  securities  when  interest  rates 
moderate.  Upward  pressure  on  mortgeige  interest  rates  could  result 
prematurely,  stifling  a  recovery  in  badly  needed  residential  con- 
struction. 

Rather  than  a  permanent  removal  of  the  volume  limitations,  we 
suggest  a  1-year  waiver.  In  this  way  the  Congress  can  reexamine 
the  effects  of  the  program  after  a  reasonable  trial  period  to  deter- 
mine if  the  waiver  should  be  continued.  Suggested  legislative  lan- 
guEige  is  continued  in  appendix  4  of  our  testimony. 

One  critical  ingredient  for  the  future  success  of  the  secondary 
mortgage  market  is  enactment  of  the  FHLMC  capitalization  bill, 
and  MBA  urges  prompt  and  favorable  consideration  by  the  commit- 
tee when  that  bill  is  introduced.  The  profxised  legislation  will 
enable  FHLMC  to  expand  vastly  the  volume  of  conventional  mort- 
gages loems  of  FHLMC  guaranteed  MBS'.  The  CMBS  prograuns 
being  proposed  by  both  I^^LMC  and  FNMA  are  patterned  closely 
after  ^e  GNMA  MBS,  further  illustrating  the  crucial  secondary 
market  role  played  by  the  GNMA  program. 

In  closing,  I  would  like  to  highlight  several  concerns  of  MBA 
with  respect  to  S.  1720.  First,  we  urge  the  committee  to  grant  equal 
real  estate  lending  authority  to  thrift  institutions  and  commercial 
beuiks  in  any  legislation  that  is  reported. 

Second,  MBA  believes  that  restrictions  on  insurance  activities  of 
bank  holding  companies  as  contained  in  title  VI  would  diminish 
competition  in  the  sale  of  insurance  and  is  at  odds  with  the  spirit 
of  der^ulation  that  permeates  S.  1720,  We  oppose  such  restric- 
tions. 

Next  we  believe  that  the  proposed  amendments  to  the  Truth-in- 
Lending  Act  point  out  the  need  for  a  more  basic  change  in  the  law. 
Loans  secured  by  the  mortgages  on  real  estate  should  be  excluded 
from  the  act. 
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Last,  MBA  supports  title  IV  which  would  preempt  State  usury 
laws  for  consumer  lending.  I  would  be  happy  to  answer  any  ques- 
tions later. 

[Complete  statement  follows:] 
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CTATEMENT  OF 
DR.  MARX  J.  RIEDT 
EXBCDITVE  VICE  FRESmEMT 
of  tba 
HOKTQAOB  BANKERS  ASSOCIATION  OP  AHBBICA 


Hr.  Chairman  and  mambers  of  the  XTommlttec,  my  name  is  Hark  J.  Rlady  and  I  an 
ExMUtiva  Vie*  PrMidant  of  the  Hortgage  Bankers  AiMiciatlan  of  America.*  UBA  ii  the 
trade  anociatlon  of  the  Nation^  mortKage  banking  induatry.  Aocompanylng  me  are 
Burton  Wood,  UBAI  Leglalative  Counsel,  and  Glen  Cocao,  Deputy  Legialatlva  C 


I  am  pleased  to  appear  before  you  today  to  discusi  3  1703,  TIm  ITirlft  Induatry  Rutniotur- 
ing  Act  of  19B1,  S  ITID,  The  Financial  butltuUona  Raatnwting  and  ServicM  Act  of  1981, 
and  3  ITll,  The  Federal  Depodt  Inauranee  ConaoUdatioi  Act  of  1981.  Uy  taatimony 
today  will  eoneantrate  on  Mveral  points.  The  first  is  the  future  eouise  of  resldenUal 
martgsge  finance  in  tlw  context  of  the  proposed  deregulation  and  expanaion  of  lending 
powers  tor  all  depository  institutions,  but  especially  thrift  Institutions,  Inherent  in  S  1703 
and  3  1710.  3econd  is  the  proposed  preemption  of  state  due-oit-eale  restrletiona  in  S  1703 
and  3  173D  and  MBA's  urging  of  a  similar  preemption  ooverlng  non-federally  ehartared 
lenders  with  respect  to  adjustable  rate  mortgages  (ARHs).  The  third  point  is  Um  proposed 
removal  of  the  volume  limitation  on  the  number  of  loans  iHie  year  old  or  older  that  can  be 


■The  Itfortgage  Bankara  Aaaoelation  of  America  is  a  nationwide  organization  devoted  ex- 
oluaively  to  the  field  of  mortgage  and  real  estate  finance.  MBA^  membership  is  com- 
prised of  mortgage  originators,  mortgage  investors,  and  a  variety  of  industry  related 
firms.  Mortgage  beoiking  firms,  whl^  make  up  the  largest  portion  of  the  total  membei^ 
tttlp,  engage  <i^etly  In  originating,  financing,  selling,  and  servicing  real  estate  invest- 
ment portfolios.   Members  include: 

o  Hortgsge  Benking  Companies 

o  Mortgage  Insurance  Companies 

o  Ufa  bisuranee  Companies 

o  Commercial  Banks 

o  Mutual  Savings  Banks 

o  Savings  and  Loon  Associations 

o  Pension  Punds 

o  Mortgage  Brdters 

o  Title  Companlea 

o  State  Housing  Agsnoiea 

o  hvestment  Banlters 

o  Real  Estate  Investment  Trusts 

MBA  headquarters  is  loeatedat  1119  ISth  3treet.  N.W.,  Washington,  D.C.   IDOOS; 
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liwrliinit  bj  Ite  Fadml  Boac  Lob  Hcrtfice  CorpontiM  (FBUlO  Md  the  F«aMl 
■bUomJ  Uart^t^  Aaneicttan  (FHMA).  Lotlr,  the  testJBoiy  wiD  fci^  Ibe  ■■fd 
I  Act.  Uk  amm^MnU  to  the  BmH  Hiilifc^  Co^p^  Act 
«  by  bank  teUbif  eampMua,  nd  the  prnprwwl  priniptkB  of 
■tot*  wary  !■>•  relatlnc  ta  fienHnw  lentbK. 


Brfon  dMlinc  with  our  ipeelflc  araw  of  concan  with  re^Mct  to  S  ITtS.  S  ITM,  and 
$  ITll,  »«  would  Ilka  ta  «a;  that  DBA  w|iport*  the  Beoaral  eoneapt  of  dwagutatinf 
AmimUI  intarmadUrias,  aueh  ai  thrift  inttltutiont  and  eommerelal  bank*,  ao  at  to  aOow 
the  fraa  now  of  capital  through  the  market  fcreea  of  nwly  and  demand.  We  bcUava  that 
ocmeapt  i*  praaint  bi  aome  of  the  provlaiona  of  S  1703  and  S  ITM.  However,  a  vital 
eoroDar;  to  that  eonoept  if  the  principle  of  e<val  traatmant  of  nnaiiclal  Interowdiariea  by 
the  Federal  fovaninient.  He  do  not  bellave  that  one  group  of  intermecfiaries  dxwU  be 
favorad  or  diiadvantaced  throii(h  CongraarianaDy  enacted  statutes  or  admlnlatratlvely 
impeaad  regulatlona.  We  Ufge  thia  Commlttea,  and  the  entire  Consreaa,  to  keep  the 
deregulation  eoneapt  and  the  principle  of  equal  treatment  in  mind  ai  work  proesecb  en 
»  ins,  a  ITIO,  S  ITJl,  and  any  related  legialetlon. 

HORTQAGB  FIHAMCB 

A  eoncam  that  hat  been  raised  with  respect  to  S  1T03  and  S  ITID  is  what  effect  the 
enactment  of  such  legialation  will  have  on  residential  martgaBe  finance  In  the  future.  It 
is  our  belief  ttMt  the  frowth  and  evolution  of  the  secondary  mortgage  market,  together 
with  changas  that  are  taking  place  in  two  of  the  three  major  federally  related  institutions 
In  the  secondary  marlcet— FNUA  and  the  FHLMC— should  aMure  an  ample  supply  of 
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mortgif  eredlt  to  meat  Amwies's  future  housing  TM«dB.  Thia  growth  md  evolution 
riwuM  maan  that  mortgage  lenders  will  be  abla  to  meet  the  residential  mortgage  finance 
need)  of  their  communltlea  by  origliietliig  lowu  for  nle  In  the  leeondery  mortgage 
market,  ratlwr  tlwn  retaining  thoae  loani  in  their  omi  tnveatment  portfolloa.  Iliue,  even 
wltli  on  eipanalon  of  landing  powen,  depoeitory  inetltutiom  wlU  still  be  able  to  be  es- 
tramely  active  residential  mortgage  originatan  and  Amarlea'a  houttng  naada  will  not  fo 

imftilfllljH 

However,  thIa  scenario  la  vitally  dependent  on  the  outcome  of  several  events  that  either 
ere  talcing  place,  or  eould  take  place,  that  Involve  CongrsB  and  the  Federal  government. 
Paremoet  anooc  f*)**  >■  Ote  fate  of  the  Oovemment  National  Mortgage  AHoeiathn 
(OHIIA>-Hortgage-Backad  Security  (UBS)  program.  Reporti  we  have  received  indicate 
that  the  Raegan  Admintstratton  la  moving  toward  an  elimination  of  thia  user-foe  sup- 
ported program  that  has  Uazod  the  way  for  residential  mortgage  finance  to  attract  etfU- 
tal  ^m  non-tradltianB]  mortgage  Investors.  1Mb  achievement  Is  the  foundation  for  the 
modem  secondary  mortgage  market.  It  has  served  as  the  model  for  the  manner  In  whloh 
lenders  can  continue  to  mBt<A  the  neo<h  of  homebuyers  for  rasldential  financing  with 
Investor  requirement. 

A  second  event  neceaeary  to  fulfill  tlw  potential  of  tlw  secondary  market  Is  the  removal 
of  state-imposed  restrietionB  on  ABHs  snd  eierdse  of  Jus  on-sale  elausea.  He  suppcHt 
Pert  C  of  ntla  I  of  S  1730,  irtdch  will  preempt  state  due-on-sale  restrictions  for  eU 
lenders,  as  abeolutely  vital  to  remove  a  growing  hlnderenee  to  n  effective  and  truly 
national  secondary  mortgege  market. 

ffe  urge  the  Coaimlttee  to  consider  s  similar  preemption  of  state  laws  that  restrict  the 
abiUty  of  all  lender*  to  offer  the  types  of  ARHs  authorised  tor  federally  ehartered 
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lenders.  Suuested  leciilatlve  language  for  such  ■  [Mvempticn  is  raxitained  In  Appendiz  3 
of  ttii*  lUtement. 

An  event  that  could  subetontially  hinder  the  ability  of  the  ■econdary  market  to  mMt  tlw 
mortgage  credit  naeda  of  current  and  proqiectlve  homebuyen  would  be  the  permanent 
removal  of  the  volume  limit  on  old  loan  purdiasea  by  PHHA  and  FHLHC  as  contained  in 
Section  173  of  S  1730.  We  are  extremely  concerned  that  the  conversion  of  tlnae  aU 
mOTtgage  loans  Into  highly  liquid  mortgage-backed  securltlea,  coupled  with  proposed 
dianget  to  the  accounting  ruks  for  loeaot  for  thrift  Inatltutlona,  oould  prompt  a  maaalve 
sale  of  tlw  certificates  when  Interest  rates  moderate.  A  flood  of  these  eertineatea  Into 
the  market  at  such  a  time  could  force  mortgage  interest  rates  upward  prematurely. 

Rattier  than  a  permanent  removal  of  the  volume  limitation,  we  suggest  a  one-yaar  waiver. 
In  this  way.  Congress  con  reeiamlne  tha  effects  of  the  program  after  a  one  year  period  to 
determine  if  It  should  continue.  Suggested  legislative  language  for  such  a  watvar  la 
contained  In  Appendix  i  of  our  testimony. 


lastly  an  event  whose  occurrence  Is  vital  to  the  success  of  the  secondary  market  in 
meeting  America's  residential  finance  needs  b  enactment  of  the  PHLUC  capttallution 
bilL  Tills  propoeed  legislation  will  enable  the  PHLMC  to  expand  vastly  the  volume  of 
conventional  mortgage  loans  that  oan  be  sold  into  the  Mcondary  market.  It  will  do  so  by 
authorizing  the  FHLMC  to  guarantee  conventional  mortgage-backed  se<nirlties  (CUBM 
Issued  by  lendera,  similar  to  the  role  playad  by  GNMA  tor  securities  backed  by  Federal 
Bousing  Administration  <FHA)  and  Veterans  Adminlstrstion  (VA)  mortgagas.  The  FHLBfC 
capitalization  blU  will  vastly  expand  the  potential  sources  of  capital  for  mortgage  finance 
and  enable  lenders  to  attract  non-traditional  Investors. 
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KaUonaUj,  hotMinc  «im)  mortgag*  tnarketi  ar*  eurr«ntIjF  in  •itrtm*  deprMrion  and  dl»- 
wny.  Bowevar,  we  balleva  that  Uw  outeom*  of  Uw  «*«nU  sketehad  above,  and  explalnad 
In  greater  detail  later  In  thia  atatement,  wQl  potentially  have  a  more  stgnineant  Impact 
on  reatdentlal  mcrtcage  flnanee  than  trIU  the  enaetmant  of  8  1730  or  ilraflar  leglilatlan. 

ClnaBt  Stat*  of  tka  Benrtv  MartM 

Uw  houeinc  mariwt  b  durrently  tn  what  moat  aeeuratel;  muat  be  daacrUwd  a*  •  depceaaed 
■tale.  The  efforte  of  the  Federal  Keeerve  Board  to  reduce  inflation  through  alow  mone- 
tary growth  ia  ttM  ma)or  aauae  of  the  depraaaed  atate  of  the  houabig  induatry.  High 
nnanelnc  eoati  tor  home  buildera  and  potential  buyera  ahould  keep  1981  houaing  itarta 
below  IMO  lavela,  perttape  aa  low  aa  1.1  million  total  atarta,  the  lowest  volume  In  at  laait 
SO  yeara.  Of  thla  number,  approxlroately  300,000  wlU  be  multl-temlly  atarta,  moatly 
eondomlniunu.  New  residential  Mnstructlcn  In  IMl  will  be  only  slightly  batter,  with 
■tarta  for  the  year  optlmistieally  forecast  at  tMtween  1.4  and  l.S  mllllan  unita.  Between 
300,000  to  400,000  of  the  ISSl  atarta  will  be  multi-family,  again  predominantly  condomin- 
iuma.  ki  the  reaala  market,  tiM  problems  are  even  more  apparent.  August  existing  home 
aalaa  ware  at  ■  1.10  mllllan  unit  annual  rate,  down  10  percent  from  laat  year^  depreaeed 
aalaa  am)  more  than  40  paroant  below  the  levels  of  IBTt.  Hew  home  sales  In  August  were 
at  their  lowest  level  itnoe  April  1)80  and  the  ttiird  loweat  monthly  rata  alnoe  the  gov««- 
ment  began  collecting  these  statistlos  bi  1S03. 

Clearly,  the  depnased  level  of  housfaig  conatruction  of  the  past  two  years  haa  been  a 
dlaaatar  for  the  conatruction  Industry.  What  ia  not  yet  well  known,  though  It  ia  now 
bagbning  to  aurfeca.  Is  tile  tremendous  difficulty  being  experienced  by  ecnstnietlon 
lenders,  whoee  inventories  of  non-eocniing  loans  end  foreeloeurea  are  muahrooming  aa 
builders  inetaaringly  find  It  Impossible  to  pay  high  interest  meta  for  long  periods  wtten 
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naw  homes  sit  vacant  on  ttte  "tor  sale"  market.  Purtber,  the  housing  deprescion  alao 
raprasenti  a  diaastsr  for  tha  eoiuumsr.  Most  estimates  of  population  and  household  for- 
mation rates  envision  the  decade  of  the  lE>8lto  as  me  of  sustained  extremely  strong  hous- 
ing demand.  While  the  general  population  will  increase  t>y  21  million  people  in  ttw  next 
deeade,  the  population  of  the  prime  first-time  home  buying  group,  ttwse  between  25  and 
34  years,  will  grow  by  nine  million  persons  by  1990.  This  la  a  level  three  times  fatter  than 
overall  population  growth.  Many  analysts  foresee  a  new  housing  demand  averaging  ap- 
prozlmBtely  2.2  million  housing  starts  per  year  for  the  next  decade.  Clearly,  IMl^  1.1 
million  starts  will  be  far  below  the  equilibrium  leveL  Bven  more  ImportanUy,  howevert 
19S7i  optimistically  projected  1.4-1.8  million  starts  will  also  fall  far  short  of  expected 
demand.  This  tact  is  even  m<«e  apparent  when  a  comparison  is  made  with  the  starta 
leveU  of  the  last  half  of  the  ISTDs,  vrhen  demand  was  also  high. 


Private  Housing  Starts 

(seasonally  adjusted 

annual  rate) 


1978  1,537,000 
197T  1,987,000 
1078  2,020,000 

1979  1,745,000 

1980  1,293,000 

Source:    Department  of  Commerce,  Bureau  of 
the  Census 

Some  of  the  shortfall  in  supply  will  be  made  up  in  part  with  conversion  of  commercial 
properties  into  residmtlal  use.  However,  the  shortgage  of  housing  in  the  face  of  excep- 
tionally strcMig  potential  demand  will  cause  a  significant  increase  in  "doubling  up,"  an 
increase  in  the  upward  spiral  of  home  prices,  and  cmtinued  conversion  of  rental  units  to 
satisfy  ownership  demands.  In  effect,  the  American  homebuyer  no  longer  has  a  reasonable 
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g  aftcrdable  hotMlns  options,  and,  Indeed,  may  not  be  able  to  afford  desirable 


Bvm  u  the  srouadi*ork  i>  txlng  laid  for  future  home  prise  inereaaea,  eurrant  eonditiona 
ai«  foreinc  a  akiwing,  and  In  tome  areas,  a  decline  of  price  levela.  As  tdgti  interest  rates 
keep  salea  at  iuppresaed  levels,  creative  flnanelng  techniques  have  sprung  up.  The  lower 
Intwast  ratea  and  aallar  ■taJca-back"  features  ot  many  of  thoee  arrangementa  are  often 
not  reneeted  In  tlte  salea  price  of  the  dwelUng,  but  they  nonetheless  have  the  effect  ot 
reducing  the  real  coat  of  housing.  This  trend  Is  a  temporary  expedient,  and  will  be 
raveraad  In  tlie  future  ai  demand  Is  translated  Into  salea  with  a  United  supply  of  houses 
available.  While  the  real  reduction  in  sales  prices  through  creative  financing  techniques 
may  be  welcome  relief  from  tlw  inflationary  spiral  in  housing,  their  new  tinenoing  teA- 
olques  ate  potentially  destabilizing  influences  for  the  mortgage  market  In  coming  years. 

Itw  year  1)80  marlced  an  historical  culmination  In  a  phase  of  growth  and  evolution  in  the 
secondary  mortgage  maricet  that  began  in  the  Ute  lB80<s.  bi  1S80,  for  the  first  time, 
mortgage  loans  sold  In  the  Nation^  seooodary  mortgage  market  equalled  approxiiDately  SO 
percent  of  all  reiidential  mortgage  loans  that  ware  originated  during  the  year.  TIm 
decade-long  average  ot  originations  versus  salee  was  approximately  33  percent,  with  Uw 
yearly  percentage  increasing  to  the  high  30^  and  40*1  In  the  last  two  years  o(  the  decade. 

TIM  historical  culmination  that  was  reached  was  due  to  the  success  ot  the  Federal  govern- 
ments intervention  In  the  secondary  mortgage  merlcet,  which  began  with  the  creation  of 
FHHA  as  a  private  corporation  In  1B68,  the  creatim  of  OMUA,  moat  parUcularly  tht 
QHHA-HBS  program  In  I8SB,  and  tlie  oreaticn  ot  the  PMLHC  in  19T0. 
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Thaaa  three  iiutitutlotu  dominated  the  secondary  mortgage  market  In  the  ISTOe.  PNHA 
haa  a  loan  portfolio  of  approxtmately  f  58  billicn,  while  GNMA  has  guaranteed  some  tUO 
billion  of  UBSa,  backed  by  PHA-liwured  loans  and  VA-guaranteed  loana.  TIm  FHLUC  has 
purchased  approximately  f  IS  billion  in  mortgage  loans  and  issued  well  over  tlO  biUlon  in 
mmigege  pertieipatlon  eertifieatet. 

Despite  these  imprenive  figures  and  the  significant  fact  that  loans  sold  last  year  eipiaUed 
about  half  of  all  loans  originated,  tlie  future  growth  snd  financial  vitality  of  Um  secondary 
market  and  its  ability  to  supply  mortgage  credit  needs  Independent  of  portfolio  lenders, 
Mnges  on  theouteome  ot  several  events. 


In  QNHA  Aeti*!^  GMttaff 

mute  the  purchase  activity  of  both  FNHA  and  PHLMC  has  been'  ortreniely  Impressive  it 
does  not  matdi  the  tremendous  success  of  the  QHUA-MBS  progrein.  "Hie  highly  liquid 
ONMA-HBS  forms  the  backbcne  of  the  nationwide  secondary  mortgage  marlcet.  TIm 
ONHA-MBS  [H^igrBni  has  demcnstrated  that  mortgages  can  compete  with  corporate  and 
other  debt  securities  In  the  coital  market  provided  they  can  be  packaged  in  a  fully 
guaranteed  security  form.  GHMA-UBSs  are  backed  by  poola  of  PHA-VA  mortgagea  that 
are  formed  by  private  leodera  using  these  private  funds.  Tiese  lenders  Issue  GNHA-UBSb 
that  are  guaranteed  by  GNHA  and.represent  an  undivided  interest  In  the  pool  of  FHA-VA 
mortgages  backing  the  MBS. 

This  transfMmation  of  a  group  of  home  mortgage  loans  into  a  form  resembling  a  corpo- 
rate or  government  security  enables  tenders  to  go  well  beyond  the  circle  of  traditional 
mortgage  investors  to  attract  capital  tor  residential  finance.  A  major  reason  is  that 
investment  in  a  ONMA-MBS  does  not  require  any  speolaliaed  loiowledge  of  real  estate 
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ttawnM.  TtM  Imdar  who  Imum  Um  ONHA'HBS  plw^M  to  make  monttdy  paTments  to  the 
biTaBtar  rBSardlBa  of  whcthar  •aeh  tnd  every  homeowner  whoee  mortgege  1>  in  Um  pool 
make*  thair  monthly  paymanti.  And  the  landw'e  pladge  la  backed  by  OHHA'i  guarantee 
for  wtOcli  ONUA  ehaisn  the  leader  a  fee.  ItMae  fee*  are  depoalted  In  a  fund  from  which 
any  elaina  (falon  ONHA  by  inveaton  are  paid. 

The  Mteeeas  of  the  OHHA-HBS  program  has  emouraged  both  FNHA  and  FHLHC  to  pro- 
poae  guaranteed^HBS  profram*  of  thaIr  own  In  ordar  to  Inoreaaa  both  their  volume  and 
prontablUty  and  also  to  tap  addltlanal  capital  aourcet  for  mortgage  loans. 

Tet  at  the  aame  time  that  the  OHHA-HBS  has  achieved  the  dlitinetlan  of  being  an 
eminently  sueeeaiful  and  uaer-fee  si^ported  Federal  government  program,  the  Admln- 
latratian  la  reportedly  aeeklng  to  phaae  tha  program  out  by  impoabig  artlftdally  low  ac- 
tivity oeiliflgi  on  this  demand-oriented  program,  fronloally,  the  reported  Admlniatratloa 
propoaal  to  reduce  unilaterally  the  ONMA-HBS  activity  oeillng  by  approximately  tS  per- 
eant  will  have  e  real  rather  than  Uluaary  effect  only  If  the  housing  Industry  begins  Ita 
recovery  from  dapreaalon  next  year.  Then  the  reatrlctive  ONHA  limit  will  hamper  tlw 
housing  recovery  by  eboMng  off  an  Important  aouree  of  mortgage  credit  when  ONHA 
issuers  are  forced  to  curtail  their  activities  as  the  ceiling  Is  reached. 

bi  the  Department  at  Housing  and  Urtian  Development  (HUDV-bidependent  Agencies  ap- 
propriation blU  (KR  4034)  the  Ccncreaslonal  Conference  Committee  set  tha  acUvlty 
ceiling  for  the  GNMA-MB8  prograin  et  tBS.SS  billion.  Reports  received  by  UBA  indicaU 
that  the  Administration,  witltout  seeidng  Congressional  approval,  will  Impose  a  tSO  billion 
ceiling  on  tha  program.  This  limit,  our  repwta  Indicate,  may  be  a  prelude  to  a  phaseout  of 
the  program  In  FY  1983  or  FY  1984.  Such  a  phaseout  will  have  a  direct  and  devasUtlng 
Inpaet  on  the  FHA  single-family  mortgage  insurance  programs  and  the  VA-guaranteed 
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loui  program  tMcause  the  bulk  of  PDA  and  VA  loam  that  are  orlgbiated  are  sold  ai  part  of 
0NHA-HB8  poola. 

Additionally,  the  pliaMout  of  tha  ONMA  prograin  viill  have  a  sharply  deterlmental  affect 
on  ttw  secondary  mortgage  martcet.  'Rie  OHHA-MBS  serves  as  the  most  valuaUe  link 
between  the  secondsry  mortgage  market  and  the  Nation^  capital  markets.  Ho  substitute 
currently  exists.  If  the  PNHA  and  FHLHC-CUBS  proposals  go  forward  then  perhaps  In 
three  to  Ave  years  the  need  for  the  0HUA-HB8  would  diminish,  but  not  now. 

The  GMHA-MBS  has  operated  very  well  as  an  instrument  that  enables  lenders  to  match 
ttw  needs  of  homebuyers  for  financing  with  Investor  requirements. 

The  presence  of  GNMA-MBSs  has  also  served  as  a  vital  eountet^-cyelleal  tool  for  the 
houring  and  mortgage  finance  Industries,  and  thus  hss  helped  to  staMllce  the  mortgage 
credit  cycle  at  times  when  traditional  portfolio  lenders  wei«  unatde  to  do  so.  During  the 
credit  crunch  of  1>T^T4,  and  again  In  19TS-S0,  the  OHHA-MBS  permitted  FHA  and  VA 
lenden  to  offer  mortgage  credit  to  moderate-Income  bombuyers  et  times  when  thrift 
Institutiutf  and  commercial  bonks,  due  to  negative  savings  flows  and  high  Interest  rates, 
were  forced  to  curtail  stiai^  their  lending  actlvltias.  This  eountereyclicBllty  wUl  be  lost 
vrith  a  premature  phaseout  of  the  GKHA-HB8  program. 

fteemptka  of  State  lAwa 


MBA  supports  Part  C  of  Title  1  of  3  ITID  dealing  with  the  preemption  of  st 
restrictions.  Currently,  federally  chartered  savings  and  loan  anociations  enjoy  a  pra- 
emptlon  from  state  laws  that  restrict  or  prohibit  the  exercise  of  due-on-aala  clausaa  in 
mortgages  by  virtus  of  regnlatlons  issued  by  the  Federal  Home  Loan  Bank  Board  (FBLBB). 
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NutloMd  iMDlt*  wiU  also  mjoy  uoh  a  prasmptlan  If  propoMd  rafpilatlona  imed  by  th* 
CMBptTDllar  of  tiM  Cunanq  an  flnallsad.  Part  C  of  TtUe  I  would  extend  equal  treat- 
ment to  all  mortcBge  lendKSf  inoludln|  mortgagees  ai^raved  by  the  Department  of  Houe- 
Ing  and  Utbaa  Developraant  (HUD). 

H«  al*o  urge  this  Committee  ta  eoosidw  a  limUar  preemption  of  thoee  state  lawa  ttMtt 
MStrlet  or  prohibit  HDI>«pprov»d  mortgagees  and  state-chartered,  federally  Insured  de- 
podtorjp  InatitutianB  from  offering  the  same  types  of  ARMS  that  federally  ohartacvd 
lenders  are  able  to  offer  (see  AppendIz  1).  Federally  chartered  lenders  enjoy  a  preemp- 
tion from  Stat*  lam  that  otherwise  would  prohibit  or  restrict  them  from  offering  the  full 
range  of  ARVt  made  available  through  regulations  tauad  by  the  FHLBB  and  tht  Comp- 
trallar  of  the  Curreooy. 

fa  order  to  avoid  tha  detriinantal  and  potantlally  aavwa  effaota  on  tba  avaOabUitr  of 
fundi  for  home  mor^aget  that  these  atata  laws  eould  have,  MBA  raeommands  eenaldar 
atlon  of  inolualan  of  a  ?«d«ral  prsamptlon  in  9  ITIO  limUar  to  tha  leglilatlve  propoaal 
Aaftad  by  HBA  oontainad  In  Appendix  3.  Hie  HBA-propoaed  preemption  would  praampt 
state  laws  that  prohibit  or  rvftriat  HUD-aptrovod  mortgageaa  and  state-ohartared,  fad- 
araUy  Inaurad  depositary  inftitutlooi  from  originating  tha  same  typaa  of  ABHi  approved 
for  tadarally  chartered  lender*. 

Iha  effect  of  theaa  atata  lawa  that  reatriet  both  ARUs  and  ezarolsa  of  due-on-sala 
elauiii  la  pervasive.  HDD-approved  mortgagees,  and  state-ohartared,  feiiarelly  Insured 
dapcaltory  Inititutloos  In  soma  13  states  will  not  be  eble  to  offer  the  ARHs  available  from 
federally  chartered  lendara.  As  for  due-on-eale,  than  are  rettriotlve  or  prohibitive  lawa 
in  14  itataa  that  afleet  the  two  graupe  of  lenders  listed  above  (see  Appendix  1). 
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TIm  IUU  law  rMtrlatlOM  Uld  protllblticns  on  euroiH  of  duB-cn-«ala  clAiuM  ha*a  already 
dImpUd  tiM  MOOndary  martgaf*  markat.  TIm  two  maior  Inftitutlonal  invmton,  FHLHC 
and  PNMAi  hava  altarad  thalr  Invaitmant  praetleai  and  procedures  respeetlnfc  loans  origl- 
Mtad  In  thoaa  14  Itatas  Uitad  in  Appendix  3.  FNMA  requires  t  seven-year  "call  provMon" 
to  ba  Inserted  Ln  moftgagai  orlglnsted  In  thoaa  14  itatM.  For  a  period,  FHLHC  did  not 
aooapl  loam  from  itatas  whara  the  rastrletlona  on  due-on-sale  were  so  severe  that  lenders 
oould  not  avan  aumlna  tha  oradltworthlneN  of  a  third-party  Bssumptor.  "nwae  actions 
mark  a  al|nlfloant>  advarae  ohanta  in  the  nationwide  character  of  tha  seemdei?  mortgBKe 
markal  and  will  larlouily  Impaot  Intarttats  oommeree. 

"Hm  dlwuptlon  of  tha  mortfaga  marfcat  eauaad  by  restrietions  on  tha  wtforcemant  of  dne- 
on-aal*  olauaaa  la  damonatratad  dramatically  In  the  portion  of  the  market  aerved  bf 
FNMA.  A*  tnanttonad  aarliar,  PNHA  ra^uiras  a  taven-yeer  call  provlxiao  in  conventional 
m«rt|afaa  tnm  atataa  with  auah  laatriotSom.  Howavar,  for  taoctgagaa  originntad  by 
tadaraUy  ehartaivd  aavtagi  and  loan  aNooiattona  that  have  the  protaetkn  of  tha  FBLSB 
praamptlani  tMa  r«4ulra«ant  la  waived.  Tlw  result  is  that  two  lendera,  with  offieaa  dde- 
braMa  an  Main  Stcaal,  both  ari|lnaita(  arartcagaa  for  sale  to  PHHA,  aod  botb  -— i-"nK 
tar  «MKialtiMntt  bt  tha  aama  FNMA  awtkn.  eannat  both  offer  ptcspaetfta  base  bqvs 
tha  «a)M  Mrwa.  TIm  «M«^Uti«a  hM^uity  t>  aach  saioatMna  is  obvioMt  aad  watk*  to  tka 
^IHMaal «(  aU  patanlial  Iwmm  purehnaan. 


nM*  (aiwad  wnh  a  piasiftiM  frMa  state  taw  w«B  a*  abla  la  alhr  t»a  t)«  pswa*^  tf 
AKMk  HMa  •>«at*f  « 
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Ai  ataXmi  •irliar,  in  «r<kr  tor  laodan  to  aaeonmodite  etrmuatt  demand  for  mortgig* 
ONdit,  a  vlbraat,  •etlva,  natlonwida  Meoadary  mortgaf  niarkst  la  MMntlaL  In  order  to 
hava  MMb  a  Mccndary  mortgags  marfcat,  tbata  muM  ba  full  and  free  eoropatitlon  among 
laodan  to  prixkiea  mortgacaa  tbat  Mfva  tiM  naaita  of  homa  buyan  and  aro  attraatlva  to 
lonwabn.  SUta  lam  that  limit  tha  ntunbar  of  landara  tiMt  can  offar  ABHi  or  mortgagaa 
with  dua  on  lala  rlaiwai  hava  tha  ofipoaita  affaot  to  what  la  naadad  for  a  itrong,  vibrant. 


HBA  haa  (Miftad  a  ptopoaad  praamption  baa  Appandiz  3),  that  would  ramady  thii  ina<|alty 
by  aUofring  all  laodan  to  otfar  tha  aama  amy  ot  mortgaga  loana.  Qulta  iiaiply,  tha 
propoaaJ  laftdaUon  would  praampt  atata  latn  that  hava  failad  to  raipoad  fladbty  to  tha 
nfU  avohition  in  the  natun  of  raaidanUal  mortgaga  markati  in  iweant  yoara.  It  would 
aoaMa  HU&«pp*w^  mortgagaaa,  and  itata-ohartand,  fedanlly  inaurad  depoaltory  Inatl- 
tutlona  to  offar  ARHi  that  eonfona  to  ragulatloaa  laauad  aitbar  by  tha  Padenl  Homa 
Loan  Bank  Board  or  tha  Comptrollar  of  tha  Currency,  Irraapaettva  of  any  prohibit!**  or 
rMtrlotlva  atata  lawa. 

Landan  would  ba  competlog  on  aiytal  tenna  for  mortgage  buainan  and  aan«imen  would 
benefit  both  l>y  bavtog  a  oiioiae  ot  landan  and  e  brooder  emy  of  tarmi  end  (utruraKiti  to 
ehooae  from.  We  >rge  your  fevoraUa  aonaldaraUan  of  thii  lagUlation  or  aomathbig  *lmH 
lar  M  a  meana  of  helping  to  enwre  that  Aroarlee^  home  flnanoing  neeifc  will  be  mat. 

BanMal  Ot  OU  I^an  Limit 

MBA  i*  oonoamad  about  Beotlon  ITS  of  S  ITU  tiMt  would  remove  tha  eurrant  limit  on  tha 
number  of  loana  otm  year  or  older  that  ean  ba  purehaaad  by  both  FHLHC  end  FMHA.  The 
ourrant   limit  ia  equal   to   30  paroant  of  the  aggregate  cumulative  balanoe  of  an 
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ecnTcntional  louu  tlwy  have  purchased.  We  recogpniss  the  necesilty  of  lifting  the  oumnt 
liraitatlor  In  order  to  permit  the  opertUon  ot  the  program*  ttiat  PHLHC  and  PHHA  ara 
earrying  out,  which  will  parmlt  lenden  to  swap  their  old  mortgage  loans  for  mortgage- 
twteked  aeeurltlM  bearing  the  same  maturttif  and  Interest  rate  as  the  loans  being  es- 
changed  lev  the  fee  paid  to  PNUA  or  the  FHLUC. 

We  reellze  that  these  programs  are  aimed  at  providing  depository  Institutions,  eipeelally 
thrifts,  greater  nedbilitjr  in  the  use  of  their  existing  portfolios  ot  mortgage  loans,  moat 
ot  whi^  carry  Interest  rates  well  below  current  market  rates.  We  also  realize  that  theae 
programs  are  designed  to  meet  the  current,  and  hofMfully  temporary,  extreme  situation  in 
which  many  depository  lenden  find  themselves,  and  that  the  need  for  this  program  Is 
•xpaetad  to  dlminlih  as  tha  interest  rate  situatfon  improves. 

"Hiera  are  two  aspects  of  Section  ITS  that  are  particularly  troublesome,  however.  First,  It 
reprasants  a  fundamental  shift  in  the  rola  ot  FHUA  and  the  FHLMC.  ITMse  instltutlana 
were  created  by  Congress  to  provide  a  secondary  market  tor  newly  originated  mortgagea, 
thereby  Increasing  the  liquidity  of  the  mortgage  markets,  and  helping  to  ensure  ample 
supplies  of  mortgage  credit  for  home  buyers.  Section  1T3  will  do  none  ot  those  things.  It 
is  designed  to  ease  the  financial  dittieuitles  of  depository  lenders.  Secondly,  while  tlM 
proposed  section  is  needed  to  permit  FHMA  and  FHLMC  to  meet  a  temporary  situation, 
the  remedy  is  a  permanent  one.  bi  the  future,  when  the  need  tor  these  program*  dimin- 
ishes, there  will  continue  to  be  no  Umit  on  the  amount  ot  old  loans  that  FHLMC  and 
FMUA  can  purchase.  In  and  of  itself  this  might  not  be  so  troubling.  However,  we  foresee 
a  scenario  where  the  very  ccndltians  thst  ^rauld  diminish  the  need  for  the  program— a 
(fecp  in  interast  rates— could  serve  to  ineroase  the  pc^xilarity  of  the  program  because  the 
loaaas  that  landers  would  have  to  accept  on  the  sale  of  these  securities  would  b«  less  and 
thay  would  ba  aneouraged  to  swap  avoi  more  of  their  old  loans  In  order  to  sell  tham  more 


dbyGoc^le 


OMllj.    TtvB,  (Hgrami  dMigrwd  to  b«  tamporar;  «iv«dl«iti  could  tMcoine  permaoent 


li  addition,  th*  Ml«  of  ttwie  McurltiM  baekad  bf  old  loaiu  would  be  In  dtreot  oompetltion 
with  tMurltlM  baohad  by  naw  mortgagea.  IIm  altuatlon  oould  arlaa  wharo  tha  Interait 
rataa  raqulrad  for  naw  mortgage  loana  would  ba  highar  than  It  otharwiaa  would  ba,  ba- 
eaiae  of  aaeuriUoa  baokad  tj  old  louu  floodlog  Into  the  •aeoDdarj  marlMt,  juit  aa  Intarait 
rataa  ttart  to  dadina. 

to  enoUnlng  tha  quastlan  of  how  great  ■  Mil  in  tha  rola  of  FHMA  and  FHLUC  tha 
provliloaa  of  Saetlen  ITS  repreaent,  it  la  Imtniotlva  to  asainlna  the  lagtalatlva  hlatcry 
nsToundlng  tha  oiigliial  provldona  govarnlng  tha  pureiiaaa  of  old  loans.  The  (rovlalona 
that  SaetlED  173  would  asefM  waia  anaetad  Into  law  u  part  of  tha  Emargancy  Home 
Flnanoa  Act  of  1S10  (PL  ai-3Sl),  wMdi  oreated  FHLHC  and  granted  FNHA  autttority  to 
purehaae  eonvantional  loana.  PL  91— SSI  limited  Um  purehaaa  of  old  loana  to  10  pereent 
of  tha  ounulatlva  aggragata  of  all  eonvantlcnal  loam  purohaaad  by  the  two  entltiaa.  Hm 
Bouae  and  SanaM  Commlttae  reporta  (page  )  of  both  H  Rapt  91-1131  and  S  Rapt  91-761) 
on  PL  91-3S1  aUted  that  the  UmlUtion  waa  to  ' . . .  aMura  that  the  bulk  of  the  purohaaai 
would  make  fundi  available  tor  additional  houalng  ..."  (amphaala  supplied). 

k)  tha  Houains  and  Community  Development  Act  of  19T4  (PL  S3-3a3),  the  10  percent 
volume  limit  was  tnereaied  to  SO  percent.  Thla  figure  wei  tha  remit  of  a  compromise 
between  tha  Houae,  which  had  no  provialon  In  its  bill,  and  the  Senata,  which  propoaed 
lifting  tha  limit  entirely  but  requlrii«  lellera  of  old  loam  to  warrant  tlwt  they  would 
Inveat  the  prooeeda  tn  new  mortgagaa  within  IBO  dayi  of  the  aala.  Tha  Conference  Report 
Ml  PL  93*383  waa  silent  on  the  reaaon  for  tlw  compromise  provisions.  However,  tha 
Senate  Comnlttaa  report  (Rapt  93-693)  explained  that  the  provialon  to  lift  tha  limit  and 
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It  in  mortgicaa  wlthta  IH  Ajs  wai  to  aDow  ^naU^  n¥Bp  lod 
tMoelatloos  m  opportimity  to  niae  fundi  to  tnve«t  in  mcrtyfet  wban  tbey  k«  oaabl 
laiiB  lutflcient  fiaak  to  do  lo  from  lavinfi  dapoiitK. 

ClMTly,  tiM  UiDitatkn  eootalDed  in  enrmt  !•«  «•■  dMigBMl  to  foen  PiniA>i 
FHLMn  aotivity  m  tiM  purehua  of  aewlj  «rlgliMt«d  murtgige  loan*.  TbSt  toeam  m* 
mnve  that  FHLHC^  and  FNHA'a  pwefaua  actMttss  udstsd  Uw  bodring 
tbianea  neada  of  horna  bumn  by  pMvidtng  Ilq^tidty  to  tb*  aaeandarjp  mortcaga  marlnt. 

Dm  prwririoM  of  SBBtian  1T3  hovenr,  do  tha  emet  ofjpoaite.  No  additional  nwrtpua 
mtnej  wiU  naevMarily  ba  aaat«d,  nor  la  than  impoaed  a  -ra^iirement  to  ralnvaat  Om 
ftmda  realizod  from  tlM  Mia  of  thaae  mortBage-backed  saeuritlai  into  new  mcrtgagaa. 
bwtead,  PNMA  and  FBLMC  will  MCpend  their  limited  preeioia  capital  and  greatl;  expand 
their  outstanding  debt  by  lanuliig  or  guaranteeing  moctgage-tMciEed  aeeiaitlaa  that  are 
badcediqr  old  mortgage. loans  rather  than  *ewly- originated  loans.  And,  tlM  Mia  of  ttiaae 
aaeurltiea  in  quantity  eould  actually  eawe  ttie  Jnterett  rates  on  nealy-origlnatad  mortgage 
loans  to  ba  B  level  IllglMr  tllan  necenery.  ta  Ulli  respect,  it  Is  tantmctiTB  to  noto  that 
CmgreiB,  in  enacting  the  Ectnomle  Recovery  Tax  Act  of  1981  (PL  97-34)  In  August 
recfiired  flDonetal  institutions  to  place  TS  percent  of  the  proceetb  from  the  sale  of  the  one 
year,  taz-ezeinpt  savings  certificates  In  housing  related  investments. 


We  urge  tha  Committee  to  serutiniza  doaaly  Seetien  173  with  the  understanding  that  its 
enactment  would  signify  a  fundamantal  shift  in  Qm  role  of  FNUA  and  PHLHC  in  home 
mortgage  finance.  Additionally,  we  urge  this  Committee  not  to  create  a  permanent 
change  In  the  law  to  meet  a  temporary  situation,  but  rather  to. provide  a  one-year  wai¥ar 
of  the  30  percent  llmlUtton  for  both  FHMA  and  FHLHC.  bi  ihls  way,  there  can  ba  a 
reexamination  of  these  prorlstans  at  a  definite  point  in  tite  future  so  that  Congreaa  can 


dbyGoot^Ic 


detarmlna  U  Uw  bantflts  of  th*  iralvar  hav*  outwalgbad  Uw  eoaU  to  thoae  tteking  mort- 
gag*  flnaiM*. 

auRMtod  •Ututory  I'lytf  for  tlM  aigCMtad  ana  y*ar  waiver  of  tha  vo^ma  Umitatkn 
on  tha  pureiwae  of  old  loana  la  Ineludad  In  Appandlx  4.  BManUally,  w«  pnpoaa  tbat  a 
pMvMaa  ba  inaartad  In  tha  FHLMC  and  PNHA  Charter  Aoti  that  would  provide  that  aU 
loana  one  y**r  old  oe  older  purdtaaad  during  a  apeeined  twelve  month  period  would  not  ba 
maiddarad  loone  one  year  old  or  older  for  purpoaai  of  tha  10  peroent  volume  limitation. 
In  tMa  way,  both  PNHA  and  PHLHC  eould  run  their  fwap  programs  at  a  lavel  ohoaan  by 
tham  for  the  twelve  month  period  In  order  to  meat  the  neade  of  portfolio  lenders  aeeldnc 
additional  ll<]uldity.  Towerd  the  end  at  that  period,  If  Congrev  determlneB  that  oondl- 
tiona  atill  mwlt  eontlnuatlcn  of  the  swap  programa  at  the  voUiroe  levels  chosen  by  FHMA 
and  the  FBLMC,  then  Congress  eould  amend  the  waiw  end  lengthen  the  applicable  time 
period. 

ki  tMB  way  the  swap  programs  will  be  taoiporary  expadlanta  and  not  parmanant  flxtiuas. 
TIm  proviaicns  wlH  not  permanently  alter  tha  nature  ot  PHLUC  and  FNHA,  and  sny 
Bdveree  efteot  on  the  saeondary  mortgage  markata  will  ba  UtBitad. 


FHLHC  will  soon  present  e  Aaft  bill  for  Introduction  In  Congraaa  that  would  ai 
the  restructuring  of  the  FHLHC  in  order  to  sttreot  additional  capital  for  an  eipanalon  of 
its  mortgaga  activities.  MBA  endorses  the  capitalization  plan  of  the  FHLMC  ai  a  step 
neceasary  to  broaden  the  capacity  of  tha  secondary  mortgage  market,  as  explained  pre- 
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-IS- 

Tha  pcopB— d  legiilation  will  traiuform  Um  FHLUC  into  ■  government  diartorsd,  pri- 
vately ovmed  corporatton  authorized  to  purchase  mortgagea,  to  iasue  CHBS,  and  to 
piarantae  CUBSa  issued  by  eligible  lellen.  "nie  leglalatlon  would  permit  the  PHLMC  to 
guarantee  CMBSa  issued  by  PHLUC-eligible  seUera  and  baeked  by  pools  of  mortgages, 
patterning  Ita  plans  on  tlw  suceeMM  operations  of  the  ONHA'MBS  pools  of  gownment 
Insured  and  guaranteed  loans.  TIm  stunning  woeess  of  the  OMHA-HBS,  In  large  part  due 
to  its  liquidity  and  attraetlvenen  to  a  viide  range  of  non-traditional  mortgage  Investors, 
has  created  the  Impetus  for  the  PHLHC^  propoeal  to  reeapitalize  and  Intitate  a  program 
to  guarantee  CHBSs.  Onoe  this  program  is  operational,  ttie  ability  ol  the  secondary 
mortgage  market  to  sup^  the  ea^tal  needed  for  America's  mortgage  credit  neads  will  ba 


UBA  would  like  to  comment  specifically  on  one  aspect  of  the  PHLHC  proposal,  to  ordw 
for  the  capitallzatian  propoeal  to  provide  the  neoessary  expansion  of  secondary  mortgaga 
investment  source*,  It  is  mandatory  that  all  individual  sellers  and  servicers  be  treated  in  a 
non-dlserlnlnatory  manner.  The  FHLHC,  in  setting  Its  purchase  and  oimeidiip  raqulre- 
ments,  as  well  as  faas  and  charges  impoaed,  dtould  not  be  permitted  to  differentiate 
between  different  typea,  or  clnsass  of  sellers  and  servicers.  It  mey  ba  necessary  and 
should  be  permissible  lor  the  PHLMC  to  diftarantiate  between  individual  sellers  and 
servicers  for  valid  reasons,  e.g.,  asaets,  siae,  etc.  Non-discriminatory  treatment  of  aU 
mortgage  sellers  and  servleers  will  ensure  the  broadest  possible  participation  and  prevent 
the  domination  of  the  FHLHC-CHBS  program  by  any  particular  type  or  class  of  institu- 
tion that  might  attempt  to  shift  the  program  to  Its  own  individualized  advantage. 

Without  further  exploring  the  detail*  ot  PHLMCs  proposed  legislation,  MBA  would  lUca  to 
stress  the  importance  of  expanding  the  capacity  of  the  secondary  mortgage  marketa, 
espeolaUy  In  light  of  legislative  proposals  to  broaden  the  powan  of  banka  and  thrift 
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butitutlou.  The  turbulanee  being  experlaneed  in  today's  mortgage  finance  market!  will 
b«  esaeerbated  unlM*  the  Meeisary  steps  are  taken  to  enable  the  major  secondary  mort- 
gaga  market  entitlaa  to  provide  the  neeesury  eapitsl. 

ItadlUonal  banking  function)  and  power*  will  undoubtedly  continue  to  be  revolutionized. 
Thia  tranaformatlon,  however,  wlU  be  Ineomplete  unless  thorough  consideration  Is  given  to 
the  question  ot  where  adequate  sources  of  capital  for  mortgage  finance  can  be  secured. 
HBA  bellevea  that  the  FHLHC  propoaal  for  Its  capitalizaUGn  serves  as  a  vital  link  it  the 
transformation  la  to  be  a  sueeesstui  improvement. 


BELATED  PB0VISI0H8  0P  ITIO 

HBA  abo  ha*  eonoams  regarding  several  other  provisions  of  S  ITSO.  Among  tiMse  arei 
Section  SOS,  which  would  amend  current  restrictions  en  the  real  estate  lending  power*  of 
national  banks)  Title  VI,  dealing  with  the  insurance  activities  of  bank  holding  company 
siibaldiarles)  Sections  TD3-T0S  which  would  amend  the  TruUi-ln- Lending  Act;  and  Title  Pf, 
•rtileh  would  preempt  state  usury  lavts  with  respect  to  consumer  lending. 


The  stated  purpose  of  Section  303  of  S  1730  is  to  simplify  the  statutory  framework  by 
wtlieh  national  banks  are  autlKH^zed  to  engage  in  real  estate  lending  actlvitiea.  Without 
commenting  en  tiM  merits  of  Section  303^  provision*,  we  would  point  out  that  tite  restric- 
tions ttiat  would  be  impoaed  by  Section  203  are  less  Hexlble  than  those  that  would  ba 
ImpoMd  on  thrift  Institutions  by  Section  131.  bi  the  Interests  of  the  principle  of  equal 
t  tor  flnanctal  intermediaries  we  enunciated  earliw,  w*  recommend  that  ttte 
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Comcntttee  draft  Identie&l  nstrletiont  on  real  eiUte  lending  for  thrift  Inatltutlons  and 
eommvclal  banka. 

Similarly  we  note  that  Section  IJOMXb)  of  S1T20  would  authorise  savings  end  loan  aaaie- 
iatloM  to  Invest  up  to  S  peroent  of  their  aseets  in  larvlca  corporations.  Thsae  Mrvlee 
eorporationi  can  oigase  in  Joint  rsal  estate  ventures  and  other  forms  of  e<)Ulty  participa- 
tions, and,  as  such,  present  growing  competition  to  mortgage  banking  companlea  that  are 
subsidiaries  of  commercial  banks,  ffe  urge  the  Committee  to  consider  the  tact  tiMt 
commercial  banks  do  not  have  a  similar  means  for  offering  e<!uity  financing,  and  thui  are 
at  a  competitive  disadvantage  In  meeting  the  demand  for  equity  flnaneing  present  in 
todays  real  estate  lending  environment. 

Property,  CaMBtty,  and  Ufa  iMurance  Activities  of  Bank  Boldtng  Companlea 

Title  VI  of  S  1730  would  prohibit  subsidiaries  of  bank  holding  companies  from  aelllng 
property,  casualty,  and  Ute  Insurance,  except  under  limited  circumstances.  UBA  respect- 
fully opposes  adoption  of  this  prohibition.  MBA  Is  opposed  to  sny  legislation  that  would 
limit  subsidiaries  of  benk  holding  companies,  including  mortgage  banking  companies,  from 
engaging  In  the  property  and  casualty  insurance  business. 

Many  mortgage  banking  companies  sell  property  and  casualty  Insurance.  Some  of  tlMse 
companies  are  subsldarles  of  bank  holding  compenies,  and  some  are  Independent.  Tbey  are 
In  the  Insurance  business  because  [R^jperty  and  casualty  insurance  Is  related  to  their  real 
estate  financing  activity.  A  mortgage  banker^  security  for  a  loon  is  the  real  estate  that 
Is  subject  to  the  mortgage.  In  order  to  protect  that  security,  lenders  insist  that  borrowan 
obtain  adequate  property  and  casualty  insurance.  It  is  a  perfectly  natural  and  logical 
eztenalan  of  a  mortgage  lender's  business  to  offer  this  kind  of  Insurance  to  Its  b< 
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Hik  natural  Unk  might  augg»n  that  ttw  buuranee  activity  of  UBA  m«ml>cn  1*  United  to 
poIldM  Kdd  to  borrower!.  Thia  is  not  bo.  In  many  companies  the  proportion  at  poUdM 
mU  to  iKO-borrowera  eseaedi  that  of  borrowera  trom  the  company. 

HBA  raoognlsai  that  lt«  bank  hoUfng  company  mamben  now  selllnf  inwranca  would  be 
protadad  to  ■  slgnlfleant  degree  by  aieeption  '^"  of  SaetiMi  601  of  S  1710,  the  ao-called 
"^pwidfather"  elauee.  Thli  relief  i«  certainly  Important  and  should  be  Included  In  any 
reatrictlva  togtalatlon  that  might  be  adopted.  But  the  eseeptleo  doe*  not  com{totely  tree 
axMlng  operatlona  from  restrictlani  beeauee  they  will  be  prohibited  from  estendlng  their 
Jnauranoe  aotlvity  Into  new  etatee  they  may  enter  as  lendan.  The  mortgage  lending 
bvineM  1*  expanding  geograptiieally  aa  reortgaga  banldng  firms  enter  new  mmrkets.  The 
■grandfathered"  bank  holtfng  eompany  Insuranee  aganelea  at  laut  ihould  be  allowed  to 
conckict  Inairanoa  ofwratlon*  In  any  state  In  wMeh  their  bank  holding  company  1«  engaged 
ki  real  estate  financing. 

HBA  olw  raeogalMs  tbat  the  firtt  exception  "A"  contained  in  SeetioB  SOI  would  allow  the 
eontlniMd  lale  of  credit  life  and  «r«dlt  dleabillty  Inmrance  by  aubaldlariat  of  bank  holding 
eompanlaa.  Even  more  than  caaualty  and  property  Infuranee,  these  are  related  to  ttie 
funetkn  of  landing  becauae  all  typei  of  borrowers  oan  benefit  from  such  protection.  To 
allow  this  aotlvity  to  continue  la  In  the  public  Interest. 

The  other  four  exemption*  are  more  narrow  In  their  impact.  Tbmy  would  allow  finance 
companies  to  sell  Insurance  covering  damage  to  loan  eoUateralt  permit  bank  holding  com- 
panies to  sell  insurance  In  places  that  have  a  population  not  exceeding  S.OOO,  or  that  have 
inadequate  Insurance  agency  activity;  exempt  holding  companies  that  have  aaaets  of  tSO 
million  or  lami  and  permit  bank  holding  companies  to  supervise  on  behalf  of  Insuranee 
imdarwriters  the  activities  of  retail  insuranee  agents  selling  certain  types  of  insurance. 
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To  tlw  extent  they  ^re*  pM^ion*  of  the  merket  from  unneces»sry  control,  HBA  applaixb 
their  incluilon  In  S  ITOZ. 

The  prohibition  ageinat  inniranee  salM  activity  by  bank  holding  companies  ia  bolng  advo- 
cated by  some  as  encouraging  competition  rather  than  protecting  the  existing  aup^ien  In 
the  market.  However,  from  a  competitive  standpoint,  the  consumer  is  better  served  If 
bank  holding  company  mbsldiBrles  can  sell  property  and  casualty  insurance— the  greatar 
the  number  of  Insurance  pmvlden,  the  kwiner  the  competition,  and  the  lower  the  price 
for  eanaumers.  While  a  consucnar  may  purchase  property  and  casualty  Insurance  ttma  a 
lender,  there  Is  no  obligation  to  do  so.  Rather,  the  Insurance  agency  market  provides 
consumers  with  a  wide  range  of  sources  tnm  whiA  to  seleot  insuranee  coverage  with 
variations  in  quality  and  price. 

nte  prohibition  is  intended  to  prevent  one  new  category  of  new  conpetitor  from  entering 
the  market.  In  tact,  tlw  proposed  prohibition  might  reduce  the  number  of  competitors 
already  established  In  the  market.  Many,  probably  moat,  of  the  bonk  holding  companies 
that  now  sell  Insuranee  entered  the  business  colncidentally  when  they  bought  a  mortgage 
company  that  also  was  an  Independent  Insurance  agent.  The  insurance  businese  came 
along  with  the  mortgage  business,  and  the  company  continued  to  serve  both  marlcats. 
Over  the  lost  two  decades,  a  trend  toward  mortgage  benking  company  and  bank  holding 
company  affiliation  has  developed,  and  that  trend  is  continuing.  If  the  propoaed  restric- 
tion ia  enacted,  bank  holding  companies  will  not  be  allowed  to  continue  the  insurance  sales 
activity  of  a  mortgage  company  which  becomes  a  subsidiary,  and  a  competitor  wtU  be  loet 
from  the  marketplace. 


B  has  delegated  to  the  Federal  Reserve  Board  the  authority  to  define  activities  'te 
olosely  related  to  banldng  as  to  be  a  proper  incident  thereto."    By  regulatim,  the  Board 
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hu  parmlttMl  bank  holding  companies  to  brokar  certain  t^^pw  of  Inauranae.  'Hte  Boards 
caraful  and  Judieloua  exarelM  of  tlila  auttiorlt;  was  revieifed  witliout  objection  tiy  tt»e  VA. 
Suprama  Court  In  a  19TS  decision  as  baing  within  the  statutory  Intent. 

HBA  believes  that  tlie  sale  of  property  and  oaaialty  tiuurance  ii  related  to  banking,  and 
that  the  pubUe  1*  well  aerved  when  benk  holding  company  subaldiarlss  lell  tltii  type  of 
Insurance.  We  urge  the  Committee  not  to  restrict  the  sale  of  property  and  casualty 
biBuranca  by  subakHaries  of  bonk  holding  companies. 

TSDTB-IN-LENDIHa  ACT  AHENDHBNTS 

nterevare  four.anendmants  to  the  Iteth-in-bandlng  (TIL)  Act  contained  In  S  ITlOi  a 
redefinition  of  ■^creditor;"  a  preemption  of  conflicting  state  laws;  a  clarification  of  appro- 
priate civil  liabllltyt  and  an  extension  of  the  effective  date  of  the  Truth-In-Lending  Sim- 
pUfieation  Act. 

HBA  urges  that  another  amendment  be  added  to  exclude  loans  secured  by  mortgagas  on 
real  estate  tram  coverage  by  the  TIL  Act. 

ITw  prepeaed  redefinition  of  "creditor"  Is  Important  for  the  message  it  should  carry  for  an 
evan  broader  change.  The  Simplification  Act,  adopted  In  1880,  redefined  "creditor"  to 
include  real  estate  brolcera  and  otilers  who  arrange  seller-financed  sales.  The  failure  to 
include  this  group  in  tlw  coverage  of  the  original  TIL  meant  that  some  real  estate  bor- 
rowers were  not  receiving  the  TIL  statement  that  the  Act  Intended  all  to  reeelve. 


See  Alabama  Association  of  Insurance  Agents,  Inc.  v.  Board  of  Oovemora  of  the 
federal  tteserve  System.  533  P.id  iU  (5th  l?lr.  liTa).  on  rehearing.  Hi  P.id  lii  (liTTl. 
cert,  denied.  Hi  V^  W  (1B78). 
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CemUteney  dietaMd  that  the  gap  be  elosed,  and  the  ISSB  SimfdUlMtlan  Aet  cttd  QiIm,  to 
be  effeotlva  April  1,  1B8I. 


A«  the  effective  date  of  thia  1980  redefinition  approaobe*,  the  a 

ako  tiMt  thii  conalatency  would  brtiig  about  is  beeoming  clear.    The  atart-up  ooata  *nmU 

be  bi  the  huncfre^  of  mlUlona  of  dollan.  There  are  over  a  1.5  mUUeo  real  eetate  asanta  In 

the  United  Statea.   For  aacb  one  to  attend  a  one  day  aeminar  for  a  $75  fee  would  «zQeed 

tlDO  milUon  in  eostt.    Add  in  the  neeenary  ooata  for  legal  advloe,  form  printbif  eoMft 

computer  acquisition  and  programming,  and  office  manual  anendmentii  and  the  reault  ic 

staggering. 

The  propoaed  redefinition  would  oontraet  the  1B80  expanaion  of  TIL  eompUanoa  oovange 
ao  tliat  real  estate  agents  who  arrange  omwr-financing  would  not  be  required  to  funiUi  ■ 
HL  statement.  Ilie  proposal  acknowledges  tliet  the  price  of  consIatMiey  ia  too  high,  and 
admits  that  IWith-in-Lendlng  is  not  a  universal  good  for  all  parts  of  the  credit  marloet. 

litis  aeknowledgement  oarrias  a  message  for  broader  redefinition  of  what  should  and 
should  not  be  included  in  the  coverage  of  the  TIL  Act.  In  ISSS,  at  the  last  minute  of  lis 
legislative  development,  the  coverage  of  HL  waa  expanded  for  consistency  to  cover  real 
estate  financing.  Just  as  the  IBBD  expansion  should  be  reconsidered,  so  should  the  original 
n  of  real  estate  finance. 


Congress  should  remove  from  coverage  of  the  TIL  Aet,  all  loans  secured  by  a  first  priority 
mortgage  on  real  estate,  end  ell  loans  secured  by  a  mortgage  of  any  priority  tlen  when  the 
proceeda  are  used  to  purchase  the  real  estate  securing  the  loan. 
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TIL  WM  deigned  for  short  Urm,  relatively  small  balance  consumer  loens.  However,  the 
Act  impou*  an  obligation  on  lentten  making  loans  weurad  by  mortgages  on  residential 
real  estata,  as  well  as  ccnaumer  loans,  to  furnish  a  complicated  statement  ot  the  loan 
expressed  as  en  annual  percentage  rate  (APB).  The  calculation  of  the  APR  is  highly 
teelBileal,  and  faUure  to  calculate  and  dlscloea  It  preelsely  ezpoaes  a  lender  to  heavy  dvil 
penalties. 


ITie  experience  of  UBA  is  that  borrowen  ere  not  Interested  in  APR — they  are  interested 
in  how  mudi  oash  they  need  to  buy  a  house,  how  mu^  the  monthly  payments  will  be,  and 
what  intaraat  rate  they  will  be  paying.  Some  bMTOwers  who  are  short  of  eash  for  a 
downpayment  are  Interested  in  the  premiums  tor  the  various  types  of  mortgage  Insuranoa 
required  on  high  loan-to-valua  rate  mortgages.  Sellera  are  interested  in  discount  points 
when  the  points  will  be  charged  to  them,  as  In  the  federally  inaired  end  guaranteed 
mortgage  programs. 

Different  b«^n  and  sellers  ot  houses  want  to  know  different  elements  of  the  cost  ot 
buying  a  house  and  financing  the  purchase,  because  they  want  to  balance  the  non-nnaneial 
as  well  as  the  financial  aspects  ot  the  transaction.  For  example,  a  larger  downpayment 
can  result  in  a  lower  monttily  payment  by  the  bmrower,  but  It  can  also  mean  that  the 
borrower  does  not  have  enough  cash  to  Install  new  drapes  and  carpets.  Buyers  end  sellers 
are  not  interested  In  a  single  number  aggregating  all  these  elements,  which  Is  what  the 
APR  is.  To  the  extent  a  buyer  or  a  seller  Is  interested  in  any  element  ot  the  financing 
transaction,  the  information  is  readily  available  without  the  compulsory  technical  dis- 
closure required  by  TIL  In  all  instances. 

Compliance  with  TIL  Is  expensive.  Even  though  the  start-up  costs  that  real  estate  brokers 
would  face  under  the  Simplification  Act  have  already  been  Incurred  by  the  lending 
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Induitry,  continued  eompUance  meana  continual  coat.  Under  preaent  law,  a 
must  be  calculated,  prepared,  and  fumlahad  lor  each  raiidenttal  mortgage  loan.  MBA 
reaeardMn  estimate  Uut  In  reeant  yean  betweoi  LS  and  3.0  mililan  auoh  loana  have 
been  made  each  year,  to  addition  to  the  elerical  time  r«<iuli«d  for  each  atatement, 
mortpce  Iradera  incur  ooata  for  Legal  leei,  training  new  petaonnel,  r^-progrunmlnc  for 
new  development*,  such  as  adjustable  rate  mortgages,  printing  of  forms,  and  eompUance 
examinations.  Ilie  TIL  Act  has  applied  to  real  estate  financing  for  over  a  decade,  lite 
experiment  has  demonstrated  that  the  TIL  approach  la  not  successful  for  real  estate 
lemting.  All  1mm  secured  by  first  llena  on  real  estate  and  eny  loen  tlie  proeeeih  of  wl)I(A 
are  used  to  flnanee  the  purehaM  of  real  estate  securing  the  loon  should  be  exempt  from 
theTILAot. 


la  thst  8  ITtO  would  malie  to  the  TIL  Act  constitute  bneflelBl  teeh- 
nioel  adjustmants.  Tbe  distinction  between  substantial  and  non-subatantial  vloladoo  of 
the  technical  requirement  of  the  TIL  Act  tuts  long  been  urged  by  M8A.  Tbe  poatponement 
of  the  effective  date  for  eompUance  with  the  SlmpUneatlon  Act  would  be  useful  If  its 
only  effect  *rai  to  provide  more  time  for  adaption  of  the  revised  Regulation  Z  to  the 
realities  of  the  marketplace,  but  It  could  be  extremely  valuable  If  the  extra  time  were 
uaed  to  consider  the  exemption  from  the  TIL  Act  that  MBA  is  propoelng  for  real  estate 


OSDRT  PREBUPTIOH 

MBA  supports  Title  IV  of  S  1730  that  would  [nvempt  state  usury  laws  governing  consumer 
loans  and  expand  the  current  preemption  of  state  usury  law*  governing  buaineas  and  ogri- 
eultural  loom. 
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-17- 
Tttle  tV  recognlzu  that  the  Nation  is  do  longer  a  ooUeetion  of  independent,  localized 
credit  markela,  that  may  or  may  not  be  atfected  by  national  developments.    Today,  the 
market  tor  credit  ia  nationwide  and  rather  than  serving  as  protections  for  unsophisticated 
ccnsumen,  state  UMiry  lawt  serve  as  aerious  impediments  to  the  free,  interstate  flow  of 


As  we  have  said  In  the  peat,  usury  limits  do  not  set  interest  rates,  they  slm^y  restrict  the 
flow  of  credit  trt>en  marlcet  rates  rise  aiMve  the  usury  limit.  The  true  determinant  of 
Interest  rates— the  Interplay  of  the  forces  of  supply  and  demand  in  the  market-alMuld  set 
Interest  rates  so  that  credit  Is  available  to  consumers  who  em  then  ohooee  If  they  widi  tn 
pay  the  market  rate  for  credit. 

Mortgage  bankers  are  not  In  the  consumer  lending  business  except  for  second  mortgsge 
and  home  improvement  loans.  Purchase  programs  for  such  loans  by  both  FHMA  and 
FHLMC  should  create  a  greater  availability  of  funtk  for  these  loans,  and  we  anticipate 
that  mortgage  banlten  will  become  more  active  in  this  area  of  lending.  Htle  IV  would 
remove  state-impoaed  impediments  for  lenders  who  wish  to  offer  second  mortgage  and 
home  Improvement  loens  to  consumers,  and  thus  will  truly  benefit  consumers. 


Ihank  you  very  much  for  tills  opinrtunity  to  testify.    I  would  be  happy  to  answer  any 
questions  you  might  have. 
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8TATB 

FLORIDA 


OEOROU 

HAWAn 

IDAHO 


Statute  may  prohibit  negative  •mortlcatlon. 

Statute  prohibit!  recovery  of  compound  Intaraat. 

DCCC  restrietiona  on  balloon  payments  where  interest  rata 
exceedi  13  percent  may  oauae  potential  (roblema  witb 
reapect  to  SAHs. 

DCCC  reatrietiont  on  balloon  payments  would  prohibit  SAMa. 
DCCC  diacloaure  requirementa  may  cauae  probleroa  witb 
reapect  to  all  ARMs. 


KANSAS 
MAINE 


Ploatinc  usury  ceiling  in  effect. 


MARYLAND 
MAS3ACHD3ETTS 


PoBiible  regulatory  reatrletlona  for  S&Ls  on  VBMa  and  ROMs. 
Poaalble  regulatory  restrictloni  with  respect  to  VRHi  and 


HICHIOAH  Statute  prohibits  increases  In  initially  effective  intereat  rate. 

MONTANA  Interest  on  interest  may  be  prohibited  by  old  ease  law. 

NEVADA  Old  ease  law  may  prohibit  interest  on  Interest. 

NORTH  DAKOTA  State  sUtute  requires  all  contracts  to  bear  same  rate  of 

interest  after  maturity  as  they  bear  before  maturity.  Poten- 
tial problem  with  respect  to  RRHs  and  ROMs.  In  addition, 
statutory  law  may  prohibit  interest  on  interest. 
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PENKSYLVAHU 
RHODE  ISLAND 

SOOTH  CAROLINA 
TEMNESSEB 

VERMONT 

WB3TVIB0IHU 

WISCONSIN 
WYOMING 


Kegitlve  imortlsBtica  may  b«  prohibltad  ai  a  rasult  of  (Hiio 
a«Mla«. 

VRM  atatute  Impoaet  llroltatloM. 

Statute  require!  tliat  loans  with  certain  loan-to-value  ratios 
must  provltta  for  monthly  payments  of  principal  and  interest 
in  substantially  equal  amounts. 

VRMs  prohibited  on  loans  under  IIOO.DDO. 

VRM  Statute  Imposes  (wtentiel  restrictions- 


respect  to  VRHs. 


regulatn?   rastrieticfu 


for   banks  and   S&U  with 


statuU.  Old  a 

VRM  Statue  imposes  limitations  on  stat^^hsTtered  lenders. 

DCCC  restrictions  on  balloon  payments  may  predude  SAMs. 


RRH 
BOM 
S&L 
OPH 


ABBREVIATIONS 

Variable  rata  mortgage 
Adjustable  rate  mortgage 
Dnltorm  Consumer  Credit  Code 
Shared  appreciation  mortgage 
Renegoliable  rate  mortgage 
Roll-over  mortgage 
Savings  and  loan  anociation 
Graduated  payment  mortgage 


Souree:   Mortgage  Bankers  Association  ot  America,  October  1881 
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nATn  MBKRB  TBB  BZSBCBB  <W 
DOB-OH-SAUE  CLADSBS  B  PBOHIBnBD  OB  BB8TRICTBD 


Arliona  Hinlaalppi 

CtOlfomia  Haw  Maxieo 

Colorado  OMo 

Florida  South  Carolina 

OAorgia  Dtah 

nilnolt  Washlnfton 

Mi^igan 


Soureei  Mortgage  Bank«r«  Association  or  America,  October  1S81 
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8ECT10K  1.  A>  iwed  In  ttiU  Title — 


(1)  tlw  term  "Adjuatable  Sats  Mortgage  Loan"  meaiu  any  mortgags  loan  that 
..  doss  not  carry  a  fixed  interaat  rst«,  or  a  tiled  schedule  of  payment!,  or  is  not  self- 
amortizing  or  doM  not  amortize  each  year  of  the  entire  term  of  the  loan  or 

mwtgage. 

(2)  the  term  "Qualified  Lender"  meani — 

(A)  any  lender  approved  by  the  Secretary  of  the  Department  of  Kouaing  and 
Urban  Development  for  participation  in  any  moBtgage  insurance  program 
under  the  National  Housing  Act; 


(B)  any  txUldlng  and  loan,  savings  and  loan,  homestead  association,  or 
cooperative  bank  organized  and  operated  according  to  the  laws  of  the  State, 
District,  Territory  or  poneialon  in  whldi  tlwy  are  chartered  or  organized  and 
Mhoea  accounts  are  insured  pursuant  to  Title  IV  of  the  National  Kouaing  Act 
(12  use  1730). 

(3)  tiM  term  "^tate"  includes  the  several  States,  the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  Guam,  the  Trust  Territories  of  the  Pacific  blanck, 
the  Northern  Marianas  Islanda,  and  tlw  Virgin  Islands. 


MAKING  OR  PURCHASING  ADJUSTABLE  RATE  MORTGAGE  LOANS 


dbyGoot^Ic 


of  any  itatss,  a  qualiHed  lendar  may  maka  or  purchase  home  mortgag*  loana  In 
eanformity  with  regulatloiu  promulgated  by  the  Comptroller  of  the  Curreney  ttat 
eatabllA  rules  tor  national  banki  maUng  or  purdtasing  adjustable  rate  mortgage  loans  or 
in  eonlorniity  with  regulations  promulgated  by  the  Federal  Home  Loan  Bank  Board  that 
establish  rules  tor  federaUy  chartered  savings  and  loan  associations  making  or  purchasing 
adjustable  rate  mortgage  loans. 


INTERPRETATIONS 


FHLMC-FHMA  OLD  LOAN  PURCHASE  LIMIT 


SECTION  173 


Section  309(aXZ]  of  the  Federal  Home  Loan  Mortgage  Cocporatico  Act  (13 
use  1454  (aXD)  1*  amended  by  inserting  after  the  third  sentence  the 
following: 

"Any  conventional  mortgage,  originated  more  than  one  year  prior  to  tlw  date 
of  purchase  that  is  purchased  by  the  CMporatlcn  during  the  12  month  period 
commencing  with  tlw  date  of  enactment  ot  the  statute  eortaining  this 
provision,  shall  not  be  considered  a  mortgage  otginated  more  then  one  year 
prior  to  the  date  of  purchase  for  purpoeea  of  the  volume  limitation  contained 
In  the  preceding  sentence.' 

Section  30S(bXZ)  of  the  Federal  National  Mortgage  Association  Charter  Act 
<12  use  lTlT(bX!))  is  amended  by  inserting  after  the  fourth  sentence  the 
followingi 

"Any  eonventional  mcvtgage,  originated  mwe  than  one  year  prior  to  the  date 
of  purchase  that  is  purchased  by  the  Association  during  the  II  month  period 
commencing  with  the  date  of  enactment  ot  the  statute  oontalning  this 
provision,  shall  not  be  considered  a  mortgage  originated  more  than  one  year 
prior  to  the  date  of  purdiaae  tor  purposes  of  the  volume  limitation  contained 
in  the  preceding  sentence." 


dbyGoc^le 


The  Chairman.  Mr.  Shimbei^. 

Mr.  Skihberg.  My  name  is  James  H.  Shimberg.  I  am  a  home 
builder  from  Tampa,  Fla.,  and  I  am  currently  serving  as  chairman 
of  the  Mortgage  Finance  Committee  of  the  National  Association  of 
Home  Builders  on  whose  behalf  I  testify.  As  you  know,  the  NAHB 
represents  over  123,000  member  firms  in  the  housing  industry. 

The  position  of  the  housing  industry  on  the  bill  before  you  is 
crvstal  clear.  We  are  unalterably  oppc»ed  to  those  portions  of  the 
bill  which  might  turn  savings  and  loans  and  mutual  savings  banks 
into  commercial  bemks  and,  as  we  see  it,  dismantle  the  thrift 
industry.  At  the  same  time,  as  the  savings  emd  loans'  biggest 
customer  we  recognize  the  present  desperate  plight  of  the  thrift 
industry.  We  support  those  portions  of  the  bill,  which  I  imderstand 
come  from  the  chairman,  which  address  the  current  crisis  and 
allow  and  encourage  where  necessary,  mergers  and  acquisitions, 
the  so-called  regulators'  bill. 

FUTURE  HOME  BUYERS  SUFFER 

Everyone  seems  to  recognize  the  housing  industry  as  well  as  the 
thrift  industry  is  in  severe  trouble.  The  only  debate  seems  to  be 
whether  we  or  the  automobile  industry  are  worse  off.  Your  con- 
cern, however,  need  not  be  for  the  homebuilder,  but  rather  for  the 
inability  of  the  average  American,  particularly  the  first-time  home 
buyers,  to  buy  a  decent  home  at  a  price  they  can  afford.  The 
present  crisis  is  bad  enough.  It  can't  be  anyone's  desire  to  make  it 
worse.  We  believe  that  some  of  the  legislation  before  you  today 
could  do  that. 

Ever  since  World  War  II,  the  savings  and  loans  and  mutual 
savings  banks  have  been  the  prime  source  of  home  mortgage  fi- 
nancing. They  have  been  the  only  financial  institutions  who  saw  as 
their  prime  function — their  reason  for  existence — the  twin  objec- 
tives of  promoting  savings  and  homeownership.  Mortgage  leniung 
is  merely  one  of  many  departments  of  the  commercial  bank  or  the 
insurance  company.  Unfortunately,  the  pension  funds,  in  genereil, 
don't  even  like  to  consider  residential  mortgages. 

If  the  vast  knowledge  and  expertise  whicn  exists  in  the  thrift 
industry  and  which  for  many  years  has  concentrated  on  promoting 
savings  and  making  homeownerhship  possible  for  more  and  more 
Americans — changes  directions  and  retools  as  commercial  bankers, 
consumer  lending  experts,  tuid  security  salesmen — the  future  of  the 
American  homeowner  will  suffer. 

Let's  be  clear  about  something  else.  Yes,  the  saving  and  loans 
are  in  severe  trouble  and  the  homebuilder  has  never  seen  it 
worse — at  least  I  haven't — but  over  the  past  three  decades  we  have 
jointly  done  a  great  job — 70  percent  of  Americans  own  their  own 
home  today — they  feel  a  stake  in  their  community — this  didn't  just 
happen — it  was  the  partnership  of  the  thrift  industry  and  the 
homebuilder  which  brought  it  about.  Don't  our  children  deserve 
the  same  opportunity  to  live  in  the  housing  that  we  have  had? 

I  think  we  would  all  agree  that  the  plight  of  the  thrift  industry 
and  the  homebuilder  and  home  buyer  stems  from  the  same  cause — 
high  interest  rates.  But  I  hope  we  all  agree  that  short-term  rates  will 
decline — someday,  hopefully  soon— a  3-  or  4-percent  decline  in  the 
cost  of  money  would  cure  most  of  the  immediate  savings  and  loem 
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problems— but  a  shift  in  emphasis  of  the  saving  emd  loans  from 
mortgage  lending  to  consumer  loans  would  probably  be  permanent. 

Look  at  what  happened  in  just  the  past  year  or  so.  Regulation  Q 
is  being  phased  out,  mortgage  interest  rates  are  at  all  dme  highs, 
well  beyond  the  reach  of  Eilmost  euiy  American.  The  fixed  rate, 
lone-term  mortgages,  the  mainstay  of  the  American  family,  are 
said  to  be  a  tlung  of  the  past.  Adew^uate  credit  for  housing,  the 
mortgage  interest  deduction  and  the  FHA  are  under  attack,  we  are 
tmng  to  explain  a  new  alphabet  to  the  home  buyer — ARM,  GPM, 
SAM,  RRM,  and  the  like.  For  all  of  those  needing  a  home,  this  is 
truly  a  revolution. 

It  seems  like  an  inappropriate  time — truly  an  impossible  time 
from  the  point  of  those  of  us  who  have  spent  our  lifetime  trying  to 
provide  housing  for  the  AmericEin  public — to  redirect  the  attention 
and  function  of  the  thrift  industry  from  mortgages  to  commercial 
iKuiking.  And  by  the  way — no  one  has  maintained  that  such  redi- 
rection is  a  quick  fix — only  a  reduction  in  interest  rates  will  really 
help. 

One  final  word — if  this  drastic  change  in  financial  institutions — 
particularly  the  savings  and  loans  is  ineviteble  and  the  thrifts  are 
no  longer  to  be  the  prime  source  of  mortgage  finance — consider 
who  might  take  their  place — there  is  a  logi«il  candidate.  The  pen- 
sion and  profit-sharing  funds  are  the  largest  single  source  todmr  of 
long-term  money.  They  don't  borrow  short  and  lend  long.  Their 
earnings  are  tax  free.  In  exchange  for  this  tax  exemption,  some 
memdatory  requirements  to  invest  a  small  portion  of  their  assets  to 
house  America  might  not  be  inappropriate. 

We  stand  ready  to  work  with  this  committee  to  chart  the  path  of 
a  new  direction  for  mortgage  finance — if  that  is  what  is  necessary. 
We  would  strongly  urge  that  these  hearings  be  broadened  to  dis- 
cuss the  long-term  need  for  mortgage  credit — and  how  that  need 
would  be  met — prior  to  committee  consideration  of  the  landmark 
legislation  before  you  today. 

We  appreciate  the  opportunity  to  present  our  views  today  and 
look  forward  to  working  with  this  distin^ished  and  thoughtful 
committee  and  its  highly  competent  professional  staff.  I  am  certain 
that  there  are  questions  for  this  panel — and  I  would  be  happy  to 
try  to  answer  them. 

[Complete  stetement  follows:] 


dbyGoOt^Ic 


National  Association  of  Home  Builders 


STATEMENT  OF 
THE  NATIONAL  ASSOCIATION  OF  HOME  BUILDERS 

COMMITTEE  OH  BANKING,  HOUSING  AND  URBAN  AFFAIRS 
UNITED  STATES  SENATE 

FINANCIAL  INSTITUTIONS  RESTRUCTURING  LEGISLATION 
OCTOBER  21,  19B1 


Mr.  Chalciun  and  Metnbeca  oC  the  Comniittee: 

My  nime  is  Jbricb  stilmbetg  and  I  am  ■  homcbuilder  fcon  Tanpa, 
Florida.   I  an  testifying  today  on  beh«if  of  th*  mora  than  123,000 
Beofaeca  of  the  National  Aaaoclation  ot  Home  Buidera  (NAHB).  NAHB  ia 
a  trade  aaaoclation  of  the  nation'a  home  building  Industry,  of  which 
I  an  a  Member  of  the  Board  of  Directors  and  Chairman  of  Its  Mortgage 
Finance  CommltteB.   Accompanying  ne  today  arc  Robert  D  Bannister, 
Senior  staff  vice  President  for  Governnental  Affairs  and  Jin  Schuyler, 
Staff  Vice  "resident  and  Legislative  Counsel. 

Kr.  Chairman,  ve  appreciate  the  opportunity  to  appear  here  today 

lation. 


JMV  0-91 » 
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Me  traditionally  present  a   brief  review  of  the  condition  ana 
Bhott-terin  outlook  of  Che  housing  industry  when  we  appear  before 
Congress.   However,  today,  I  believe  an  understanding  of  the  econon 
outlook  of  the  housing  industry  la  crucial  to  an  understanding  of  c 
position  on  the  legislation  before  you  today. 
HOUStWG  OUTLOOK 


Conventionally-financed  Hingle  family  houaing  has  been  hardest 
hit  during  this  receasion.  Single  family  housing  has  already 
declined  by  61.2  percent  from  peak  to  current  'trough.'  This 
is  the  sharpest  drop  since  the  Depression  —  and  we  do  not  know 

19B1  la  forecast  at  only  i.0£ 
;ent  drop  from  the  1.31  million  units  in 
13HU  —  wnich  was  25  percent  below  the  1979  level. 

The  NAHB  Econometric  forecast  for  19B2  shows  another  very  low 
yeat  for  housing  production.   Our  best  assumption  of  a  decline 
In  all  interest  rates  (T-blll  rate  dropping  to  12  percent  by 
the  end  of  1982  and  the  prime  rate  declining  to  16  percent) 
produces  only  a  modest  improvement  on  houii 

decades.   Assuming  a  more  gradual  decline 
dropping  to  IB. 5  percent  by  inid-1982),  houi 
would  be  only  slightly  better  than  19B1  by 
units.   Any  higher  level  of  production  wc 
upon  a  positive  impact  of  the  ali-aavers 
should  help  the  thrift  Industry  improved 
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part  of  1982. 

Failure  rate  among  construction  firna  Is  up  41t  over  last 

yeati  fallutea  aaong  aubconttactOTa  are  up  by  1271. 

New  hokiaing  production  for  September  if«B  at  910,000  lyilts.  IS 
percent  below  one  year  ago,  the  third  lonest  recorded  monthly 
rate. 

Hortgige  Boney  1 


leading  to  another  two  qgarteta  of  negal 

country  In  the  face  of  persistent  high  interest 
nation'*  homebulldera  are  fighting  for  survival 
odds.   In  fact.  Professor  Kenneth  Rosen,  of  Che 
California  at  Berkelely,  has  observed  that  'It  : 
the  remaining  low  levels  of  activity  will  eollai 
the  record  high  Interest  rates  plunging  the  houi 
outright  dcpresBlon  and  the  overall  economy  into  a  aevs 
Hr  Chalnaan.  we  sincerely  hope  not. ..but  eurtrent  aignal: 
very  encouraging. 
ECONOMIC  IMPACT 

Mhat  has  been  the  economic  impact  of  the  houaing  a 


rowth   in   the 

indstlll  acroaa  the 

And  our 
■gainst  noun ting 

.n  response  to 
sector   Into  an 


the   beginning   In   19TB   unt^ 
downturn  has  cost  the  Ami 
of  employment,    $19.2  bll 
revenues.     The  total   ovei 

The   long-ten  effecti 
d-  <nand   £or  housing   wi. 
Inflationary  preasure 


today,  ue  e 


1-year 


and   $15.7   billion   in   total    tax 
impact  has  been  $223  billion. 
least  as  damaging.     The  record 
3  unmet,   thereby  Increasing 
sing  recovery.     Thousands  of 
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■killed  ccaftsnen  have  sought  amploynvent  elsewhere  and  will  not 

(occe  will  hawe  to  be  trained  when  economic  conditions  improve. 
Building  material  nanufacturera  have  gone  out  of  buaineaa  and  Oth*rs 
have  indefinitely  delayed  any  plans  to  expand  production  capacity. 
As  in  past  housing  cycles,  we  will  find  serious  shortages  of  building 
materials  when  production  picks  up.   All  of  this  translates  into 
higher  housing  prices  for  housing  consumers  in  the  future  —  young 
families  who  are  already  stretched  to  the  limit  of  their  ability  to  pay. 
Flnallyi  I  believe  that  we  will  see  a  major  shift  away  from  the 


'small  business'  character  of  thi 

last  year,  and  the  smallest  and 
which  are  moat  likely  to  go  unde: 
larger  building  firm*  and  a  mass 


industrry  when  the  market  is 
esB  failures  are  up  by  411  over 

tst  capitalized  firms  are  the  ones 
The  net  result  will  be  fewer  and 

e  influx  of  foreign  capital  to 
purchase  developed  land  and  building  firma.   And,  He.  Chairman,  that 
would  be  a  real  tragedy.  This  Industry  could  lose  one  of  its  basic 
strengths  if  we  lose  our  base  of  smaller,  fiercely  independent  and 
competitive  builders. 
THE  HOOSIHG  CONSUMER 

What  aore  can  I  say  to  this  Committee  regarding  the  homebuying 
and  renting  public?  Me  have  emphasized  repeatedly  in  our  appearances 
before  this  Committee  the  record  demgraphic  demand  for  housing  during 
this  decade.  Projections  Indicate  that  in  the  19B0>3  some  41  million 
peopl*^  will  reach  the  prime  homebuying  age  of  30.  This  compares  with 
ihout  31  million  who  reached  the  age  of  30  during  the  1970 's.  The 
rate  of  new  household  fomationa  will  be  251.  higher  in  the  1980'B  than 
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during  th*  last  deci 
duction  iB  at  a 
that  dacade.  ua 


ise  price  explot 


1982  and  1994. 

of  the  New  York  Tlnu 

involvenwnt?  Think 
deatabtliie  the  Unl 


the  one  Billion  level  for  ttit 
(all  even  further  behind  In 


lleve  that  unli 


letter  to  the  editor  of  the  BuaineaB  aectlon 
t  a  few  weeka  ago.   "It  Mr.  Average  American 
home,  t^at  doea  that  do  to  hia  aense  of 
it.   Lack  of  mortgage  money  will  tend  to 
cd  States.*  Ne  ahare  the  view  that  homeowner 
in  decent  and  aafe  houaing  give*  our  people 
part  oE  the  capitaliat  system.   Historically, 
.rong  middle  class,  Hhlch  reflects  political 

I  ability  to  own  a  home  la  still  a  funda- 
dreatn  and  a  continuing  aaplratlon  for 


and  the  ability  to  I 

the  chance  to  bee 

this  has  led  to  a 

stability  and  aec 

Mental  part  of  the  America 

almost  all  of  our  people. 

But  what  ia  today's  reality?  Unfortunately,  the  numbera  on 
af fordablllty  tell  the  sad  atory  almply  but  graphically. 

A  modest  $60>C>0C>  mortgage  loan  at  9t  Interest  -  the  goin^  rate 
two  yeara  ago  -  required  a  monthly  payment  of  $183.   At  16  l/It.  the 
payment  is  SB31  per  month,  almost  double  the  payment  of  two  yeara 
ago.   In  order  to  steet  those  monthly  payments,  a  faaily  would  need 
an  annual  income  of  almost  $48,000.   Only  19.5  percent  o(  the 
American  people  have  an  income  high  enough  to  affoid  that  home,  and 
■'rtually  no  first-time  homebuycrs  would  qualify  for  a  home  at  those 
high  Interest  rates. 
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THE  STATE  OF  THE  THRIFT  IHDUSTBY 

High  interest  Eatea  have  inpacted  the  thrift  Industry  as 
seriouBly  as  the  housing  Industry.  The  spread  between  what  the 
thrifts  njst  pay  to  attract  deposits  and  income  from  their  portfolios 
ii  unprecedented.   Between  June  19TB  and  August  1981,  the  average 
cost  of  funds  to  savings  and  loans  rose  from  6.61%  Co  ll.Slt,  while 
the  yield  on  StL  portfolios  increased  from  a.49t  to  9.791  during  the 
BBine  period.   Further,  the  fantastic  growth  of  Honey  Hatket  Kutual 
Funds  (NMMFs)  over  the  past  year  has  contributed  to  a  large  outflow 
of  funds  from  the  thrifts.  The  Federal  Home  U>an  Bank  Board's  (FHI.BB) 
list  of  troubled  institutions  continues  to  grow,  while  msny  of  our 
nation's  JKist  established  aavings  Institutions  are  seriously  threatened. 
And  most  ominously,  there  are  serious  questions  as  to  the  ability 
of  the  FDIC  and  FSLIC  insurance  funds  to  cover  insolvencies. 
EHEBGEHCY  LEGISLATION 

To  deal  with  the  imminent  emergency  situation  of  the  thrifts, 
the  financial  institution  regulatory  agencies  developed  the  so'^called 
Regulators'  bill.   This  bill  would  give  these  agencies  more  flexibi- 
lity to  deal  with  insolvent  Institutions  and  would  in  very  serious 
cases  allow  the  arrangement  oE  mergers  between  institutions.   Frankly, 
Hr.  Chairman,  the  prospect  of  interstate  and  ctosa-indusCry  mergers 
potentially  involved  in  this  bill  does  not  appeal  to  us.   The  American 
housing  Industry  and  homebuyer  have  long  thrived  with  a  housing 
finance  system  based  on  small  community  thrifts.   However,  we  see  no 
■>ther  viable  alternative  to  the  immediate  situation.  An  increased 

>  le  of  credit  froin  the  Treasury  to  the  FSLIC  is  out  of  the  question 
du'  'o  budgetary  constraints.   Proposals  such  as  "warehousing* 
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■ortgeqea  wouia  c 
BBecqency  and  a  dnngi 
iTiBtltutlona,   VB  bel: 
th*  proviaions  of  Ch( 

FiMAHCiAL  bestbuctor: 

Hr.   Chainun,   t1 

regarding  th«  Adnln: 


1710). 

man  of  the  Federi 
.  la  not  deaigned 
idustry.   There  ta 


Itant  ABounts.   If  there  is  a  recognized 
loss  of  public  confidence  in  our  Einancial 
It  Congress  should  expeditiously  enact 


KG  LEGISLftTION 


ling  c 


isideri 


presented  and  analyzed. ..o 
the  past.   In  fact,  ray  vie 

since  I  read  the  addltiona 
Earneat,  in  December  1971 
that  the  Coraaisalon's  reco 
Btea  —  "coning  to  grips 
a  sore  stable  Claw  of  fund 
obaecved  that  expansion  of 


two  Jtey  pointi 
's  proposed  rsi 
■Pratt"  bill  - 


nation  the  tialng 
Home  Loan  Bank  B 


no  quest 
ipslng  t 


of  this  legislation. 
>ard  has  recognized  that 
-range  problens  of  the 

it  is  certainly  not 
ndustty.   The  ineceaaed 
itlons  under  thla  bill  amount  to  a 
ineta'  [oan  Act  of  1933  and  could  lead 
ng  syaten  of  housing  finance, 
not  By  intention  to  state  that  this  legialatic 
ckly  or  that  the  issue  will  not  be  fully 
that  they  have  not  been  well  diacusaed  in 
I  on  this  subject  have  changed  little 
vlevB  oC  my  builder  colleague,  Morgan 
I   the  Hunt  ConmiBaion  report.   He  observed 
lendatlona  failed  in  one  single  critical 


'Ith   t 


rriding  problem  of  provic 
■sldenCial  market. 


tng 
ilated 
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tgage  maiXet  wo 

han  currently.- 

lending  "woul 


Regarding  dlrec 


icome  more  of  a  residual  clain 

expansion  Into  broad  categorl 
1  less  funds  for  hone  loans,  a 

and  a  negation  of  national  housing  9oals. 


and  1 


:e  corpora 

(this)  w 


•it  is  difficult  to  understai 
homeboyer  or  the  housing  industry." 

Second,  for  the  last  seweral  years  out  financial  system,  due  to 
d  technological  conditions,  has  begun  to  nove  from 


changing  mar 

a  highly  regulated  to  a  so-called 

believe,  as  Professor  Ken  Rosen  h; 


light  of  the  record  demand  for  hoi 
housing  production. 

There  have  been  many  slgnlfli 
already  which  will  strengthen  the 
the  need  for  thrift  institution  ti 
the  Congress  to  at  least  wait  to  ! 
before  embarking  on  a  major  reatri 

We  ask  that  you  consider  the  Impact  of  the  following  changes 

that  have  all  taken  place  within  the  last  year: 

o  The  Depository  Institutions  [>eregulation  and  Monetary  Control 
Act  of  last  year  provides  for  the  phase  out  of  Regulatlc 
The  act  substantially  expands  the  scope  of  I 


free-market*  oriented  system.   I 
.  said,  that  the  housing  finance 
This  crisis  must  be  evaluated  In 
g  and  current  low  levels  of 

1ft  industry  and  may  well  preempt 
ucturing  legislation.   Ne  urge 
if  these  actions  will  work 
ring  of  the  thrift  industry. 
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The  Federal  Rone  I^an  Mortgage  CorpoEatlon  (FHLMCl  ha>  an- 
nounead  a  program  which  will  provide  $10  to  $20  billion  In 
Increased  liquidity  to  the  thrifts  in  1982.  hahb  supports 
the  pEOvision  of  S.1T03  and  S.  1720  which  would  remove  the 
limitation  on  the  number  of  mortgages  more  than  one  year  ol 
that  the  FHLHC  could  puichasej 

The  Federal  Hone  Loan  Board  recently  issued  regulations  tot 
new  accounting  procedure!  which  will  allow  S(Ls  to  amoirtizc 
the  loss  from  the  sale  of  below  marltet  rate  loana  over  a 


Sales  of  All  Savers  certificates  net  or  exceeding  expectatior 
at  most  thrifts  across  the  country  during  the  first  week  of 
their  offering.   These  certificates  should  lower  the  net  cost 
of  funds  to  the  chriftsi  and 

The  availability  of  alternative  mortgage  Instruments  such  as 
the  adjustable  rate  mattgage  {km)   should  ensure  that  the 
thrifts  can  offer  iiioiCgageB  In  the  future  which  reflect 
current  market  rates   Vfe  would  like  to  see  the  regulatory 
agencies  and  the  seconiJary  mairket  lead  the  effort  to 
standardise  the  ARM  investment  n  order  -   ■--  


WHAT  ABOUT  HOUSING? 

At 

a  time  when  housing  is  at  its  lowest  levels  of  production 

since  World  War  II,  there  appeara  to  be  an  uncoordinated  but  real 

politic 

al  attack  on  housing  and  housing  finance  -  just  when  a  record 

number 

of  young  families  are  about  to  enter  the  housing  market. 

Wh 

at  are  the  elements  of  this  attack? 

A  bcoidside  against  the  basic  FHA  insurance  and  VA  guarantee 
pi-oqi-an-s  hy  leattlcting  the  esaentUl  secondaty  market  provided 
by  the  G;infi  mortgage -backed  security  ptogEani  «nd  the  actual 
FHA  commLtraent  level  as  well.   Thesf  progiams  haj^  helped 
to  provide  fot  27  million  Americana  airee  the  nception  of 
ttie  ptogiams  aome  *0  years  ago.   Many  of  the  benef iciarlea  of 
trie  ptograms  would  not  otherwise  have  been  able  to  become 
homeowners . 

" 

An  attack  by  the  Office  of  Management  and  Budget  on  the  federal 
■benefits"  given  to  the  Federal  National  Mortgage  Association 
(PHHA)  and  Federal  Home  Loan  Mortgage  Corporations.   IFHLHC). 

" 

The  Treasury  Department "a  position  opposing  legislative 
changes  essential  to  allow  for  a  worliable  tax-exempt  revenue 
bond  program  for  single-family  and  multi-family  housing. 
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o  Recent  critical  examination  of  t 
deductions,  which  cepresents  the 
encourageinent  of  homeownership. 

o  Continued  aaseitiona  that  too  much  ccedit  is  going  to  houaing 
even  though  the  oost  critical  problem  facing  housing  in  this 
decade  is  lack  of  an  adequate  and  stable  supply  of  affordable 
credit. 

o  Over  reliance  on  a  tight  monetary  policy  which  has  helped  to 
create  extremely  volatile  financial  market  conditions  and  a 
catastrophe  for  the  housing  industry  and  the  housing  conauiter. 

And  now. ..the  Financial  Institution  Restructuring  Act.   The  only 

recognition  by  Treasury  Secretary  Regan  in  his  written  statement  on 

Monday  of  the  impact  of  this  proposal  on  housing  finance  is  his 

assertion  that  'providing  thrift  institutions  with  new  asset  powers 

need  not  diminish  their  eontrlbutiona  to  housing  finance.*  If,  as 

the  Treasury  Secretary  states,  thrifts  'are  likely  to  continue 


ty,  why  1 

f  Congress  is  now  running 
tgage  Investments  and  the 
ihrifts  that  It  is  'safe  to 
the  first... 


expanding"  their  real  estate  lending  ac 
for  unlimited  expansion  of  their  powers 

need  to  diversify,  when  will  you  tell  t 
get  back  in  the  water?'  And  will  the  h 
and  only... victim  of  JANS7 

In  addition,  what  assurance  is  there  that  it  ia  in  the  interest 

Secretary  Regan  indicates  that  'their  area  of  greatest-expertlae*  li 
real  estate  lending.  Federal  Reserve  Board  vice-Chairnan  Frederick 
Schultz  has  observed  that  such  an  expansion  of  powers  could  greatly 
endanger  the  financial  stability  of  the  thrifts  because  of  their  lai 
of  expertise  and  the  great  pressure  on  the  thrifts  to  hastily  move 
into  thes*  new  areaa. 
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Kr.  Chairman,  we  recognize  the  need  for  adjustment  to  nee 
realities  In  the  financial  eyaten.  And  He  would  support  the  transition 
to  any  new  system  which  would  lead  to  a  more  efficient,  equitable, 
adequate  and  stable  flow  or  nortgaqe  credit.  However,  the  thrust  of 
this  bill  Is  in  Che  opposite  direction,  and  no  consideration  has  yet 
been  given  to  the  develop««nt  of  en  alternative  nechanisn  for  providing 
housing  credit. 
SAVINGS  AHD  LOAN  SERVICE  CORPORATIONS 

HAHB  opposes  the  pcovlalona  in  S.  1703  and  S.  1720  which  would 
■  fron  3  to  5  percent  the  portion  of  assets  which  thrifts  can 
eir  service  corporations.  There  should  not  be  any 
the  power  of  S(L  service  corporations  unless  it  is 
ascertained  that  service  corporations  are  not  involved  in  anti — 
competitive  busineas  practices  and  are  not  In  violation  of  antl-truat 
law.  HAHB's  neabers  across  the  country  have  noted  an  increase  in 
anti-competitve  business  practices  by  service  corporations  engaged  in 
direct  development,  construction  and  sales  of  new  housing.  He  are 
most  disturbed  by  the  practice  of  StLa   offering  below  market  rate 
mortgages  to  consumera  purchasing  new  homes  from  in-house  corporations, 
while  purchasers  of  resale  housing  or  new  hones  built  by  independent 
contractors  are  denied  financing  or  are  forced  to  pay  much  higher 
rates  of  Interest.  The  legialstive  history  of  5(L  service  corporations 
Indicates  a  desire  by   Congress  to  permit  StLs  to  pool  resources  for 
the  purchase  of  data  ayatems  and  the  establishment  of  processing 
centers,  not  for  real  estate  development  activities. 

HAHB  has  documented  evidence  In  Saginaw,  Michigan;  Greenville, 
South  Carollnai  and  Hheaton,  Illinois  of  antl-competltive  activities 
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by  service  cocporatior 
builders  and  lending  ■ 
bulldSEB  hBv«  been  drj 


COrpoiTBtianB  controlled  approxli 
lots.  HAHB  VBB  able  to  rectiEy 
to  the  attention  of  the  offices 
atate  bank  regulators.  The  sen 
to  be  In  violation  of  Michigan  i 
four  service  corporations  contrc 
metro  area.   Lendere  are  reported 

corpOEStlona.   The  Greenville  s: 


siness.   In  Saginaw,  service 

ly  75  percent  oE  the  buildable 

of  the  atate  Attorney  General  and  the 
loe  corporation  activltlea  were  found 


over  2800  lots  in  the  two  county 
to  refuse  to  deal  with  builders  h 
rise  affiliated  with  service 
uatlon  has  not  been  resolved.  He 
leen  adequately  dealt  with  by  the 
ii3  such  activity  does  not  create  tt 
icussed  Boat  recently 
ther  enpansion  ot 


Federal  Home  Loan  Banlt  Board.  And  such  acti 
so-called  'level  playing  field-  which  waa  dJ 
wh«n  Treasury  Secretary  Regan  proposed  even 
direct  real  eatate  Investnent  by  thrift  Inst: 
banks  In  his  testimony  on  Honday.   He  nusl 
believed  that  the  Christians  and  the  lloni 
playing  field'  at  the  Colosseun. 
COHHERCtAL  BAWKS-HEVEHUE  BONDS 

I  would  lll(e  to  express  our  support  for  Sect 
which  would  authorize  cosinierieal  banks  to  underwrite  municipal 
bonds.   KAKB  haa  had  policy  supporting  similar  legialatlon  for  aevi 
years  and  believen  that  it  ia  Important  that  this  legislation  be 
enacted.   While  high  interest  rates  and  inflation  have  sharply 
restricted  our  ability  to  produce  needed  housing,  the  hamebulldlng 


tmeinbar  that  soae  Romans 
conpeting  on  a  'level 


E   S.    1720, 
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Industry  hai  for  aany  years  been  confronted  by  aoating  land  prices. 
This  has  been  largely  broughr  about  by  a   ahortage  of  sufficient 
developable  land  with  utilities  and  other  public  facilities  available 
to  serve  prospective  residents.  These  utilities  and  Caeilities  are 
provided  by  local  govcrnnenta  who  nust  turn  to  Che  capital  aarket  to 
finance  their  conatruotlon.   Moat  often,  local  governments  issue 
revenue  bonds  vhlch  banks  ate  Ineligible  to  underwrite.  The  expanded 
conpetition  that  banks  will  give  for  these  bonds  will  help  bring  down 
their  cost  and,  therefore,  make  it  easier  for  local  governnents  to 
provide  the  infrastructure  needed  to  support  housing  in  their 
coomunlties. 
COHCLUSIOW 

Hr.  Chairman,  sane  have  said  that  the  future  of  housing  is  not 
tied  to  the  future  of  the  thrift  industry.   And  that  nay  be  true.   He 
recognize  the  need  to  tap  new  resources  in  the  credit  market  and  we 
know  that  pension  funds  rspresent  the  single  Isrgest  part  of  long- 
tem  Investnent  capital  today  with  assets  of  $600  billion.   Public 
and  private  pension  funds  are  expected  to  reach  a  level  of  SI. 3 
trillion  by  1985.  He  siay  be  willing  to  shop  at  Searsi  we  are  as  bullish 
on  America  —  and  the  long-term  prospects  for  housing  —  as  Merrill 
l.ynch.   But  In  the  atmosphere  of  ehaoa  and  uncertainty  in  the  financial 
markets  today,  pleaae  do  not  alter  Che  path  we  have  followed  successfully 
for  the  last  50  yeara. 

He  stand  ready  to  work  with  this  Committee  to  chart  the  path  of 
a  new  direction  for  mortgage  finance  —  if  that  is  what  is  necessary. 
He  would  strongly  urge  that  these  hearings  be  broadened  to  discuss 
the  long-term  need  for  mortgage  credit  —  and  how  that  need  would  bo 
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met    Ptlot  to  Committee  consideration  of  the  landmark  legialation 
before  you  today. 

We  appreciate  the  opportunity  to  pceaent  our  views  today  and 
look  forward  to  working  with  this  dlatinguiahed  and  thoughtful 
Committee  and  its  highly  competent  professional  staff.   I  aa  certain 
that  there  are  questions  for  this  panel. ..and  I  would  be  happy  to 
try  to  answer  them. 

I  PUZZLEMENT,  FRUSTRATION,  AND  INTRAMURAL  nCHTING 

The  Chairman.  Let  me  repeat  what  I  said  when  I  introduced  this 
legifilation.  I  did  not  necessarily  agree  with  every  piece  in  it,  but  I 
wzuited  to  put  it  out  on  the  table  so  that  it  could  be  discussed.  Too 
often  we  hide  these  issues  under  the  table  or  someplace,  and  I  felt 
it  was  time  we  started  discussing  it.  I  have  no  pride  of  authorship. 
As  a  matter  of  fact,  S.  1720  is  a  consolidation  of  many  Senators' 
bills. 

I  agree  with  some  of  your  specific  criticisms.  I  would  also  s^ 
that  this  legislation  is  no  panacea.  If  it  were  all  enacted  tomorrow, 
it  would  not  solve  the  basic  problem,  which  is  the  cost  of  mon^. 
There  is  no  doubt  about  that.  I  don't  WEUit  you  to  think  that 
anybody  on  this  committee  feels  that  it  would. 

But  I  am  really  just  as  puzzled  with  all  of  your  testimony  in 
general  today,  even  though  I  agree  with  some  of  the  specifics,  as  I 
was  the  testimony  of  the  ABA  and  the  Independent  Bankers  yes- 
terday. When  we  held  hearings  in  April  and  May,  all  we  heard 
about  was  money  market  mutual  funds.  You  can  read  the  record. 
Everybody  was  here  testifying.  That  is  our  competition.  What  are 
we  going  to  do  about  it?  The  world  was  coming  to  an  end  in  April 
and  May. 

Well,  if  it  was  bad  in  April  smd  May,  it  is  even  worse  now, 
because,  boy,  the  funds  are  still  growing.  They  have  been  growing 
rapidly,  and  even  if  interest  rates  came  down  tomorrow,  ^ey  are 
not  going  to  go  away. 

The  merger  of  American  Express  and  Shearson,  Prudential, 
Bache,  all  of  the  things  we  have  discussed,  those  new  types  of 
players  are  going  to  stay.  They  are  simply  not  going  to  go  away.  So 
my  puzzlement  and  frustration  with  the  testimony  is  that  all  1 
have  heard  is  the  intramural  fighting  that  has  gone  on  between 
realtors,  S.  &  L.'s,  banks,  and  so  on.  And  I've  heard  almost  nothing 
these  2  days  about  the  new  boys  on  the  field.  I  would  gather  firom 
the  testimony  of  the  last  2  days  that  who  must  be  cheering  is  the 
securities  industry  association.  They  must  be  happy  as  hell  at  what 
they've  heard  the  last  2  days.  Nobody  heis  laid  a  glove  on  them. 
Nobody  seems  to  be  worried  about  them  at  all. 
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So  Mr.  Wood  and  others  talk  about  concentrations.  All  of  you 
have  known  me  long  enough  to  know  how  I  feel  about  those  con- 
centrations. No  doubt  about  it.  We  are  struggling  for  some  middle 
ground  to  prevent  the  concentration  from  Etll  of  these  players  that 
do  not  have  to  play  by  the  same  rules. 

So  I  say,  as  an  editorial  comment,  I  am  puzzled.  As  I  said  to  the 
ABA  yesterday  I  will  say  to  you  gentlemen  today.  If  we  do  not  get 
together  on  some  compromises,  you  can  go  right  on  with  your 
intramural  warfare,  while  the  Merrill  Lynchs'  EUid  the  Sears  take 
all  of  your  business  away. 

You  talk  about  concentrations,  Mr.  Wood.  I'm  telling  you  we  are 
seeing  that  in  your  business  every  day.  Sears,  Coldwell-Baker,  Mer- 
rill Lynch;  S.  1720  has  nothing  to  do  with  them,  nothing  whatso- 
ever. You're  being  concentrated  by  the  big  boys  all  at  once.  I  would 
ask  any  of  you  in  general,  where  are  we  going?  If  all  of  these 
disagreements  continue  the  only  people  who  are  going  to  beneflt 
are  the  new  boys  on  the  block.  And  I  guarantee  you  they  will, 
while  you  guys  aigue  about  your  iDdividual  differences.  Here  we 
have  got  uie  S.  &  L.'8  saying  they  still  want  to  be  mortgage 
lenders,  and  on  this  side  of  &e  table  we  are  saying  that  tihis 
legislation  would  destroy  it. 

Any  general  commente?  Mr.  Wood? 

Mr.  Wood.  Mr.  Chairman,  in  our  broader  statement  we  did  look 
into  that  a  little  bit  more  deeply  than,  of  course,  in  my  oral 
statement.  We  are  deeply  concerned  about  that.  One  of  the  main 
reasons  that  we  would  hate  to  see  this  go  ahead  right  now  in  the 
form  that  it  is,  is  we  think  we  need  to  look  into  that.  We  tiiink 
Congress  needs  to  look  into  that  and  try  to  approach  that  problem, 
because  by  allowing  the  thrifts  and  the  banks  to  get  in  and  be  able 
to  compete  with  Uie  money  market  funds,  by  having  a  money 
market  fund  or  doing  the  things  that  the  others  are  doing,  it  is  not 
going  to  solve  that  problem,  because  they  are  unregulated,  which  is 
what  you  just  addressed. 

We  think  you  ought  to  look  at  the  possibility  of  some  type  of 
regulation  on  those  people  that  are  getting  into  the  fmancial  field. 

The  Chairbian.  Not  this  Senator.  I  have  spoken  at  every  one  of 
your  national  conventions,  and  you  have  always  .^ven  me  standing 
ovations,  every  one  of  your  groups  when  I  talked  about  deregula- 
tions and  getting  government  out  of  your  business.  I  cannot  accept 
testimony  from  the  small  businessmen  of  this  world,  the  home- 
builders,  realtors,  particularly,  who  are  the  epitome  of  small  busi- 
nessmen, to  have  government  stick  it  to  somebody  else. 

Mr.  Wood.  I  did  not  say  that.  I  said  to  investigate  and  see  about 
that,  because  they  are  entering  into  fields  which  are  regulated,  and 
taking  all  of  the  r^ulations  off  everybody  else  may  not  be  the 
solution,  because  the  small  businessmen  in  America  may  be  the 
victims  of  that.  That's  what  I'm  si^gestii^. 

The  Chairman.  Once  {(gain,  even  if  the  interest  rates  came 
down,  I  think  after  30  to  40  to  50  years  of  some  of  these  regula- 
tions, the  route  I  want  to  go  is  to  amend  those  regulations,  to 
remove  government.  That  is  part  of  the  President's  program,  be- 
sides tax  relief,  besides  cutting  off  expenditures.  It  is  to  remove  the 
burden  of  government  regulation.  I  am  not  going  to  start  looking 
for  new  r^ulation  to  try  and  create  fair  competition.  Right  now,  £is 
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you  have  heard  me  say  many  times,  there  is  an  incredible  amount 
of  unfair  competition  going  on  by  groups  that  do  not  have  to  abide 
by  the  rules  and  regulations. 

This  is  an  attempt  to  examine  that  and  see  where  we  go.  I  am 
interested. 

Mr.  Brooks,  coutd  I  ask  you  to  comment  on  the  testimony  of  the 
realtors  and  the  homebuilders  that  all  you  savings  and  loan  people 
are  going  to  run  and  never  offer  another  mortgage? 

Mr.  Brooks.  I'm  glad  you  asked  that  question.  What  we're  talk- 
ing about  here  is  survival  of  the  savings  and  loan  business,  and  if 
the  savings  and  loan  business  does  not  survive,  there  will  not  be 
the  money  out  there  for  the  realtors  and  the  homebuilders.  Believe 
you  me,  the  realtors  and  homebuilders  are  still  our  customers. 
They  are  our  best  customers,  and  I  think  they  will  be  in  the  future. 

What  we  are  talking  about  here  are  profit  centers,  if  you  will — 
means  by  which  we  can  make  some  money,  stay  alive.  And  I  think 
you  will  find  that  most  of  the  S.  &  L.'s  will  be  continuing  to  make 
home  loans,  both  in  new  construction  and  existing  housing  sales. 

Now  you  made  a  reference  to  the  big  ones  like  Sears  and  the  rest 
of  them.  I  would  think  that  even  with  the  bill  that  you  have  here, 
giving  us  additional  powers,  it  would  still  be  tough  to  try  to  com- 
pete. I  £un  president  of  a  modest  size  association.  But  I  could  pick 
and  choose  from  these  powers:  first,  to  allow  me  to  earn  enough 
money  to  stay  in  the  home  mortgage  market  as  much  as  possible, 
and  also  to  carve  out  my  niche  locally,  if  you  will,  in  my  area,  so 
that  I  can  continue  to  survive  and  carry  on  my  business. 

I  certfiinly  cannot  compete  with  Sears,  but  I  think  that  with 
these  powers  I  can  stay  alive.  We  do  know,  and  I  agree,  and  I  have 
stated  in  my  testimony  that  this  is  a  longrun  solution.  We  have  to 
seek  solutions  in  the  short  run,  too.  But  if  we  do  survive  smd  we 
have  no  longrun  solutions,  the  ball  game  is  over,  as  far  as  I  can 
see,  for  housing  in  America. 

BILLIONS   DRAINED   FROM    DEPOSITORY    INSTITUTIONS 

The  Chairman.  Are  you  aware  of  the  $150  billion  drained  out  of 
depository  institutions?  Is  anybody  making  mortgage  loans  with 
that? 

Mr.  Brooks.  I  have  not  heard  of  any  mortgage  loans  being  made 
with  it.  It  is  my  understanding  that  it  is  going  to  the  big  money 
center  areas  in  this  country.  We  have  in  our  testimony,  of  course, 
some  recommendations.  You  have  just  stoted  how  you  feel  about 
regulating  the  money  market  funds,  but  certainly  those  funds  are 
being  drained  out.  Certainly,  their  investments  are  not  returning 
to  my  area. 

The  Chairman.  They  are  not  only  being  drained  out  of  the 
traditional  institutions,  out  of  the  small  States.  I  am  not  aware  of 
it  staying  in  my  State.  We  support  New  York  quite  well  with  our 
loEm  guarantees  and  bail  out  New  York  without  taking  Utah  and 
Idaho  and  all  the  small  States  money. 

I'm  ti-ying  to  make  a  point,  gentlemen.  We  have  a  serious  prob- 
lem with  the  new  type  of  investment  community  getting  into  tiie 
traditional,  and  this  is  an  attempt  to  explore  how  to  solve  that  I 
only  make  the  point,  those  who  are  being  harmed  the  most,  and 
the  associations  you  represent  today  are  the  ones  emd  we  could 
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include  the  automobile  dealers.  You  are  the  ones  that  are  beinn 
hurt  the  most  by  this. 

I  think  we  have  to  come  to  some  kind  of  conclusion. 

Mr.  Wood,  could  I  ask  you  one  question  I  am  a  little  puzzled 
with.  We  had  a  discussion  some  months  ago  about  due-on-sale,  and 
you  hastened  to  assure  me  that  the  national  association  had  a 
different  position  than  some  of  the  State  associations  and  did  not 
agree  with  the  prohibitions  on  due-on-sale.  Is  your  testimony  today 
a  change  in  that  position  at  the  national  level? 

Mr.  Wood.  No;  I  think  you  will  find  that  1  said  at  that  time,  and 
I  quote,  "It  is  the  policy  of  the  national  association  to  allow  due-on- 
sale  to  work."  And  you  remember  I  explained,  Mr.  Chairman,  at 
that  time  that  our  position  from  a  policy  matter  was  accommoda- 
tion at  the  local  level,  that  we  urged  our  local  boards  to  go  work 
out  accommodations,  and  we  believed  in  80  to  85  percent  of  the 
cases  that  had  been  reported  it  was  working.  They  were  allowing 
assumptions  at  below  market  rates. 

And  I  said  at  that  time,  somebody  is  going  to  have  to  speak  to 
this,  and  the  Congress  very  wisely  spoke  and  not  just  to  the  narrow 
dueK>n-sale  provisions  that  will  not  be  here  after  a  few  years  or 
maybe  a  few  months.  They  addressed  the  problem  with  the  all 
savers,  Keough,  IRA  bill  to  bring  in  money  to  the  savings  and  loan. 
The  low  portfolio  was  addressed  recently  by  allowing  S.  &  L.'s  to 
write  off  the  loss  from  the  sale  of  old,  low-yielding  mortgages  over 
the  length  of  a  mortgage  and  also  to  sell  them  into  the  secondary 
market. 

Purchase  programs  have  been  developed  by  FHLMC  and  FNMA 
to  get  rid  of  low  portfolio  loans. 

And  then  we  have  the  adjustable  rate  mortgage  now.  We  think 
they  should  be  allowed  to  see  if  they  are  going  to  work,  rather  than 
going  in  and  having  a  Federal  preemption  on  due-on-sale.  One  of 
the  main  reasons  is  our  market,  and  you  are  as  aware  of  it  as 
anybody,  has  deteriorated  much  since  May.  About  50  percent  of 
our  transactions  now,  Mr.  Chairman,  are  being  made  with  what  we 
call  creative  financing,  and  in  the  State  of  California  where  en- 
forcement of  due-on-sale  is  prohibited,  about  70  percent  of  them 
involve  assumptions.  If  you  have  a  Federal  preemption  on  due-on- 
sale,  we  believe  that  creative  financing  would  effectively  be  wiped 
out,  and  we  would  lose  as  many  as  752  million  sales  that  are 
occurring  now. 

The  Chairman.  The  due-on-sale  with  a  3-year  right  for  State 
l^islators  to  change  that.  I  would  disagree  with  Mr.  Coles.  As  a 
former  mayor,  I  have  a  great  aversion  to  Federal  preemption  of 
anything,  and  therefore,  I  cannot  support  elimination  of  due-on- 
sale,  unless  the  State  legislatures  are  given  the  opportunity  to 
decide.  Whether  I  agree  with  them  or  not  is  not  the  point.  That  is  a 
States  rights  issue  as  far  as  I  am  concerned. 

So  I  will  insist  that  if  that  provision  goes  forward,  that  it  does 
give  the  States  the  opportunity  to  have  3  years  to  say  we  do  not 
agree  with  you  big  bad  boys  on  the  Potomac. 

Mr.  Wood.  The  next  3  to  6  months  is  crucial  in  our  business.  We 
have  many  hanging  on  by  their  toenails,  and  the  3-year  State 
override  would  not  allow  the  State  legislatures  to  come  in,  quickly 
enough,  particularly  if  they  are  not  meeting  in  that  time,  or  to 
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have  a  special  session,  which  is  very  costly.  They  might  not  be  able 
to  react  for  a  year  or  a  year  and  a  half,  and  by  that  time  the  real 
estate  market  may  have  collapsed.  We  are  just  concerned  about  the 
timing,  Mr.  Chairman. 

The  Chairman.  Senator  Proxmire? 

Senator  Proxmire.  Thank  you,  Mr.  Chairman. 

Gentlemen,  I  cannot  resist  asking  this  panel,  because  it  is  an 
expert  panel  on  housing,  if  ever  there  was  one,  in  financing  and 
building,  real  estate,  and  so  forth,  if  you  all  agree  the  FoJeral 
Government  should  follow  policies  just  as  strictly  as  possible  to  get 
interest  rates  down,  including  reducing  spending,  increasing  taxes, 
if  necessary,  and  somehow  getting  the  Federal  Government  to 
withdraw  as  much  as  possible  from  the  credit  markets.  Do  you  all 
agree  on  that?  Is  there  any  disagreement? 

Dr.  RiBDY.  I  agree  with  the  idea  that  we  have  to  rebalance  public 
policy,  a  tighter  fiscal  policy,  which  would  allow  for  a  somewhat 
easier,  faster  growth  rate  in  the  money  supply  using  Ml-B.  But  in 
terms  of  the  credit  ceilings  and  the  concern  about  the  overall 
contingent  liability  of  the  Federal  Government,  the  Mortgage 
Bankers  Association  does  not  agree,  especially  with  respect  to  the 
FHA  and  Ginnie  Mae  prt^aras,  not  only  because  they  have  been 
self-supporting  over  all  of  their  years.  I  am  talking  about  the 
unsubsidized  programs. 

Senator  Proxmire.  I  want  to  get  away  from  that  kind  of  specific, 
housing-oriented  consideration.  I  am  talking  about  broad  Federal 
policies  to  balance  the  budget,  to  reduce  Federal  spending,  to  over- 
come the  deficit,  to  get  us  out  of  the  ofT-budget  borrowing  area, 
that  kind  of  thing.  The  reason  I  raise  that  is  because  yesterday  the 
Chairman  of  the  Council  of  Economic  Advisors,  Mr.  Weidenbaum, 
and  a  former  Chairman,  Walter  Heller,  seemed  to  agree  that  we 
are  in  a  recession  or  moving  in  a  recession,  and  therefore  we  oi^ht 
to  be  pretty  careful  about  either  increasing  taxes  or  cutting  spend- 
ing further.  In  fact,  Walter  Heller  dismissed  the  proposal  the  Presi- 
dent has  made  to  make  a  $16  billion  reduction  in  the  doficit  by 
saying  we  ought  to  drop  that  silly  notion.  Mr.  Weidenbaum  said  we 
have  baked  into  the  cake  now,  with  the  great  tiut  cut,  an  antireces- 
sion policy. 

It  seems  to  me  that  if  we  follow  that  kind  of  overall  economic 
Federal  policy  that  you  gentlemen  are  doing,  you're  doomed,  if  we 
are  going  to  have  a  deficit  that  is  going  to  get  deeper,  $60  billion, 
$70  billion.  Then  you're  going  to  have  all  of  the  off-budget  borrow- 
ing and  so  forth.  All  of  the  legislation  we  can  support— and  I  think 
the  chairman  of  this  committee  heis  done  a  fine  job — we  will  not  be 
able  to  do  the  job  at  all  because  interest  rates  will  kill  you. 

Dr.  RiEDY.  Most  of  the  groups  represented  at  this  table,  I  believe, 
signed  a  letter  to  the  President  indicating  our  support  for  his 
approach  to  solving  the  problem  of  inflation,  but  urging  him  to 
stick  with  his  commitment  to  a  $42.5  billion  maximum  deficit  for 
the  upcoming  fiscal  year  and  taking  whatever  steps  are  necessary 
to  achieve  that,  so  that  we  do  not  crucify  ourselves  on  higher 
interest  rates,  I  think  most  of  the  people  would  agree  with  that. 

The  Chairman.  If  the  Senator  would  yield,  let  me  make  a  com- 
ment. That  might  be  fine,  but  a  $42.5  billion  budget  deficit  next 
year  is  impossible.  There  is  nothing— I  just  want  to  make  sure  you 
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understand  that.  It  may  be  a  goal,  though,  with  what  heis  happened 
to  the  interest  rate  rollover  and  the  increfise  of  interest.  There  is 
nothing  that  we  can  do  to  reach  a  $42.5  billion  budget  deficit  next 
year  unless  you  want  a  massive  tax  increase. 

Dr.  RiEDY.  The  kicker  was  that  we  Eigree,  if  necessary,  that  a 
deferral  of  the  income  tax  cuts  should  be  considered.  Now,  granted, 
that  is  1982  and  1983.  The  problems  we  are  facing  today  are  the 
result  of  lagged  effects  of  prior  policies  over  the  last  couple  of 
years. 

Mr.  Masterton.  I  would  like  to  address  that  in  brief,  if  I  m^ht.  I 
think  the  conclusion  is  that  high  interest  rates  are  killing  us.  High 
interest  rates  are  driving  thrift  institutions  to  the  brink.  We  are  in 
the  worst  state  of  affairs  we  have  been  in  for  50  years.  At  the  same 
time,  the  Depository  Institution  Deregulation  Commission  is 
moving  even  more  aggressively  to  burden  our  institutions  which 
are  in  a  sorry  state,  with  liability  or  dei>osit  deregulation  that  do 
nothing  more  than  increase  the  costs  of  deposits,  maintainii^  our 
deposits  and,  I  would  submit  have  little  benefit  to  the  small  deposi- 
tor. 

The  small  depositor,  would  be  best  served  by  seeing  a  sound 
economy  and  sound,  stable  financial  institutions.  That  is  why  we 
felt  it  was  critical  in  our  testimony  today  to  urge  you  to  ci^sider 
simultaneously  the  issues  as  partners,  that  of  deregulation  and 
expansion  of  powers. 

I  hear  my  good  friends  in  the  realtor  and  homebuilding  fields  say 
you  cannot  have  these  new  powers,  you  will  hurt  me.  What  help 
am  I  giving  them  now?  What  can  we  give  them  as  weak  institu- 
tions, unable  to  compete  in  this  broad  market?  I  spoke.  Senator 
Gam,  to  one  of  our  leading  regulators  in  this  country  at  a  brief 
meeting  the  other  day  and  I  said,  Mr.  Chairman,  would  you  talk 
for  a  minute?  I  am  going  to  be  before  Senator  Garn's  committee 
next  week.  Will  you  tell  me  about  what  you  think  about  powers  for 
thrift  institutions,  broadened  powers? 

He  sat  back  and  gave  me  a  description  of  a  thrift  institution  that 
you  went  to  to  get  your  home  mortgage  or  you  went  in  every  week 
and  put  your  $2  in,  you  put  your  school  savings  in.  And  finally  I 
said,  Mr.  Chairman,  that  is  out  of  a  painting  by  Norman  Rockwell. 
That  is  the  days  when  Sears,  Roebuck  sold  clothes  and  hardware. 
That's  not  today.  Today  Sears,  Roebuck  owns  the  biggest  real 
estate  firm  in  the  country,  and  you're  putting  us  in  a  corner  and 
saying  everybody  else  is  going  to  have  those  powers.  But  you  guys; 
you  have  to  wait,  you  are  not  ready.  You  cannot  cover  the  costs  of 
this. 

How  many  groups  in  America  have  heard  before,  you  are  not 
ready  to  take  on  those  powers?  I  know  we  cannot  take  on,  toe-to- 
toe,  money  market  funds  today.  We  have  been  before  the  Congress 
over  and  over  again.  Senator  Proxmire  knows  that  we  came  before 
him  over  and  over  again  about  this  so-called  level  playing  field — 
someday  than  ought  to  outlaw  that  phrase  from  the  American 
language — saying  let's  level  it  with  us;  let's  give  them  reserve 
requirements. 

Last  week,  2  weeks  ago,  they  went  up  $2.5  billion  when  we  were 
supposed  to  have  our  great  benefit  from  the  all-savers  plan.  They 
are  the  guys  who  are  going  to  get  the  profit  benefits  out  of  that 


dbyGoOt^Ic 


604 

thing.  If  you  look  into  those  benefits,  what  fees  they  are  getting  for 
placing  their  funds  with  the  thrift  institutions,  it  will  be  shocking 
when  the  year  is  over, 

I  agree  with  you,  Senator.  These  interest  rates  are  killing  us.  But 
we  have  got  to  look  at  the  problems  simultaneously  this  time,  we 
must  slow  down  the  pace  of  deregulation  that  is  putting  us  right  to 
the  wall.  We  did  not  create  these  rates.  We  have  got  to  have  some 
relief.  But  we  have  also  got  to  have  the  powers  to  deal  with  the 
next  cycle,  the  future  conditions,  so  that  we  can  provide  those 
homes  that  John  Wood  wants  for  his  people.  We  would  like  nothing 
better. 

Senator  Proxmire.  Mr.  Brooks  hfis  a  comment  he  would  like  to 
make.  I  hope  I  have  a  chance  for  a  question  after  that. 

Mr.  Brooks.  I  will  be  brief,  Senator  Proxmire,  I  certainly  agree 
with  you  100  percent  on  the  high  interest  rates  and  what  the 
rfunifications  will  be  if  they  do  not  come  down.  The  DIDC  has 
rescinded  its  action,  as  you  know,  on  the  passbook  increase.  They 
have  deferred  it.  The  Treasury  Secretary  wanted  a  150-basis-point 
increase,  then  decided  on  50,  and  now  he  is  sajdng  maybe  that  is 
not  necessary.  But  there  are  two  other  actions  taken  that  realty 
will  keep  interest  rates  up,  will  keep  costs  up,  as  far  as  home 
buying  is  concerned.  One  is  IRA/Keogh,  which  is  a  ceiling  free, 
wild  card  account  which  takes  effect  on  December  1.  If  you  remem- 
ber the  wildcard  experience  we  had  back  in  1973,  this  one  will 
make  that  one  look  like  a  picnic.  We  will  have  people  playing 
musical  chairs  switching  IRA/Keogh  accounts  all  over  the  place. 
That's  the  first  action.  Then  there  is  the  4  weeks  averaging  that 
they  put  on  the  6-month  money  market  certificate,  so  that  when 
rates  come  down,  the  moving  average  will  keep  rates  higher.  I  just 
cannot  reconcile  the  high  interest  rate  problem  we  have  with  the 
DIDC  trying  to  keep  interest  rates  up  on  the  home  buying  in 
America. 

Senator  Proxmire.  Mr.  Coles,  I  would  like  to  ask  you  to  respond 
to  what  I  think  was  a  very  helpful  analysis  by  Mr.  Wood  when  he 
put  together  the  various  actions  that  have  been  taken,  some  ad- 
dressed already  by  Mr.  Masterton,  but  the  actions  that  have  been 
taken  to  try  to  help  the  savings  and  loan  industry.  And  then  I 
would  like  to  ask,  in  connection  with  the  objections  that  Regan  sfiid 
yesterday,  Mr.  Wood  said  that  this  means  money  to  the  all  savers 
amortizing  losses  from  the  overall  yield,  thrift  access  to  the  Federal 
Reserve  discount  window,  and  most  importantly  of  all,  the  instru- 
ment of  future  transactions  adjustable  rate  mortgages. 

BENEFITS  OF  EXPANSION   POWERS  STILL  YEARS  AWAY 

Yesterday  it  wm  pointed  out  by  the  commercial  banking  indus- 
try, and  the  day  before  by  Treasury  Secretary  Regan,  that  the 
expansion  of  powers  for  the  S.  &  L.'s  would  not  be  helpful  for  years 
to  come  because  you  cannot  have  the  expertise  now.  One  witness 
indicated  that  he  had  an  S.  &  L.  competitor  that  had  20  employees. 
He  has  100  employees.  He  said  the  asset  size  is  the  same.  He  has  a 
more  complex  operation.  He  said  if  you  train  loan  officers,  expert 
personnel,  bring  them  in,  it  is  going  to  be  a  long  learning  process. 
Meemwhile,  you  will  make  mistakes.  You  will  have  difficulties.  So 
he  felt  that  the  reliance — let  me  ask  you  this  way.  Should  the 
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reliance  be  on  the  package  that  Mr.  Wood  has  put  together  so  that 
we  can  have  some  expectation  that  we  can  have  a  better  concentra- 
tion in  the  future  on  housing  by  the  thrift  industry,  so  that  the 
homeowners  and  realtors  and  so  forth  will  not  be  left  out. 

Mr.  Coles.  The  powers  that  have  been  given  to  us  already,  in 
which  Mr.  Wood  cited,  have  been  helpful  but  they  are  incomplete. 
For  example,  access  to  the  Federal  Reserve  discount  window.  To 
my  knowledge,  only  one  association  in  the  State  of  Texas  has  so  far 
been  able  to  gain  access  to  the  discount  window  in  our  district.  The 
powers  that  we  are  supporting  in  this  legislation  are  supplemental 
to  the  powers  we  currently  have  and  do  not  necessarily  indicate 
that  we  are  going  to  move  out  of  the  housing  industry. 

I  would  like  to  have  Mr.  Wood  and  Mr.  Shimberg  and  their 
eissociates  as  supporters  of  this  legislation,  because  I  recognize  that 
their  support  is  required.  We  do  not  have  to  make  a  judgment  in 
the  absence  of  evidence  of  the  position  of  the  thrifts  that  they  will 
stay  basically  in  the  housing  industry.  For  example,  I  can  recall 
back  in  the  mid-1970'8  a  similar  confrontation  taking  place  on  the 
granting  of  additional  authorities  to  Federal  associations  to  make 
consumer  loans.  It  was  the  contention  of  those  industries  who  rely 
on  funds  from  the  thrift  associations  that,  if  given  power  to  make 
consumer  loans,  we  would  divert  funds  out  of  the  housing  industry. 

Let  rae  cite  the  example  of  my  State,  TexM,  where  thrift  associ- 
ations have  had  virtually  unlimited  powers  to  make  consumer 
loans  for  many  decades.  What  we  have  found  is  that  thrifts  have 
used  that  to  supplement  their  basic  housing  lending,  liirifts  in 
Texas,  although  without  restriction,  have  less  than  5  percent  of 
their  assets  in  consumer  loans.  What  we  have  found  through  analy- 
sis IB  that  associations  who  have  used  the  consumer  lending  power 
have  been  able  to  grow  more  quickly  and  the  net  effect  of  that 
combined  growth  is  that  the  funds  flowing  into  housing  in  the 
State  of  Texas  have  been  enhanced  rather  than  reduced  by  con- 
sumer lending  powers. 

I  spent  8  years  as  a  commercial  banker  and  I  know  through 
personal  experience  how  different  commercial  banking  is  from  the 
savings  and  loan  industry.  In  our  association  we  have  roughly  550 
employees.  Over  200  of  those  are  directly  involved  in  the  origina- 
tion, sale  and  administration,  servicing  of  mortgage  loans,  lliose 
are  where  our  skills  are.  That  is  the  area  in  which  we  expect  to 
continue  to  focus  our  activities. 

We  need  these  additional  powers  in  that  we  cannot  determine 
with  any  certainty  what  the  world  will  look  like  in  a  deregulated 
liability  environment.  We  will  use  them  as  necessary  to  remain 
viable,  but  our  commitment  to  housing  as  an  industry  remains 
unchanged. 

The  Chairman.  Senator  Heinz? 

Senator  Heinz.  Mr.  Chairman,  first  I  would  like  to  ask  unani- 
mous consent  to  put  a  statement  in  the  record. 

[The  complete  statement  follows  as  though  read:] 

STATEMENT  OF  SENATOR  HEINZ 

Senator  Heinz.  Mr.  Chairman,  the  devastating  effects  of  high- 
interest  rates  on  various  sectors  of  the  economy  have  been  well 
documented  in  the  press  and  in  extensive  testimony  before  this 
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committee.  I  am  very  interested  in  the  testimony  of  the  most 
afTected  industries,  home  building,  mortgage  bankers,  realtors  and 
thrifts.  These  are  the  backbone  of  this  country's  efforts  to  meet  its 
still  unfulfilled  housing  needs  and  their  plight  cannot  be  neglected 
without  dire  consequences. 

I  would  like,  for  a  moment,  to  concentrate  on  the  plight  of  the 
thrifts  which  have  served  this  Nation  well  as  a  traditional  conduit 
for  funds  between  savers  and  home  buyers.  In  the  past  year,  thrift 
institutions  have  experienced  one  of  the  worst  periods  in  their 
history  in  terms  of  profitability.  The  figures  are  startling.  Former 
FDIC  Chairman  Irvine  Sprague  testified  that  the  79  laige&t  savings 
banks  representing  three-fourths  of  the  industry's  deposits  recorded 
net  losses  for  the  first  5  months  of  1981  in  excess  of  $400  million, 
portending  the  worst  losses  ever  for  the  industry. 

If  we  are  going  to  truly  aid  the  thrifts  this  committee  must 
address  the  fundamentfti  issue  of  the  continued  long-term  viability 
of  the  thrift  industry.  The  combination  of  Federal  budgetary  con- 
straint and  unrelenting  market  forces  leads  inevitably  to  the  con- 
clusion that  the  only  meaningful  tool  available  to  the  thrift  indus- 
try over  the  long  run  is  self-help — the  means  to  be  independently 
viable  in  a  continually  changing  financial  and  economic  environ- 
ment. The  bill  I  introduced  yesterday,  the  Savings  Bank  Act  of 
1981,  S.  1752,  is  designed  to  accomplish  this  for  savings  banks. 

Under  the  Deregulation  Act  of  last  year,  it  is  now  public  policy 
that  regulation  Q  limitations  on  rates  on  consumer  savings  deposits 
are  to  be  phased  out.  On  August  1,  1981,  rate  limitations  on  certifi- 
cates of  deposit  of  4  years  or  more  were  eliminated.  In  succeeding 
years,  certificates  of  deposits  with  progressively  shorter  maturities 
can  be  offered  at  unregulated  rates.  Moreover,  the  quarter-percent 
rate  differential  available  to  thrift  institutions  on  most  certificates 
of  deposit  is  scheduled  to  expire  in  just  2  years. 

For  years  regulation  Q  was  a  cornerstone  of  U.S.  housing  policy. 
Under  that  regulation  the  existence  of  institutions  devot^  to  the 
creation  of  housing  was  fostered  by  the  existence  of  the  quarter- 
percent  rate  differential  which  was  tied  to  limitations  on  the  use  of 
the  institutions.  Like  regulation  Q,  the  new  All  Savers  Act  seeks  to 
direct  flow  of  funds  into  the  residential  mortgage  market.  But 
unlike  regulation  Q,  the  All  Savers  Act  does  not  differentiate  be- 
tween commercial  banks  and  thrift  institutions.  The  All  Savers  Act 
is  designed  to  assure  a  flow  of  lower  cost  funds  into  housing 
through  banks  and  thrift  institutions  alike,  and  we  will  be  monitor- 
ing its  performance  carefully. 

To  the  extent  that  Congress  adopts  programs  encouraging  flow  of 
funds  into  housing,  with  commercial  banks  and  thrift  institutions 
given  equal  opportunities  to  participate,  a  policy  restricting  thrift 
institution  investments  can  no  longer  be  justified. 

Treasury  Secretary  Donald  T.  Regan  told  the  Senate  Banking 
Committee  on  April  28,  1981: 


It  seems  that  at  some  point  all  the  institutions  must  have  the  aame  powers  to 
perform  the  same  typea  of  busineee.  The  current  probleme  facing  thrifl  institutiotiB 
are  largely  the  result  of  prior  government  attempts  to  structure  an  industry  by 
statute  in  ways  that  are  not  economically  feasible.  We  believe  all  depository  institu- 
tions should  have  equal  powers  and  should  be  free  to  choose  whatever  Bpecialization 
they  wish  based  on  their  individual  competitive  skills  and  goats.  Ine  ultimate 
benericiary  of  this  flexibility  would  be  the  consumer.  Whether  or  not  one  believes 
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that  there  can  or  should  be  a  totally  "If^sl  playing  fleld",  clearly  we  are  and  should 
be  moving  in  that  direction  and  away  from  counter-productive  Tmancial 
balkanization. 

Commercial  banks  with  their  shorter  term,  rate  sensitive  asset 
structure  are  much  better  able  to  adjust  to  changing  conditions 
than  are  thrift  institutions  with  their  long-term  investments  in  the 
Nationls  housing.  Unless  thrift  institutions  can  begin  making  a 
broader  range  of  profitable,  interest-sensitive  loans,  these  institu- 
tions will  be  unable  to  survive  the  consequences  of  deregulation  of 
the  cost  of  their  funds. 

I  recognize  the  concerns  expressed  r^arding  the  impact  of  broad- 
ening the  powers  of  thrifts  on  their  traditional  commitment  to 
housing  finance.  If  one  fundamental  lesson  has  been  learned  in  the 
past  few  years  it  is  that  narrowly  confining  thrift  institutions  to 
residential  raortgeige  investments  in  periods  of  rising  interest  rates 
jeopardizes  their  very  existence  and  thereby  does  not  assure  an 
adequate  supply  of  mortgage  financing. 

Housing  does  remain  an  important  national  priority  and  assur- 
ing an  adequate  flow  of  funds  for  housing  is  an  objective  that  all 
Members  of  the  Congress  share. 

It  would  be  unrealistic  to  anticipate  that  the  thrift  industry's 
deep-rooted  expertise  in  this  area  will  be  substantially  diverted. 
Indeed,  one  of  the  principal  thrusts  of  broadening  their  powers  is 
to  enable  thrift  institutions  to  pursue  their  housing  orientation 
viably.  Further,  as  long  as  we  maintain  section  593  tax  treatment 
eligibility  as  it  is  today,  thrifts,  will  have  a  powerful  incentive  to 
remain  America's  residential  home  finance  specialists. 

For  the  reasons  I  have  already  stated  I  support  the  concept  of 
broadened  powers  for  all  thrift  institutions.  I  intend  to  work  closely 
with  the  sponsors  of  similar  legislation.  The  bill  I  introduced  yes- 
terday, S.  1752,  however  duplicative  in  some  respects,  underscores 
the  degree  of  urgency  with  which  I  view  the  enactment  of  changes 
needed  to  preserve  the  viability  of  thrift  institutions  generally  and 
of  mutual  savings  banks  in  particular.  It  is  my  hope  that  the 
Senate  Bemking  Committee  will  move  quickly  and  accordingly. 

Senator  Heinz  [continuing].  We  are  delighted  to  have  such  a 
distinguished  group  of  witnesses.  I  have  two  questions.  First,  I 
listened  with  interest  to  Senator  Gam's  question  about  money 
market  funds  and  why  they  were  not  singled  out  for  special  excori- 
ation this  morning.  Maybe  you  felt  that  you  had  done  so  earlier. 

I  would  ask  you  this.  One  of  the  things  proposed  in  Senator 
Gam's  bill  is  mutual  fund  authority  for  commercial  banks,  the 
ability  of  those  banks  to  form  money  market  funds  whether  or 
not — I  guess  that  is  all  depository  institutions — do  you  believe  the 
kind  of  going  national  with  money  market  funds  is  going  to  help  or 
hurt  the  thrifts?  Let  me  ask  that  question  first, 

Mr.  Masterton.  I  will  respond  in  general.  My  personal  belief  is 
that  the  net  result  will  likely  hurt  them.  I  think  the  public  sees  a 
transaction  with  a  thrift  as  a  secured  deposit  type  transaction.  But 
I  think  it  will  hurt,  to  the  extent  that  it  will  escalate  the  cost.  I 
think  the  experience  with  consumer  repos  evidences  that  the  con- 
sumer sees  it  as  a  deposit  regardless  whether  it  is  insured.  In 
general,  it  will  escalate  those  costs.  It  will  perhaps  introduce  more 
volatility  in  costs. 
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EXPANSION   POWEH8  GRANTED  TO  AIX 

On  the  other  hand,  it  will  introduce  some  stabiUt)[  as  far  as 
liquidity  is  concerned.  Our  feeling  predominantly  is  it  is  not  a 
power  that  we  have  on  top  of  our  agenda  as  a  seek  item.  However, 
if  in  the  wisdom  of  this  committee  and  the  Congress,  it  is  a  power 
that  is  to  be  granted  to  one  type  of  financial  institution,  it  should 
be  granted  to  all. 

Senator  Heinz.  You  are  not  seeking  it,  but  if  it  is  granted,  on  the 
condition  that  it  is  granted  to  all,  you  would  not  oppose  that? 

Mr.  Masterton.  We  would  say  it  should  be  granted  to  all.  We 
would  not  oppose  its  being  granteid  to  all. 

Mr.  Coles.  May  I  add  something  to  that?  And  I  look  at  it  from  a 
somewhat  different  perspective.  We  do  support  the  authority  for 
savings  and  loans  to  offer  collective  agency  accounts.  In  contrast  to 
what  might  have  been  said  earlier,  these  funds  would  not  be  com- 
mingled with  our  general  corporate  funds.  And  we  would  operate  it 
as  a  mutual  fund.  Our  belief  is  that  this  service  has  proved  very 
attractive  to  investors. 

We  -see  no  reeison  why  we  as  thrift  institutions  should  not  be  able 
to  continue  to  have  our  customers  come  to  us  for  that  veir  impor- 
tant investor  service.  I  think  the  money  market  funds  will  dimin- 
ish in  attractiveness  as  interest  rates  turn  downward.  We  think 
this  is  one  way  of  continuing  that  customer  franchise. 

Mr.  Wood.  I  would  like  to  comment  on  that. 

Senator  Heinz.  Now  that  we  have  heard  from  the  thrifts,  we  will 
turn  to  the  homebuilders  and  the  realtors. 

Mr.  Shimberg.  There  is  $250  billion  in  round  figures  in  money 
market  mutual  funds,  if  I  remember  the  last  figure  I  saw — excuse 
me,  $165  billion.  As  far  as  I  know,  not  one  cent  of  that  has  any* 
^ing  to  do  with  residential  mortgages  or  mortgage  finance. 

Now,  it  is  $165  billion,  and  it  has  been  very  well  promoted  by  E. 
F.  Hutton,  Merrill  Lynch,  and  all  the  brokerage  firms.  If  now  it  is 
promoted  by  every  commercial  bank  and  every  savings  and  lofin 
association  in  the  United  States,  I  guess  it  is  reasonable  to  assume 
that  the  figure  will  grow  from  $165  billion  to  a  substantially  higher 
figure. 

From  the  point  of  view  of  an  adequate  flow  of  mortgage  money 
into  the  housing  market,  I  cannot  see  how  that  can  do  anything 
but  hurt  us. 

Senator  Heinz.  Would  emybody  disagree  with  that? 

[No  response.] 

Senator  Heinz.  I  guess  not. 

Mr.  Wood.  One  point. 

Senator  Heinz.  The  record  will  show  that  nobody  even  moved. 

Mr.  Wood.  Philosophically,  there  is  a  real  danger  in  letting  a 
federally  chartered  institution  get  into  any  area  that  they  would 
like  to,  because  it  is  a  good  consumer  item.  For  instance,  that 
would  mean  entering  into  the  real  estate  business.  They  are  chai^ 
tered  in  our  areas  to  withdraw  funds  from  our  community,  insured 
by  the  Federal  Government,  and  then  use  that  money  to  compete 
Eigainst  us.  We  think  this  is  anticompetitive  and  poses  a  danger  to 
all  small  businessmen. 

We  also  see  that  with  the  all  savers  certificate,  money  coming  in 
at  12.6  percent — and  the  adjustable  rate  mortgage  now  in  place — I 
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only  saw  one  bank  announce  14-percent  mortgages  on  the  day  of 
that  happening.  I  know  it  is  only  3  weeks.  We  don't  see  any  big 
loans  being  made  into  the  real  estate  area.  It's  going  to  other 
areas,  apparently. 

Mr.  CoL£s.  I  might  take  exception  to  Mr.  Shimberg's  comments, 
in  that  we  believe  that  the  collective  agency  account  need  not 
necessarily  be  invested  in  all  short-term  investments.  If  we, 
through  control  of  inflation,  see  a  return  to  the  normally  sloping 
yield  curve,  we  would  expect  that  that  agency  relationship  could  be 
used  to  put  funds  in  longer  term  mortgages.  We  are  not  talking 
strictly  about  the  kinds  of  money  market  mutual  fund  as  it  exists 
today. 

Senator  Heinz.  One  thing  I  would  just  like  to  clarify.  Let  me  ask 
Mr.  Brooks.  Your  opening  statement  had  very  few  kind  words  for 
the  DIDC,  as  I  read  it,  a  bare  minimum,  as  we  say  around  here. 

Why,  if  you  believe  that  raising  passbooks  a  half  a  percent  is 
going  to  be  extremely  costly  to  your  industry,  would  the  broad 
availability  of  mutual  money  market  funds  not  achieve  indirectly 
what  the  DIDC,  until  they  backed  off,  threatened  to  achieve  direct- 
ly, which  is  just  narrowing  or  making  more  n^ative  your  spread? 

Mr.  Brooks.  As  far  as  the  increase  in  the  passbook,  of  course,  it 
would  not  do  any  good,  because  it  is  still  so  far  below  the  market 
rate,  as  we  know,  and  it  would  cost  us  roughly  $500  million,  half  a 
billion,  for  every  half  point. 

Getting  to  the  issuance  of  money  market  mutual  funds,  the  U.S. 
league  has  not  had  time  to  take  a  position  on  this.  I  have  some 
concern  about  it  because  of  the  fear  that  money  might  move  inter- 
nally out  of  other  deposits  and  into  such  money  market  mutual 
funds.  And  it  would  certainty,  I  think,  increase  our  costs;  there  is 
no  question  about  it.  1  think  probably  it  would  tend  to  keep  some 
money  from  the  housing  industry.  It  is  one  thing  to  shift  out  of  the 
institution,  and  too  much  of  that  has  been  done,  but  if  you  have  it 
in  the  same  institution,  that  causes  me  some  concern  about  it. 

Senator  Heinz.  One  last  question,  which  has  to  do  with  really 
the  much  broader  issue  of  interest  rates.  We  all  are  very  concerned 
about  high  interest  rates.  They  have  a  particular  effect  on  the 
realtors  and  the  homebuilders  who  are  here  today.  They  have 
caused  tremendous  financial  difficulties  for  the  thrifts,  and  also  for 
some  of  the  smaller  commercial  banks  that  are  more  into  longer 
term  mortgages  than  the  bigger  banks.  They  certainly  are  a  con- 
tributing factor  to  the  recession  we  are  now  in.  They  are  obviously 
causing  a  great  many  people  a  great  deal  of  pain. 

You  do  not  have  to  be  any  kind  of  an  economic  genius  to  realize 
that  forcing  people  into  bankruptcy — whether  they  are  small  busi- 
nessmen, or  realtors,  or  homebuilders — is  not  going  to  make  this 
economy  stronger  in  the  long  run.  Nobody  benefits  from  bankrupt- 
cies. All  of  that  is  self-evident. 

SHOULD  FED  RELAX  THE  MONEY  SUPPLY? 

What  is  less  evident  is  what  alternatives  we  have  that  will  bring 
us  to  a  good  climate  of  economic  growth  over  the  longer  term.  I 
really  want  to  ask  two  questions  in  that  regard.  No.  1  is  that  if  the 
Fed  were  to  relax  the  money  supply,  moving  toward  upper  ranges, 
1-B,  for  example,  there  are  those  who  would  say  if  the  Fed  does 
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that  you  might  get  a  little  brief,  temporary  relief,  kind  of  like 
Aika-Seltzer,  fizzing  until  it  stopre,  in  the  short-term  rates.  But  you 
would  have  an  offset  in  the  long-term  rates. 

People  would  view  that  as  the  Fed  giving  up  on  the  fight  against 
inflation.  People  would  be  even  ultimately  more  crowded  out  of  the 
bond  market,  and  into  the  short-term  market,  and  you  might  have 
a  little  bit,  but  you  would  be  worse  off  than  before. 

Do  you  agree  or  disagree  with  that? 

Mr.  Wood.  To  respond 

Senator  Heinz.  Jump  in  where  angels  fear  to  tread. 

Mr.  Wood.  We  have  gone  in  to  see  Chairman  Volcker,  and  we 
think  a  slight  massaging  would  not  cause  that  effect.  The  Fed  is 
well  below  the  MIB  targets,  but  we  think  if  they  massaged  it  very 
much,  that  could  well  be  the  effect,  but  if  it  was  a  slight  massaging 
it  would  be  helpful.  They  reduced  the  surtax  by  1  percentage  point, 
I  believe,  last  week,  or  the  week  before  last.  If  they  reduced  it  even 
further,  that  helps.  We  urge  l-to-2  percent  increase  in  the  supply — 
which  we  do  not  think  would  have  a  n^ative  impact  on  the  econo- 
my. 

We  think  it  is  kind  of  odd  for  us  to  be  coming  in  here  and  saying 
that  we  want  to  deregulate,  and  at  the  same  time  saying  let's  have 
a  Federal  preemption  which  regulates,  and  not  letting  all  of  these 
programs  that  we  have  put  into  place  have  time  to  work  such  as 
the  all  savers  certificate.  If  we  let  them  get  into  other  areas 

Mr.  Masterton.  Our  industry  hfis  been  and  remains  on  record  in 
support  of  the  thrust  of  the  administration  to  keep  responsible 
monetary  policy  and  fiscal  policy  working  in  tandem.  We  have  not 
chjinged  that  policy.  We  are  not  seeking  abandonment  of  monetary 
controls. 

I  think  many  can  visusdize  what  you  are  describing  as  a  likely 
result  of  loosening  of  monetary  policy.  I  can  say  that  with  my  fuU 
background  of  economics  1  in  my  early  years  in  school.  We  all  can 
be  experts. 

Senator  Heinz.  There  are  times  when  I  felt  like  I  took  economics 
1  for  several  years,  as  well. 

Mr.  Mastkrton.  We  are  all  taking  it  right  now,  I  think,  daily. 

But  our  feeling  is  we  are  witling  to  do  our  fiart  and  tighten  the 
belt,  and  tighten  it,  and  tighten  it,  and  stay  in  there.  We  are 
looking  for  the  long-term  benefit,  and  not  a  short-term  fix. 

Getting  back  to  our  initial  premise,  if  that  is  the  case  and  if  high 
interest  rates  are  part  of  the  overall  governmental  policy,  and  we 
understand  the  reasonableness  of  that  within  the  l<^c  of  monetary 
controls,  then  consideration  should  be  given  to  the  rate  at  which 
deregulation  on  interest  rate  ceilings  auid  other  controls  come 
about  through  the  actions  of  DIDC.  We  would  say  that  those  two 
actions  are  inconsistent — totally  inconsistent.  The  net  result  is 
proving,  as  Senator  Proxmire  said,  to  kill  us. 

Senator  Heinz.  I  want  to  hear  from  the  homebuilders.  I  have  the 
feeling  they  may  be  a  little  less  enthusiastic. 

Mr.  Smimbkrg.  About  what? 

Senator  Heinz.  About  the  policy  just  described 

Mr.  Shimberg.  The  policy  of  going  toward  the  higher  limits  of 
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Senator  Heinz.  The  phiioeophy  behind  the  Fed's  policies  of  mone- 
tary restraint. 

Mr.  Shimberg.  The  homebuilders  over  the  years,  as  I  think  you 
know,  have  had  some  problems  from  time  to  time  with  the  Fed's 
policy.  It  is  not  only  this  time.  We  have  centered  in  on  that  in  the 
past.  I  think  we  may  have  a  different  situation  today.  I  personally 
believe  that  if  there  is  indication  that  the  Fed  is  going  to  loosen  up, 
I  think  that  that  may  make  interest  rates  go  up,  rather  than  go 
down,  certainly  in  the  long  term. 

I  have  to  say,  though,  Senator,  we,  as  has  been  brought  out,  the 
homebuilders  are  supporting  the  administration's  program.  It  is 
obvious  that  the  effect  of  what  is  happening  today,  which  was  not 
brought  about  by  this  administration  or  amy  specific  administra- 
tion, has  been  developing  for  years.  It  is  falling  most  heavily  on  the 
housing  industry. 

The  housing  industry  is  close  to  being  finished.  If  the  present 
situation  continues  for  another  year,  it  may  be  that  there  may  not 
be  so  many  candidates  on  behalf  of  the  National  Association  of 
Home  Builders  to  come  here  and  testify.  It  is  a  very  difficult 
situation. 

I  talk  to  people  every  day — not  homebuilders,  but  particularly 
young  people  who  want  to  buy  houses.  It  is  very  hard  to  explain 
this  situation  to  them.  The  cost  of  housing  is  totally  beyond  their 
ability.  We  are  only  asking  that  while  trying  to  restructure  finan- 
cial institutions,  you  give  some  thought  to  where  an  adequate 
source  of  mortgage  finance  is  going  to  come  from  in  the  future.  We 
still  sincerely  believe  that  housing  is  a  necessity,  not  a  luxury. 

Senator  Heinz.  Let  me  go — you  want  to  ask  that  question.  It 
looks  like  we  are  debating  economic  policy,  when  we  are  holding 
hearings  on  yours  and  other  people's  legislation,  but  we  all  recog- 
nize the  dynamism  that  is  taking  place  in  our  economy,  and  the 
interest  rate  volatility  might  be  a  better  word  for  it,  but  we  have  a 
number  of  very  sweeping  proposals,  not  just  yours,  Mr.  Chairman.  I 
understand  your  motivations  and  purposes  in  introducing  a  very 
large  and  comprehensive  bill.  I  salute  those  purposes  and  motiva- 
tions. 

But  I  think  we  should  bear  in  mind  that  it  is  equally  possible  for 
UB  to  overreact  to  circumstances  that  seem  catastrophic,  prevalent, 
pessimistic,  today. 

The  Chairman.  Congress  usually  overreacts  to  everything,  or 
underreacts.  We  never  seem  to  do  it  quite  right. 

Senator  Heinz.  If  you  are  a  public  official,  Mr.  Chairman,  and 
you  have  been  in  the  job  for  a  short  time,  and  they  say  you  have 
been  there  just  a  short  time,  you  don't  know  anything — but  just 
after  that  you  have  been  there  too  long  and  it  is  time  for  a  change. 
We  never  get  it  right. 

But  apart  from  that,  and  quite  seriously,  I  think  we  have  to 
rect^nize  that  the  financial  structure  that  we  have  has  been 
around  for  awhile.  By  and  large,  it  has  served  us  rather  well  over 
the  last  40  or  50  years.  To  a  certain  extent,  every  time  we  make 
some  dramatic  change,  we  find  that  we  have  to  make  some  other 
dramatic  changes,  and  there  are  times  when  we  would  be  well 
advised  just  to  step  back  a  little  bit  and  make  sure  that  we  are  not. 
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as  we  strike  blows  In  various  directions,  hammering  the  entire 
system  out  of  shape. 

The  Chairman.  Senator  Sarbanes? 

Senator  Sarbanes.  Thank  you,  Mr.  Chairman.  The  Urst  item  has 
provoked  me  to  make  a  comment  at  the  outset,  and  that  is  the 
extent  to  which  I  think  people  are  getting  themselves  into  an 
absolute  Catch~22  situation  on  what  the  Fed  should  do  on  the 
money  supply  as  it  relates  to  the  interest  rates. 

On  the  one  hand,  we  are  being  told  that  interest  rates  result 
from  supply  and  demand;  money  is  a  commodity.  That  would  lead 
to  the  analysis  that  if  they  added  to  the  money  supply,  came  closer 
to  their  target — you  are  not  even  asking  them  to  exceed  them — 
that  that  would  help  to  get  interest  rates  down.  And  then  people 
come  along  and  say  if  they  do  that  we  are  going  to  have  an 
expectations  theory  at  work,  and  interest  rates  are  going  to  go  up. 

So  you  end  up  saying  there  is  really  nothing  you  cfui  do.  If  they 
add  to  the  money  supply,  which,  on  the  traditional  analysis,  would 
help  to  ease  the  interest  rates — no,  no,  that's  not  what  is  going  to 
happen.  The  interest  rates  are  in  fact  going  to  go  up.  Well,  you 
know  the  logic  of  that  is  that  they  ought  to  tighten  the  money 
supply,  in  which  case  the  interest  rates  will  go  down.  We  live  in  an 
Alice  in  Wonderland  world  in  this  analysis.  In  the  meantime, 
economic  enterprises  which  have  been  enormously  productive  and 
longstanding  in  the  society  are  just  going  by  the  board. 

I  am  not  talkii^  about  marginal  activities.  That  would  be  a 
different  proposition.  If  you  could  look  people  right  in  the  eye  and 
say,  "Well,  you  were  undercapitalized,  you  really  were  not  a  very 
efficient  operator.  We  have  talked  to  everyone  else  in  your  indus- 
try"— homebuilding,  or  realtors,  or  auto  dealers,  or  small  busi- 
ness— "and  they  all  say,  well,  you're  a  nice  fellow,  but  you  were  not 
really  very  effective,  and  you  were  not  very  productive,  and,  you 
know,  we  have  a  competitive  system  here,  and  if  you  cannot  hack 
it,  you  are  going  to  go  by  the  boards." 

■That's  one  thing.  That  is  not  the  people  you  are  talking  to  now. 
You  are  talking  to  people  who  say:  Look,  we  are  the  third  genera- 
tion in  our  family  in  this  business.  We  won  awards  last  year  and  2 
years  before  that  and  5  years  before  that,  as  the  best  dealer,  the 
best  operator,  the  best  homebuilder.  And  we  cannot  cope  with  the 
situation. 

When  this  committee  made  its  second  monetary  policy  report  for 
1981  last  month,  five  of  us  entered  additional  views,  emd  I  com- 
mend them  to  the  members  of  the  panel  if  you  have  not  had  a 
chance  to  see  them,  in  the  course  of  which,  to  address  the  question 
that  Senator  Heinz  was  putting  at  the  end,  he  made  the  point  that 
I  believe  very  strongly  that  the  continuing  high  interest  rates  are 
working  at  cross  purposes  with  efforts  to  build  a  stronger  and  more 
productive  economy. 

First  of  all,  ostensibly  designed  to  check  inflation,  they  become 
an  important  contributing  factor  to  inflation.  It  is  reflected  in  the 
housing  costs.  All  of  this  creative  financing  that  you  use  is  invari- 
ably reflected  in  the  price  of  the  house.  You  just  charge  more 
money  because  you  can  run  some  good  Hnancing  terms  with  it. 
Farmers  and  small  businessmen  have  no  choice  but  to  pass  on  the 
high  cost  of  credit. 


dbyGoOt^Ic 


613 

Second,  in  two  respects  the  high  interest  rates  are  an  obstacle  to 
efforts  to  reduce  the  Federal  debt.  They  obviously  increase  the 
carrying  charge  on  the  existing  debt.  The  $16  billion  in  additional 
revenues,  additional  revenues  and  reduced  spending  that  the  ad- 
ministration is  now  seeking,  is  hy  coincidence  almost  the  exact 
equivalent  of  the  additional  carrying  charge  on  the  Federal  debt 
from  the  forecaist  which  the  administration  made  at  the  beginnit^ 
of  last  winter,  which  has  now  been  revised  twice. 

The  high  interest  rates  are  provoking  a  near  depression  in  cer- 
tain sectors  of  the  economy,  causing  workers  to  be  \sdd  off,  with  the 
result  that  they  cease  to  be  taxpayers  and  instead  they  sit  idle  and 
begin  drawing  unemployment  or  other  support  payments  out  of  the 
Treasury.  So  you  have  a  double  impact  on  the  Federal  deficit.  You 
lose  revenues  and  you  increase  expenditures  automatically. 

It  is  my  own  very  strong  view  that  the  Fed  could,  in  fact,  ease  its 
policy  somewhat.  I  see  the  Secretary  of  the  Treasury  is  finally 
coming  around  to  that  position  to  some  extent.  The  Fed  was  not 
even  reaching  its  own  monetary  targets  and  getting  these  rates 
down  to  a  more  reasonable  level  where  people  can  function  with 
them. 

On  the  issue  that  is  before  us,  I  want  to  really  come  at  you  with 
probably  what  would  be  perceived  to  be  more  philosophical  or 
general  questions,  but  I  think  that  we  need  to  do  that. 

I  had  grave  misgivings  about  the  legislation  enacted,  2  years  ago 
I  guess  it  is  now.  The  more  I  watch  this  unfold,  the  more  convinced 
I  become  that  I  am  really  a  very  prudent  and  conservative  person. 
I  resdiy  have  a  lot  of  questions  about  radical  shifts  from  existing 
arrangements  unless  we  have  a  better  feel  for  what  that  is  going  to 
result  in. 

Let  me  ask  you  this  question,  gentlemen.  Did  the  previous  legis- 
lation work  as  you  expected.  Depository  Institutions  Der^ulation 
Act? 

Mr.  Brooks.  I  would  like  to  respond  to  that.  Senator. 

No,  it  did  not.  As  I  understand  it,  we  were  supposed  to  be  given  6 
years  for  deregulation,  and  the  DIDC  on  May  28,  1980,  did  not  take 
6  years,  did  not  take  6  months,  did  not  even  take  60  days  to 
deregulate  a  large  portion  of  our  deposits. 

MORATORIUM    REQUESTED 

I  was  interested  in  your  discussion  on  interest  rates,  because 
certainly  the  DIDC  is  exacerbating  that  problem.  As  a  matter  of 
fact,  when  interest  rates  generally  start  to  come  down,  DIDC  ac- 
tions will  tend  to  keep  them  up  since  as  far  as  these  deposit  costs 
are  concerned,  they  must  be  passed  on  to  borrowers. 

I  likened  it  to  the  fact  that  where  we  are  bleeding  to  death — and 
I  say  "we" — we  are  referring  to  all  of  the  housing-related  institu- 
tions— we  are  bleeding  to  death  due  to  high  interest  rates.  The 
DIDC  has  activated  a  pump,  and  they  are  trying  to  suck  the  blood 
out  much  faster  and  for  a  longer  period  of  time. 

I  just  cannot  believe  that  this  Congress  intended  that  the  DIDC 
should  follow  this  practice  or  this  procedure.  And  yet  the  worse  the 
situation  gets  in  the  savings  and  loan  business,  with  30  percent  in 
the  red  in  June  and  now  over  70  percent  in  the  red,  they  take 
action  which  becomes  more  and  more  and  more  onerous.  It  certain- 
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ly  has  not  worked,  in  my  humble  opinion,  as  to  what  you,  the 
Congress,  the  House  of  Representatives,  and  the  Senate  of  the 
United  States,  intended.  That  is  why  we  are  asking  for  a  moratori- 
um, Senator.  It  is  time  for  a  "time  out"  on  this  whole  thing  until 
we  can  get  this  interest  rate  situation  under  control. 

Mr.  Ma^terton.  I  would  second  those  comments  and  add  to 
them.  We  supported  the  act  in  1980  which  created  DIDC.  We  still 
support  the  concept  of  orderly,  balanced  deregulation,  but  we 
thought  there  would  be  three  elements  that  would  come  out  of  that 
law.  One  would  be  a  balance  of  powers  that  would  be  added,  and 
that  is  what  we  are  addressing  in  these  several  bills  today.  Second 
would  be  the  question  of  orderly  deregulation.  And  the  third  would 
be  the  question  of  safety  and  soundness. 

We  are  concerned  about  what  DIDC  has  become.  It  has  five 
members.  One  represents  the  credit  unions,  which  are  not  regulat- 
ed under  any  of  the  acts  of  DIDC.  A  fifth,  who  is  the  chairman 
currently,  is  Secretary  of  the  Treasury.  We  think  that  there  is  a 
conflict  there  between  executive  branch  policies  and  programs  and 
the  responsibilities  of  the  three  primary  regulators  of  the  Hnancial 
institutions.  We  think  it  is  an  imbalance  that  we  did  not  antici- 
pate. 

The  issue  of  deregulation,  orderly  der^ulation,  is  proceeding 
without  logic.  For  example,  if  1  could  just  give  you  this  one  simple 
quote.  Senator,  without  taking  too  much  time.  This  came  out  of  the 
meeting  of  September  22,  on  the  public  record,  the  comments  of 
Chairman  Volcker,  who  voted  in  the  minority  on  the  3-to-2  vote  to 
increase  rates,  and  he  says; 

I  do  think  our  injunction  to  have  due  regard  Tor  safety  and  soundness  of  the 
depository  institutions  is  relevant  and  important.  In  this  case,  all  of  the  analysis 
that  I  have  suegests  there  would  be  a  very  substantial  turning  cost  to  the  thrift 
institutions  andcommercial  banks.  The  impact  on  earnings  seems  so  severe  in  the 
situation  in  which  the  safety  and  soundness  of  these  institutions  would  be  jeopard- 
ized. I  am  forced  to  arrive  at  the  conclusion  that  we  ought  to  keep  this  on  the 
agenda  continuously,  but  not  act  today. 

And  by  a  3-to-2  vote,  two  of  those  votes  being  Secretary  of  the 
Treasury  and  one  being  the  head  of  the  credit  union,  not  affected 
by  it,  that  order  passed,  in  spite  of  the  admonitions  of  the  Chair- 
man of  the  Federal  Reserve  that  this  was  a  safety  and  soundness 
issue. 

In  answer  to  your  question.  Senator,  we  believe  it  has  not  be- 
haved in  the  manner  in  which  we  expected  when  we  supported 
that  act,  and  we  think  it  should  be  changed. 

Senator  Sarbanes.  Let  me  ask  you  this  broader  question.  The 
premise  is  that  everyone  is  going  to  be  put  on  the  level  playing 
field.  I  have  heard  that  concept  sort  of  added  up,  added  back. 

What  is  going  to  be  the  consequences,  you  look  ahead  of  everyone 
being  put  on  the  "same  level  playing  field,"  particularly  what  will 
the  consequences  be  for  the  concentration  of  financial  and  econom- 
ic power  in  this  country? 

Mr.  Masterton.  May  I  answer  that? 

Senator  Sarbanes.  Sure. 

Mr.  Masterton.  Our  industry  does  not  visiw  complete  homogeni- 
zation  of  institutions  as  the  net  result  of  the  combination  of  what- 
ever will  come  out  of  the  various  bills  that  are  before  you.  Our 
preference  is  to  see  a  specialization  by  choice.  We  have  many 
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institutions  in  our  industry  that  prefer  to  be  predominantly  mort- 
gage banking  type  institutions.  In  fact,  some  are  associate  members 
of  the  morteage  bankers  and  gravitate  in  that  direction. 

Senator  Sarbanes.  But  if  you  put  it  on  a  choice  basis,  there  are 
some  who  may  choose  to  be  everywhere.  They  are  all  on  the  same 
playing  field. 

INTERSTATE   ACTIVITY   OF   FINANCIAL   INSTITUTIONS 

Let  me  ask  you  this  question.  What  is  your  view  on  the  inter- 
state activity  of  financial  institutions? 

Mr.  Masterton.  Our  position  has  predominantly  been  in  re- 
sponse to  the  issues  raisnl  in  the  regulators'  bill,  which  we  think 
should  be  very  carefully  reviewed  relative  to  the  concept  of  going 
interstate  versus  merger 

Senator  Sarbanes.  You  are  going  to  get  salamied  here.  Let's  look 
ahead.  I  am  trying  to  look  ahead.  What  is  your  view  on  all  being 
on  the  same  level  playing  field  and  then  that  playing  field  being 
nationwide?  What  is  going  to  be  the  result  of  tnat?  What  kind  of 
structure  of  financial  institutions  are  we  going  to  have? 

Are  you  gentlemen  familiar  with  the  speeches  of  Secretary  of  the 
Treasury  Regan  that  he  has  given  on  occasion  in  recent  times 
which  seem  to  carry  with  them  the  fairly  clear  implication  that  it 
does  not  really  much  matter  whether  there  is  an  S,  &  L,  industry 
in  this  country  or  independent  banks? 

Perhaps  where  we  are  going  is  there  is  going  to  be  a  Merrill 
Lynch,  10  or  15  or  comparable  aggregations.  And  that  is  the  Na- 
tion's ftnancial  institutions.  Is  that  a  prospect  that  may  be  in  the 
offing? 

Mr.  Masterton.  It  is  if  you  pursue  the  comments  that  you 
quoted. 

Senator  Sarbanes.  May  I  hear  from  other  members  of  the  panel. 

Mr,  Masterton.  It  is  not  our  desire. 

Senator  Sarbanes.  I  understand  that.  But  you  get  into  a  limited 
box,  a  limited  perspective,  and  you  say  we  have  problems,  let's  do 
this  and  let's  do  t^at.  That  may  all  be  leading  both  you  and  the 
Nation  down  a  path,  when  we  finally  turn  around  and  look  at 
where  we  are,  we  are  on  this  level  playing  field,  nationwide  in 
scope. 

And  you  say,  "Well,  we  will  specialize  by  choice." 

And  some  of  the  players  will  come  out  on  the  playing  field  and 
say,  "We  do  not  want  to  specialize  by  choice.  We  just  want  to  have 
the  whole  playing  field  if  we  can  get  it." 

And  then  you  say,  "Well,  that's  competition  at  work." 

Well,  yes  and  no,  it  depends.  There  are  other  important  objec- 
tives that  we  have  been  trying  to  achieve  through  the  nature  of 
our  laws,  some  dealing  with  a  concentration  of  economic  power, 
some  dealing  with  a  focus  on  providing  shelter  for  the  American 
people,  fundamental  necessity. 

I  submit  to  you  gentlemen,  if  we  end  up  with  a  flnancial  struc- 
ture that  is  not  much  interested  in  providing  shelter  for  the  Ameri- 
can people,  1  do  not  think  the  American  people  are  simply  going  to 
say,  "Well,  we  will  do  without  shelter  because  the  financial  struc- 
ture is  going  elsewhere."  The  American  people  are  going  to  want 
some  solution  to  the  problem  of  how  they  are  going  to  get  shelter. 
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either  through  rearriingement  of  the  private  sector  or  by  going  to 
the  public  sector.  In  fact,  the  latter  is  happening  to  a  considerable 
extent  now.  That  is  why  you  are  getting  all  of  these  States  and 
municipalities  going  into  the  market  with  their  bonds. 

Mr.  Brooks.  Senator,  in  response  to  your  question  as  to  where 
we  stand  on  the  interstate  issue,  the  United  States  League  would 
hope  that  these  merger  problems  could  be  solved  within  the  State 
and  £unong  thrifts.  If  they  cannot  be,  then  we  would  hope  that  it 
would  be  kept  to  a  minimum  and  that  supervisory  mergers  be 
restricted  to  thrifts  with  thrifts  across  State  lines,  so  that  the 
thrifts'  functions  would  be  maintained. 

We  are  opposed  to  the  so-called  interindustry  merger.  We  believe 
we  would  end  up  with  a  relatively  few  large  banks,  and  that  does 
not  work  to  the  good  of  the  people  of  this  country. 

I  could  not  agree  with  you  more  about  the  housing  situation,  smd 
I  feel  the  people  of  America  are  about  ready  to  speiik  on  this  issue, 
because  we  are  running  about  1  million  units  behind  in  construc- 
tion every  year,  and  we  are  not  meeting  those  needs.  And  I  think 
that  the  people  will  speak  out  on  that. 

You  know,  I  am  curious.  You  are  talking  about  the  level  playing 
field.  The  banks  say  that,  and  I  believe — and  I  am  not  sure,  but  the 
chairman  of  the  DIDC  the  other  day,  the  current  chairmeui,  talks 
about  a  level  playing  field.  And  yet,  when  it  comes  down  to  some 
powers  that  we  need  to  survive  to  continue  our  housing  activity,  he 
says,  "No,  we  are  not  ready  for  that  level  playing  field  in  that 
particular  direction."  I  just  do  not  understand  that  line  of  reason- 
ing myself  And  I  really  think  we  will  have  a  concentration  of 
power,  if  we  go  to  the  interindustry  meiger  question. 

Dr.  RiEDY.  Your  question  was  really  phrased,  I  think,  in  terms  of 
the  form  of  ownership  of  the  institutions  in  terms  of  the  concentra- 
tion of  power.  If  I  can  speak  to  your  question  from  the  perspective 
of  the  mortgage  banking  industry,  which  is  an  interstate  indus- 
try— a  lot  of  our  companies  have  offices  in  many,  many  States 
across  the  country — the  competitive  pressure  today  and  inflation 
are  hastening  the  evolution  in  the  business. 

That  happened  one  other  time,  when  the  mortgage  banking  in- 
dustry looked  very  attractive  to  commercial  banks,  and  bank  hold- 
ing companies  across  the  country  acquired  very  quickly  a  large 
part  of  the  mortgage  banking  industry.  And  that  has  worked  out 
quite  successfully  in  terms  of  the  function  of  mortgsige  banking, 
staying  within  the  subsidiary  and  serving  today  about  25  percent  of 
the  country's  homebuyers. 

I  think  we  have  to  distinguish  between  the  functions  that  are 
involved  in  a  holding  company  structure,  whether  it  is  Sears,  Mer- 
rill Lynch  or  whoever,  and  the  concentration  of  power  that  prob- 
ably is  an  antitrust  question  within  that  type  of  an  operation.  I  am 
not  saying  we  should  get  rid  of  specialized  savings  and  loans,  but 
they  may  exist  in  a  Sears  holding  company,  which  they  do  already 
today. 

Senator  Sarbanes.  The  European  countries  are  characterized  by 
and  large  by  the  presence  of  a  few  nationwide  major  financial 
institutions.  That  is  their  structure.  It  is  in  marked  contrast  with 
the  situation  in  this  country. 
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Another  thing  that  has  been  in  marked  contrast  is  the  degree  of 
bomeownership  here  compared  with  there.  There  are  many  people 
who  believe  that  bomeownership  is  not  only  an  economic  issue  but 
a  very  important  social  issue  that  runs  to  questions  of  the  stability 
of  the  society,  people's  sense  of  a  stake  in  the  society.  For  the 
overwhelming  percentage  of  Americans,  the  one  significant  invest- 
ment which  they  have  is  their  home. 

And  I  do  not  think  that  we  have  been  able  to  encourage  that  as 
successfully  as  we  have  without  relating,at  least  to  some  extent,  to 
the  financial  institutions  which  have  been  primarily  related  to  the 
homebuilding  and  bomeownership  industries. 

We  had  a  hearing  here  of  where  the  money  goes,  a  drawing  of 
where  the  money  goes  that  is  buying  pulled  out  of  the  country  into 
the  money  market  funds.  Where  is  it  invested?  I  can  tell  you  it  is 
not  being  invested  back  in  homebuilding,  bomeownership,  that's 
for  sure.  It  is  being  pulled  out  all  over  the  country,  and  it  is  being 
brought  into  the  major  money  market  centers.  It  is  being  put  in 
the  CD's  of  the  leading  corporations.  A  good  part  of  it  is  going 
abroad  then.  It  is  seeking  the  immediate  highest  return,  the  Imme- 
diate highest  return,  which  vou  know,  from  the  individual's  point 
of  view,  they  would  say  that  s  what  we  have  got  to  seek.  But  from 
the  overall  social  point  of  view,  what  is  the  money  being  put  into? 
What  does  that  mean  in  terms  of  building  the  economic  and  social 
base  of  the  country? 

I  have  gotten  my  second  note  that  my  time  has  expired. 

Gentlemen,  I  would  like  to  say  that  I  think  that  we  need  to  start 
thinking  about — in  broader  terms — about  where  some  of  these 
things  are  leading  us  to,  and  what  kind  of  societv,  economic  and 
social  consequences  will  flow  from  changes  which,  when  we  see 
them  in  the  narrow  perspective,  may  not  be  fully  appreciated  aa 
having  these  larger  implications. 

Mr.  Shimberg.  May  I  make  one  comment,  Mr.  Chairman? 

The  European  experience — aa  I  think  you  probably  know,  is  that 
in  many  European  countries  housing  is  a  government  function.  The 
housing  is  built,  provided  and  allocated  by  the  government. 

I  hope  that  we  never  come  to  this  situation  in  the  United  States. 

The  Chairman.  It  is  Senator  Proxmire's  turn. 

I  would  like  to  comment  once  again,  though,  there  is  no  Senator 
on  this  committee  who  feels  more  strongly  against  concentrations 
in  a  few  large  institutions.  But  again,  if  we  do  not  concentrate  on 
the  problem  within  the  traditional  depository  institutions,  while 
the  new  boys  again  run  wild,  there  is  where  your  concentration 
will  be. 

The  20  institutions  that  Senator  Sarbanes  talks  about  will  not  be 
Chase  Manhattan  and  Citicorp;  it  wil!  be  Sears  and  it  will  be 
Merrill  Lynch. 

Senator  Proxmire? 

WHERE   IS  THE   MONEY  GOING? 

Senator  Proxmire.  To  follow  up  a  little  bit  on  Senator  Sarbanes' 
point:  Where  is  this  money  going? 

It  seems  to  me,  more  than  ever  before  in  our  history — at  least  in 
peacetime — that  money  is  going  into  Federal  securities.  We  have  a 
trillion  dollar  national  debt.  It  will  be  $1,079  trillion  by  the  end  of 
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the  fiscal  year.  In  fact,  the  Secretary  of  the  Treasury  has  indicated 
he  will  come  back  not  just  once,  but  probably  twice,  to  ask  for 
further  increases. 

That's  why  it  seems  to  me  that  this  policy  we  are  following  now, 
of  a  loose  fiscal  policy,  expansionary  fiscal  policy,  and  a  tight — very 
tight — monetary  policy,  is  wrong.  I  realize  that  the  Federal  Reserve 
has  no  alternative.  And  I  support  Voicker — what  he  is  doing.  He  is 
the  only  game  in  town  fighting  inflation. 

But  we  have  to  get  the  fiscal  policy  in  order,  and  until  we  do,  it 
is  just  plain  murder  for  you  gentlemen. 

The  Chairman.  If  this  is  a  loose  fiscal  policy,  what  have  we  had 
before? 

Senator  Proxmire.  It's  about  the  same.  We  are  going  to  have 
about  a  360  billion 

The  Chairman.  Which  other  Congress  has  cut  $50  billion  out  of 
the  1981  and  1982  budget,  in  any  2-year  period? 

Senator  Proxmire.  Which  Congress  has  cut  taxes  but  about  as 
much  and  increased  defense  spending — so  you  are  exactly  where 
you  were  before? 

You  cannot  have  it  both  ways.  You  and  I  both  voted  to  cut  the 
spending,  but  we  also  voted  to  cut  the  taxes.  It  seems  to  me  we 
either  have  to  cut  spending  more  or  restore  some  of  the  tax  cuts,  or 
recognize  that  the  housing  industry  is  going  to  continue  to  be  in 
very  great  difficulty. 

The  Chairman.  There  is  no  tax  cut.  There  is  a  decrease  in  the 
increase  of  taxation.  That  is  all  that  has  taken  place. 

Excuse  me.  I  will  be  quiet.  Go  ahead. 

Senator  Proxmire.  Let  me  ask  you  gentlemen.  I  realize  that  you 
may  not  all  be  economists;  maybe  you  are.  But  it  seems  to  me  that 
we  have  to  take  another  look  at  the  economic  policy.  We  have 
always  assumed  in  the  past  that  if  we  increase  Federal  spending, 
not  balance  the  budget,  we  can  increzise  employment. 

The  situation  is  not  that  way  now.  We  have  industries  that  are 
so  sensitive  to  high  interest  rates  and  the  credit  policy,  and  so 
important  for  employment  in  this  country,  that  they  are  suffering 
very  much  and  will  suffer  more  if  we  continue  to  follow  this  kind 
of  a  policy. 

The  fact  is— and  you  gentlemen  can  correct  me  if  I  am  wrong — 
every  housing  start  means  about  2  man-years  of  work.  We  need 
another  million  housing  starts.  We  would  have  the  million  housing 
starts  if  we  had  a  reasonable  rate  of  interest.  That  would  be 
another  2  million  jobs. 

In  the  automobile  industry,  probably  another  400,000  or  500,000 
jobs  if  we  had  reasonable  rat^  of  interest. 

We  get  the  rate  of  interest  by  following,  as  I  say,  a  tighter  fiscal 
policy. 

I  think,  for  one  of  the  few  times  in  recent  history,  it  is  very 
clear — if  you  want  to  expand  the  economy  and  provide  more  jobs, 
you  do  it  by  following  a  more  stringent  fiscal  policy,  not  a  looser 
fiscal  policy. 

May  I  get  a  response  on  that  from  any  of  you  gentlemen? 

Mr.  Coles? 

Mr.  Coles.  I  would  not  disagree  with  that.  Senator. 
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Nominal  rates  of  interest  will  ultimately  reflect  real  rates  of 
interest.  And  so,  the  effort  has  to  be  made  on  the  question  of 
inflation.  Certainly  a  stable  monetary  policy,  coupled  with  a  re- 
sponsible fiscal  policy,  and  factoring  in  the  other  things  that  do 
affect  inflation,  will  bring  real  rates  of  interest  down  and  inflation 
down.  And  real  rates  of  interest,  added  to  that,  will  result  in 
nominal  rates  of  interest  which  are  not  excessive. 

So,  we  do  support  a  stable  monetary  policy,  and  not  one  given  to 
fine  tuning,  as  has  been  the  case  in  the  past. 

Senator  Proxhire.  Let  me  get  back  to  the  speciflc  legislation 
that  is  before  us.  You  recommend  direct  investment  authority  in 
real  estate  for  S.  &  L.'s. 

What  about  the  REIT's  experience?  Shouldn't  we  be  cautious 
about  that? 

And  should  the  authority  be  limited  to  housing  related  to  real 
estate,  rather  than  commercial  building? 

Mr.  Coles.  I  will  respond  based  on  my  personEil  experience. 

I  was  a  commercial  banker  at  the  time  that  REIT's  once  again 
came  into  viwue.  I  saw  the  unbridled  growth  of  REIT's  ei^panding 
into  marketplaces  with  which  the  REIT's  were  unfamiliar.  That  led 
to  severe  problems  in  tiiat  industry.  On  the  other  hand,  I  have 
been  president  of  a  savings  and  loan  in  the  State  of  California  and 
the  State  of  Texas,  where  direct  investment  in  real  estate  has  been 
permitted.  I  have  seen  that  authority  used  judiciously. 

I  think,  if  we  are  going  to  remain  basically  housing  specialists — 
and  I  think  moat  of  us  in  our  industry  will — that  we  will  see  from 
time  to  time  changes  in  our  spread  income.  That  is  the  income 
derived  between  the  cost  of  our  liabilities  and  the  yield  of  our 
assets. 

We  need  additional  powers  to  ameliorate  those  reductions  in 
spread  income  that  occur.  Direct  investment  in  real  estate  utilizes 
the  skills  and  expertise  that  we  have  in  our  institutions. 

We  do  support  direct  investment. 

Senator  PitoxMiSE.   Mr.   Wood,  what  is  your  reaction  to  that? 

Mr.  Wood.  We  are  very  concerned  about  this  strict  monetary 
policy  that  you  are  talking  about.  I  would  like  to  comment  on  that 
if  I  might.  First,  the  monetary  policy. 

Senator  Proxmire.  Yes,  sir.  I  wish  you  would. 

Mr.  Wood.  We  think  there  are  so  many  of  us  being  killed  in  this 
process  that  there  has  to  be  just  a  little  relaxation  of  the  targets. 
We  do  believe  in  what  Chairman  Volcker  is  doing.  We  think 
stronger  policy  has  to  be  instituted.  In  the  long  run,  we  think  it 
will  benefit  us  all,  but  we  have  urged  him  to  release  that  just  a 
little  bit,  euid  we  think  that  would  not  hurt  the  economy  that 
much. 

But  in  the  meantime,  too  many  of  us  are  going  down  the  drain. 
The  costs  are  too  high  at  this  point.  We  are  backing  his  position  on 
that. 

Mr.  Brooks.  Senator,  could  I  comment  on  the  real  estate  invest- 
ment? 

We  favor  it.  As  Mr.  Coles  has  stated,  some  States  have  it.  We  feel 
Federal  associations  should  have  it.  We  feel  this  is  another  profit 
center  for  us;  and  we  are  talking  about  survival.  And  we  talked 
about  that  before. 
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It  is  a  modest  authority  we  are  talking  about — 10  percent  of 
assets.  And  in  the  case  of  my  own  association  and  many  others  I 
know  of,  it  enables  us  to  go  into  partnership,  if  you  will,  with  some 
of  the  homebuilders  and  realtors  and  others,  in  developing  proper- 
ty on  a  joint  venture  basis.  And  this  enhances  them.  It  gives  them 
broader  m^nitude  as  far  as  their  investments,  and  it  also  brings 
housing  on  line  which  is  so  badly  needed  today. 

We  would  hope  that  this  would  be  put  in  the  bill — that  direct 
real  estate  investment  would  be  permitted. 

Senator  Proxmire.  Go  ahead,  sir. 

Mr.  Shimberg.  With  reference  to  direct  investment  in  real 
estate,  there  is  a  provision  in  this  bill  which  would  expand  the 
percentage  of  assets  that  could  be  put  into  service  corporations. 
The  homebuilding  industry  has  had  a  very  bad  experience  in  gen- 
eral in  this  area. 

We  have  found  in  a  number  of  places — and  we  have  set  this  out 
in  the  prepared  statement  that  we  submitted  to  this  committee — 
that  in  effect  this  is  unfair  competition.  There  are  Federals  in  this 
country,  who  through  their  corporations,  make  below-market-rate- 
interest  loans  only  on  their  projects  and  discriminate  against  other 
people. 

Now,  if  this  is  the  result  of  more  investment  in  real  estate  and 
expansion  of  the  service  corporation  concept  to  the  Federals — true, 
it  may  result  in  more  profit  to  the  thrift  industry;  but  we  believe 
that  that  profit  will  be  greatly  at  the  cost  of  the  housing  industry, 
and  ultimately  will  not  produce  better  housing  in  this  country. 

Senator  Proxmire.  You  would  want  to  remove  the  discriminato- 
ry practice  and  still  permit  them  to  invest,  as  long  as  it  is  not 

Mr.  Shimberg.  If  you  are  going  to  permit  this  and  expand  it, 
then  I  would  certainly  hope  that  you  would  put  some  strong  lan- 
guage in  there  which  would  make  it  clear  that  the  purpose  of  this 
is  not  the  discriminatory  kind  of  action  that  has  occurred  in  the 
past. 

Senator  Proxmire.  Thank  you,  sir. 

Or.  RiEDY.  I  would  like  to  react  to  your  comment  about  public 
policy. 

I,  like  you,  am  a  former  economist.  At  least  we  agree  with  the 
need  to  tighten  fiscal  policy  and  loosen  up  monetary  policy  a  little 
bit  as  a  result.  I  think  the  reason  is  because  we  realize  that  the 
sectors  that  are  being  affected  most  by  the  very  high  level  of 
interest  rates  are  those  that  rely  upon  consumer  credit  to  finance 
the  transactions — automobiles  and  housing  are  prime  examples. 
We  have  to  realize  today  that  consumers  cannot  out-muacle  the 
Federsd  Government  or  large  corporations  in  the  credit  markets. 

We  do  have  a  vested  interest  in  bringing  down  interest  rates.  At 
the  same  time,  I  think  we  have  to  be  aware,  if  we  are  going  to 
protect  housing,  that  at  least  we  have  to  remove  the  impediments 
in  the  housing  market  while  we  are  going  through  all  of  these 
other  cross-currents,  so  that  we  do  not  make  the  problem  worse 
before  we  have  a  chance  for  public  policy  to  work. 

Mr.  Brooks.  Could  I  make  a  quick  response  to  Mr.  Shimberg? 

The  way  we  have  viewed  our  investment  in  a  service  corporation 
is  as  a  supply  of  lots  for  the  smaller  homebuilders,  utilizing  this 
money  and  developing — taking  rural  land  and  developing  it — into 
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lots  that  the  homebuilders,  who  ordinarily  could  not  carry  them — 
or  warehousing  them  for  the  homebuilders.  And  it  has  worked  very 
well  for  them  and  for  us. 

Senator  Proxmire.  My  time  is  up. 

Could  I  ask  just  one  more  quick  question  of  Mr.  Brooks? 

COMMERaAL  LOAN  POWER 

M*-.  Brooks,  would  you  support  this  legislation  if  commercial  loan 
power  were  removed? 

Mr.  Brooks.  You're  asking  me,  sir? 

Senator  Proxmire.  Yes,  sir. 

Mr.  Brooks.  If  the  commercial  loan  power  were  removed;  yes.  We 
would  still  support  it. 

Again,  with  the  commercial  loan  power,  it  would  give  us  an 
add^  chance  of  more  profitability,  which  means  that  there  would 
be  a  greater  chance  of  survival;  and  therefore,  we  could  do  our  job 
better  and  continue  to  serve  homebuilding. 

I  do  not  think  that  it  is  going  to  hurt  homebuilding  at  all. 

Senator  Proxmire.  Mr.  Coles? 

Mr.  Coles.  My  position  would  be  exactly  the  same,  Senator. 

Senator  Proxmire.  You  would  still  support  the  legislation? 

Mr.  Coles.  We  would  prefer  to  keep  the  commercial  loan  powers 
in  there.  We  are  uncertain  of  the  kind  of  world  we  would  be 
competii^  in  2  years  out.  The  commercial  lending  option  is  a  very 
important  part  of  this  package. 

Mr.  Masterton.  Senator,  let  me  just  say — in  the  mutual  savings 
bank  industry,  we  would  rank  the  commercial  loan  and  demand 
deposit  powers  as  the  top  priority  for  industry  that  comes  out  of 
th&  bill. 

The  comparison  that  was  given  earlier,  of  the  20-employee  sav- 
ings and  loan,  is  not  the  typical  prototype,  I  believe,  of  the  savings 
and  loan,  and  certainly  not  the  savings  bank  industry.  Our  average 
savings  bank  is  $200  million,  $250  million  in  size.  Many  of  us  are 
the  leading  investors  in  our  redevelopment  areas.  We  are  the 
people  who  work  with  the  builders  and  developers  in  carrying  that 
prgiect  all  the  way  to  fruition. 

We  have  to  manage  their  moneys.  We  work  very  closely  with 
them.  The  commercial  lending  and  demand  deposit  powers  are 
extremely  critical  to  us,  but  I  would  simply  say  this: 

These  bills  contemplate  a  new  type  of  institution  that  is  neither 
a  commercial  bank  nor  the  historic,  totally  housing-oriented  insti- 
tutions, but  are  between  the  two. 

And  many  of  our  savings,  including  many  in  your  State,  Senator, 
are  already  in  this  mode.  These  powers  are  partially  implemented 
already  at  the  State  level;  and  partially  implemented  at  the  Feder- 
al level.  But  we  need  some  extension,  and  the  commerciid  lending 
and  depository  powers  we  seek  lead  the  pack  as  far  as  developing 
that  business. 

The  Chairman.  Gentlemen,  I  suppose  we  could  debate  general 
economic  policy  all  day — and  I  am  not  a  former  economist. 

I  think  the  world  might  be  better  off  if  all  economists  were 
former  economists.  [Laughter.] 

I  don't  know.  But  in  any  event,  to  get  back  to  some  of  the 
specifics  of  the  bill.  Some  of  you  have  mentioned  in  your  testimony 
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about  the  inappropriateness  of  truth  in  lending  disclosures  in  real 
estate  lending. 

Would  any  of  you  gentlemen  like  to  expand  in  more  detail  on 
that? 

Mr.  Wood.  One  comment.  The  new  adjustable  rate  mortgages 
and  creative  financing  techniques  make  it  very  difficult  for  our 
industry,  Mr.  Chairman,  to  comply  with  truth  in  lending. 

We  do  not  believe  truth  in  lending  was  intended  to  apply  to  real 
estate  agents  as  loan  arrangers.  And  I  agree  with  you  on  your 
position  on  that. 

Dr.  RiEDY.  The  mortgage  bankers  would  feel  the  same  way  about 
the  impossibility  of  comparing  the  adjustable-rate  mortgages  to  a 
fixed-rate  loan.  It  just  doesn't  work. 

Mr.  Masterton.  Frankly,  we  think  the  truth-in-lending  has  prob- 
ably gotten  its  major  impact  as  far  as  housing  is  concerned,  and 
home  financing.  And  we  question  whether  it  still  has  any  great 
benefit  to  the  public.  In  the  installment  area,  it  probably  has  some 
lingering  benefits;  in  the  housing  area,  we  doubt  it. 

We  would  just  as  soon  see  it  dropped  as  far  as  everyone  is 
concerned. 

However,  if  we  are  subject  to  it,  and  if  in  fact  over  50  percent  of 
the  deals  that  are  being  made  by  the  realtors  today  are  under 
creative  finance,  it  should  apply  to  both. 

If  the  consumers  be  protected,  and  the  realtors  want  to  be  in  the 
finance  business,  the  same  rules  should  apply  to  them. 

BUHINATE  TRUTH   IN   LENDING 

The  Chairman.  Let  me  ask  you  this:  Short  of  totally  eliminating 
truth  in  lending  for  real  estate  procedures,  what  type  of  appropri- 
ate disclosures  would  you  or  could  you  suggest,  rather  thfui  using 
the  sfime  type  of  disclosures  on  all  types  of  lending,  which  obvious- 
ly is  very  cumbersome,  particularly  as  you  get  into  all  of  these 
different  types  of  new  creative  finfuicing  instruments? 

Do  you  just  simply  want  it  eliminated,  or  can  you  suggest  some 
specific  disclosures  that  would  be  helpful? 

Dr.  RiEDY.  I  think  we  would  prefer  to  have  it  eliminated.  Our 
experience  has  shown  that  what  consumers  want  is  simply  the 
monthly  payment,  in  particular,  and  the  costs  involved  in  the 
dosing  settlement.  With  an  ARM  that  will  change  after  3  years, 
there  is  no  way  you  can  give  enough  examples  of  what  will  chzuige, 
too.  Even  if  it  is  capped,  the  most  you  can  say  is  it  will  not  go  more 
than  that  much  higher  or  lower. 

The  Chairman.  If  you  have  total  elimination,  what  types  of 
protections  do  you  have  for  the  consumer?  I  realize  the  difficulty.  I 
understand  what  you  are  saying.  But  I  am  talking  about  going 
from  one  extreme  to  a  disclosure  that  is  so  complicated  it  means 
nothing,  to  no  disclosure  at  all.   Is  there  some  middle  ground? 

Mr.  Brooks.  I  might  say,  Mr.  Chairman,  as  you  know,  the  sav- 
ings and  loan  associations  as  well  as  the  banks  are  examined 
periodically.  They  look  at  all  of  our  mortgage  loan  files.  It  is  fill 
laid  out  for  them.  I  think  that,  by  itself  would  do  a  lot  to  make 
sure  that  the  consumer  got,  shall  we  say,  a  reasonable  deal — a  fair 
deal,  if  you  will. 

The  Chairman.  Any  other  comments  on  truth  in  lending? 
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S.  1720  would  remove  the  volume  limitations  on  old  loana,  pur- 
chases by  FNMA  and  FHLMC.  Mortgage  bankers  have  expressed 
concern  that  the  conversion  of  these  old  mortgages  into  highly 
liquid  mortgage  backed  securities  coupled  with  proposed  changes  to 
the  accounting  rules  for  losses  for  thrift  institutions  could  prompt  a 
massive  sale  of  the  certiflcates  when  interest  rates  moderate.  Suoh 
a  sale  would  force  mortgage  interest  rates  up  prematurely,  aa 
suggested  by  the  mortgage  bankers. 

I  would  like  your  opinions  on  the  statement  of  the  mortgage 
bankers  in  this  area. 

Mr.  Coles.  We  would  disagree  with  that  position.  We  think  the 
marketplace  will  exercise  a  discipline  over  the  number  of  older 
mortgages  or  FHLMC  or  FNMA  certificates  that  are  sold  into  it. 
The  powers  are  certainly  important  for  FHLMC  and  FNMA  in  that 
the  certificates  that  they  will  be  issuing  to  our  institutions  are 
more  liquid,  are  acceptable  investments  to  a  broader  array  of  inves- 
tors. We  think  that  this  will  ultimately  mean  accessing  funds  that 
are  not  currently  available  to  our  institutions.  And  those  funds  will 
flow  back  into  housing. 

I  would  like  to  add  at  this  point,  Mr.  Chairman,  that  the  Nation- 
al League  supports  the  broader  rechartering  legislation,  proposed 
by  FHLMC.  We  look  forward  to  the  introduction  of  this  bill  and 
urge  you  to  hold  hearings  on  it  as  soon  as  possible. 

The  Chairman.  Mr.  Brooks,  do  you  have  any  comment? 

Mr.  Brooks.  Very  succinctly,  I  think  this  would  follow  the  pur- 
pose of  many  of  the  other  provisions  of  this  bill,  to  keep  the  S,  &  L. 
business  more  viable.  In  my  case,  it  would  help  us  get  rid  of  these 
low  yielding  mortgages  so  we  could  turn  around  and  invest  in  new 
mortgages.  I  do  not  see  how  it  could  hurt  us. 

Mr.  Masterton.  Senator,  I  think  you  can  be  assured  as  the  rates 
dropped,  our  banks  wilt  be  seeking  every  opportunity  to  dispose  of 
existing  loans,  service  them,  and  roll  those  dollars  over  into  new 
activities.  The  use  of  the  certificate  form  facilitates  this.  Plus  it 
gives  us  an  excellent  vehicle  to  use  as  support  for  consumer  repur- 
chfise  Etgreements  and  other  sales  to  the  general  public  of  portions 
of  our  portfolio.  It  is  a  very  constructive  move.  A^  far  as  its  effect 
on  the  market,  I  think,  on  either  side  of  that  argument  it  would  be 
purely  speculative. 

The  Chairman.  Would  you  consider  supporting  the  purchase 
limitation  on  a  1-year  basis? 

Mr.  Masterton.  Could  you  define  that  better,  Senator? 

The  Chairman.  Just  waive  the  purchase  limitations  for  1  year. 

Mr.  Masterton.  I  cannot  comment  at  this  time.  I  have  to  evalu- 
ate that  in  more  depth. 

The  Chairman.  Do  you  have  any  comments  on  the  temjmrary 
waiver? 

Mr.  Brooks.  If  you  put  it  in  and  it  caused  a  lot  of  problems,  of 
course,  the  Congress  can  always  reverse  itself.  I  cannot  see  why 
you  should  put  it  on  a  1-year  basis. 

Mr.  Masterton.  I  think,  frankly,  if  there  is  that  much  of  a 
problem  with  it,  let's  get  started.  I  think  the  1-year  limitation  on 
the  aging  of  assets  is,  I  think,  archaic.  You  have  got  seasoned  loans 
on  the  books  which  are  much  better  security.  Let  s  get  started  with 
it.  I  think  if  we  wait  until  everything  is  ready  to  go,  and  perfect 


dbyGoOt^Ic 


624 

and  in  place,  we  will  all  be  back  here  at  the  next  cycle  of  the 
economy  sajnng,  "We  need  some  more  powers  for  the  thrifts."  We 
would  rather  just  get  moving. 

Dr.  RiEDY.  I  don't  want  equal  time  with  all  of  these  gentlemen, 
but  I  would  like  to  explain  the  Mortgeige  Bankers  position.  We 
understand  the  need  for  certain  expedients  today  to  help  out  the 
thrift  institutions  in  particular.  And  that  is  why  we  propose  the  1- 
year  waiver.  But  the  original  language  creating  the  FHLMC  and 
granting  FNMA  authority  to  purchase  conventional  loans  speciii- 
Cidly  said  that  their  purchases  of  conventional  loans  were  geared 
toward  the  bringing  of  eidditional  money  into  the  mortgage  mar- 
kets. 

If  we  are  going  to  change  their  major  role  in  the  market,  then 
we  feel  we  should  talk  about  that.  And  the  way  to  do  that  more 
extensively  than  we  are  doing  here  as  sort  of  an  add-on  to  the 
legislation,  in  a  way — is  to  have  separate  hearings  and  concentrate 
on  that  issue.  But  rather  than  wait  for  that  to  occur,  the  1-year 
waiver  lets  us  get  started,  frees  it  up  and  lets  Congress  look  at  it 
again,  a  year  later.  We  know  that  there  is  a  need  for  help  right 
now. 

The  Chairman.  Thank  you. 

Gentlemen,  I  have  additional  questions  of  a  detailed,  technical 
nature  that  I  would  like  to  submit  to  you  for  your  response  in 
writing. 

Senator  Sarbanes,  do  you  have  additional  questions  you  would 
like  to  2isk?  I  would  like  to  close  the  hearing  by  noon. 

Senator  Sarbanes.  I  have  just  a  few,  Mr.  Chairman.  I  will  not 
take  very  long. 

SEARS  AND  ROEBUCK  SAVINGS  &   LOAN   DIVISION 

I  did  not  follow  up  on  a  comment  that  you  made,  Mr,  Riedy.  We 
were  discussing  the  level  playing  field,  and  the  possibility  of  con- 
centration of  powers.  As  I  understood  it,  you  took  the  view  that  if 
Sears,  Roebuck  were  in  there  that  they  in  effect  would  have  an  S. 
&  L.  division  of  the  Sears,  Roebuck  financial  conglomerate,  and 
therefore,  they  would  be  paying  attention  to  the  traditional  con- 
cerns of  S.  &  L.'s  through  their  "Sears,  Roebuck  S.  &  L.  Division." 
Is  that  your  point? 

Dr.  Riedy.  That  would  be  their  internal  management  point  of 
view,  and  of  course  the  S.  &  L.  then  would  be  operating — compet- 
ing with  other  S.  &  L.-type  institutions,  which,  granted,  are  evolv- 
ing. Sears  would  then  have  to  choose  between,  say,  a  bank,  com- 
mercial bank  as  we  know  it  today,  and  an  S.  &  L.  as  we  know  it 
today,  in  terms  of  where  it  would  allocate  its  resources  in  compet- 
ing in  the  market. 

Senator  Sarbanes.  The  decisions  for  the  S.  &  L.  division,  though, 
would  be  made  centrally  at  the  Sears,  Roebuck  headquarters,  and 
not  by— in  the  board  rooms  of  the  S.  &  L.'s  across  the  country; 
would  that  be  correct? 

Dr.  Riedy,  I  respectfully  would  not  eigree  with  that.  I  think  the 
function  of  the  savings  and  loan,  whatever  it  turns  out  to  be,  will 
have  to  be  made  close  to  the  action  by  the  management  of  that 
savings  and  loan.  They  have  to  report  to  the  board  at  Sears,  grant- 
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ed,  as  will  every  other  affiliate.  But  you  have  to  keep  the  practical 
decisions  within  the  management  of  the  institution. 

Senator  Sarbanes.  I  think  that  is  a  responsive  answer.  Let  me 
ask  you  this  question:  How  meuiy,  if  we  just  think  about  this,  going 
down  this  path,  how  many  Sears,  Roebuck-type  aggregations  would 
you  anticipate— first  of  all,  would  you  anticipate  each  of  them  to 
have  their  own  S.  &  L.  division? 

Dr.  RiEDY.  I  think  each  of  them  will  have  their  own  mortgage 
lending  type  operation.  A  lot  of  them  have  mortgage  banking  firms 
right  now. 

Senator  Sarbanbs.  How  many  such  aggr^ations  would  you 
expect  this  to  have  in  the  country,  with  these  S.  &  L.  divisions? 

Eh-.  RiEDY.  I  do  not  know  how  many  Merrill  Lynches  there  are  on 
the  horizon,  but  we  will  find,  as  I  mentioned  earlier— with  respect 
to  the  bank  holding  companies'  buying  up  much  of  the  mortgage 
banking  industry — that  evolution  sort  of  died  out  and  now  they  are 
rethinking  it.  We  will  have  this  surge,  I  believe,  of  financial  con- 
glomerates, and  then  there  may  be  a  backing  off  as  they  decide 
that  it  maybe  was  not  as  profitable  as  they  thought  it  would  be,  eis 
an  investment. 

Senator  Sarbanes.  If  I  and  some  others  fu-e  sort  of  the  boeu^  of 
directors  of  em  S.  &  L.,  what  are  the  prospects  for  me  of  competing 
with  the  S.  &  L.  division  of  Sears,  Roiebuck,  or  the  S.  &  L.  division 
of  Merrill  Lynch,  or  the  S.  &  L.  division  of  Citicorp,  and  so  forth? 
What  would  be  my  chances  of  sort  of  working  against  them? 

Dr.  RiEDY.  I  thmk  they  will  be  good.  But  I  also  assume  that  we 
will  have  interstate  branching  and  that  the  S.  &  L.  that  is  not  the 
conglomerate-oriented  S.  &  L.  will  operate  in  many  States,  and  will 
have  to  have,  necessarily,  good  economies  of  scale  by  being  big,  in 
and  of  itself  It  will  have  to  play  by  the  same  rules,  though — the 
same  regulations. 

Senator  Sarbanes.  If  we  have  that— that's  an  interesting  point. 
If  we  have  that,  this  interstate  branching,  wouldn't  it  be  easier  for 
Merrill  Lynch  or  Sears,  Roebuck  to  move  down  as  it  were  into  that 
area  of  activity  than  it  would  be  for  me?  I  am  now  positing,  when  I 
say  "me,"  that  I  am  a  small  single  S.  &  L.  who  has  been  doing  a 
good  job  for  a  long  time  in  eui  area. 

But  how  would  I  move  from  that  position  into  this  interstate 
range  of  activities  that  would  enable  me  to  compete  with  the  S.  & 
L.  division  of  Sears,  Roebuck  or  of  Merrill  Lynch? 

Dr.  RiEDY.  I  think  what  will  happen,  as  I  ssdd,  is  that  the  econo- 
mies of  scale  will  become  increeisingly  important.  The  smaller  insti- 
tutions will  be  bought  up  by  larger  institutions. 

Whether  we  like  it  or  not,  that  has  already  happened  in  the 
consumer  credit  field,  and  it  is  happening  in  the  real  estate  indus- 
try. That  is  where  we  are  going.  We  can  resist  it,  but  I  think  that 
is  the  inevitable  conclusion  of  the  need  for  economies  of  scale, 
whether  or  not  we  are  in  an  inflationary  environment. 

Senator  Sarbanes.  I  see  that  your  colleagues  would  like  to  com- 
ment. 

Mr.  Coles.  We  do  not  have  to  speculate  on  what  an  S.  &  L. 
division  of  Sears,  Roebuck  would  be,  or  how  it  would  compete. 
Sears,  Roebuck  for  20  years  has  owned  a  savings  and  loan  in  the 
State  of  California,  Allstate  Savings  and  Loan,  and  that  association 
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has  not,  in  my  opinion,  benefited  greatly  from  its  ownership  by 
Sears.  Its  market  share  growth  has  not  been  extraordinary.  Its 
return  on  net  worth  has  not  been  extraordinary.  And  other  inde- 
pendently owned  S.  &  L.'s  have  more  than  held  their  own,  so 
bigness  itself  I  do  not  think  provides  a  strong  competitive  edge. 

I  would  much  rather  be  competing  eigainst  a  branch  of  Bank  of 
America  who  came  to  Houston  than  a  branch  of  Texas  Commerce 
Bank  that  is  located  in  my  own  town.  I  do  not  fear  the  undue 
concentration. 

Mr.  Wood.  I  was  going  to  say  that  we  have  an  example  to  look  at 
by  way  of  holdit^  companies  within  the  States,  at  least  within 
mine.  The  holding  company  board  does  make  the  loan  policy,  does 
say  where  the  money  is  going,  even  hires  and  fires  the  people  at 
the  local  bank  level  without  their  local  board's  permission.  I  think 
you  have  adequately  expressed  our  position,  that  is,  we  are  con- 
cerned about  big  concentrations  of  credit.  We  do  not  believe  that 
just  because  they  are  in  these  other  fields  that  they  should  be 
treated  as  problem  children,  and  that  should  not  be  regulated.  We 
cannot  permit  large  corporations  to  take  over  all  the  banking 
areas,  real  estate  areas,  and  others,  and  we  do  not  think  that  what 
is  proposed  here  is  going  to  solve  the  small  savings  and  loan  or 
thrift  industry's  problems  in  competing  with  those  big  boards. 

I  can  visualize  us  sitting  here  next  year,  just  like  we  were  doing 
now,  and  saying  the  DIDC  is  not  working,  this  is  not  working,  this 
is  not  what  Congress  intended. 

We  think  this  legislation  is  a  piecemeal  approach — Euid  ftgree 
that  maybe  we  should  move  very  slowly  in  this  area  away  from  our 
traditional  concept.  We  should  really  look  at  the  overall  picture  to 
try  and  react  to  it,  as  distinguished  from  coming  in  and  saying, 
"You  all  can  have  the  right  now  to  compete  with  the  commercial 
banks,  and  next  week  you  can  have  the  right  to  compete  with  real 
estate  people"— which  is  the  way  Chairman  Pratt  is  moving  with 
this.  He  has  already  said  you  can  get  into  property  management. 
What  is  the  next  step?  Where  does  it  end?  And  they  are  in  char- 
tered, favored  positions,  whether  we  like  it  or  not,  and  they  are 
regulated. 

Now,  we  have  people  who  are  competing  that  are  not  regulated. 
Let's  look  at  that,  and  look  at  that  overall  picture,  rather  thfui 
piecemeal,  saying,  "Here,  we  will  let  you  do  this.  Next  week  we 
will  let  you  do  this."  We  are  moving  in  deregulation  and  we  are 
getting  complaints  that  the  DIDC  is  not  doing  it  right. 

Senator  Sarbanes.  I  want  to  ask  one  other  broad  question  of  you, 
and  that  is  the  role  of  the  Federal  Government  and  the  role  of  the 
State  governments  in  the  areas  in  which  you  all  operate. 

Mr.  Masterton.  Let  me  touch  on  a  portion  of  that 

Senator  Sarbanes.  And  particularly  with  a  sensitivity  to  the  old 
aphorism  that  "what  is  sauce  for  the  goose  is  sauce  for  the 
gander." 

Mr.  Masterton.  I  am  not  sure  I  can  address  that  in  the  manner 
you  would  prefer,  since  I  am  not  much  of  a  cook,  nor  an  economist. 

But  let  me  point  out  an  area  that  perhaps  may  not  be  self- 
evident,  but  concerns  both  of  your  comments,  and  those  of  Chair- 
man Garn.  You  have  been  concerned  about  the  concentration  of 
power,  Senator.  You  have  been  concerned  about  the  interstate 
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issues.  We  understand  that  we  are  goin^  to  be  disadvantaged  as  an 
industry  at  this  point  in  time  wiUi  high  interest  rates.  We  are 
willing  to  take  our  bite  out  of  the  inflation  apple  along  with 
everybody  else.  The  problem  is  that  the  current  thrust  of  regula- 
tion— I  do  not  want  to  iceep  whipping  on  the  DIDC,  but  obviously  I 
am  doing  so — but  the  net  result  of  those  actions  is  to  promote 
further  concentration. 

The  answer  is  when  our  institutions  get  in  difficulty  to  mei^e 
them  out  of  existence,  to  concentrate  them,  by  a  policy  of  the 
Federal  agencies.  When  two  of  our  institutions  cannot  be  merged 
with  each  other,  and  the  regulator's  priority  may  not  be  to  merge 
two  thrifts,  there  is  more  concentration — interstate,  multistate, 
and  so  on.  The  direct  result  of  DIDC's  policies  leads  to  interstate 
banking. 

Now,  what  I  am  suggesting  here  is  that  Congress  should  be 
concerned  about  this  de  facto  policy.  We  cannot  say  just  that  it  is 
the  problem  of  inflation,  the  problem  of  high  money;  it  is  the 
times.  Those  problems  are  being  exacerbated  by  the  actions  of 
DIDC.  It  is  happening  and  DIDC  is  accelerating  the  process — it  is 
not  just  the  issue  of  September  22  decisions  but  what  they  have 
done  in  the  past,  Issue  after  issue.  We  have  had  to  go  to  the  courts. 
We  have  prevailed  in  the  courts. 

Now,  on  that  one  portion  of  the  issue,  many  of  those  issues  are 
States'  rights  issues — the  merger  consolidations  are  States'  rights 
issues.  But  it  seems  to  us  that  the  Congress  has  got  to  restate  its 
position  on  this.  What  do  you  intend  for  interstate  banking.  What 
do  you  intend  for  concentration  of  resources?  What  do  you  intend 
relative  to  the  support  of  institutions  tliat  are  in  extreme  positions 
because  of  national  policy  relative  to  monetary  control? 

To  just  view  DIDC  as  a  separate  instrumentality  that  is  going  to 
monitor  the  process  of  decontrol,  in  our  opinion,  gets  back  to  earli- 
er questions  about  what  our  reaction  was  to  the  earlier — last  year's 
law,  and  the  implementation  of  it.  It  is  so  far-reaching,  it  touches 
each  of  the  issues  that  you  are  concerned  about.  Senator. 

I  hope  today  we  have  shed  some  light  on  that.  It  is  not  separate 
from  the  powers  issue.  We  cannot  sit  and  say,  "Sure,  I  would  like 
to  favor  John's  position  on  realtors.  I  cannot  get  into  his  business." 
But  I  drove  the  other  day  from  Hartford  to  New  Haven,  and  I  saw 
more  Merrill  Lynch  realtors  signs  in  front  of  houses  for  sale  than 
any  other  firm.  The  realtors  have  latched  up  with  the  big  firms. 
Senator  Gam's  concerns  about  the  multiindustry  groups  are  there. 

When  it  comes  down  to  the  broadening  of  the  powers  for  the 
thrifts,  it  just  seems  to  me  we  cannot  say  these  are  new  issues. 
These  are  issues  we  have  been  debating  here  for  20  years.  We  have 
got  to  look  at  structure  in  those  institutions  to  be  viable,  or  merge 
them  out  of  existence,  or  put  them  interstate,  or  concentrate 
powers — because  that  is  the  alternative  we  are  being  presented 
with. 

INTERSTATE   MERGERS 

Mr.  Brooks.  In  responding  to  your  question,  I  think  the  current 
leadership  of  the  regulatory  agencies,  if  they  had  their  way,  would 
favor  complete  elimination,  as  far  as  State  boundaries  are  con- 
cerned. There  would  be  interstate  mergers.  The  principal  item  in 
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the  commercial  bankers'  testimony  yesterday,  I  understand,  was 
that  one  of  their  priorities  was  a  takeover  of  thrifts  by  banks.  And 
as  far  as  the  Federal  Government  is  concerned,  thank  God  we  have 
the  Congress,  because  the  only  appeal  we  have  from  the  regulatory 
attitudes  is  in  the  Congress.  The  regulators  are  unlike  the  court 
system.  There  is  no  appellate  court. 

And  we  are  appealing  to  you,  because  that  is  the  only  way,  I  feel, 
that  we  can  save  this  thing  from  getting  further  out  of  hand.  Lord 
knows  what  is  going  to  happen  to  the  thrift  industry  if  it  is  not 
stopped.  And  it  is  not  just  the  thrift  industry;  it's  the  homebuild- 
ers,  the  realtors,  the  commercial  banks,  the  whole  thing. 

Dr.  RlEDY.  A  quick  comment.  I  think  it  is  fair  to  say  that  regula- 
tion and  l^islation  tend  to  follow  market  changes,  rather  than 
lead  them.  They  respond  to  the  changes.  I  think  that  is  true  at  the 
State  and  Federal  level. 

In  the  mortgage  market,  the  mortgage  market  has  become  a 
national  market.  One  out  of  every  two  loans,  basically,  is  sold 
interstate,  at  least  from  institution  to  institution.  I  think  because 
the  market  has  moved  ahead  to  a  national  market,  it  Is  appropri- 
ate that  the  Federal  Government  has  to  take  a  lead  to  respond  to 
the  market  forces,  if  the  State  governments  have  not. 

The  Congress  did  that  with  the  usury  preemption,  and  I  think 
today  here  to  a  great  extent  we  are  agreeing  that  it  is  necessary  for 
a  due-on-sale  preemption,  and  it  is  necessary  also,  as  far  as  we  are 
concerned,  because  of  the  evolution  of  the  mortgage  instrument, 
that  those  State  laws  that  restrict  the  use  of  adjustable  rate  mort- 
gages for  certain  kinds  of  lenders  should  also  be  preempted  to 
follow  the  national  market. 

Senator  Sarbanes.  You  would  not,  then — if  the  Congress  wished 
to  make  a  substantive  judgment  in  your  area,  with  which  you 
disagreed  on  the  substance— would  not  come  to  the  Congress  and 
say  to  us,  "You  are  not  to  address  this  issue.  This  is  a  State  issue, 
which  should  be  left  to  the  States"? 

Dr.  RiEDY.  1  cannot  answer  the  hypothetical  question. 

Mr.  Wood.  Senator,  with  due  respect,  there  are  two  of  us  here 
who  are  not  quite  in  agreement  on  the  due-on-sale  issue.  We  do  see 
that  as  a  States  issue  which  is  working,  basically,  across  the  coun- 
try, except  within  14  States.  And  there  is  a  lot  of  other  things 
happening  there,  also.  We  do  see  that  particular  issue  as  one.  But  I 
wanted  to  make  it  clear,  that  we  were  not  particularly  in  iigree- 
ment  on  that  one  issue. 

Mr.  Shimberg.  Leaving  the  due-on-sale  issue  aside,  but  with  ref- 
erence to  other  things,  the  Home  Builders'  position — and  we  recog- 
nize, and  have  more  so  over  the  years,  that  the  operation  of  the 
secondary  market  is  vital  to  mortgage  finance  in  this  country,  Eind 
with  all  of  the  new  instruments  and  all  of  the  new  mortgages  that 
have  come  along  in  the  last  year  or  so,  the  adjustable  rate  mort- 
gages,  and  all  of  the  variations  of  that,  we  have  to  have  standardi- 
zation. Otherwise,  the  money  is  not  going  to  be  available,  and  it  is 
not  going  to  flow. 

I  do  not  know  any  other  way  that  you  can  get  that  other  than  by 
the  Federal  preemption  of  the  right  of  the  States,  in  this  particular 
area.  I  do  not  like  it  perhap>s  any  more  them  you  do.  But  the 
alternative  seems  to  be  an  impediment  to  the  free  flow  of  mortgage 
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money,  the  packaging  of  mortgage-backed  securities,  and  the  oper- 
ation of  the  secondary  market — and  without  that  market  operating 
freely,  and  correctly,  then  we  are  in  even  worse  trouble  thsin  we 
are  now. 

Senator  Sarbanes.  I  am  getting  at  the  inconsistencies  that  some 
assert  to  seek  Federal  action  when  they  think  it  will  serve  their 
substantive  purpose,  but  when  the  perceive  it  will  not  serve  their 
substantive  purpose,  and  in  the  process,  take  a  process  position 
that  this  is  an  area  in  which  the  States  should  act.  At  that  point, 
they  are  simply  trying  to  have  it  both  ways,  and  we  simply  want  to 
underscore  that  contradiction  or  inconsistency. 

The  Chairman.  I  would  like  to  close  by  underscoring  Senator 
Sarbane's  underscoring.  I  agree  with  him  completely  on  that  point. 
I  think  we  get  a  little  tired  of  those  who  are  States  righters  when 
it  is  something  they  don't  like,  and  when  it  isn't  it  is  fine,  they 
have  a  rationale.  I  don't  think  you  can  have  it  both  ways. 

Either  you  are  for  States'  rights,  or  you  are  not.  You  cannot 
switch  back  and  forth  depending  on  the  particular  substantive 
issue,  of  how  it  affects  you.  That  is  why  I  get  in  conflict,  and  try  to 
continue  to  insist  whenever  we  have  a  Federal  preemption  that  we 
put  in  the  caveat  that  States  have  the  right  to  offer  need. 

Senator  Sarbanes  is  absolutely  correct,  you  cannot  have  it  both 
ways.  And  yet  we  see  it  argued  in  all  of  our  committees  both  ways, 
over  and  over  again. 

Let  me  thank  you  for  your  testimony  today,  and  for  your  articu- 
late responses  to  the  questions  of  the  committee.  I  would  just  hope 
that  we  do  not  get  back  to  piecemeal  solutions.  However  we  finally 
resolve  this  legislation,  in  what  form,  we  hope  we  do  not  go  back  to 
a  piece  here  and  a  piece  there,  because  I  think  that  is  where  we 
have  created  most  of  the  distinctions  over  the  years. 

Thank  you  very  much.  The  committee  is  adjourned. 

[Whereupon,  at  12:01  p.m.,  the  hearing  was  adjourned.] 
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FINANCIAL  INSTITUTIONS  RESTRUCTURING 
AND  SERVICES  ACT  OF  1981 


THURSDAY.  OCTOBER  22.  1981 

U.S.  Senate, 
CouBifnTEE  ON  Banking,  Housing,  and  Usban  Appairs, 

Washington,  B.C. 

The  committee  met  at  9:30  a.m.,  in  room  5302  of  the  Dirksen 
Senate  Office  Building,  Senator  Jake  Gam  (chairman  of  the  com- 
mittee) presiding. 

Present:  Senators  Garn  and  Dixon. 

The  Chairman.  The  committee  will  come  to  order. 

On  the  fourth  day  of  our  hearings  on  S.  1686,  S.  1703,  S.  1720.  and 
S.  1721,  we  are  happy  to  have  three  distinguished  panels. 

The  Hrst  one  is  composed  of: 

David  Silver,  president.  Investment  Company  Institute;  Samuel 
C.  Cantor.  American  Council  of  Life  Insurance;  Alfred  Van  Liew  II, 
senior  vice  president,  Rhode  Island  Hospital  Trust  National  Bank; 
and  RdDert  Gaxver,  president  ard  chief  executive  officer,  Charles- 
town  Savings  Bank,  Boston,  Mass. 

Mr.  Silver,  before  you  begin  let  me  insert  in  the  record  a  state- 
ment of  Senator  Lugar,  as  though  read,  since  he  is  unable  to  be 
present  today. 

[Statement  follows:] 

STATEMENT  BY  SENATOR  LUGAR 

Senator  Lugar.  Mr.  Chairman,  I  am  pleased  to  participate  in 
these  hearings  on  the  tremendously  important  legislation  you  have 
introduced  to  begin  the  process  of  sorting  out  and  rationalizing  our 
fmanciail  structure. 

I  am  also  very  grateful  that  ^ou  have  included  consideration  of 
two  issues  of  considerable  significance  to  State  and  local  govern- 
ments. First,  I  sense  that  your  bill,  Mr.  Chairman,  to  p)ermit  banks 
to  underwrite  and  deal  in  municipal  revenue  bonds,  has  finally 
come  of  age.  I  supported  this  bill  when  I  was  mayor  of  Indianapolis 
and  have  been  pleased  to  cosjwnsor  it  since  being  in  the  Senate. 

I  thought  Treasury  Secretary  Regan's  support  of  the  idea  on 
Monday  was  a  constructive  contribution  to  the  debate.  In  the  long 
term,  the  concept  of  the  bank  holding  company  subsidiary  is  veiy 
important  when  we  reach  the  point  of  determining  whether  bank 
security  activities  should  be  expanded  to  cover  private  debt  obliga- 
tions. But  the  evidence  does  not  suggest  the  need  for  such  an 
afTlliate  in  terms  of  underwriting  State  and  local  revenue  bonds. 
Such  bonds  are  no  riskier  than  other  public  securities  and  in  fact 
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In  addition,  banks  are  already  equally  regulated  vis-a-vis  the  secu- 
rities firms  in  their  municipal  securities  activities  by  virtue  of  the 
1975  Securities  Act  Amendments.  Secretary  Regan's  argument  re- 
garding equal  regulation  already  applies,  therefore,  since  banks  in 
this  matter,  are  currently  subject  to  the  SEC's  jurisdiction  as  are 
securities  dealers. 

Finally,  I  am  not  persuaded  that  banks  enjoy  any  significant  tax 
advantage  over  nonbank  firms  in  their  ability  to  do  business  in 
municipal  securities  sector.  In  fact,  former  Deputy  Treasury  Secre- 
tary Carswell  2  years  ago  testified  that  the  impact  of  this  "advan- 
tage" was  de  minimus  under  today's  market  conditions  and  sug- 
gested that  the  way  to  resolve  the  question  was  to  give  the  non- 
bank  securities  dealers  the  same  tax  treatment  enjoyed  by  the 
banks.  I  support  that  solution  and  suggest  that  we  move  ahead 
with  the  bill  even  if  that  issue  is  not  resolved. 

While  I  choose  not  to  engage  in  a  numbers  game  on  the  value  of 
this  legislation  to  States  and  localities,  I  am  firmly  convinced  that 
no  useful  evidence  exists  to  bar  us  from  unbinding  underwriting 
participation  in  the  revenue  bond  market.  Like  every  other  sector 
of  our  free  fnarket,  the  banks  collectively  and  individually  have 
unique  contributions  to  bring  to  the  marketing  of  revenue  bonds 
which  can  only  work  to  the  benefit  of  States  and  local  governments 
whose  market  is  indeed  in  difficult  straits. 

The  other  legislation  of  benefit  to  States  and  localities  is  my  bill, 
S.  1686  which  would  permit  State  and  local  governments  to  estab- 
lish NOW  accounts.  It  would  also  permit  waiver  of  interest  rate 
ceilings  on  state  and  local  demand  deposits  as  well  as  to  remove 
reserve  requirements  against  such  deposits.  By  so  doing,  banks 
would  be  free  to  pay  interest  on  such  deposits  just  short  of  the  so- 
called  Fed  funds  rate. 

These  measures  offer  cash  management  tools  designed  to  afford 
public  bodies  a  greater  number  of  options  on  their  cash.  Clarifica- 
tion of  authority  to  establish  NOW  accounts  will  benefit  all  State 
and  local  governments  in  that  they  will  no  longer  be  required  to 
maintain  transaction  accounts  which  bear  no  earnings  while  cash 
is  awaiting  disbursement.  On  the  demand  account  provision,  small- 
er localities,  which  lack  cash  management  sophistication  and  large 
sums  of  short-term  cash  for  investment  will  be  able  to  better  utilize 
this  cash  without  the  need  to  engage  in  complex  investment  pro- 
grams. 

The  Municipal  Finance  Officers  Association  has  gathered  data 
from  the  Federal  Reserve  which  indicate  that  States  and  localities 
kept  $11.3  billion  on  demand  last  year.  Had  this  money  been  earn- 
ing at  even  a  5.5-percent  interest  rate,  it  would  have  produced 
almost  $600  million  or  16  percent  of  the  amount  distributed 
through  general  revenue  sharing.  If  much  of  this  cash  had  been 
invested  at  even  higher  rates,  the  return  could  have  been  double 
that  figure. 

The  Federal  Government  is  necessarily  cutting  back  on  its  finan- 
cial assistance  to  State  and  local  governments  at  a  time  when  they 
are  expected  to  provide  more  services  to  their  citizens  in  a  harsh 
economic  environment.  Both  the  revenue  bond  provision  and  S. 
1686  are  a  way  that  we  in  Congress  can  say  we  are  sensitive  to 
your  needs  and  problems  and,  in  the  spirit  of  deregulation,  will 
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unfetter  your  ability  to  realize  savingB  on  the  one  hand  and  earn 
more  on  your  scarce  resources  on  the  other.  And,  Mr.  Chairman,  I 
might  note  that  this  is  an  action  that  costs  the  Federal  Govern- 
ment nothing.  I  appreciate  the  support  of  the  mayors,  Tinance 
ofTlcers,  and  others  for  both  bills  and  took  forward  to  working  with 
the  committee  to  enact  these  measures. 
The  Chairman.  Mr.  Silver,  will  you  begin? 

STATEMENTS  OF  DAVID  SILVER.  PRESIDENT,  INVESTMENT 
COMPANY  INSTITUTE;  SAMUEL  C.  CANTOR.  AMERICAN  COUN- 
CIL OF  LIFE  INSURANCE.  ACCOMPANIED  BY  GARY  HUGHES, 
CHIEF  COUNSEL;  ALFRED  VAN  LIEW  II.  SENIOR  VICE  PRESI- 
DENT, RHODE  ISLAND  HOSPITAL  TRUST  NATIONAL  BANK; 
AND  ROBERT  CARVER.  PRESIDENT  AND  CHIEF  EXECUTIVE 
OFFICER,  CHARLESTOWN  SAVINGS  BANK.  BOSTON 
Mr.  Silver.  I  will  summarize  our  prepared  statement,  if  I  may. 
[Laughter,] 

The  Chairman.  If  you  had  not,  you  would  be  here  alone  for  a 
long  time.  [Laughter.] 

Mr.  Silver.  It  is  big  enough  so  that  we  can  beat  the  committee  to 
death,  if  necessary. 

I  am  David  Silver,  president  of  the  Investment  Company  Insti- 
tute, the  national  association  of  the  mutual  fund  industry. 

The  institute  appreciates  the  opportunity  to  testify  before  you  on 
S.  1720,  a  significant  legislative  proposal  that  would  substantially 
alter  the  structure  of  the  Nation's  financial  institutions. 

The  provisions  of  S.  1720  would  remove  century-long  restraints 
on  bank  securities  activities.  But  let  me  state  at  the  outset  that  the 
mutual  fund  industry  is  not  wedded  to  the  past,  nor  do  we  seek  the 
shelter  of  exclusive  n-anchises  or  special  tax  breaks.  As  an  industry 
which  is  a  leading  innovator  in  the  development  of  new  investment 

[troducts  which  serve  over  12  million  Americtms,  we  recogniiB  that 
^ifilative  adjustments  may  be  required  to  rationalize  business  and 
technological  developments. 

At  this  point,  we  cemnot  endorse  the  provisions  of  S.  1720  relat- 
ing to  the  Glass-Steeigall  Act  or  the  alternative  proposal  of  Secre- 
tary R^an. 

REGULATORY  AND  COMPETinVE  PROBLEMS 

However,  we  can  identify  the  two  groups  of  problems — regula- 
tory and  competitive — which  should  he  dealt  with  as  an  essential 
ingredient  in  any  modification  of  the  Glass-Steagall  Act.  Moreover, 
we  can  point  in  the  direction  where  we  believe  solutions  may  be 
found. 

In  an  effort  to  contribute  to  a  constructive  review  of  S.  1720,  we 
have  prepared  a  detailed  position  pap>er  and  formal  written  testi- 
mony. We  have  also  submitted  a  paper  by  Prof.  Lance  Girton  of  the 
University  of  Utah,  who  is  here  today  and  would  be  pleased  to 
respond  to  any  questions. 

The  Chairman.  Just  by  accident,  somebody  from  my  alma  mater. 
[Laughter.] 

Mr.  Silver.  Professor  Girton  prepared  this  paper  on  the  basis  of 
work  he  had  done  some  years  ago. 
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The  Chairman.  I  could  not  resist. 

Mr.  Silver.  I  was  waiting  for  it.  [Laughter.] 

Before  dealing  with  the  bill's  specifics,  three  preliminary  com- 
ments may  be  in  order: 

First,  to  the  extent  that  the  problems  of  savings  and  loan  institu- 
tions require  immediate  attention,  S.  1720  most  assuredly  deserves 
prompt  consideration.  But,  to  the  extent  that  S.  1720  would  permit 
bank  re-entry  into  the  securities  business,  prudence  should  be -the 
watchword.  Large  banks  are  not  in  need  of  legislative  help. 

Second,  it  should  be  made  clear  that  the  portions  of  the  bill 
dealing  with  mutual  Funds  are  not  limited  to  money  market  funds; 
under  these  provisions,  banks  would  be  able  to  create  and  distrib- 
ute mutual  funds  investing  in  corporate  stocks  and  bonds — and  this 
is  precisely  what  the  big  banks  have  in  mind. 

Third,  the  portions  of  the  bill  permitting  banks  to  create  and  sell 
mutual  funds  may,  ironically,  impair  the  financisil  stability  of  the 
very  institutions  Congress  now  seeks  to  promote. 

To  summarize  our  position  on  the  merits,  we  believe  that  any 
legislative  realinement  that  expEuids  bcmk  securities  activities  must 
be  accompanied  by  a  realinement  of  the  r^ulatory  structure. 
Moreover,  competitive  equity  demands  that  changes  should  not  be 
authorized  by  piecemeal  legislation  which  addresses  only  one  part 
of  the  problem. 

The  practical  effect  of  considering  only  one  aspect  of  cheinge 
would  leave  banks  their  exclusive  government  franchise  to  conduct 
the  business  of  banking,  and  thus  aggravate  the  conditions  which 
already  give  them  an  inherent  and  unfair  advantage  over  all  other 
financifd  institutions. 

As  demonstrated  in  Professor  Girton's  paper,  banks  are  in  the 
unique  position  to  engage  in  a  host  of  banking  and  nonbanking 
relations  with  customers  which  are  denied  to  bank  competitors.  In 
addition,  this  paper  vividly  shows  the  startling  degree  of  concentra- 
tion of  the  holdings  of  America's  largest  companies  in  a  few  lar|;e 
banks  and,  indeed,  the  surprising  degree  to  which  these  banks  are 
interrelated  to  each  other,  increasing  their  economic  leverage. 

In  short,  we  believe  that  those  portions  of  S.  1720  dealing  with 
the  Glass-Steagall  Act  require  careful  study  and  considerable  revi- 
sion before  Congress  considers  adopting  them. 

Our  written  testimony  and  position  paper  spell  out  in  detail  how 
the  securities  activities  in  which  banks  have  engaged  since  Glass- 
Steagall  have  repeatedly  caused  substantial  disruptions  in  the 
normal  banking  operations  of  major  banks,  and  have  placed  large 
sums  of  public  savings  at  substantial  jeopardy  without  adequate 
safeguards  or  adequate  disclosure  of  investor  risk.  The  natural 
tendency  has  been  to  sweep  these  episodes  under  the  rug,  to  pre- 
vent an  erosion  of  confidence  in  our  banking  system. 

But  when  Congress  considers  removing  fundamental  saf^uards 
and  revising  historic  national  policies,  it  is  time  to  talk  frankly  and 
openly  about  the  problems  that  these  safeguards  are  designed  to 
prevent  to  see  how  they  may  be  safely  relaxed.  Therefore,  we 
believe  that  a  study  of  these  recent  and  current  abuses  is  neces- 
sary, not  for  the  purpose  of  casting  our  banking  system  into  disre- 
pute, but  to  provide  needed  insight  into  the  appropriate  r^^latory 
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pattern  which  should  be  adopted  if  the  Glass-Steagall  Act  is  modi- 
fied. 

Three  examples  from  our  written  testimony  will  suffice: 

First,  Euiy  impartial  inquiry  into  whether  ^e  passage  of  time  has 
rendered  obsolete  restrictions  on  bank  securities  activities  must 
consider  the  problems  of  bank-sponsored  real  estate  investment 
trusts  during  the  IdTO's.  These  REIT  problems  caused  a  substantial 
drain  on  major  banking  institutions.  They  involved  large  liabilities 
to  bank  BEIT  sponsors  which  often  stemmed  from  classic  conflicts 
of  intei«6ts  that  the  Glass-Steagall  Act  was  designed  to  prevent. 

What  is  not  generally  understood  is  that  there  was  a  grave 
regulatory  lapse  eissociated  with  the  creation  emd  subsequent  oper- 
ation of  bemk  REIT's.  The  banking  agencies  failed  to  impose  the 
kind  of  prohibitions  which  exist  in  the  Federal  securities  laws,  and 
most  particularly  in  the  Investment  Company  Act  of  1940,  against 
self-dealing  and  similar  conflicts  of  interest  which  have  historicEilly 
plagued  bank  securities  activities. 

Second,  during  the  same  decade,  the  activities  of  bank  underwrit- 
ers of  New  York  City  obligations  involved  a  major  segment  of  the 
country's  banking  system  in  massive  potential  liabilities  flowing 
frem  questionable  securities  distribution  practices. 

The  failure  here  was  clearly  related  to  the  fact  that  bank  securi- 
ties distribution  activities  are  exempt  from  the  Securities  Exchange 
Act  of  1934. 

Third,  and  coming  to  the  present,  banks  and  other  depository 
institutions  are  selling  billions  of  dollars  of  so-called  retail  repur- 
chase agreements,  which  are  uninsured  debt  obligations  of  the 
issuing  banks. 

If  the  normal  SEC  ground  rules  contained  in  the  Securities  Act 
of  1933  applied,  a  number  of  depository  institutions  issuing  these 
obligations  would  be  compelled  to  disclose  their  true  financial  con- 
dition to  investors  who  remain  unaware  to  this  moment  of  the  very 
substantial  risks  involved  in  purchasing  debt  obligations  of  institu- 
tions experiencing  severe  financial  difficulties. 

But  because  of  the  bank  exemptions  in  the  Federal  securities 
laws,  investors  today  are  being  deprived  of  full  and  fair  disclosure. 

The  lesson  to  be  drawn  from  these  and  other  recent  events  is 
that  any  legislation  which  would  expand  bank  securities  activities 
must  vest  the  SEC  with  full  securities  law  jurisdiction  over  all 
bank-sponsored  pooled  investment  funds,  all  bank  investment  advi- 
sory services,  and  all  bank  retail  distribution  of  securities. 

Making  the  same  point  another  way,  the  bank  exemptions  con- 
tained in  the  Securities  Act  of  1933,  the  Securities  Exchange  Act  of 
1934,  the  Investment  Company  Act  of  1940,  and  the  Investment 
Advisers  Act  of  1940  were  all  predicated  upon  Congress  under- 
standing that  banks  were  barred  from  virtually  every  facet  of  the 
securities  business  by  the  Glass-Steagall  Act.  If  the  Glass^teagall 
Act  is  obsolete,  it  follows  that  these  exemptions  are  obsolete. 

Our  second  major  concern  is  that  of  competitive  equity.  Large 
banks  that  spearhead  the  drive  to  repeal  the  Glaas^teagall  Act 
have  stressed  recent  developments  in  the  securities  industry,  argu- 
ing that  fairness  requires  Congress  to  turn  the  clock  back  to  the 
1920's  and  permit  banks  to  engage  in  expanded  securities  services. 
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But  it  is  far  from  clear  that  developments  in  the  securities 
industry  to  which  the  banks  point  present  the  competitive  issues 
they  claim. 

In  any  event,  as  demonstrated  by  the  statistical  analyses  in 
Professor  Girton's  paper,  the  tie-in  relationships  which  banks  enjoy 
with  their  customers  present  a  public  policy  problem  of  consider- 
ably more  import  than  the  entry  of  Sears  or  American  Express  into 
the  securities  business. 

What  is  clear  is  that  if  Congress  permits  large  bsmks  to  expand 
their  securities  activities,  it  will  not  only  be  the  securities  industry, 
but  those  small  banks  and  savings  and  loan  institutions  which 
cannot  afford  to  expand  into  the  securities  business  that  will  be 
materially  iiyured.  But  the  ability  of  giant  banks  to  offer  expanded 
securities  services  and  products  also  will  have  a  serious  impact  on 
the  continuing  viability  of  an  independent  securities  industry  in 
light  of  the  fact  that  securities  firms  will  be  unable  to  compete 
with  banks  in  the  banking  business. 

The  proposal  made  by  the  large  banks  for  expansion  into  the 
securities  industry  is  a  legislative  one-way  street.  Under  the  provi- 
sions of  S.  1720,  banks  would  continue  to  enjoy  a  banking  monopoly 
while  entering  the  securities  business,  but  securities  firms  will 
remain  barred  from  the  banking  business. 

Banks  will  then  be  able  to  exploit  the  multifaceted  relationships 
with  their  banking  customers  to  develop  and  enhance  their  new 
securities  activities.  To  prevent  enhancement  of  the  existing  com- 
petitive imbalance,  it  is  imperative  that  any  modification  of  tiie 
Glass-Steagall  Act  should  be  coupled  with  legislation  enabling  secu- 
rities firms  to  obtain  full  banking  powers. 

But,  even  conferring  banking  powers  on  securities  firms  would 
only  be  one  step  in  the  alleviation  of  the  competitive  dislocations 
the  large  banks  would  achieve  under  S.  1720  as  it  now  stands. 

NATIONWIDE  CORRESPONDENT  SYSTEMS 

An  additional  problem  is  posed  by  the  McFadden  Act  and  the 
Douglas  amendment,  which  generally  prohibit  banks  and  bank 
holding  companies  from  operating  banks  in  more  than  one  State. 
These  restrictions  on  geographical  expansion  have  led  to  the  devel- 
opment of  nationwide  correspondent  systems  through  which  the 
largest  banks  provide  numerous  services  to  the  small  banks  and 
their  customers. 

As  has  been  made  clear  through  the  legislative  proposals  spon- 
sored by  lai^e  banks  and  by  testimony  here  this  week,  if  the  Glass- 
Steagall  Act  is  modified,  large  banks  will  utilize  their  correspon- 
dent relationships  to  distribute  securities  products  and  services 
through  their  well-established  chains  of  local  banks. 

Securities  firms  stand  outside  of  this  correspondent  system, 
which  has  grown  and  flourished  in  the  protectionist  shelter  of  the 
McFadden  Act.  This  competitive  disadvantage  can  only  be  Emielio- 
rated  hy  permitting  securities  firms  to  engage  in  multi-State  bank- 
ing activities.  There  is  no  other  way  that  the  Congress  can  avoid 
competitive  inequities  created  by  addressing  one  statute  at  a  time. 

Dmmantling  the  Glass-Steagall  Act  can  bring  about  the  destruc- 
tion of  an  independent  securities  industry,  not  because  that  indus- 
try is  inherently  unable  to  compete  efTectively,  but  because  large 
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banks  will  continue  to  enjoy  the  privil^ed  sanctuary  of  protection- 
ist l^islation.  This  legislation  has  sheltered  the  commercial  bank- 
ing ftinction  from  competition,  as  big  banks  reach  out  to  enter 
other  financial  businesses  whose  products  they  can  then  offer  on  a 
tie-in  beisis. 

For  these  reasons,  the  institute  believes  that  there  should  be  no 
legislative  changes  in  the  Glass-Stee^all  Act  unless  and  until  the 
Congress  first  addresses  and  resolves  issues  of  adequate  protection 
of  the  investing  public  and  competitive  equity. 

The  basic  changes  needed  in  the  regulatory  system  which  gov- 
erns the  Nation's  financial  structure  cannot  safely  be  accomplished 
on  the  basis  of  a  few  weeks  of  heeirings.  Rather,  changes  that  will 
serve  this  country  well  in  the  long  run  must  be  carefully  thought 
out,  and  can  only  be  accomplished  throi^h  the  diligent  efTorfas  of 
all  concerned. 

This  work  should  begin  immediately.  It  will  be  a  difficult  task, 
but  we  pledge  you  the  full  cooperation  of  the  mutual  fund  industry 
in  seeing  it  through  to  a  successful  conclusion. 

[Complete  presentation  of  the  Investment  Company  Institute  fol- 
lows:] 
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WRITTEN  STATEMENT  OP  THE  INVESTMENT  COMPANY  INSTITUTE 
BEFORE  THE  SENATE  COMMITTEE  ON  BANKING,  HOUSING  AND  URBAN 
AFFAIRS  ON  S.  1720,  97th  CONGRESS,  FIRST  SESSION 

(October  22,  1981) 

My  name  is  David  Silver.  I  am  President  of  the  Investment 
Company  Institute. 

The  Investment  Company  Institute  is  the  national  asso- 
ciation of  the  American  mutual  fund  industry;  its  membership 
includes  over  600  open-end  investment  companies,  or  mutual 
funds,  which  account  foe  over  90%  of  the  industry's  assets. 
Today,  more  than  12  million  investors  hold  shares  of  mutual 
funds.  Accordingly,  we  ace  vitally  interested  in  preserving 
and  enhancing  both  an  efficient  investment  climate  and  a 
healthy  banking  system,  and  we  greatly  appreciate  the  oppor- 
tunity to  testify  before  you  in  connection  with  S.  1720. 

Earlier  this  week  the  Administration  advanced  a  different 
approach  to  some  of  the  subjects  addressed  in  S.  1720,  which  we 
welcome  as  a  constructive  addition  to  the  dialogue  on  these 
Issues.  In  addition  to  our  written  statement,  we  are  sub- 
mitting today  a  more  detailed  analysis  of  the  issues  facing  this 
Committee  which  we  believe  require  a  comprehensive  review. 


The  legislation  pending  before  this  Committee,  which  has 
as  its  primary  purpose  assistance  to  a  financially  troubled 
savings  and  loan  industry,  is  also  described  as  "a  bill  Ide- 
signed]  to  enhance  the  competitiveness  of  depository  insti- 
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tutlons.  .  .  .'*  It  is  aoubtlessly  correct  that  S.  1720  would 
enhance  the  competitive  status  of  certain,  large,  depository 
institutions,  but  at  a  disproportionately  high  cost  to  In- 
vestors, smaller  depository  institutions  and  the  securities 
industry. 

Shifts  in  national  policy  of  this  magnitude  require  the 
thoughtful  evaluation  of  compelling  factual  predicates.  But, 
the  predicates  for  this  legislation  have ,  as  yet ,  not  been 
amassed,  much  less  considered.  Instead,  when  this  bill  was 
introduced,  it  was  suggested  only  that  "[rlevlsions  must  be 
made  in  the  financial  system's  structure  to  accommodate  the 
changes  lin  the  financial  services  industry!  which  have  oc- 

But,  the  bill  under  consideration  would  effect  these 
totally  new  revisions  by  substantially  repealing  parts  of  the 
Glass-Steagall  Act;  among  other  things,  the  bill  would  autho- 
rize banks  and  other  depository  institutions  to  organize, 
underwrite  and  deal  in  the  shares  of  mutual  funds. 

Whether  the  Glass-Steagall  Act  should  be  modified  or 
repealed  in  this,  or  any,  respect,  we  submit,  requires  a 
comprehensive  review  of  the  policies  embodied  in  that  Act; 


127  Cong.  Rec.  S.  11254  (Oct.  7,  1961)  (daily  ed.). 
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3.  1720i  however,  neither  compcehenaively  addresses  this  ques- 
tion nor  permits  such  a  review  to  take  place. 

The  Institute  believes,  for  the  reasons  which  we  will 
discuss,  that  all  of  the  major  concerns  and  conditions  which 
caused  the  Congress  to  enact  the  Glass-Steagall  Act  continue  to 
exist  today.  Nevertheless,  we  agree  that  the  advent  of  sig- 
nificant business  and  technological  developments  may  well 
require  that  new  legislation  be  devised  to  rationalize  and 
harmonize  these  changes. 

At  the  same  time,  it  nust  be  recognized  that  it  is 
necessary,  in  designing  changes  in  this  important  national 
policy,  to  reinforce  the  protections  to  the  public  against 
abuses  arising  from  unregulated  bank  securities  activities  and 
to  prevent  unfair  competition  and  unhealthy  concentration  of 
economic  power  in  the  hands  of  a  few  large  money  center  banks. 

Accordingly,  any  realignment  of  services  that  expands 
bank  securities  activities  must  also  be  accompanied  or  preceded 
by  a  realignment  of  the  regulatory  structure  which  provides 
appropriate  protections  to  both  investors  and  depositors. 
Moreover,  change  should  not  be  accomplished  by  piecemeal  leg- 
islation which  would  continue  to  permit  banks  Co  maintain  their 
exclusive  franchise  to  conduct  the  business  of  banking  and  thus 
aggravate  the  conditions  which  already  give  them  an  unfair 
advantage  over  all  other  financial  institutions. 
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Changes  in  the  Banking  Buainesa 

It  is  undeniable  that  extensive  changes  have  occurred  in 
the  way  financial  institutions  conduct  their  business.  To  be 
sure,  sorae  of  that  change  has  originated  with  securities  firms, 
but  depository  institutions  have  been  the  source  of  even 
greater  changes  in  the  structure  of  the  financial  markets. 

In  an  attempt  to  cope  with  the  interest  rate  ceilings 
imposed  by  federal  regulation,  depository  institutions  have, 
for  example,  begun  selling  various  securities  to  investors, 
including  retail  repurchase  agreements  and  small  denomination 
notes.  Banks'  investment  advisory  services  have  expanded  from 
individual  trust  management  services  to  mass-marketed  services 
with  one-half  trillion  dollars  under  management,  operating  for 
the  most  part  in  a  regulatory  no-man's  land  —  outside  the 
Securities  and  Exchange  Commission's  regulatory  scheme  and 
peripheral  to  bank  regulation. 

Depository  institutions  now  conduct  extensive  brokerage 
activities,  regardless  of  the  fact  that  they  are  not  subject  to 
SEC  regulation  as  securities  brokers  and  dealers.  Large  banks 
have  found  a  number  of  ways  to  conduct  business  across  state 
lines,  for  example,  by  franchising  their  services  through 
correspondent  networks  of  banks  and  by  permitting  smaller  banks 
to  participate  in  their  collective  funds.  And,  finally,  banks 
today  are  offering  participations  in  collective  investment 
media  of  various  types:  they  sponsor  closed-end  funds;  they 


dbyGoot^Ic 


642 


advisft  BuftuBl  fundst  they  sponsor  common  tcust  funds;  and  they 
aggre#»lviftiy  nass-iMic ket  interests  In  collective  investment 
£undsn|or¥<!titcnRin£  plans  and  to  individual  employees  in  these 
planst  Vu  otitaid*^  the  ambit  of  Securities  and  Exchange  Con- 
mission  ugulation  and,  we  believe,  often  contrary  to  Congress' 
intent. 

KMl^'tbese  circumstances  dictate  the  need  foe  a  fresh 
look  a^b^Hc  flTTin~W  Institutions,  and  a  fresh  consideration 
of  tbc;.$gBti«i.ties^,in  which  they  should  and  should  not  be 
permitbM  tloi  m^aQ^,  the  current  efforts  to  expand  financial 
services  certainly'  do  not  suggest  that  the  banks  have  baan 
relegated  to  an.  uiffayorable  position.  Bank  profiCabtllty, 
accor$l)i^  to  a  Fedaral  Reserve  Board  staff  study,  ±a  at  racodft 

>ertup9  evsn  4o«e  importantly,  It  is  by  no  means  se-lf- 
evideois  why  these  cAonges  in  the  structure  of  the  financial 
servloes  iadiistry.  raqftire  any  change  In  the  Glass-Steagall  Act. 
And,  eveo-^M^  itr  is-  a^umed  that  some  change  in  that  Act  is 
approj^^n?e,  •  tt^lts  fll-so    unclear    why    change    should    afford 

certalin- Idc^e  "(ainklt^Bj^e-way  competitive  advantage,   not  onrlr 

■■-'    '         ^^^ 
enabling   t;ho9*!  t/anKfi^te>  compete  for   securities  business  but 


n>ro£it^iXity  of  Insured  Commercial  Banks,"  Fedacal 


-*y     "Trofititt-iiity  c 
BeseM^ulI^^t*;,  .%eBCi.   1 
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also  insulating  the  same  banks  fcom  meaningful  competition  in 
the  banking  business  from  the  securities  industry. 

Certain  of  the  changes  that  would  be  effected  by  S.  1720, 
either  in  its  present  focn,  or  as  the  Adainistration  now 
proposes  to  modify  it,  would  produce  extensive  changes 
throughout  our  entire  financial  system.  He  are  deeply  con- 
cerned that  these  proposals  have  not  been  evaluated  as  care- 
fully and  as  thoroughly  as  they  need  to  be,  before  the  Congress 
can  proceed  with  confidence  in  this  area. 

The  system  of  regulation  that  now  governs  the  banking  and 
securities  Industries  is  a  complex,  interdependent  system. 
That  system  consists  of  numerous  elements  of  both  federal  and 
state  regulation,  since  it  has  never  been  the  goal  of  federal 
law  to  preempt  either  state  banking  law  or  state  securities  law. 
Changes  in  any  one  part  of  this  interlocking  system  must 
inevitably  have  effects  throughout  our  whole  financial  system. 
Significant  changes,  such  as  those  that  would  be  produced  by 
this  bill,  must  be  carefully  evaluated  from  numerous  perspec- 
tives. 

It  is  our  desire  to  cooperate  with  this  Committee  in  laying 
the  necessary  groundwork  so  that,  if  a  new  legislative  program 
is  ultimately  deemed  appropriate,  the  legislation  that  ensues 
will  produce  beneficial  changes,  the  effects  of  which  are  not 
outweighed  by  their  countervailing  impact  on  other  important 
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«8p«cts  of  the  entire  system.  At  a  time  when  large  banks  are 
seeking  to  justify  fucther  expansion  into  the  securities  busi- 
ness, howevec.  it.  Is  necessary  to  recall  that,  for  over  100 
years,  it  has  bean  the  judgment  of  the  Congress  that  the  federal 
banking  laws  should  prohibit  conurercial  banks  and  their  affi- 
liates from  engaging  in  securities  activities. 

This  long-standing  judgment  was  not  based  on  a  desire  to 
deprive  banks  of  the  opportunity  to  pursue  profitable  activi- 
ties. It  was  based,  rather,  on  Congress'  concern  that  bank 
involvement  in  mote  speculative  endeavors,  such  as  the  secur- 
ities business,  poses  a  significant  potential  for  financial 
disaster.  And,  it  is  a  lesson  of  history  that  banking  financial 
disasters  result  in  severe  problems  for  the  entire  econo«y- 
Congress'  concern  is  justified  not  only  by  historical  events 
but,  aa  we  shall  discuss,  by  the  results  of  nu»erous  recent  and, 
indeed,  current-day  bank  forays  into  securities  activities. 

It  is  difficult,  in  light  of  this  recent  history,  to  see 
how  the  continued  growth  and  stability  of  the  banking  systea 
will  be  prMMted  by  opening  the  door  to  diverse  securities 
activities,  and  thus  a  greater  potential  for  disaster.  It  is 
particularly  difficult  to  see  how  such  activities,  even  if 
otherwise  appropriate  for  banks,  could  be  left  largely  free  of 
the  restraints  of  the  federal  regulatory  scheme  specifically 
designed  foe  aecurities-related  activities,  a  systeM  of  regu- 
lation that  can,  in  the  long  run,  only  have  a  beneficial  iapact 
on  investors. 
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In  any  event,  this  step  should  not  be  taken  without 
adequate  study  and  deliberation.  Congcess  does  not,  at  the 
present  tinei  have  before  it  a  fully  developed  record  o£  the 
many  issues  that  ace  raised  by  the  provisions  of  the  bill  under 
consideration,  either  as  originally  Introduced  oc  as  the  Ad- 
ministration proposes  to  amend  it. 

Federal  Banking  Regulation 

It  may  be  useful,  at  this  point,  to  summarize  briefly  the 
history  of  the  federal  banking  laws  and  the  reasons  that 
Congress  has,  from  the  origins  of  the  national  banking  system, 
deemed  it  prudent  to  prevent  commercial  banks  and  their  affi- 
liates from  engaging  In  the  securities  business. 

It  is  ii^>ortant  to  recall  that  the  policy  of  the  Glass- 
Steagall  Act,  which  the  large  banks  now  seek  to  change  — 
separating  commercial  banking  from  securities  activities  — 
did  not  originate  in  the  1930's,  as  the  large  banks  suggest. 
The  statute  is  not  a  relic  of  the  Depression  era,  with  no 
continuing  relevance  to  modern  economic  conditions. 

Rather,  from  its  origins  in  the  nineteenth  century,  the 
national  banking  system  has  generally  been  predicated  upon  the 
separation  of  commercial  banking  from  the  securities  industry, 
in  view  of  the  inherently  risky  and  speculative  nature  of 
dealings  in  stock  and  bonds.  Of  course,  this  has  not  prevented 
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lacge  banks,  often  aided  by  questionable  interpretations  of  the 
law  by  the  banking  regulatocs,  from  such  speculation. 

The  National  Banking  Act  of  1864,  which  granted  national 
banks  limited  and  specified  powers,  was  consistently  inter- 
preted to  prohibit  conpletely  national  banks  from  underwriting 
oc  dealing  in  non-Government  securities.*  Such  was  the  case 
until  the  early  1900's,  when  the  Conptroller  of  the  Currency 
reinterpreted  the  Act  to  pecnit  national  banks  to  underwrite 
and  deal  in  debt  securities.  Hevertheless,  even  the  CoBp- 
troller  concluded,  in  1902,  that  the  National  Banking  Act  did 
not  pecnit  national  banks  to  participate  in  the  underwriting 
and  distribution  of  equity  securities.** 

An  opinion  issued  by  the  Solicitor  General  on  Noveaber  6, 
1911,  and  concurred  in  by  the  Attorney  General,  has  particular 
relevance  for  the  issues  being  debated  today,  seventy  years 
later.  Pointing  out  that  national  banks  had  always  been  limited 
to  those  po%fers  expressly  granted  to  then,  the  opinion  held  that 
national  banks  were  precluded  from  organizing,  underwriting  or 
investing  in  the  stock  of  other  conpanies.  The  reason  stated 
in  the  opinion  is  that: 


*    Department  of  the  Treasury  Issues  Paper,  Public 
Policy  Aspects  of  Bank  Securities  Activities,  Appendix,  at  i 


Ideas,  Vol.  2  at 


1 ,  The  Molding  of  American  Banking-Men  and 

384,  Hi  a^su. 
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"...there  Is  a  larger  Interest,  that  of 
depositors  and  the  National  Government, 
which  requires  that  the  bank  shall  be 
conducted  as  a  bank  pure  and  simple  and  not 
as  a  promotion  agency  of  speculative  in- 
vestment companies."* 
In  order  to  avoid  these  legal  prohibitions  on  their 
securities  activities,  large  money  center  banks  resorted  to  the 
now-Caniliar  device  of  creating  non-bank  affiliates.  There 
followed  the  familiar  pattern  of  the  bank  regulatory  autho- 
rities not  only  failing  to  enforce  the  existing  restrictions, 
but  lobbying  on  behalf  of  the  commercial  banking  Industry  to 
break  down  completely  the  historic  separation  of  commercial 
banking  and  the  securities  business. 

These  efforts  on  behalf  of  the  banking  industry  eventually 
resulted  in  the  passage  of  the  HcFadden  Act  in  1927,  which 
permitted  national  banks  to  underwrite  securities  to  the  extent 
authorized  by  the  Comptroller.  The  Comptroller  soon  granted 
national  banks  extensive  authority  to  underwrite  both  debt  and 
equity  securities.**  Thereafter,  "commercial  banks  became 
increasingly  more  active  in  the  securities  markets;  their 


•*    Perkins,  The  Divorce  of  Commercial  and  Investment 
Banking!   A  History,  88  Banking  L.J.  4B3,  49j  {1971). 
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market  share  of  new  bond  issue  participations  increased  from 
37%  in  1927  to  61%  in  1930.  ...  By  the  end  of  the  decade 
commeEcial  banks  and  their  affiliates  had  become  the  dominant 
force  in  the  investment  banking  field.'* 

Thus,  by  1930,  large  commercial  banks,  through  their 
securities  affiliates,  had  victuAlly  destroyed  the  traditional 
barriers  between  commercial  banking  and  the  securities  bus- 
iness. Myriad  abuses  occurred  as  a  result  of  the  commercial 
bank  entry  into  the  securities  business  in  the  1920's.  As 
documented  by  the  Congress,  these  abuses  included 


the  purchase  by  banks  and  controlled  trust  accounts 
of  unsuccessful  issues  underwritten  by  bank  securi- 
ties affiliates; 


favorable  consideration  of  requests  for  bank  loans 
by  purchasers  of  securities  underwritten  by  affil- 
iates, and  by  corporations  using  securities  affili- 
ates as  underwriters; 

abuses  of  relationships  with  correspondent  banks  to 
help  distribute  securities  affiliates'  underwrit- 
ing s;  and 
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By  the  early  1930'Bi  therefoce.  thece  had  developed  a 
national  consensus  that  the  brief  departure  from  the  sound 
historical  policy  of  separating  coninercial  banks  f Eon  the 
securities  business  had  been  a  major  contributor  to  the  Great 
Crash  and  the  ensuing  depression.  As  a  result.  Congress  enacted 
the  Banking  Act  of  1933  (the  Glass-Steagall  Act),  which  re- 
stored this  historic  separation  by  providing  that  a  national 
bank  "shall  not  underwrite  any  issue  of  securities  or  stock"  and 
shall  not  purchase  "foe  its  own  account  .  .  .  any  shares  of  stock 
of  any  corporation."  Slmilarlyi  a  national  bank  was  prohibited 
from  engaging  in  "the  business  of  issuing,  underwriting,  sell- 
ing or  distributing,  at  wholesale  or  retail,  or  through  syn- 
dicate participation,  bonds,  debentures,  notes,  or  other  se- 
curities.'** In  light  of  this  broad  prohibition  on  securities- 
related  activities.  Congress  included  in  both  the  Securities 
Act  and  the  Securities  Exchange  Act  numerous  exemptions  for 
banks  from  the  provisions  of  the  federal  securities  laws. 


*    Hearings  before  a  Subcommittee  ot   the  Senate  Con- 
mittee  on  Banking  and  Currency, 7l8t  Cong.,  3d  Sess.  Part  7,  at 

iofi3-«4  (isn).  

,   L.  73-66,  Ch.   89,  48  Stat. 


■i.Mt   O—tl— 
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In  the  nearly  half  a  century  since  the  enactment  o£  the 
Glass-Steagall  Act,  Congress  and  the  courts  have  often  been 
asked,  but  have  steadfastly  refused,  to  return  to  the  danger- 
ous pattern  of  the  late  1920's.  Nevertheless,  banks  have  found 
various  avenues  to  more  speculative  businesses.  As  we  will  now 
discuss,  however,  recent  events  only  serve  to  reenphasize  the 
need  to  maintain  and  reinforce  the  separation  between  de- 
pository institutions  and  the  general  securities  business. 

These  events  include: 

•  the  massive  sale  of  uninsured  debt  obli- 
gations, often  by  institutions  in  shaky 
financial  condition,  who  misrepresent 
both  the  nature  and  safety  of  such  in- 
vestments; 

■  the  widespread  dumping  of  the  debt  secur- 
ities of  New  york  city  by  the  banks  who 
were  the  underwriters  of  those  secur- 
ities, despite  their  conflicting  f idu~ 
clary  obligations  to  public  investors; 

<  the  re-creation  of  the  same  conflicts  of 
.interest,  that  contributed  to  the  New  York 
City  fiscal  crisis  in  connection  with  the 
investment  activities  of  bank  trust  de- 
partments; 

•  mass-merchandising  by  banks  of  interests 
in  .bank  collective  funds  Cor  retirement 
plans,  totally  free  of  securities  law 
regulation; 
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.  bank  sponsorship  o£  funds,  such  as  the 
ICU  Govecnment  Securities  Program,  a  coin- 
Bon  trust  fund  foe  credit  union  Inves- 
torsr  which  was  reported  last  week  to  be 
'technically  insolvent*  as  a  result  of 
portfolio  valuation  techniques  that 
would  never  be  tolerated  in  an  SEC-regu- 
lated  mutual  fund;  and 

■  the  banks '  recent  venture  Into  real 
estate  investment  trusts  on  a  massive 
scale,  leading  to  financial  disaster  for 
investors  in  such  speculative  ventures 
and  the  banks  as  well. 

Retail  Repurchase  Agreements  and  All-Savers  Certificates 

A  current  phenomenon  which  graphically  demonstrates  the 
extent  to  which  depository  institutions  are  willing  to  place 
themselves  and  investors  at  financial  risk  in  order  to  compete 
for  short-term  capital  is  the  extensive  promotion  of  so-called 
retail  repurchase  agreements  ('retail  repos*).  More  than  $14 
billion  worth  of  these  securities  have  recently  been  sold  by 
depository  institutions.* 


*    Fed.  Bes.  Rel.  H.6.,  Honey  Stock  Measures  and 
Liquid  Assets,  Oct.  9,  1961. 
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Retail  cepos  are,  in  economic  reality,  uninsured  debt 
obligations  of  the  issuing  financial  institution.  They  are  not 
deposits,  and  thus  ace  not  covered  by  federal  insurance  pro- 
grams; in  addition,  they  are  not  subject  to  SEC  disclosure  and 
operational  cequireirents,  as  mutual  funds  are. 

Consequently,  the  manner  in  which  retail  repos  are  mar- 
keted to  the  public  raises  secious  concecnsi  and  the  spectre  of 
serious  injury  to  investors.  The  complex  natuce  of  retail  cepos 
has  led  to  confusion  in  the  minds  of  investors,  since  they  are 
often  marketed  in  a  way  that  makes  them  appear  to  be  simple. 
Insured  deposits,  which  they  are  not.  Customers  are  often  not 
adequately  advised  that  they  may  become  unsecured  creditors  of 
shaky  depository  institutions,  to  the  full  extent  that  the 
market  value  of  their  security  interest  should  fall  below  the 
amount  of  the  funds  invested. 

The  marketing  of  retail  repos  is  attended  by  other  serious 
disclosure  deficiencies.  Among  other  things,  retail  repos  have 
been  promoted  by  means  of  advertisements  which  do  not  provide 
appropriate  disclosure  of  the  offering  bank's  financial  con- 
dition, the  nature  and  terms  of  the  agreement  (including 
minimum  investment  denominations/  interest  rates,  maturities 
and  any  prepayment  fees)  ,  and  the  nature  of  the  security  under- 
lying the  investment. 

Retail  repos  have  even  been  merchandised  in  ways  that 
imply  that  the  investor  is  either  making  a  deposit  with  a  bank 
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or  obtaining  an  interest  In  a  government  security,  not  in  a  debt 
security  issued  by  th*  bank. 

Despite  the  fact  that  the  C<»nptroller  of  the  Currency  and 
the  Federal  Hone  Loan  Bank  Board  have  each  interdicted  retail 
repo  advertisements  that  use  words  and  phrases  such  as  'guar- 
antefld,"  *no  risks, *  and  'withdrawable  accounts i*  or  which 
inply  that  the  investment  is  federally  insured  or  guaranteed,* 
retail  repo  advertisements  often  use  these  misleading  descrip- 
tions. The  samples  of  recent  advert isenents  which  we  are 
submitting  for  the  Committee's  review  today  repeatedly  use 
terms  such  as  'Guarantee,*  "Guaranteed,"  "Guaranteed  Return" 
~-or  :  "Guaranteed  Interest.  " 

-z^-'.  -Similarly,  although  the  banking  authorities  have  ruled 
.t^at  It  is  nisleading  to  imply  that  there  is  any  relationship 
-Setween  a  retail  repo  and  a  money  market  fund,  virtually  all  the 
advertisements  use  the  terms  "Money  Market  Fund,"  'Money  Fund" 
or  'Fund."  Moreover,  several  of  the  institutions  have  selected 
jiames  for  their  retail  repo  offerings  that  bear  a  close  reaem- 
.'blan^e.to  the  names  of  actual  money  market  mutual  funds  regis- 
'bered'wtth  the  SEC  under  the  Investment  Company  Act.** 


a-i  -.*  See  Comptroller  of  the  Currency,  Banking  Circular 
^6.  157  at~T  (May  13,  1981);  Federal  Home  Loan  Bank  Board, 
Memorandum  Ho.  R51A. 
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This  has  naturally  led  to  investoi:  misapprehension,  so 
much  BO  that  the  Washington  Post  was  misled  into  reporting  that 
th«  Canttal  National  Bank  oE  Silver  Spring  was  operating  a 
"money  narket  fund."*  Furthermore,  institutions  which  offer 
retail  repos  have  ignored  the  regulators'  demands  that  the 
absence  of  federal  insurance  be  clearly  shown  in  bold  type. 

Thus,  although  there  has  been  some  monitoring  by  the 
federal  banking  agencies,  the  repeated  use  of  prohibited  prac- 
tices in  advertisements  is  startling  evidence  of  their  inef- 
fectiveness. And  the  purported  goal  of  the  regulators  — to 
enable  the  public  to  distinguish  between  the  characteristics 
of  an  insured  certificate  of  deposit  and  an  uninsured  retail 
cepo  —  has  not  been  successful.  Bank  promotional  literature 
blithely  states  that  the  agreements  are  secured  by  the  'D.S. 
Government"  or  'U.S.  GoverraMnt  agency  securities."  Finally, 
while  the  bank  regulators  require  the  issuing  institution  to 
describe  its  retail  repo  agreement  as  one  to  repurchase  for  a 
"fixed  asount."*  the  offering  materials  and  advertisements 
have  often  promised  a  return  expressed  in  terms  of  interest 
rates,  based  on  either  daily  or  weekly  computations. 

Khile  banks  may  be  selling  retail  repos  to  shore  up  tbeir 
financial  condition,   the  fact  is  that  retail  repo  activitv 
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has  apparently  exacerbated  the  financial  pEoblens  of  issuing 
banks.  The  banks'  assumption  of  such  liabilities  has  caused 
concern  that  the  capital/clsk  asset  ratio  of  banks  is  reaching 
dangerous  levels.  This  has  already  necessitated  closer  mon- 
itoring by  the  banking  agencies.  Some  banks  that  have  started 
marketing  retail  repoa  have  experienced  an  increase  in  their 
liabilities  to  an  extent  which  calls  into  question  the  adequacy 
of  their  capital  structure.  As  a  consequence,  regulatory 
responses,  ranging  from  admonitory  letters  and  special  examin- 
ations to  threatened  court  hearings,  have  been  required. 

Similar  to  the  banks'  experience  with  repos,  we  believe 
that  the  features  of  S.  1720  which  would  permit  banks  to  enter 
other  aspects  of  the  securities  business  would  not  have  a 
stabilizing  effect  on  the  banking  industry,  but  would  result 
in  the  further  deterioration  of  the  financial  condition  of  many 
institutions. 

Significantly,  the  full  disclosure  requirements  of  the 
federal  securities  laws  do  not  apply  to  retail  repos  because 
they  are.  technically,  securities  issued  by  a  bank.  The 
failure  of  the  banks  and  the  savings  and  loan  associations  to 
abide  by  even  those  minimal  requirements  established  by  the 
bank  regulators,  however,  as  well  as  the  inability  or  un- 
willingness of  the  regulators  to  enforce  their  own  rules, 
demonstrates  the  extent  of  the  banks'  willingness  to  induce 
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investors  to  place  their  money  into  speculative  instiunents  in 
the  absence  of  adequate  disclosure  regacding  the  nature  of  the 
investments.  Indeed,  banks  have  afficmatively  nisceptesented 
the  nature  of  such  investments  and  the  risks  associated  with 
the  purchase  of  a  retail  tepo. 

The  misinformation  vith  which  banks  promote  the  instru- 
ments they  of fee  1  however,  has  not  been  limited  to  retail 
repos.  Aided  by  costly  tax  concessions  granted  by  the  Con- 
gress, and  a  full-scale  media  campaign,  depository  insti- 
tutions recently  sold  more  than  $15  billion  worth  of  all-savers 
certificates  during  just  one  week.  As  a  recent  Hall  Street 
Journal  article  pointed  out,  however,  '[w)hile  the  media  blitz 
helped  boost  sales  .  .  .  many  of  the  ads  are  filled  with  a  jumble 
of  tax  information  and  misinformation.'*  For  example,  many  of 
these  certificates  have  been  promoted  on  the  basis  of  the 
higher  19B1  tax  rates,  even  though  no  certificate  can  nature 
until  1982.  Many  advertisements  are  also  contradictory:  while 
one  bank  has  proclaimed  that  a  couple  earning  $20,000  is  in  the 
32%  marginal  tax  bracket  and  would  have  to  earn  17.85t  on  a 
taxable  investment  to  equal  the  all-savers  yield,  another 
institution  claims  the  same  couple  would  be  in  the  2S%  bracket 
and  would   have  to  earn  16.18%.** 

As  the  banks'  recent  experience  with  retail  repos  and  all- 
savers  certificates  shows,  when  banks  acquire  a  salesman's 
interest  in  the  promotion  of  securities,  the  problems  addressed 

*  Wall  Street  journal,   October   12,    1981,    at   52. 
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by  the  Glass-Steagall  Act  are  resuccected  and  brought  into 
play.  In  particular,  tbe  banks'  rush  to  retail  cepos  shows  the 
need  to  nalntain  the  traditional  prohibitions  against  these 
securities-related  activities,  or  to  subject  fully  those  ac- 
tivities to  the  strict  body  of  SEC  regulation  designed  to 
protect  the  interests  of  investors. 

The  Hew  York  City  Fiscal  Crisis 

One  o£  the  principal  provisions  in  the  bill  under  con- 
sideration Mould  permit  banks  to  expand  their  municipal 
bond  underwriting  activities.  It  nay  be  particularly  appro- 
priate, therefore,  for  the  Comnittee  to  consider  the  extent  to 
which  the  public  interest  can  suffer  when  the  various  financial 
interests  represented  by  a  bank  come  into  conflict  as  a  result 
o£  a  bank's  securities  activities. 

The  conduct  of  the  major  Hew  York  banks  In  connection  with 
the  New  York  City  (the  "City")  financial  crisis  of  1975,  a 
financial  disaster  the  effects  of  which  are  still  being  felt, 
provides  such  an  example,  while  the  underwriters  of  City  debt 
securities  included  securities  firms  and  banks,*  the  banks 
which  were  primarily  involved  were  ultimately  found  by  the  SEC 
to  have  divested  themselves  of  City  securities  (held  in  their 
own  accounts  and  in  their  fiduciary  accounts) ,  at  the  expense 


*    Banks  are  permitted  under  the  Glass-Steagall  Act 
to  underwrite  and  deal  in  general  obligation  government 
securities  offerings. 


dbyGoot^Ic 


of  individual  investors  of  modest  means.  These  banks  wece  some 
of  the  nation's  largest,  Inclading  Chase  Manhattan  Bank,  First 
National  City  Bank,  Morgan  Guaranty  Trust  Company  of  New  York, 
Manufacturers  Hanover  Trust  Company,  and  Bankers  Trust  Com- 
pany.* 

From  October  1974  to  April  1975,  the  City  offered  and  sold 
through  its  underwriters  about  $4  billion  of  short-term  debt 
securities.  In  connection  with  the  sale  of  these  securities 
to  the  public,  representations  were  made  emphasizing  the  fi- 
nancial strength  of  the  City  and  its  capacity  to  meet  both  its 
principal  and  Interest  obligations  on  a  timely  basis. 

Throughout  this  period,  however,  the  underwriters  bad 
detailed  knowledge  of  the  City's  financial  crisis  and  its 
related  problems;  the  growing  gap  between  the  City's  revenues 
and  expenditures;  the  use  of  short-term  borrowing  which  had  to 
be  rolled  over  continuously  to  cover  the  gap;  the  widening  of 
the  gap  during  the  1974-1975  fiscal  year;  and  the  rapid  growth 
of  the  City's  short-term  debt.  The  underwriters  became  in- 
creasingly aware  during  this  period  that  the  City  would  soon 
be  unable  to  continue  to  finance  its  ever-increasing  deficit, 
and  that  the  representations  being  made  to  investors  about  the 
City's   financial  condition  were  false. 


*  Securities     i  Exchange     Commission,      Staff  Report, 

Transactions  In  Securities  of  the  City  of  New  York,  Chapter  4; 
Report  on  the  Role  of  the  Underwriters   31. 
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The  underwriters  realized  that,  because  of  these  condi- 
tions and  the  fact  that  the  market  had  become  saturated  with 
billions  of  dollars  worth  of  City  securities,  their  capacity  to 
distribute  additional  such  securities  hat)  been  significantly 
lapairecl.  The  underwriters  were  also  aware  of  serious  doubts 
regarding  the  basic  underpinnings  of  the  City's  Bond  Antici- 
pation Notes  ("BANS"),  Revenue  Anticipation  Notes  ("RANs")  and 
Tax  Anticipation  Notes  ('TAHs')  —  the  availability  of  revenues 
to  cover  the  RANs  and  TANs  and  the  narketabillty  of  bonds  or  the 
availability  of  revenues  to  redeem  the  BANs.  Despite  this 
knowledge,  the  underwriters  continued  to  nalce  representations 
concerning  the  safety  of  the  City  securities  they  were  selling, 
and  failed  to  disclose  material  facts  concerning  those  secur- 

As  the  fiscal  crisis  became  particularly  severe  in  early 
1975,  the  underwriters  continued  to  offer  and  sell  City  notes 
to  the  public  as  safe  and  secure  Investments  without  disclosure 
of  significant  risks.  At  the  sane  tine,  certain  of  the  banks 
had  decided  to  reduce  or  eliminate  their  own  holdings  of  city 
securities  and  the  holdings  of  trust  accounts  which  they 
controlled.  As  the  crisis  worsened,  the  principal  officers  of 
the  underwriters  became  actively  Involved  in  discussions  con- 
cerning the  City's  fiscal  crisis,  the  continued  narketabllity 
of  City  securities,  and  the  inadequacy  of  the  disclosures  being 
made  to  the  Investing  public.  Nonetheless,  in  early  1975,  under 
intense  pressure  fron  City  officials,  they  proceeded,  without 
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adequate  disclosure,  to  offer  over  Sl-5  billion  of  City  notes. 

In  the  SEC's  published  report  on  this  matter,  the  Con- 
mission  pointed  out  how,  to  overcome  a  marketing  problem  caused 
by  the  saturation  of  the  market  through  previous  offerings  and 
gcowing  doubts  as  to  the  City's  financial  status,  the  City  and 
its  underwritecs  reached  out  for  investors  of  modest  means  by 
selling  City  notes  in  snaXXer  denominations.  This  action  had 
the  effect,  at  least  in  part,  of  shifting  investment  risk  from 
the  City's  major  banks  and  other  large  institutional  investors. 
The  SEC ' s  report  also  detailed  how  the  banks  continued  to 
underwrite  City  securities  without  disclosing  material  infor- 
mation concerning  the  City's  financial  crisis  to  the  smaller 
investors  they  persuaded  to  invest.* 

As  the  SEC,  as  well  as  the  New  York  State  Office  of 
Legislative  Oversight  and  Analysis  found,  the  big  New  York  City 
banks,  as  well  as  other  major  banks  across  the  nation,  event- 
ually unloaded  approximately  S2.3  billion  in  New  York  City 
securities  between  the  summer  of  1974  and  March  1975,  when  the 
market  finally  collapsed.  During  this  period,  many  of  the  same 
banks  were  underwriting  and  attempting  to  assist  in  the  sale  of 
billions  o£  dollars  worth  of  new  debt  issues  which  the  City 


See  Securities  and  Exchange  Commission,  Staff 
Report  on  Transactions  in  Securities  of  the  City  of  Mew  York, 
'        ^^    '■       I  the  Role  of  the  Underwriters,'  pp.  72- 
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requited  In  ordec  to  stave  off  default,  at  the  same  time  banks 
were  getting  cid  of  City  securities  held  for  their  own  accounts 
and  in  their  fiduciary  accounts. 

The  banks'  dealings  in  New  York  City  securities  demon'- 
strate  the  conflicts  of  interest  which  arise  when  banks  are 
permitted  to  engage  in  securities-related  activities.  This  web 
of  conflicts  is  probably  inherent  in  the  multi-faceted  rela- 
tionships that  a  bank  will  Inevitably  have  with  its  customers 
and  its  community.  If  new  and  different  types  of  securities 
activities- are  to  be  permitted  by  the  Congress,  the  potential 
for  these  kinds  of  conflicts  will  multiply.  Such  activities, 
if  permitted,  must  be  brought  within  the  system  of  SEC  regu- 
lation developed  to  protect  investors,  and  be  made  subject  to 
all  the  reguicements  of  the  securities  laws. 

Bank  Trust  Departments 

Bank  trust  departments  currently  administer  in  excess  of 
one-half  trillion  dollars  in  trust  assets,  either  in  individual 
trust  funds  and  collective  funds  for  retirement  plans.*  While 
there  is  no  compelling  reason  why  banks  should  be  in  the  trust 
business  at  all,  the  combination  of  commercial  banking  func- 
tions and  trust  functions  inescapably  presents  serious  con- 
flicts of  interest.  As  Austin  Scott,  preeminant  authority  on 
trust  law,  wrote  in  1936: 


*    Federal  Financial  Institutions  Examination  Council, 
:  Assets  of  Banks  and  Trust  Companies  —  1980,  at  10. 
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It  was  perhaps  something  of  an  accident  that  the 
cotporations  which  have  obtained  power  to  ad- 
minister trusts  are  banking  institutions.  There 
is  no  necessary  connection  between  the  business  of 
banking  and  the  business  of  administering  trusts. 
Indeed,  many  difficulties  have  arisen  from  the 
attempt  to  combine  these  two  powers.* 

The  fact  that  the  proposed  legislation  would  subject  new 
bank  mutual  funds  to  regulation  under  the  Investment  Cmipany 
Act,  moreover,  cannot  alleviate  the  basic  conflicts  of  interest 
between  a  bank's  role  as  a  fiduciary  to  its  trust  customers  and 
Its  moce  custonary  cole  as  a  conmercial  lender.  To  the  extent 
that  banks  become  more  active  in  securities  investment  activ- 
ities, they  will  inevitably  be  subject  to  more  pressure  fcoin 
their  commercial  customers  to  make  investment  decisions  that 
are  influenced  by  their  other  profitable  activities. 

For  example,  when  a  controlling  oc  influential  block  of  a 
company's  stock  is  held  by  a  bank  trust  department,  conflicts  may 
exist  by  virtue  of  a  bank's  desire  to  keep  control  of  the  conpany 
in  the  hands  of  management  that  will  remain  friendly  to  the 
bank.**   When  a  takeover   bid   threatens  a  bank  commercial 

.  L.  Rev.  60,  62 


•*  The  case  involving  Denver  U.S.  National  Bank  is 
illustrative  of  this  problem.  The  bank  chose  to  sell  Denver  Post 
stock  held  in  trust  accounts  to  a  client  with  whom  the  bank  had 
strong  ties,  rather  than  to  S.I.  Newhouse,  even  though  Newhouse 
was  willing  to  pay  a  significantly  higher  price.  See  House 
Subcommittee  on  Domestic  Finance,  Committee  on  Banking  and 
Currency  Staff  Report,  Commercial  Banks  and  Their  Trust  Activ- 
ities: Emerging  Influence  on  the  American  Economy,  90th  Cong., 
2d  Sess.,  Vol.  I,  at  780  (1968). 
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customec  whose  stock  la  also  held  by  the  bank  tcu9t  department, 
for  flxample,  the  bank's  cominercial  acm  may  have  an  interest  — 
potentially  in  conflict  with  the  interests  of  the  bank's  trust 
custonecB  —  in  thwarting  the  takeover. 

Several  examples  of  such  situations  are  set  forth  in  our 
detailed  analysis.  Perhaps  the  recent  battle  for  control  of 
Conoco,  among  DuPont.  Seagram  and  Mobil,  pcovides  the  clearest 
illustration  of  the  conflicts  of  interest  that  can  afflict  bank 
funds  in  corporate  takeovers.  In  the  Conoco  case.  Bankers  Trust 
of  New  York  was  listed  as  the  single  largest  holder  of  stock  in 
Conoco,  holding  in  excess  of  5.6  million  shares.  Moreover, 
Bankers  Trust  held  more  than  13.3  million  shares  of  Mobil,  making 
it  also  the  largest  holder  of  the  securities  of  that  company, 
whose  acquisition  overtures  Conoco  management  was  vigorously 
resisting.  Finally,  Bankers  Trust  was  the  twelfth  largest 
holder  of  DuFont  stock.  Citicorp  ranked  as  the  second  largest 
bolder  of  Conoco  stock,  the  fourth  largest  holder  of  DuPont,  and 
the  fifteenth  largest  holder  of  Hobll.  Chase  Hanhattan  was  the 
fourth  largest  holder  of  Conoco  stock,  the  fifth  largest  holder 
of  Mobil,  and  the  twenty-first  largest  holder  of  DuPont.* 

The  position  of  Bankers  Trust  should  be  of  particular 
interest  to  the  Committee  because,  in  addition  to  substantial 
holdings  in  all  three  companies.  Bankers  Trust  managed  the 
employee  stock  plans  of  all  three  companies.**  Thus,  Bankers 
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Trust  was  able  to  vote  on  behalf  of  the  employee/shareholders  on 
all  sides  of  the  Conoco  takeover  transaction. 

A  bank's  relationships  with  its  trust  customers  and  a 
corporate  customer  which  becomes  the  target  of  a  takeover  bid  is 
often  further  complicated  by  the  loan  arrangements  made  with 
respect  to  the  proposed  acqusitions.  As  Rep.  Berkley  Bedell 
pointed  out  in  a  recent  letter  to  the  Federal  Trade  Commission 
in  which  he  urged  the  FTC  to  investigate  the  cole  of  insti- 
tutional investors  in  the  recent  wave  of  major  corporate  mer- 
gers, 'in  the  case  of  some  of  the  largest  banks,  the  question  is 
compounded  by  the  fact  that  some  of  the  sane  institutions  ace 
deeply  involved  in  the  financial  arrangements  attendant  to  the 
pending  mergers.'*  These  complications  include  the  fact  that 
banks  often  receive  inside  or  market  information  in  connection 
with  making  those  financial  arrangements,  raising  difficult 
issues  with  respect  to  the  banks'  obligations  to  investors  in  a 
bank  trust  account  which  holds  shares  of  the  affected  companies. 

One  analyst  has  reported  that  in  virtually  every  bank  trust 
department  study,  it  has  been  acknowledged  that  bank  decisions 
to  sell  the  securities  of  good  commercial  customers  have 
"created  a  lot  o£  flack, "■■  Unfavorable  customer  reaction 


*  -Letter  from  Rep.  Berkley  Bedell  to  Hon.  David  A. 
Clanton,  Chairman,  Federal  Trade  Commission  (July  21,  1981). 
reported  jji  Wall  Street  Journal  (July  24,  1981) ,  at  23,  col.  5. 

**  Herman,  Conflicts  of  interest;  Commercial  Bank  Trust 
Departments  51  (Twentieth  Century  Fund,  New  York,  1975),   I^ 
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has  reportedly  trestrained  Che  selling  activity  of  bank  tcust 
departaents  on  numecous  occasions,  often  with  adverse  effects 
on -trust  department  custoinera.* 

Conflicts  of  interest  also  arise  because  customers  vary  in 
importance  to  the  bank  and  in  sophistication,  sensitivity  to 
performance  and  willingness  to  apply  pressure.  For  example,  if 
abank.buys  securities  to  acconmodate  customers,  the  securities 
have  to  be  placed  somewhere  and  they  may  tend  to  gravitate 
toward  the  bank's   less  sensitive  funds. 

One  bank  trust  department  bought  a  large  amount  of  bonds 
of  a  cu8t<»ier  with  which  it  had  an  interlocking  directorate.  The 
common  stock  of  the  customer  was  not  on  the  trust  department's 
approved  list,  but  the  bank  was  expected  to  purchase  the  bonds 
in  return  for  the  directorship  it  held,  its  appointment  as 
collection  agent  on  the  bond  issue,  and  a  good  customer  rela- 
tionship in  general. 

Host  of  these  bonds  were  -then  placed  in  either  a  common 
trust  fund  or  a  nonprofit  trust  account  managed  by  the  bank.  An 
examination  o£  fourteen  trust  portfolios  held  by  this  bank 
revealed  that  "special  notes  of  the  bank's  own  customers  tended 
to  show  up  regularlyln  the  common  trust  funds  and  in  nine  of 
ten  randomly  selected  portfolios  of  small  non-profit  accounts 
but  in  only  one  of   three  portfolios  of  major   companies."** 

• 

•         Id.   at  51. 
••  Id.    at  63. 
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The  danger  that  desirable  stocks  will  be  placed  In  the  most 
perEornance-sensltive  bank  funds  and  that  undesirable  stocks 
will  be  placed  in  less  sensitive  funds  ot  trusts  will  only 
increase  if  banks  are  given  the  power  to  create  new  mutual  funds 
that  they  will  naturally  be  anxious  to  pcoBOte  to  investors.  In 
additioHi  banks  may  attempt  to  accommodate  their  corporate 
customers  by  placing  securities  offered  in  private  placements 
in  the  funds  they  manage.  In  short,  the  many  pressures  that 
will  be  placed  on  banks  can  be  expected  to  result  in  detriment 
to  the  portfolios  of  the  bank's  less  sensitive  customers,  in 
order  to  improve  the  performance  of  a  more  sensitive  fund  or  to 
accommodate  an  important  customer. 

Hany  persons  have  contended,  over  the  years,  that  the 
inherent  conflicts  of  Interest  created  by  the  activities  of 
bank  trust  department  activities  can  be  dealt  with  only  by 
requiring  the  divestiture  of  such  activities  by  banks.  Others 
would  attempt  to  alleviate  the  problems  created  by  such  con- 
flicts by  bringing  then  under  the  full  requirements  of  tbe 
regulatory  system  of  the  federal  securities  laws. 

But,  one  thing  is  certain:  the  Congress  cannot  saf«ly 
ignore  the  substantial  problems  created  by  the  fact  that  one- 
half  trillion  dollars  worth  of  securities  are  now  under  the 
management  of  bank  trust  departments  which  operate  largely 
without  reference  to  the  requirements  of  securities  regula- 
tion.  Before  Congress  authorizes  banks  to  engage  in  even 


=,  Google 


.nore.secutlti«s  activities,  the  problems  created  by  the  present 
situation  Bust  be  thoroughly  considered  and  addressed. 

Bank  Collective  Inveataent  Funds  for  Retirewent  Plans 

fta  serious  are  the -pcobleos  created  by  bank  trust  depact- 
ments,  the  conflicts  are  far  more  severe  Nhen  a  bank  trust 
department  not  only  renders  advlcei  but  also  origlJiates  and 
merchandises  interests  in  a  pooled  investment  fund  to  thousands 
of  investors. 

He  have  fully  documented,  in  the  detailed  Analysis  Nhich 
we  are  submitting  to  the  Cotomittee  today,  the  serious  abuses 
which  characterize  the  marketing  and  operation  of  bank  col- 
lective funds  for  retirenent  plane.  These  practices  include 
false  and  exaggerated  advertising  claimsi  the  failure  to  dis- 
close investment  policies  and  advisory  fee  practlcas  and  the 
ability  to  change  such  policies  and  practices  without  the 
necessity  of  a  shareholder  vote;  delays  in  investing  new  money 
and  in  redeeming  the  Interests  of  investors  who  demand  pay- 
ments; and  the  deposit  of  a  substantial  amount  of  cash  in  non- 
Interest  iMaring  accounts. 

These  abuses  can  flourish  because  these  bank  collective 
funds  for  retirement  plans,  which  had  assets  at  the  end  of  1978 
In  excess  of  $47  billion,*  are  not  subject  to  the  provisions  of 
the  Securities  Act  of  1933  or  the  Investment  Company  Act  of 
1940.  While  the  legislative  provisions  under  consideration 
could  require  banks  to  register  their  new  mutual  funds  under  the 


■    Collective  Inveatment  Funds  Survey  Report.  (American 
Bankers  Association]  at  7  (1979). 
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Sscurities  Act  and  the  Inveatment  Company  Act,  no  aimilai: 
requirement  is  Included  within  S.  1720  for  the  enocnoua  auns  of 
money  the  banks  ace  alteady  managing.  It  is  worth  noting  at 
this  point  that  the  matecials  contained  in  the  detailed 
analysis  conclusively  show  that  there  is  no  justification  foe 
pemittlng  collective  bank  funds  for  retirement  plans  to  con- 
tinue to  operate  outside  of  that  regulatory  framework. 

The  ICU  Fund 

National  banks  were  first  permitted  to  pool  bona  fide 
trust  assets  in  conmon  trust  funds  in  1937  in  order  to  achieve 
diversification  and  administrative  economies.*  The  Federal 
Reaecve  Boardi  and  later',  the  Ccxnptroller  of  the  Currency  have 
prohibited  the  merchandising  and  advertising  of  Interests  in 
bank  common  trust  funds.**  Congress  exempted  bank  cotmnon  trust 
funds  from  the  federal  securities  laws  and,  instead,  they  are 
subject  to  the  Comptroller's  Regulation  9.***  As  of  1978,  bank 
cotmon  trust  funds  had   assets  of   $27.8  billion. 

The  absence  of  regulation  under  the  federal  securities 
laws  has  created  serious  problems  for  investors  in  these  funds. 
A  current  example  Is  the  ICU  Government  Securities  Program 
['ICU  Fund")   which  was  established  in  1968  as  a  common  trust 

*  2  Fed.    Reg.    3440-41    (1937). 

••  12  C.P.R.    S   918(b)(5) (1978). 

**•  12  C.F.R.    Part  9    (1980. 
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fund  by  its  sponsors,  the  First  Wisconsin  National  Bank  of 
Hilwaukee  ('First  Wisconsin")  and  the  ICD  Services  Cotpocation 
("ICD"]  t  an  affiliate  of  a  credit  union  tcade  association.*  As 
of  the  beginning  of  1977,  the  fund  accounted  for  nearly  15 
percent  of  all  federal  and  state  credit  union  assets  available 
for  investnent,  and  its  assets  exceeded  20  percent  of  the 
coabined  assets  of  all  regulated  noney-narket  funds. 

A  review  of  the  reports  filed  by  the  ICU  Fund  as  of  1978 
revealed  that  many  aspects  of  the  Fund's  operations  would  not 
have  been  permitted  under  the  Investaent  Company  Act. 

For  example,  the  Fund's  reports  showed  that  It  paid  Brown 
Brothers  Harrlnan  t  Co.  ("BBH")  adviser's  fees  and  Chase  Man- 
hattan Bank  CChaae")  computer  services  fees  by  establishing 
compensating  balances  in  non-Interest  bearing  commercial 
checking  accounts  maintained  at  BBH  and  Chase.  The  use  of 
conpeneating  balances  conceals  the  amount  of  the  fee  paid  and 
inhibits  accurate  comparison  of  the  Fund's  advisory  expenses 
with  the  expenses  of  other  funds.  This  practice  makes  it 
virtually  impossible  for  a  credit  union  investor  to  determine 
the  cost  of  -managing  his  funds,  and  likely  would  not  be 
permitted  under  the  Investaent  Company  Act.** 


*  The  SEC  exempted  the  ICU  Fund  from  regulation  under 

the  Investment  Company  Act,  except  for  certain  limited  re- 
porting requirements,  on  the  basis  of  representations  made  by 
the -Fund  sponsors  as  to  how  the  Fund  would  operate. 
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Of  ev«n  moce  ssclous  consequence,  the  Tcust  Agreement 
between  ICU  and  First  Wisaonsin  contained  an  arcangenent  where- 
by the  Fund  deferred  both  unrealized  and  realised  nacHet  gains 
and  losses  from  month  to  month.  Under  the  Trust  Agreementi  no 
more  than  one-fifth  of  the  net  gain  or  loss  in  any  one  month  may 
be  added  to  or  deducted  from  the  ICU  Fund's  income.  Although 
the  SEC  has  permitted  certain  institutional  money-market  funds 
to  value  their  assets  on  an. amortized  cost  basis>  rather  than 
a  "marking  to  market"  basis,  registered-  funds  have  never  been 
permitted  to  use  an  accounting  method  that  requires  automatic 
deferral  of  up  to  80  percent  of  their  unrealized  gains  and 
losses.* 

The  ICU  Fund's  BO  percent  automatic  deferral  policy  dis- 
torted the  IC<J  Fund's  rate  of  return  and  net  asset  value  per 
shaca  and  artificially  insulated  the  Fund  from  the  market 
fluctuations  which  registered  funds  sre  required  to  disclose. 
In  this  connection,  it  was  reported  in  the  October  12,  1981, 
edition  of  CUIS  Newsletter ,  an  independent  newletter  for  credit 
unions,  the  ICU  fund  is  'technically  insolvent,"  and  it  is  not 
clear  whether  the  fund  would  have  enough  money  to  pay  off  all 
Investors,  in  the  event  of  a  "tun."  Account  balances  at  the  end 
of  August  totaled  $758  million,  while  the  total  market  value  of 
the  fund's  assets  (cash  plus  investments)  totaled  only  $708 
million. 
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The  REIT  Experience 


The  recent  record  of  bank  involvement  in  real  estate 
investment  trusts  ("REITs"]  in  the  1970'fi  provides  yet  another 
instructive  reminder  that  the  temptations  and  abuses  that  the 
Glass-Steagall  Act  was  intended  to  prevent  are  not  simply 
phenomena  of  the  Depression r  but  have  continuing  relevance 
today.  Moreover,  it  is  important  to  lAtei  in  connection  with 
Secretary  Regan's  testimony,  that  in  many  cases,  the  REITs  were 
not  managed  by  banks,  but  by  bank  affiliates. 

REITs  ate  investment  vehicles  that  are  strikingly  similar 
to  mutual  funds,  while  REITs  invest  in  real  estate,  often  a 
majority  of  a  REIT's  portfolio  will  be  invested  in  mortgages  and 
securities,  rather  than  in  hard  real  estate  assets.  The 
function  of  a  REIT,  like  that  of  a  mutual  fund,  is  to  make 
available  to  investors  of  relatively  modest  means  a  diversified 
investment  portfolio  under  professional  management. 

REITs  often  have  ocganizational  structures  that  are  sim- 
ilar to  those  of  mutual  funds.  Typically,  REITs  are  organized, 
managed,  and  promoted  by  en  external  management:  organization. 
They  seldom  have  mote  than  a  few  employees  of  theit  own,  relying 
instead  on  the  officers  and  employees  of  theic  gxtetnal  advis- 
ers to  manage  their  business. 

Like  advisees  to  mutual  funds,  REIT  advisets  have  an 
incentive  to  increase  the  assets  under  their  management  through 
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supeciar  pecformance  and  th«  continuous  sale  of  new  securities, 
since  an  increase  in  assets  results  in  increased  profits  for  the 
adviser,  who  generally  is  paid  a  nanagement  fee  based  upon  a 
percentage  of  assets.  Thus,  as  assets  under  Danagement  grov, 
the  adviser's  fee  increases. 

Banking  institutions  became  interested  in  REITs  in  the 
late  196G's,  and  a  number  of  large  banks  and  their  affiliates 
organized  and  p romote dwBE ITs .  Banks  and  their  affiliates  were 
in  a  unique  position  to  profit  through  the  management  o£  REITs. 
Not  only  could  banks  and  their  affiliates  receiye  advisory 
fseSf  they  could  also  profit  as  a  result  of  the  bank's  cole  as 
a  real  estate  lender.  Sinc^  the  bank  controlled  the  REIT,  the 
bank  could  set  the  interest  rate  and  other  terms  of  the 
borrowing,  thereby  assuring  itself  of  an  especially  lucrative 
loan  business.  As  new  assets  were  brought  under  management 
through  highly  leveraged  borrowing  by  the  REITs,  the  bank  was 
able  to  charge  higher  managenent  fees. 

The  numerous  transactions  between  banks  and  their  REITs 
created  other  ten^tations  for  abuse.  Foe  example,  unlike  non- 
bank  advisees,  bank  sponsors  of  REITs  were  able  to  profit  from 
the  "float"  generated  by  the  loan  transactions  of  their  affil- 
iated REITs. 

Developers  who  obtained  loans  from  a  bank  could  also  be 
encouraged  to  use  the  bank  as  a  depository  for  the  monies  loaned 
by  the  REIT  and  to  enter  into  other  banking  relationships  with 
the  bank  managing  the  REIT.  The  banks  were  able  to  maintain 
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substantial  cash  balances  in  their  REITs'  chacking  accoantSr  to 
the  detrinent  oE   th«   investors. 

Banks  also  channeled  loans  -from  the  BEIT  to  developers  on 
the  basis  of  the  profitability  of  the  bank's  own  relationships 
with  the  developers,  used  thelc  affiliated  BElTs  to  avoid 
regulatory -restrictions  on  land  and  development  loans  to  their 
custoaers,  and  sold  loans  from  their  own  portfolios  to  their 
affiliated  REITs  when  they  needed  to  increase  their  liquidity 
or   to  free  up  money  for  other  purposes. 

Bank -sponsored  REITs  frequently  claimed  that  they  enjoyed 
an  advantage  in  access  to  credit  as  a  result  of  their  affilia- 
tion with  a  bank.  In  fact,  this  "advantaqe"  led  to  serious 
problems.  Easy  access  to  credit/  coupled  with  the  incentive  for 
over-leveraging  created  by  the  advisory  fee  structure,  led 
REITS  to  overcomnit  themselves  with  short-tern  borrowings  that 
were  highly  sensitive  to  changes  in  interest  rates.  When 
interest  rate  changes  swept  the  financial  system  in  1973,  REITs 
discovered  that  the  high  coat  of  their  short-term  borrowinqs 
cat  Into  earnings  and  dividends.  Lower  earnings  and  dividends, 
in  turn,  began  to  affect  REIT  stock  prices,  credit  ratings  and 
ultimately  their   ability  to  raise  funds. 

As  the  problems  of  the  industry  grew,  REITs  increasingly 
turned  to  their  banks  for  loans.  At  the  end  of  197.3.  the  REIT 
industry  had  914  billion  of  total  assets,  only  S3  billion  of 
which  represented  loans  from  banks.  One  year  later,  REIT 
.industry  assets  had  increased  to  $20  billion  and  bank  credit  to 
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S6.S  billion.  By  the  fall  of  1975,  total  assets  of  the  REIT 
industcy  amounted  to  approximately  $19.4  billion  —•  including 
nearly  $10.4  billion  in  bank  credit. 

By  the  end  of  1975,  REITs  were  even  deeper  in  debt  to  tbeit 
banks  and  the  quality  of  their  loans  had  deteriorated  sub- 
stantially. One  study  found  that  approxinately  $1.75  billion 
of  the  REIT  loans  it  surveyed  had  been  c<»praaiised  by  Cbe  banks, 
that  is,  the  loans  had  been  restructured  to  bear  a  lower 
Interest  rate  than  the  contractual  rate,  payments  were  being 
made  on  an  interest-only  basis,  or  the  loans  were  otherwise  not 
producing   full    income.* 

Thus,  banks  came  to  be  publicly  linked  with  the  fortunes 
and  misfortunes  of  their  REITs.  This  development  was  promoted 
by  a  number  of  factors,  including  widespread  use  of  names  that 
identified  REITs  with  their  bank  sponsors  and  the  overlap  of 
bank  and  REIT  personnel.  Because  of  the  public  identification 
of  REITs  and  their  bank  sponsors,  banks  felt  considerable 
pressure  to  rescue  their  REITs.  Banks  were  compelled  to  invest 
their  own  assets  in  REIT  investments,  provide  their  REIT 
affiliates  with  imprudent  extensions  of  credit  and  subsidize 
REIT  operations   to  an  extent  never  envisioned. 


Hearings   on    S.    2721   before    the  Senate  Committee  on  Bankina, 
Housing,    and    Urban    Affairs,    94th    Cong.     2d    Sess.     TF,     i3~2A 


(1976)  . 


dbyGoot^Ic 


Rescue  efforts  took  a  number  of  different  focns.  The 
priaacy  technique  was  the  loan  swap.  When  a  bank -sponsored  REIT 
be^an  to  suffer  cash  flow  shortages,  the  bank  would  purchase  its 
troubled  loans.  Chase  Manhattan  Bank  eventually  acquired  $235 
million  in  loans  from  its  affiliated  R£IT>  of  which- more  than 
$130  million  was  non-eacning.  Chase  also  assumed  an  additional 
$34  million  of  unfunded  loan  commitments  to  borcowers.  Another 
rescue  mission  involving  swaps  "as  well  as  straight  cash  pay- 
ments took  place  in  1975  between  First  nisconain  National  Bank 
of  Milwaukee  and  its  troubled  REIT.  To  settle  claims  brought 
by  the  independent  directors  of  the  REIT,  alleging  that  the  bank 
adviser  had  been  negligent  in  placing  certain  loans.  First 
Wisconsin  agreed  to  purchase  from.  Its  REIT  participations  in 
two  mortgage  loans  valued  at  $14.48  mlllisn.  It  also  agreed  to 
reimburse  the  REIT  up  to  $5.5  million  for  losses  on  other 
loans.* 

Continental  Illinois  Bank  also  engaged  in  such  a  rescue 
mission,  purchasing  at  least  $61.2  million  of  loans  fconi 
Continental  Illinois  Realty.**  Continental's  efforts  to  res- 
cue its  REIT  also  included  swaps,  in  which  the  REIT  traded 
property  to  the  bank  and,  in  return,  the  bank  cancelled  debt 
that  was  earning  only  token  interest.  Continental  had  the  pick 


*  Keefe,  Bruyette,  &  Hoods,  Inc.,  Bank  Loans  to  REITs; 
How  Serious  That  Problem  81  (May  2,  1975)  (Special  Section  of 
the  197S  Bank  Stock  Manual] . 
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of  the  best  pioperty,  vbicb  it  aanaged  and  later  sold  at  a 
profit.  Dnfortunately,  the  REIT  staaceboljlecs  did  oot  fare  as 
well  witb  tbeir   investaents.* 

A  nuHbec  of  banks  becaae  so  deeply  emesbed  in  tbe  pcoble«s 
of  tbeir  REITs  tbat  tbe  financial  inteqrity  of  those  banks  was 
underainedi  and  a  nuabec  of  large  banks  were  placed  on  tbe 
regulators'  problea  list.**  Id  additi<xi,  even  when  tbe  risks 
of  real  estate  loans  were  assuned  by  an  affiliate,  rather  than 
directly  by  the  bank,   there  were  serious  iaplicatioos  Coc  tbe 

iMRfc. 

For  exoBple,  in  1974,  Beverly  Bills  Bank  Corp.,  a  one-bank 
holding  cOMpany,  found  itself  in  trouble  when  a  real  estate 
developer  defaulted  on  a  loan.  laMediately  after  news  accounts 
of  tbe  default,  custoaecs  of  the  holding  company's  affiliated 
bank  withdrew  15  percent  of  their  deposits.  Kb  a  result  of  this 
run  on  the  bank,  the  Federal  Reserve  Board  was  f<»ced  to 
intervene,  and  tbe  bank  was  ultiaately  sold  to  Hells  Fargo,  with 
a  resulting   loss  of  banking  coapetitioo.*** 

•  Wall  Street  Journal,  October  15,    1961,  at  1  Col.  6.  ■ 

*■  'Citibank,  Chase  Manhattan  on  0.5.  'Problea'  List,' 
Washington  Post,   Jan.    11,    1976,    at  hi.  Col.    2. 

••*  House  Coam.  on  Banking, 
Cong .  2d  Sess . ,  Financial  Instituti 
268    (Book  1)    {COOB.   Print   1976). 
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The  REIT  experience  cleatly  demonstrates  the  present-day 
relevance  of  the  principles  of  the  Glass-Steagall  Act.  Banks' 
ventures  into  this  Investment  medium  prove  that  the  public  will 
still  invest  In  bank-sponsored  investment  funds  in  reliance  on 
the  reputation  of  the  bank.  It  shovs  that,  in  the  event  there 
are  problems  with  a  bank's  REITi  confidence  in  the  sponsoring 
bank  will  be  impaired  because  of  the  public  association  of  the 
bank  with  the  fund.  It  demonstrates  that  banks  will  give  in  to 
pressures  to  nisuse  their  credit  facilities  to  bolster  the 
fortunes  of  their  affiliates,  and  they  ace  at  least  as  likely 
as  any  inoney  manager  to  invest  in  imprudent  investments. 
Finally>  the  use  of  affiliates  to  engage  in  these  activities 
does  not  alleviate  the  danger  to  the  banks. 

In  short,  the  recent  REIT  experience  proves  again  the 
wisdom  of  precluding  banks  and  bank  affiliation  from  activities 
that  carry  an  unacceptable  level  of  risk. 


S.  1720,  In  Its  Present  Form,  Will  Exacerbate,  Mot  Cure, 
Existing  Problems 

The  Institute  agrees  that  the  Committee  has  identified  a 
situation  that  Congress  should  address  as  promptly  as  possible 
—  the  need  for  a  comprehensive  re-evaluatlon  of  whether  the 
financial  industry,  and  the  federal  regulatory  systems  which 
govern  the  industry,  should  be  restructured.  The  interin  solu- 
tions that  have  been  proposed,  however,  are  admittedly  not  the 
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comprehensive  legislation  that  is  needed. 

Ratheti  S.  1720  is  a  concededly  piecemeal  approach  to  the 
pcoblen,  and  it  would  defer,  until  next  year,  considecation  of 
the  most  urgent  problems  and  the  most  vital  parts  of  the 
complete  package  of  needed  reforms. 

What  j^  needed  is  a  comprehensive  approach  to  a  series  of 
interrelated  problems.  The  fragments  of  this  kind  of  program 
offered  foe  consideration  this  year  will  not  cure  existing 
problems  but  will,  in  fact,  exacerbate  them. 

Furthej:  Concentration  of  Economic  Powe^ 

He  are  submitting  today  focthe  Committee's  consideration 
a  research  paper  compiled  by  Lance  Girton.*  This  research 
provides  significant  details  On  the  present-day  concentration 
of  financial  power  In  the  hands  of  a  relatively  few  tnoney  center 
banks,  and  the  extent  to  which  access  to  financial  capital  in 
the  amounts  needed  by  major  corporations  is  now  substantially 
controlled  by  a  limited  number  of  financial  institutions. 

The  effect  of  that  provision  of  the  legislation  now  under 
consideration,  which  would  authorize  banks  to  organize 


*  Dr.  Girton  is  a  Professor  of  Economics  at  the  Uni- 
versity of  Utah,  A  copy  of  Professor  Girton's  paper,  'Con- 
centration of  Financial  Power,'  is  submitted  herewith  in  Ex- 
hibit C. 


dbyGoot^Ic 


G79 


and  manage  all  types  of  mutual  funds,  will  be  to  concentrate 
even  further  this  economic  power  in  the  hands  of  a  few  large 
banks  and  bank  holding  companies.  The  reason  for  this  is  that 
only  a  relatively  few  banks  —  the  large  banks  which  can  afford 
the  necessary  personnel  resources,  data  processing  capability 
and  other  resources  —  will  be  able  to  organize,  sponsor  and 
manage  a  mutual  fund.  Giving  this  authority  to  the  vast  number 
of  banks,  bank  holding  companies,  savings  and  loan  associations 
and  even  credit  unions  will  not  do  a  thing  for  their  current 
problems . 

Significantly,  the  savings  and  loan  institutions  —  the 
segment  of  the  depository  industry  most  in  need  of  help  —  has 
already  recognized  this  danger.  The  4,000-member  U.S.  League 
of  Savings  and  Loan  Associations  has  announced  its  opposition 
to  bank  entry  Into  the  mutual  fund  business,  noting  that  It 
could  put  thrifts  in  a  "terrible  earnings  squeeze.'*  The 
'opportunity"  offered  by  5.  1720  to  permit  these  institutions 
to  enter  the  mutual  fund  business  has  correctly  been  perceived 


*  Allen  Wade,  Director  of  Public  Affairs,  U.S.  League 
of  Savings  and  Loan  Association  quoted  in  Cavits,  "Glass- 
Steagall:  The  Lines  Blur,"  Pension  and  Investment  Age,  Aug.  31, 
19B1. 
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correctly  been  perceived  as  is  an  illusocy  hope.*  This  feature 
of  S.  1720  will  worsen,  not  inprove.  their  financial  situation. 

Regulatory  Inequality;  Lack  of  Investor  Protection 

The  current  econ<»iiic  pcoblens  that  exist  in  the  financial 
services  industry  could  only  worsen  if  the  Congress  were  to 
enact  a  bill  that  would  not  provide  for  equal  regulation  and 
adequate  investor  protection.  S.  1720  would,  however,  have 
exactly  those  adverse  effects,  since  it  would  pernit  banks  to 
deal  in  interests  in  mutual  funds  without  being  regulated  as  a 
"broker"  or  "dealer"  under  the  Securities  Exchange  Act  of  1934, 
as  all  other  mutual  fund  sales  personnel  are. 

Moreover,  S.  1720  would  not  require  bank  advisers  to  bank 
nutual  funds  to  register  under  the  Investment  Advisers  Act,  as 
must  all  other  advisers  to  nutual  funds.  This  disparity  in 
regulation  is  troublesome  in  itself;  but,  far  more  important  is 
the  loss  in  investor  protection  that  would  result  from  a  de- 


*  On  Monday  of  this  week,  Treasury  Secretary  Regan  was 
forced  to  seek  the  deferral  of  a  scheduled  increase  in  passbook 
interest  rates  because  the  thrifts '  financial  condition  had 
worsened  due  to  the  sale  of  all-savers  certificates.  While 
these  instruments  were  intended  to  help  the  thrifts,  their 
effect  was  to  draw  $3  to  S4  billion  out  of  passbook  accounts. 
See  Wall  Street  Journal,  October  19,  1981,  at  S.  The  thrifts 
apparently  recognize  that  they  do  not  need  another  such  "res- 
cue." 
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cision  to  place  bank  mutual  funds  outside  the  existing  body  of 
law  in  this  important  respect. 

Already,  banks  engage  in  a  significant  amount  of  secur- 
ities-related activities  which  have  escaped  the  investor  pro- 
tection features  of  the  securities  laws.  Today,  bank  activ- 
ities include  an  increasing  amount  of  investment  advisory  and 
brokerage  services  for  individual  customers.  In  addition, 
banks  promote  and  sell  interests  in  commercial  paper  as  well  as 
In  various  forms  of  collective  investment  media  that  already 
directly  compete  with  mutual  funds,  despite  the  fact  that  many 
of  them  nay  be  of  dubious  legality.  These  latter  activities 
include  the  sale  of  retail  repurchase  agreements  and  dealing  in 
interests  in  common  trust  funds  and  pooled  investment  funds  foe 
retirement  plans. 

To  the  extent  that  banks  are  permitted  to  expand  their 
securities-related  activities,  the  jurisdiction  of  the  SEC, 
the  agency  created  by  Congress  to  regulate  securities  act- 
ivities, should  be  perfected,  so  that  all  bank  securities 
activities  ace  properly  regulated.  Of  course,  some  may  feel 
that  the  disclosure-ociented  philosophy  of  the  securities  laws 
is  out  of  tune  with  the  theory  of  the  banking  laws,  which  has 
always  provided  a  large  measure  of  secrecy  for  the  financial 
condition  of  banking  institutions. 

Indeed,  some  may  wonder  whether  the  applicability  of 
strict  standards  of  public  disclosure  to  financially  dis- 
tressed thrift  institutions  will  provide  the  stabilizing  ef- 
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feet  thaC  those  institutions  ace  seeking.  But,  a  policy  of 
secrecy  can  no  longer  be  justified  if  investors  are  to  be  asked 
to  Invest  their  money  in  new  types  of  bank-related  investments, 
which  ace  not  confined  to  traditional,  conservative  activities 
and  are  not  protected  by  federal  depository  insurance.  If  dep- 
ository institutions  cannot  comply  with  the  normal  respons- 
ibilities of  public  disclosure,  they  should  forego  both  ex- 
isting and  proposed  new  securities  activities  that  make  such 
disclosure  necessary  and  appropriate. 

If  the  Glass-Steagall  Act,  enacted  in  1933  and  embodying 
banking  policies  that  go  back  to  the  origins  of  the  nation's 
banking  system,  is  now  thought  to  be  obsolete,  so  are  the 
exemptions  for  banks  contained  in  the  Securities  Act  of  1933, 
the  Securities  and  Exchange  Act  of  1934,  the  Investment  Company 
Act  of  1940  and  the  Investment  Advisers  Act  of  1940.  All  these 
exemptions  found  their  rationale  in  the  argument  that  banks 
were  substantially  barred  from  the  securities  business  by  the 
Glass-Steagall  Act.  Any  repeal  or  modification  of  the  Glass- 
Steagall  Act  should  likewise  modify  or  repeal  these  exemptions. 

Although  the  Glass-Steagall  Act  effectively  separated 
banks  from  most  aspects  of  the  securities  business,  subsequent 
I  have  again  clearly  demonstrated  the  need  for  strict 
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SEC  regulation.  Tims  and  again,  the  banking  industry  has  bean 
brought  to  tha  brink  o£  disaster  through  unregulated  securities 
activities,  including,  as  we  have  shown,  such  activities  as 
retail  ceposi.  New  York  City  debt  securities,  collective  funds, 
and  REITs.  It  is  far  less  likely  that  the  problems  experienced 
by  banks  in  connection  with  these  activities  would  have  occur- 
Efid.had  they  been  fully  subject  to  SEC  regulation. 

Unregulated  securities  activities  of  banks  involve  prob- 
lems which  should  be  dealt  with  in  comprehensive  legislation. 
Thus,  any  legislation  that  would  expand  bank  securities  ac- 
tivities must  concurrently  vest  the  SEC  with  full  jurisdiction 
over  all  ^uch  activities  —  including  all  bank -sponsored  pooled 
investment  funds,  all  bank  investment  advisory  services,  and 
all  bank  retail  distributions  of  securities.  The  Institute  has 
prepared  legislative  proposals  to  accomplish  these  Important 
goals,  which  we  are  submitting  to  the  Committee  for  Its  con- 
sideration.  (Exhibit  D)-. 

Disparity  Between  Restrictions  on  Banks  and  Securities  Firms 

Another  aspect  of  S.  1720  that  demonstrates  the  need  for 
a  comprehensive  review  is  the  fact  that  the  bill  permits  banks 
to  engage  in  certain  aspects  of  the  securities  business,  while 
It  retains  all  the  restrictions  against  securities  firms  en- 
gaging in  the  banking  business.  The  goal  of  a  "level  playing 
field"  cannot  be  achieved  through  the  bill's  partial,  and 
decidedly  one-sided,  abolition  of  selected  prohibitions  on 
competition. 
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Large  banks  and  bank  holding  companies  which  have  spear- 
headed the  drive  to  modify  or  repeal  Glass-Steagall  have 
stressed  recent  developments  in  the  securities  industry,  ar- 
guing that  fairness  requires  that  the  Congress  permit  them  to 
engage  in  securities  activities,  as  was  the  case  in  the  1920s. 
The  development  of  money  market  funds  and  the  recent  acqui- 
sition of  securities  firms  by  other  enterprises  are  present«d 
as  the  rationale  for  permitting  banks  to  mass-merchandise 
interests  in  pooled  investment  funds  and  other  securities  to 
the  public. 

It  is  far  from  clear  that  these  developments  raise  the 
competitive  issues  that  the  banks  claim.  Although  certain 
banks  have  sought  to  characterize  the  expansion  of  bank  se- 
curities activities  as  a  matter  of  'surviual, '  .banks  are 
prospering  very  well  under  the  present  legal  structure.  For 
example,  recent  data  published  by  the  Federal  Reserve  Board 
indicate  that,  while  money-market  funds  were  growing  sub- 
stantially during  1980,  bank  profits  were  at  record  levels.*  It 
is  also  far  from  clear  that  the  acquisition  of  securities  firms 
by  other  businesses  will  have  any  material  impact  on  banks. 
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and  aspecially  those  large  banks  which  have  seized  on  these 
developments  to  acgue  that  they  ahoald  be  permitted  to  become 
even  larger  by  expanding  into  other  lines  of  comnerce. 

What  is  clearr  however,  is  that  if  Congress  permits  banks 
to  expand  their  securities  activities,  it  will  not  only  be  the 
securities  industry,  but  also  small  banks  and  savings  and  loan 
institutions I  that  will  be  materially  injared.  Furthermore, 
the  ability  of  giant  banks  to  offer  expanded  securities  ser- 
vices and  products  will  have  a  particularly  devastating  impact 
in  light  of  the  fact  that  securities  firms  will  be  unable  to 
compete  with  banks  in  the  banking  business. 

The  proposals  made  by  the  large  banks  for  expansion  into 
the  securities  industry  is,  in  short,  a  legislative  one-way 
street.  Banks  would  continue  to  enjoy  a  banking  monopoly,  while 
exploiting  the  relationships  with  their  banking  customers  to 
develop  and  enhance  their  securities  business.  Economic  stud- 
ies, such  as  the  study  conducted  by  Professor  Gicton  which  we 
are  submitting  today,  show  that  banks  which  offer  multiple 
services  are  uniquely  able  to  capture  and  retain  the  Eavor  of 
their  banking  clients  as  customers  for  their  non-bank  services. 
Large  banks  freely  admit  this  practice.* 


*  See  Wall  Street  J.,  Oct.  15,  1981,  at  1,  col.  6.  In 
this  article,  an  officer  of  Continental  Illinois  Corp.  and 
referred  to  the  bank's  loan  tactics  as  'pact  of  an  overall 
strategy."  He  explained:  *We  package  them  up  and  get  other 
fee-related  business,  and  I  always  remind  customers  what  I  did 
for  them. * 
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Thusi  to  prevent  the  creation  of  a  gross  conpetltlve 
imbalance,  it  is  imperative  that  any  modification  of  the  Glass- 
Steagall  Act  be  coupled  with  legislation  that  would  enable 
securities  ficms  to  obtain  the  full  banking  powers  enjoyed  by 
national  banks.  The  institute  has  developed  legislative  pro- 
posals to  accomplish  this  goal,  which  we  are  submitting  to  the 
Committee  Cor  its  consideration  CExhibit  E) ,  and  we  suggest 
that  our  proposals  be  studied  in  the  context  of  a  general 
consideration  of  the  impact  of  various  reform  proposals,  so 
that  a  comprehensive  legislative  package  can  be  developed. 

Interstate  Banking  Beatrlctiona 

An  additional  problem  area  is  posed  by  the  HcFadden  Act  and 
the  Douglas  amendment,  which  generally  prohibit  banks  and  bank 
holding  companies  from  operating  banking  institutions  in  more 
than  one  state. 

The  existing  restrictions  on  geographical  expansion  have 
led  to  the  development  of  a  nationwide  correspondent  system  of 
banks  through  which  the  largest  banks  provide  various  services 
to  smaller  banks  and  in  turn  to  their  customers.  The  large 
banks  have  made  it  clear  that,  if  the  Glass-Steagall  Act  Is 
modified  or  repealed,  their  existing  correspondent  relation- 
ships will  be  used  to  distribute  securities  products  and 
services  through  this  well-established  chain  of  local  banks. 
In  each  community,  these  securities  activities  will  be  linked 
to  the  banking  services  provided  by  local  banks  to  their  banking 
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ThuSt  modification  oc  repeal  of  the  Glass-Steagall  Act 
will  give  the  large  banks  a  major  competitive  advantage  over 
traditional  securities  firms  —  an  advantage  which  will  exist 
even  if  securities  firms  are  permitted  to  hold  a  bank  charter 
in  a  single  state.  As  new  entrants  into  the  banking  business, 
securities  firms  would  be  outside  this  correspondent  system, 
which  as  grown  in  the  protectionist  shelter  of  the  McFadden  Act. 
This  conpetitive  disadvantange  can  only  be  ameliorated  by 
permitting  securities  firms  to  engage  in  multi-state  banking 
activities  or  to  acquire  banks  across  state  lines. 

Modification  or  repeal  of  the  Glass-Steagall  Act  will  also 
favor  large  banks  with  their  correspondent  networks  over  smal- 
ler banks.  Snail  banks  possess  neither  the  capital  nor  the 
expertise  to  engage  in  the  securities  business  and  will  immedi- 
ately be  put  at  a  competitive  disadvantage.  In  order  to  rectify 
this  imbalance,  regional  banks,  who  so  desire,  should  also  be 
permitted  to  engage  in  banking  activities  across  state  lines, 
and  to  acquire  or  merge  with  out  of  state  banks  in  order  to 
conpete  successfully  in  the  securities  business  against  the 
large  banks.  Therefore,  the  McFadden  Act  must  be  repealed  if 
changes  are  made  in  the  Glass-Steagall  Act.  There  is  no  other 
way  that  the  congress  can  avoid  the  competitive  inequities  that 
will  result  from  piecemeal  tinkering  with  one  regulatory  stat- 
ute at  a  time. 
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Notions  -of  maintaining  ^  "l«vel  playing  field"  do  not 
readily  comport  with  the  tcemendous  competitive  advantage  that 
would  1)«  conferred  by  letting  some  banks  get  a  head-start  in 
interstate  operations  in  areas  in  which  they  are  able  to 
compete.  This  is  particularly  true  since  other,  smaller  banKSi 
which  would  have  to  engage  in  interstate  competition  through 
other  meana,  must  wait  until  at  least  next  year  foe  Congress  to 
study  the  issue  and  determine  the  basis  on  which  such  compe- 
tition will  be  permitted. 

A  far  better  approach  to  this  subject  would  be  to  consider, 
at  the  outset,  and  on  a  compcehensive  basis,  the  extent  to  which 
there  is  a  continued  need  for  interstate  banking  cesttictions 
before  partially  opening  that  door  to  some  competition  that 
only  -some   large  banks  will   be  able  to  putsue. 

Piecemeal  changes  in  Glass-Steagall  can  well  bring  about 
the  destruction  of  small  banks  and  of  an  independent  securities 
industry,  not  because  that  industry  is  inherently  unable  to 
compete  effectively,  but  because  the  large  banks  will  continue 
toenjoy  the  privileged  sanctuary  of  protectionist  legislation 
—  sheltering  from  competition  the  commercial  banking  function 
which  is  essential  to  industry  and  commerce  —  as  they  reach  out 
to  dominate  other  financial  businesses  whose  products  they  can 
then  offer  on  a  tie-in  basis. 

Conclusion 

The  Institute  believes  that  these  should  be  no  legislative 
changes    in  Glass-Stesgall   until    the   Congress    addresses    the 


dbyGoot^Ic 


of  adequate  pcotection  of  the  investing  public  and 
competitive  equality.  The  basic  changes  needed  in  the  regu- 
latory system  which  governs  the  nation's  financial  structure 
cannot  safely  be  accomplished  as  the  result  of  a  few  weeks' 
hearings.  Ratherr  changes  Chat  will  serve  the  Nation  well  in 
the  long  run  must  be  carefully  thought  out,  and  can  only  be 
accomplished  through  the  diligent  efforts  of  all  concerned 
segments  of  that   industry  and  of   its  regulators. 

This  work  should  begin  immediately.  It  will  be  a  difficult 
taslc,  but  the  Committee  will  have  the  full  cooperation  of  the 
Institute  in  seeing  it  through. 
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'And  there  Is  a  larger  Interest,  that  of  depo- 
sitOEB  and  at   the  National  Government,  which  requirei 
that  th*  bank  shall  be  conducted  as  a  bank  pure  and 
slaple  and  not  as  a  promtlng  agency  of  apeculative 
investMent  companies.* 


*It  vss  peihapa  aonething  of  an  accident  that 
tha  cocporatlonB  which  have  obtained  power  to  adnln- 
Ister  trusts  are  banking  inHtlCtitlons   There  Is  no 
neceasary  connection  between  the  business  of  banking 
an3  the  businpHs  of  adminiaterliltl  trusts,   indeed, 
■any  dlfftcultias  have  arisen  fron  the  attempt  to 
coabtn«  these  two  powers. * 

-  Austin  Scott  (1936) 


'The  great  objectives  of  banking  regulation  are 

controls  over  the  flow  of  credit  in  the  monetary 
syaten  the  maintenance  of  an  effective  banking 
-  structure  and  th«  protection  of  depoalcora.   These 
objectives  neither  utiliis  the  same  tools  nor  ochieue 
the  sane  ends  as  nveator  protection   The  puepode 
of  discloaure  is  to  place  the  investor  in  s  position 
to  Euke  An  informed  judgment  On  the  meriCH  of  a 
security,  and  to  provide  a  basis  for  compar  ng  that 
security  with  others  issued  by  companies  in  the  saae 
or  different  industries.   Essentially  this  purpose 
is  achieved  through  the  furnishing  of  financial  in- 
foraation  which  providea  a  uniform  pattern  of  report- 
ing  To  say  that  banX  regulation  renders  this 
disclosure  philosophy  unneCeaSaEy  Is  to  say  that 
bank  regulation  is  an  effective  substitute  for  the 
free  exercise  of  .an  investor  a  judgment.   Controls 
which  protect  aga  nst  embezzlement  and  which  assure 
Adequate  reaervea  serve  important  objectives  but 
not  the  objective  of  informed  investment,   to  hold 
otherwise  would  b«  to  Imply  that,  because  of  such 
regulation  bank  securities  are,  without  Bore,  worthy 
Investments.* 

-  Hillian  Gary,  Chalnaan 
Securities  and  Exchange 
Cosunission  (1963) 
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'The  SlasB-Steagall  Act  reflected  a  deeemina- 
tlon  that  policies  of  oonpetitlon,  convenience  or 
eipertls*  Hhicti  night  othervlse  support  the  entry 
-at  conmerclal  banics  into  the  Inveatnent  banking 
buBiness  Hece  outweighed  by  the  'hazards'  and  'finan- 
cial dangers*  that  arise  when  coaaerctal  banks  engage 
in   the  activities  proscribed  by  the  Act." 

-     Investnent  Company   Institute 

V.  gsnip  *fli  U.S.  in.  tio — 

liaTTi 

'It  would  ba  anoaalous  if  all  financial  insti- 
tutions offering  investment  advice  to  the  general 
fublici  HhfaLhei:  directly  or  through  publicly-solic- 
ited individual  advisory  relationships  or  indirectly 
through  publicly-solicited  collective  investment  m*n- 
ageaent  arrangements  like  Invsstmant  conpanles,  were 
not  subject  to  the  sane  regulatory  requirenents.  the 
•one  fiduciary  responslbilitlos  and  the  sane  degree 
of  snforcenent  presence.* 

-  Harold  Nilllans,  Chairman 


'The  need  to  consider  comprehensive  leglsla- 
>n  Is  a  result  of  steadily  Increasing  competition 
hin  the  financial  services  Industry  which  has 
tc  existing  laws  and  regulations  obsolete  in  many 
ea.  .  .  ,  Revisions  must  be  made  in  tht  finan- 
il  systera's  structure  to  accommodate  the  changes 
ch  have  occurred.* 

-  Senator  Jake  earn  (1981) 
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lllTBODOCTIOtl 

A  Bajor  and  Blgnificant  place  of  proposed  la^islatlon 
affecting  the  integcity  of  thl*  country'*  ecgulation  of 
financial  Inatitutlona,  S.  1720,  recently  waa  referrad  to  th* 
8«nat*  Ccawltta*  on  Banking,  Bousing  and  Urban  Affairs.  The 
concepts  aBbodlad  In  thla  bill  —  which  include  the  reaoval 
ai   ccr.tury-long  Eestcalnta  on  securities  activities  by  con- 
■arcial  banka  —  de*and  careful  reconsideration  of  established 
concepts  and  principles  of  ccafMtltlan  and  investor  protectioa 
In  tbe  financial  services  Industry.   In  an  effort  to  enhance 
constructive  review  of  S.  1720,  tbe  investJMnt  Conpaoy 
institute  (the  'Institute'),  on  behalf  of  the  Mutual  fund 
industry  it  represents,  has  prepared  this  position  papec. 

Constructive  review  of  S.  1720,  however,  requires  recog- 
nition of  the  fact  that  the  bill  seeks  to  aocoaaodate  two 
rather  dlverae,  and  potentially  conflicting,  objectives.   One 
such  objective  is  the  perceived  need  to  provide  far-ranging 
and  long-lasting  relief  froa  the  'serious  financial  probleas' 
of  a  troubled  savings  and  loan  industry.*  Nholly  unrelated 
to  the  financial  stability  of  savings  and  loans,  however,  la 
the  other  stated  objective  of  this  legislation  —  ccMprehen- 
slvely  to  revise  the  rules  governing  ccnpetitlon  within  the 


,    S  11254   (dally  ed.   Oct.    7,   1981).- 
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financial  ••rvlc«*  induatry.  In  order  to  p«T*it  gr«at«r  flex- 
ibility, foater  graater  coapetitlon  aaong  all  s«gBenta  of 
the  Industry,  and  rapeal  existing  coapetitive  reatrlctlona. 

To  the  extent  tbat  tb*  eltuation  of  aavlnga  and  loan 
inatltutiona  requires  ixMediate  attention,  S.  1720  oost  assur- 
edly deserves  proapt  consideration.   But,  to  tb«  extent  that 
S.  1720  is  also  prewised  on  the  desire  to  effect  a  conprehen- 
sive  restruoturing  of  the  rules  governing  coapetltion  between 
financial  inatltutiona,  prudence  and  caution  should  be  the 


lary  data  to  justify 

,  it  ia  likely  that 
mclal  stability  of 

prcmote.  Moreover, 
nancial  efficacy  of 
,  the  iBpact  of  S.  1720 


Apart  froM  a  baalc  lick  of-  necei 
sona  of  the  changes  the  bill  would  el 
tbe  bill  will  actually  inpair  the  fini 
the  very  Institutions  Congress  seel 
even  leaving  aside  queations  of  thi 
troubled  aavinga  and  loan  Inatltut 
on  financial  services  conpetitlon  Is  problenatic,  and  requli 
thoughtful  review  not  only  of  what  S.  1710  would  accoapliah, 
but  pechapa  nore  inportently,  what  S.  1720  would  not  accon- 
plish. 

Thua,  S.  1710 


la  not  predicated  upon  any  analysis  of  ■ 
necessary  to  avoid  current  and  past  abusive  prac- 
tices oBplttyed  in  bank  securities  actlvltiesi 
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*  would  [>oe  subject 
tias  aStTvltiea  t 
the  public)  and 

*  would  not  onova  Inpadincnts  to  conpetttion,  but 
rathar.  vould  eract  actlCiclal  barriers  to  meaning- 
ful conpeCition,  by  unfairly  denying  to  Cbe  aecu- 
Eitlaa  induatry  tha  minlBun  toola  neceaaary  to 
conpeta  effectively  with  the  new  banking-securities 
congloneratea  that  S.  1720  would  spawn  and  foster. 

The  Institute  baliavas  that  a  fim  ani)  cooprehanaiva  factual 

3'!<  pulley  predicate  ahould  be  developed  before  Qangress  con- 

sidars  adopting  5.  1720. 

-  Saaaary  of  Position 

For  alnoat  twenty  years,  large  banXs  and  bank  holding 
companlaa.  aaaking  to  take  advantage  of  tbair  unique  ralatlon- 
shlps  with  thaic  banking  custonars  and  tbair  corraapondant 
networks,  hav«  sought  to  aipand  thalr  actlvitiaa  in  tb*  secu- 
rities field  by  repealing  historic  national  policies  designed 
to  confine  banking  institutions  to  traditional  banking  aar- 
vlcea.  1o   data,  the  Congraas  and  the  Courta  have  wisely, 
and  oonslatently,  rejected  thase  efforts. 

The  conflicts  of  interest  and  the  unsafe  and  unsound 
practices  which  have  occurcad  when  banks  have  engaged  in  the 
retail  sacucltias  businasa  have  repeatedly  placed  the  Nation's 
•oonoaio  aystaia  in  jaopardy.   even  the  narrowly  clrcuaacribad 
secur it lea -related  activities  in  which  banks  have  engaged 
since  the  enactment  of  the  Glass-Steagall  jk:t  in  1933  have 
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causBd  aubsttntial  disruptions  in  the  nornul  banking  opara- 
tions  oC  aajor  banks,  and  hava  placad  lacge  suns  of  public 
savings  at  aubstantlal  risk,  without  adequate  safeguards  or 
even  public  disclosure  of  such  risks. 

Wille  all  the  ■ajor  concerns  and  conditions  which  caused 
tha  Congress  to  enact  the  Glass-Steagall  Act  (and  Its  anteca- 
dsr.te)  continue  to  exist  today,  a  number  of  business  and 
technological  developnsnts  nay  require  that  new  legislation 
be  devised  to  acccoaodate,  rationalise  and  haraonlia  these 
developaanta.   At  the  sane  tlae,  however.  It  Is  necessary  to 
reinforce  the  protections  to  the  public  frco  abuses  arising 
froB  unregulated  bank  securitias  activities  end  to  prevent 
unfair  eosipetitlon  and  concentration  of  econoalc  power  In 
the  hands  of  a  few  giant  banking  Institutions. 

Thusi  any  realignment  of  services  that  expands  bank 
securities  activities  oust  also  be  acconpanied  or  precedad 
by  a  raalignnent  of  the  existing  regulatory  structure,  to 
provide  appropriate  prottctions  to  bank  investors  and  de- 
positors.  Moreover,  the  very  eonplicationa  that  Initially 
dictated  a  separation  of  connerclal  banking  teem   traditional 
securities  activities  demand  that,  if  changes  are  to  be 
effected,  thay  ahould  not  be  authorized  by  pisceneal  legis- 
lation which  would  petnit  banks  to  continue  their  exclusive 
government  franchise  to  conduct  the  business  of  banking  and" 
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thus  aggravata  tba  conditions  which  alraady  give  then  a 
dangerouB  and  an  unfair  advantage  over  all  other  financial 
lost 1 tut iona. 

But.  befOEe  any  changaa  are  nade  poalng  the  attendant 
danger  of  'cbaoa  in  the  banking  •yatem,**  legislation  Inpla- 
aenting  such  changes  ahould  be  fashioned  around  a  clear 
I'^LU'jiiltioii  LhaLf  tine  And  again,  the  banking  Indkiatry  haa 
been  brought  to  the  brink  of  disaster  through  those  unreg- 
ulated aacurlties  aotivltlea  in  Mhich  banks  have  engaged. 

Tba  pEobleas  of  benk-related  Real  Estate  Investaenc 
Trusea  ('R£tTs*)  during  the  ISTO'a,  for  axaBpls,  caused  a 
substantial  drain  on  banking  Institutions  and  large  liabil- 
ities to  their  bank  sponsors,  which  were  Involved  in  nmerous 
conflicts  of  Interest  in  the  operetlon  of  these  coapanlcs. 
It  Is  iBportant  to  note  that  even  though  aany  of  these  RBITs 
were  sponsored  by  en  affiliate  of  the  bank,  rather  than  by 
the  bank  Itself,  It  was  -the  bank  that  was  injured, 

SlBllarly,  the  activities  of  bank  underwriters  of  New 
York  City  obligations  brought  e  nsjor  segaent  of  the  country's 
banking  syste*  close  to  disaster  In  view  of  tha  Bsssive  poten- 
tial liabtlltlea  atsBBing  trod  queatlonable  distribution 
activities  and  bank  conflicts  of  Intareat,  The  REIT  end' 


*  'Ragan  Outlines  Deregulation  rian  for  Banks,"  Hall 
Street  Journal,  Oct.  16,  1981,  at  2.  ool.  2  (intervlett  wTtK" 
Treasury  Secretary  Donald  Regan). 
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Hev  York  City  pc^lens  could  have  been  prevented  had  these 
bank  seeuEltias  activities  bean  subject  to  appropriate  SBC 
regulation. 

But  these  are  not  isolated  occ ue ranee s .   CuECently. 
banks  and  othar  depository  institutions  have  sold  S14  billion 
ot  so-called  retail  repurchase  agreaaenta  which  are  uninaured 
debt  obligations  of  the  Issuing  banks.*  under  appropclate 
3EC  aui>ervt*lor.,  depository  Institution*  Issuing  these  obli- 
gations would  have  been  conpelled  to  disclose  their  true 
financial  condition  to  investors  who  renaln  unaware  of  the 
vary  snbstantial  risks  involved  in  purchasing  the  debt  obli- 
gations of  issuers  that  are  experiencing  severe  financial 
difficulties.  But  the  bank  exevptiona  In  the  federal  aacu- 
ritias  laws  have  resulted  In  an  abaence  of  full  and  fair 
disclosure. 

Only  laat  week,  it  wa«  reported  that  the  ICU  Govern- 
Mant  Securities  Program,  a  bank  comnon  trust  fund  organised 
for  credit  union  Investors,  was  'technically  insolvent*  as  a 
result  of  portfolio  valuation  practioea  that  would  not  have 
been  pemlttsd  had  the  Fund  been  subject  to  the  federal 
aeeurltles  laws. 


*    federal  Reaerve  Rel,'  )1,6.  Honey  Stock  Haasuras  and 
■  Liquid  ftssets,  Oct.  9,  ISBli   *5nall  denomination  (retail) 
tPS  —   estimated  at  »13.6  billion  on  a  twelve  »onth  average 
baala  and  Slt.O  billion  on  a  aontb-end  basis  In  September*  '~ 
Table,  col.  *n3,*  not*  6. 


dbyGoot^Ic 


701 

Inveitment  Company  tnttituti 


-7- 

Tbus,  th*  problaa  with  th*  GlaBi-StaagBll  Act  la  not 
the  axtcnt  to  which  it  has  E«*trlet«d  bank  ••eurltlea  activ- 
ities, but  rattmt.  th*  axtant  to  which  It  haa  Indulged  [or, 
through  las  •nforesnant,  has  been  pacalttad  to  Indulga)  bank 
dasiraa  to  axpand  Into  unwarranted  Bacurltlas  activltias. 
If  laglBlation  Is  daslrad  to  expand  bank  ■•curltias  aetlvi- 
tit-e,  chat  la^ialatlon  should  concurrently  vast  tha  SBC  with 
full  Jurisdiction  ovar  all  such  activities  ~  Including  all 
bank-aponaored  pooled  Inveataent  funds,  all  bank  inveatnant 
adviaory  services,  and  all  bank  retail  dtsCcibution  oC  aacu- 
rltiea. 

To  the  extent  that  banks  are  permitted  to  expand  their 
Bscuri ties-re la ted  activities,  the  jurisdiction  of  the  SBC, 
the  agency  created  by  Congreas  to  regulate  securities  activi- 
ties, should  be  perfected  so  that  all  bank  securities  activi- 
ties ar«  properly  regulated. 

If  tha  Glaas-ateagall  Act,  enacted  In  1933,  is  thought 
to  be  obsolete,  so  are  the  bank  exaMptiona  contained  In  the 
Securities  Act  of  1933,  the  Sacurltlea  Exchange  Act  of  1934, 
tha  InvestBent  Coapany  Act  of  1940,  and  tha  Investaent  Uviaecs 
Act  of  1940.   Thaae  axenptlona  were  predicated  upon  Congress' 
understanding  that  banka  ware  barred  froM  virtually  avei^ 
facet  of  tha  sacurltlea  business  by  the  Glass-Steagall  Act. 
Any  repeal  or  Bodifloatlon  of  tha  Glasa-Steagall  Act  requlxas 
a  concoaltant  repeal  of  these  exe«ptions. 
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Larq*  banks  and  banX  holding  coMpanlaa  that  Bpearhead 
tha  drfva  to  nodify  or  rapaal  tha  Glaaa-Staagall  Kct  have 
atraaaad  raoant  developnanta  In  the  aacurltiaa  induatry, 
arguing  that  (alcneas  requlrea  that  the  Congceas  pemit  the* 
to  engage  in  aecurltiea  actlvltieB.  aa  waa  the  case  In  tha 
1920a.   Tha  devclopoant  of  Boney-inarkat  Cunda  and  the  recent 
acq<;ls]tlon  of  aecurltiea  fima  by  other  enterprlaea  are 
praaantad  aa  tha  rationale  for  pamitting  banka  to  «aaa  nar- 
chandtaa  intereata  In  pooled  Invaataent  fund*  and  othar 
aecurltiea  to  the  public. 

It  ia  fat  fron  clear  that  theae  acqulaitlonat  and  the 
other  davelopaenta  In  the  aecurltiea  Induatry  to  which  the 
banka  point,  preaent  tha  conpatltive  laauaa  that  the  banka 
clBlB.   Although  certain  banka  have  aought  to  put  the  ezpan- 
alon  of  bank  aecurltiea  actlvltlaa  on  a  'aurvlval  baaiai' 
banka  are  proaperlng  very  well  under  the  preaent  legal  atruc- 
ture.   Por  axanple,  recent  data  publiahsd  by  tha  Federal 
Reaerva  Board  indicate  that,  while  Money-narket  funda  ware 
growing  aubatantlally  during  1980,  bank  proflte  were  at 
record  levela.*  It  ia  alao  tar  from  clear  that  tha  acqulal- 
tlon  of  aecurltiea  firaa  by  other  buaineaaea  will  have  any 
■atarial  impact  on  banka  and  aapacially  thoa*  large  banka 
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which  hava  aaizad  on  thaaa  a*v*lop«*nta  to  argua  that  tliay 
■bould  ba  paialttad  to  baecn*  ev«n  largac  by  axpandtng  Into 
other  lines  of  coauarea, 

Horaovar,  what  ia  claar  la  that,  if  Congrasa  pecnlta 
banks  to  aipand  thair  saeurltlas  actlvitlas,  it  vlll  ba  the 
Mcurities  Induatry.  i«  well  as  small  banKa  and  eavlnga  and 
lunii  liiMtpitutioiifa,  tliat  will  ba  nataclally  Injured.   Tlie 
ability  of  giant  banks  to  oftar  expanded  aacuEltlea  aarvlees 
and  products  will  have  a  particularly  devastating  lapact.  In 
light  of  the  fact  that  sacucitlea  flraa  vill  be  unable  to 
cnpate  with  banks  in  tbe  banking  business. 

The  peoposal  aoda  by  the  large  banks  for  expansion  Into 
the  securities  industry  is,  in  short,  s  legislative  one-way 
street.   Under  currant  proposals,  banka  could  continue  to 
enjoy  a  banking  aonopoly  while  exploiting  the  reletlonshlps 
with  tbair  banking  custcaers  to  develop  and  enhance  their 
securities  activities.   Bconoale  studies  show  tbet  banks 
which  offer  sultlple  sarviees  are  uniquely  able  to  capture 
and  retain  the  favor  of  their  banking  cllenta  as  custoBsrs 
foe  their  non-bank  services. 

Thus,  to  prevent  the  creation  of  a  gross  coapetitive  in- 
belancsi  it  Is  Inparatlva  that.  If  a  basis  Is  developed' 
to  support  sny  Bodlfication  of  the  Qlass-steagail  Act,  such 
a  Bodiflcatlon  should  be  coupled  with  legislation  that  would 
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•nahl*  Mcurltiea  (Ira*  to  obtain  th«  full   banking  poiwrm 
•nioyad  by  national  banks. 

Kut,   *vn  conferring  such  banking  pow*ra  en    ■•euritlM 
riraa  would  not  lufflc*  to  allavlat*  tha  coc^atlclv*  dislo- 
(larlima   tha  larg*  banka  vould  achlava  undar  S.    1720    In  Its 
nurrant    tor>.      An  additional  problaa  la  po«*d  by   thm  NcFaddaii 
I.  -I    aii.i   tha  Duuqlaa  anandmant,   whicb  ganacally  iwohlblc  banks 
■nil  hank   holding  eoMpanlaa   froti  oparatlng  banking    Inatlto- 
t  l»iiM    In  raora  than  one  stats.      Thaaa  rastxlcttons   on  gaogra- 
tthliol    BStiansion  hava  lad  to  tha  dawlopaant  of  a  nattonwidt 
ii(iiiBB|H>iii1ant  systan  of  banks  through  wfaidi  tha  largaat  banks 
l>t>iwl(la  nuMrouB  sarvlcas  to  analler  banka  and   In  turn  to 
thai!    iiustomari.      As  was  recantly  racognliadi 

cnrraspondent   ralatlonsblps  with  'coantry  banka' 
ynwlda    [aajor  banks]    anotheir  captive  aarket 
Mal'ir  banks  offer   their  correspondents  servlcea 
■iich   SB  check  clearing,   loan  participations      Unea 
i.f   cradlt  end   Investnent  advice   In   return   for 
dauialt   balances.      A  natural  allegienoa  to  the 
raapondants  arlaea   froa  this  relationship  .    .    .    .    • 

KB  hsa  been  aade  clear  by  the  large  banks,    H  tha  claaa- 
nt*.qa]|    Act    la  aodified  or  repealad,   these  corraapowlant 
rsletlonshlpa  -111  he  utilised  by  tha  large  banks  to  diatri- 
bute  their  securities  products  and  services  through  tbalr 


Nahia,    mnk  underwriting 
,™    r»e    .'^^    Patr   izoapatttH 


of  Municipal 


■vino   Tree  «no   ri 
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ll-aatabliahed  chain  of  local  banka.  In  aach  coamunlty, 
leaa  aecurltlea  acttvittea  vill  ba  linkad  to  tha  banking 
rvtces  providad  by  local  banXa  to  their  banking  cuatoraecs . 

ThuB,  repeal  of  the  Claaa-Steagall  Act  will  give  the 
rge  banks  a  aajor  cospetitlve  advantage  over  traditional 
curitiea  Cims  —  an  advantage  which  will  exist  even  if 
curitiaa  flma  are  patnltted  to  exercise  bank  powers  in  • 
ngla  atate.   M  new  entrants  into  tha  banking  buainaaa, 
curitiea  fims  would  be  outside  this  correspondent  syaten 
licK'  has  grown  in  the  protectionist  shelter  of  the  HcPadden 
Act.   nils  cosipetltive  disadvantage  can  only  be  aaeliorated 
by  peralttlng  aecurltlea  ftras  to  engage  in  multi-state 
banking  activitiea  or  to  acquire  banks  acroaa  state  lines. 

Rapeal  of  the  Glass-Steagall  Act  will  also  favor  large 
banks  with  correspondent  networks  over  purely  regional  banks. 
These  banks  possess  neither  tha  capital  nor  the  expertise  to 
engage  in  the  securities  business,  and  will  ioiHdlately  be 
put  at  a  coapatitiva  disadvantage.   In  order  to  rectify  this 
iBbalanca,  regional  banks  who  so  dssirs  should  also  b*  per- 
mitted to  engage  in  banking  activitiea  across  state  lines, 
and  to  acquire  or  aerge  with  out-^f-state  banks  in  order  to 
coBpete  successfully  in  the  securities  business  against  the 
large  banks. 
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flnancial  services  industry.  In  ordsr  to  permit  gr«at«t  tlex- 
Ibility,  foster  greater  coKpetltion  aiwng  all  ••goentt  of 
tbe  industry,  and  repeal  existing  coapetltlve  restrictions. 

To  the  extent  that  the  situation  of  saving*  and  loan 
Institutions  requires  inaedlate  attention,  S.  1720  most  assur- 
edly deaervea  proapt  consideration.   8ut,  to  the  extent  that 
S.    1?2(}  is  alac  preralsed  on  the  dealra  to  effect  s  conprehen- 
slvs  restructuring  of  the  rules  governing  competition  between 
financial  Institutions,  prudence  and  caution  should  be  the 
■atchvords. 

Apart  from  a  basic  lack  oC-  necessary  data  to  Justify 
B«Be  of  the  changes  the  bill  would  effect,  it  is  likely  that 
the  bill  will  actually  Impair  the  financial  stability  of 
the  very  Institutions  Congress  seeks  to  promote.  Moreover, 
even.lesvlng  aside  questions  of  the  financial  efficacy  of 
troubled  savings  and  loan  institutions,  the  Impact  of  S.  1720 
on  financial  services  competition  Is  problematic,  and  requires 
thoughtful  review  not  only  of  what  S.  1720  would  accomplish, 
but  perhaps  more  Importantly,  iriiat  E.  1730  would  not  accom- 
plish. 

Thus,  S.  1720 

*  is  not  ccBprehenalvei 

*  Is  not  predicated  upon  any  analysis  of  maasures 
necessary  to  avoid  current  and  past  abusive  prac- 
tices Miplayed   In  bank  securities  activities] 
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•  would  not  subject  existing  or 
ties  actTvitlea  to  regulation 
the  public)  and 

*  would  not  renove  inp«dimenta  t 

tul  competition,  by  unfairly  denying  to  the  aecu- 
rltlea  induatry  th«  nininun  toola  naceaaary  to 
compete  effectively  with  the  new  banking-iecurltiea 
congloneratea  that  S.  1720  would  apawn  and  foater. 

The  Inatttute  ballavea  that  a  flro  and  comprehenaive  factual 

^-^.   policy  predicate  ahould  b«  developed  baCore  COngreas  con- 

aidera  adopting  S.  1720. 

-  Salary  of  Poaltion 

For  alBoat  twenty  y«ar«,  l«rge  banks  and  bank  holding 
companlas.  aeeklng  to  take  advantage  of  their  unique  relatlon- 
ahlps  with  their  banking  cuatonars  and  their  corraapondent 
natworka,  have  sought  to  expand  their  activltlea  In  the  secu- 
rities field  by  repealing  historic  national  policies  designed 
to  confine  banking  tnstitutlona  to  traditional  banking  sec- 
vicea.  To  data,  the  Congresa  and  the  Cburts  have  ttiselyi 
and  consistently,  rejected  these  efforts. 

The  conflicts  of  interest  and  the  unsafe  and  unsound 
practices  which  have  occurred  when  banks  have  engaged  in  the 
retail  sacuritiaa  buslnas*  have  repeatedly  placed  the  Nation's 
■conMilc  syste>  in  Jeopardy.   Even  the  narrowly  clrcuascribad 
securities-related  activities  In  which  banks  have  engaged 
aince  the  enactaent  of  the  Olaaa-Steagall  Act  in  1933  have 
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cauavd  aubatantlBl  dlscuptlona  In  tha  noraal  banking  opara- 
tlona  of  major  banks,  and  hava  placed  large  suna  of  pjbllc 
savinga  at  aubatantial  risk,  without  adequat*  aaCeguarda  or 
even  public  dlaclosura  o{  auch  risks. 

Hhila  all  the  Major  concerna  and  condltiona  which  cauaod 
the  Congreaa  to  enact  the  Glaas'Staagall  Act  (and  its  antac*- 
^•nte)  continue  to  exist  today,  a  number  of  bualneaa  and 
tachnological  developnenta  nay  require  that  new  legislation 
b*  devised  to  accoDoodste,  rationalise  and  haraonlia  thesa 
developBents.   At  tha  same  time,  however,  it  la  necessary  to 
reinforce  the  protections  to  the  public  froa  abuses  arlalng 
fron  unregulated  bank  securities  activities  and  to  prevent 
unfair  coMpetition  and  concentration  of  econoaic  power  in 
the  hands  of  a  few  giant  banking  Inatttutions. 

Thus,  any  reallgnoent  of  services  that  axpanda  bank 
aaeuritiea  activltlea  nuat  also  be  accoopanied  or  preceded 
by  a  raalignnent  of  the  exiating  regulatory  structure,  to 
provide  appropriate  protections  to  bank  Investors  and  de- 
positors. Moreover,  the  very  conpllcations  that  Initially 
dictated  a  separation  of  coanercial  banking  froai  traditional 
securities  activities  danand  that,  if  chsngea  are  to  be 
effected,  they  ahould  not  be  authorized  by  pleceneal  legla- 
latlon  which  would  pemit  banks  to  continue  their  esclusive 
governnent  franchise  to  conduct  the  business  of  banking  and- 
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!)  already  qtve  then  a 
iver  all  othar  financial 


:a  Kada  posing  tb«  atCandant 

ayateo,**  lagialatlon  Inpla- 
faablonad  around  a  claar 
n,  tha  banXin?  Induatcy  haa 
through  Choa*  unrag- 
banka  hava  angagad, 
:ad  Raal  BataCa  Invasbaant 
axsKpla,  cauaad  a 


tbus  aggravata  tha  conditions 
dangerouB  and  an  unfair  advanti 
inatitutlona. 

But.  bafoTS  any  changes 
dangar  of  'ohaos  in  tha  banki 
•anting  such  ehangaa  abould  ba  I 
txuu^iiltion  ttiaL,  tina  and  agaj 
baan  brought  to  the  brink  of  dli 
ulatad  aaouritisa  aetlvitlaa  in 

Tha  pEottlSBs  of  bank-relat* 
Trusts  < ■REITs*)  during  tha  197fl 
substantial  drain  on  banking  institutions  and  larga  llabil- 
Itiaa  to  thair  bank  aponsoca,  which  vara  involvad  In  nimaroua 
conflicts  of  intarast  in  tha  operation  of  thaaa  eoapanlas. 
It  la  iaportant  to  nota  that  eran  though  Many  of  thaaa  REITs 
ware  sponsored  by  an  affiliate  of  the  bank,  rather  than  by 
the  bank  itself.  It  «a8  -tha  bank  that  waa  Injured. 

Siailarly,  ths  aetlvitlaa  of  bank  undacwrltara  of  Mw 
Tork  City  obligations  brought  a  >ajor  segment  of  the  country'* 
banking  systea  close  to  disaster  In  view  of  tbs  aasslva  poten- 
tial llabllltlaa  atanaing  froa  queatlonabla  distribution 
activities  and  bank  conflicts  of  Interest.   Tha  REIT  and' 


*  'Mgan  outllnas  Daragulation  Plan  for  Banks,* 
Street  Journal,  Oct.  16,  1981,  at  2,  col,  I  (tntarviav  i 
Traasury  Secretary  Donald  Began). 
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9e»   <B3Ek    Cicr  pnAlcaa   coold   tun   ohh   fxweieed   bad   tbeac 
ba^  ■imletM  accivtUaB  been  K^jacc  ca  appEWciat*  SEC 


cr«nce«.      CacrcatlT. 

c  aold  (14  billion 
of   ao-e&Ilad   rvcail  i«p«icAa*c    biji  i^  au  akiefi   ara   ■■UBorcd 
dabC  oCllqattona  of  Uw  t—aina  banks.*     iMdac  avprepriace 
5bC  sL>^rTiiio...  dapositsTT   .-<-:-_t::~;   iaaoiBj  tbcae  obli- 
gaeiooB  aooU  haaa  boas  compelled  to  iliaclaac  tbatr  tcaa 
f  toaacUa  coodiKiao  to  invstars  «bo  raw^ia  ^laaarc  of  tha 
*«rf  aalwl  wil  lal  ciaka  lavolvad  ia  pnrebaaiag  tba  dabc  obli- 
faciooa  of  Iuti  ckac  arc  uparieBciag  aa«gra  finaBcial 
di::ic.iltiet-     liM  Cba  bai*  aiaapHona  is  tba  federal  aacs- 
Eltlaa  Laa*  haaa  caaaltad  in  an  ah>»aci  of  fail  aad  fair 
Aladooara. 

Otlr  laat  aeA,   It  aaa  raportad  that  tba  ICD  Gorcra- 
■ant   SacBcttiea   Prograa.    a   baak   eo^aon   troat   faail   oc^aBised 
for  cradit  anion  iamatora,  aaa  ':iz'-  -.ci'.'.-:    inaol*«DC*  aa  a 
rasBlt  oC  portfolio  aaloatioa  paacticaa  that  aoold  aot  bava 
baas  penittad  bad  tha  Fond  baaa  aabjact  to  tha  fedatal 


■  Federal  aeaerve  Itel.'  H.6.   Itottey  Stoe*  I 

Liaold   Aaaata.    Oct.    9,    IXl:      '^all   deninaCiiH 
KPS  —  aattuted  at  *l].t  billioo  o 
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Ttia*,  th«  pcoblwi  with  th«  Glaaa-Staagall  Act  !•  not 
tlM  axtant  to  wbicb  It  haa  raatrlctad  bank  aacurltiaa  activ- 
Itiaa,  but  ratbar,  tha  aitent  to  whlcb  It  b«s  Indulged  (or, 
throiiqti  lax  anforcaaant,  haa  baan  panittad  to  Indulge)  bank 
daairaa  to  expana  Into  unwarranted  aecuritiaa  activitlas. 
If  iagialstion  la  deaired  to  expand  bank  aaeurltlea  activl- 
cice,  chat  leglalatlon  atiould  concurienLly  veat  tba  SBC  with 
full  jurladiotion  over  all  aueb  actlvltlea  —  including  all 
bank-Rponaored  pooled  inveataent  fimdat  all  bank  inveat»ant 
advlaory  aervlcea,  and  all  bank  rauill  dtatrtbutlon  of  aaeu- 
rltlea. 

To  the  extent  that  banka  are  p«r«lttad   to  expand  their 
•acurttlea-relatad  actlvltlea,   tbo  Jurisdiction  of  the  &BC> 
the  agency  created  by  Congreea  to  regulate  eecuritlea  actlvl- 
tiea,   abould  be  perfected  so  that  all  bank  seouritlea  actlvi- 
tiee  are  pr^erly  regulated. 

If   tha  daaa-Staagall  Act,  enacted   in  1933,    is  thought 
to  be  obsolete,   so  are   tha  bank  eieBptions  contained  in  tha 
Securities  Act  of  1933,    the  Sacuritlae  Exchange  Act  of  1934, 
tha   Investaent  Coaipany  Act  of  1940,   and   the  Inveataant  Advisees 
Act  of  1940,     These  exeaptlona  were  predicated  upon  Congresa* 
understanding  that  banks  were  barred  froa  virtually  every 
facet  of   the  aacurlties  business  by  tha  Slass-Steagall  Act. 
Any  repeal  or  aodiflc«tion  of  the  Glaae-Steagall  Act  requlTas 
a  concoaitant  repeal  of  thaae  exeaptlona. 
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Larga  banks  and  bank  holding  conpanlas  that  apaarheod 
the  drive  to  nodlfy  or  rapaal  tha  Glaaa-Staagall  Act  have 
Btraased  racsnt  developnents  In  tba  aacurltias  industry, 
acgulng  that  falmaaa  raqjirea  that  tha  Congraaa  paemlt  tbaa 
to  angaga  In  aacurltlaa  actlvitlea,  a*  ««•  tha  casv  In  tha 
1920b.   Tha  davalopnent  of  nonay-markat  funds  and  tha  reoant 
aci^kiisltlon  of  securltioB  flraa  by  athar  entarpriaea  arc 
praaentad  aa  tha  rationale  for  peraltttng  banka  to  aasa  nar- 
chandiaa  Intacaats  in  pooled  Invaatwant  tunda  and  other 
aeouritiea  to  tha  public. 

It  is  far  froai  claar  that  thaaa  acqulaitionB,  and  tha 
other  davalopaanta  In  the  aacuritlea  Industry  to  which  tha 
banka  point,  present  the  eoapetltive  laauas  that  tha  banks 
clalB.   Although  certain  banks  have  sought  to  put  the  eapan- 
Blon  of  bank  ■acuritlea  activities  on  a  "survival  basis," 
banka  are  prospering  very  nell  under  the  present  legal  atruc- 
ture.   For  exaaple,  racant  data  published  by  the  Federal 
Reserva  Board  indicate  thati  vhlle  Baney-aarket  funds  were 
growing  substantially  during  1980,  bank  proflta  ware  at 
record  levels.*  it  is  also  far  froa  clear  that  the  acquial- 
tion  of  secur'itlaB  firaa  by  other  businesses  Hill  have  any 
■aterial  i«pact  on  banka  and  eapacially  thaaa  large  banka 
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which  have  Bsiiad  on  tbama  d«v«lop>*nts  to  argj*  that  tttay 
should  ba  pacmlttad  to  bacome  wan  larger  by  expanding  into 
other  llnea  of  coaaarca. 

Moreover,  what  la  clear  la  that.  If  Congreaa  permits 
banks  to  expand  their  aacurltlea  activitlas.  It  will  be  the 
•acurltlea  industry,  ■■  well  aa  snail  banka  and  savings  and 
iu.n  JimttLutioiLh,  tiiat  will  ba   nataelally  injured.  Tlie 
ability  of  giant  banka  to  offer  expanded  seourities  aarvices 
and  products  will  have  ■  partlculacl/  devastating  iapact.  In 
light  of  the  fact  that  aecurltiaa  fins  will  be  unable  to 
eoMpst*  «lth  banks  in  the  banking  buslnaaa. 

The  proposal  aada  by  the  large  banks  for  expansion  into 
the  securities  industry  ia,  in  ahort,  a  legislative  one-way 
atreet.   Under  current  propoaala,  banka  could  continue  to 
enjoy  a  banking  mon^ioly  while  exploiting  the  relatlonshipa 
with  their  banking  custo«wrs  to  develop  and  enhance  their 
securities  activities,   econoalc  studies  show  that  banks 
which  offer  multiple  servicea  are  uniquely  able  to  capture 
and  retain  the  favor  of  their  banking  cllenta  aa  custonera 
for  their  non-bank  aervlcas. 

Thua,  to  prevent  the  creation  of  a  gross  competitive  in- 
balance,  it  la  isperatlve  that,  if  a  beais  ia  developed' 
to  support  any  Modification  of  tba  G lass- Steag all  Act,  such 
a  Bodlficatlon  should  be  couplad  with  legislation  that  would 
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anable aecurltias  flraa  to  obtain  tha  full  banking  powara 
•njoyad  by  national  banka. 

But,  evan  conftrrlng  sucti  banking  powacs  on  aaourltlaB 
tliaa  would  not  aufflca  to  allavlate  the  conpatttlve  dlalo- 
eatlona  tha  lacg*  bank*  would  achleva  under  S.  172D  In  ita 
currant  ton.  An  additional  probl^  la  poaad  by  tbe  HcFadden 
hot  anJ  tha  Douglaa  aoendBenti  otitch  generally  prohibit  banka 
and  bank  holding  coapanlaa  tctm   operating  banking  Inatlto- 
tlona  In  nore  than  ona  state.  Thaae  restriction*  on  gsogra- 
pblcal  espanalcMi  have  led  to  tba  devslopawnt  of  a  nationwlda 
oorreapondent  ayataa  of  banka  through  Hhich  the  largeat  banka 
provide  nuaerou*  aarricea  to  aaalleE  banka  and  In  turn  to 
their  enatoaMrs,   Aa  waa  recently  reeognizedi 

CacrespondenC  relat lanahipi  viCh  'counCry  banka* 
provide  [major  banka]  another  captiuo  narKet. 
Major  banks  offer  their  correapondenta  services 

of  credit  and  investment  advice  in  return  for 
deposit  halancBB.  A  natural  allegiance  to  tbe 
reapondenta  arlaaa  froB  this  relationship  .  .  .  .  ■ 

Aa  has  been  aade  clear  by   the  large  banks.  If  tha  Class- 
Bteagall  Act  is  aodlfled  or  repealed,  these  correspondent 
relatlonahlpa  will  be  utilized  by  the  large  banks  to  distri- 
bute their  aacuritiea  producta  and  aervicaa  through  their 


•    Meble,  Bank  Ondarwritlna  of  Hunlclpal  Heyenua  Bondsi 
PreaaEving  Free  and  Fair  Coapetition,  26  Syracuae  L.  Rev. 
HIT,  at  mS  (IftTS). 
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wall-established  chain  of  local  banks, 
these  securities  activities 
•ervlces  provided  by  local   t 

Thus,  repeal  of  the  Gli 
large  banks  a  najor  competit: 
securities  firms  --  an  advam 
securities  firaa  are  pemltti 
single  state.  As  new  enti 
••curitiea  flna  would  be 


ich  conounlty, 
ill  be  linked   to  the  banking 
B  to  their  banking  customees. 
'Steagall   Act  will  give   the 
r  advantage  over  traditional 
lage  which  will  eniat  even   If 
to  exercise  bank  powera   in   a 
i   into  the  banking  bualneas, 
Ide  this  correspondent  system 
which"  has  grown   in  the  protectionist  shelter  of  the  HcFadden 
Act.      This  coapetitiva  disadvantage  can  only  be  aMSllorated 
by  perMittlng  securities   ftras  to  engage  In  nultl-state 
banking  activities  or  to  acquire  banks  across  state  lines. 

Repeal  of  the  Glass-Steagall  Act  will  also  favor  large 
banks  with  correspondent  networks  over  purely  regional  banks. 
Thasa  banka  possess  neither  the  capital   nor   the  expertlae  to 
engage   in  the  securities  buainess,   and  will   Imaedlately  be 
put  at  a  coapetitiva  disadvantage,     in  order  to  rectify  this 
iabalance,   regional  banks  who  so  desire  should  also  be  per- 
mitted to  engage   In  banking  activities  across  state  llnesi 
and   to  acijuire  or  oerge  with  out-of-state  banks   in  order  to 
coapete  successfully  in  the  securities  business  against  the 
large  banks. 


dbyGoc^le 


Investment  Company  Institute 


-12- 

Tharafor*,  if  ehangaa  ara  Mada  In  tha  Olaaa-Steagall 
Act,  tha  HcFaddan  Act  should  be  rapealed.  Thera  la  no  othar 
way  that  tha  Congraaa  can  avoid  conpetitlva  Inaqultlea  Chat 
will  inaacapably  flow  froa  piaeaaeal  tinkecinq  with  ona 
ragulatory  atatuta  at  a  time. 

PiecMiaal  change*  in  the  Glaaa-Steagall  Act  can  wall 
bring  about  th«  deatruction  of  regional  banks  and  of  an 
Independent  aeciirltiea  industry,  not  becauao  that  industry 
is  inherently  unable  to  coapat*  effectively,  but  because 
large  banks  will  continue  to  enjoy  the  privileged  sanctuary 
of  protectionist  legislation  — •  sheltering  Era«  ccapetition 
the  CGuerclal  banking  function  which  ia  esaentlal  to  Indus- 
try and  comaerce  —  aa  they  reach  out  to  donlnata  other 
financial  bualneasea  whose  pcoducta  they  can  than  offer  on  a 

For  Cheae  reaaona,  the  Inveatment  Coapany  Institute 
believes  that  there  should  be  no  legislative  changes  in  the 
Glass-Steagall  Act  unless  and  until  the  Congreaa  firat 
addraasea  and  rasolvaa  Isauea  of  adequate  protection  of  ths 
Investing  public  and  coMpetitive  equality. 
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TBE  CIASS  STEAmLL  ACT 

paaaags  of  tha  Glaae-Sttagall  Act  In  1933  reClactad  tha 
conclualon  of  COnqrea*  Chat  tha  >lx  of  coaatrcial  bankinq  and 
•acurltiea  actlvltlaa  vae  so  rife  with  conCllcta  of  Interest 
that  It  ahould  not  be  p«rnltted.*  Before  lifting  this  ban, 
CDngr«aa  abould  carafully  conaider  not  only  the  ev«nta  that 
lad  to  tta  iaposltlon,  but  whether  the  policies  eabodled  In 
the  Act  are  aa  necaaeary  today  as  thay  were  In  1933> 

-  Badtqround  of  the  Claaa-ataagall  Act 
Tha  Rational  Bank  Act  of  1B64,  which  granted  national 
banks  liaitad  and  apeciClad  powers,  waa  conalstently  inter- 
preted to  prohibit  coapletely  national  banks  froa  underwrit- 
ing or  dealing  in  non- Cover naent  eeourltiea.**  Suoh  waa  the 
oaae  until  the  early  1900'e,  when  the  Comptroller  of  the 
Currency  reinterpreted  the  Act  to  pemlt  national  banks  to 
underwrite  end  deal  in  debt  aeculttes.  Never  the  1  ea  e ,  even 
the  Qaaptroller  concluded.  In  1901,  that  the  national  Bank 
Act  did  not  peralt  national  banka  to  participata  In  the  under- 
writing and  distribution  of  equity  aecuritiaa.*** 


401  o.s.  6TTT  H9-HS  tirnrr 

•*    Public  Policy  Aepecta  of  Bank  gecurltlee  Activities i 
An  laeuee  Paper,  U.5.  Depertaent  of  the  Traeaury,  Appendln, 
at  a,  (liov.  IITs). 
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An  opinion  Ittuvd  by  tba  solicitor -fi 
1911.1  and  concucrad  in  by  the  Attorney  General)  has  particular 
relevance  for  the  iaauet  being  debated  today,  seventy  yaata 
later.  Pointing  out  that  national  banks  have  always  been  con- 
sidered to  ba  llnlEed  to  thoae  poweea  expressly  granted  to 
the*,  the  opinion  held  that  national  banks  are  precluded  Iroe 
=r^:r!iling,  under<4rlting ,  or  Inveating  In  the  stock  of  other 
conpanias.   The  opinion  statedi 

'There  is  a  larger  interest,  that  of  deposi- 
tors and  the  national  Governaent,  which  requires 
that  the  bank  shall  be  conducted  sa  a  bank  purs 
and  slaple  and  not  as  a  proaating  agency  of 
speculative  investment  ccrapanies.* 

'  In  order  to  avoid  these  legal  prohibitions  on  their 
seeurltiea  activities,  banXa  reaorted  to  the  now-familiar 
device  of  creating  non-bank  affiliates.  There  followed 
the  familiar  pattern  of  the  bank  regulatory  authorities  not 
only  failing  to  enforce  the  existing  restrictions,  but 
lobbying  on  behalf  of  the  ccamerclal  banking  industry  com- 
pletely to  break  down  the  historic  separation  of  comiercial 
banking  and  the  securities  business. 

These  efforts  on  behslf  of  the  banking  Industry  even- 
tually resulted  in  tha  paaaage  of  the  KeFadden  Act  in  1937, 
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whlch  paniltted  national  banks  to  undsrvrlCa  ■■curltlas  to 
tbm   Mtsnt  authoriiad  by  tha  CoaptEollar.   Tha  CoaptrolXar 
•oon  qcantad  national  banks  axtanslv*  authority  to  undarwrlta 
both  dabt  and  aquity  aacurltlai.* 

Only  lis  yaacs  latac,  Congcaaa  brought  tha  banka*  In- 
vaatMnt  banking  aetivitiaa  to  an  abrupt  halt  through  anact- 
c:r.t  ii   the  Glass-Steagall  Act.   An  •Taatnatlon  of  what 
happanad  during  tha  alx  yaar  ■window*  during  whiab  covBarcial 
banks  wara  paralttad  to  sngaga  In  tha  aacurltlas  buainaaa 
provide*  aapla  Juatif Icstion  Cor  Congrasa'  oonolusion  that 
tha  axparlaant  In  azpandad  bank  activity  bad  baan  a  grava 
■latajca  iriilch  abould  not  ba  rapaatad, 

Tha  hsarlngs  that  preceded  anactaant  of  tha  Act  daaon- 
stratad  that  *aaaB«rcial  banks  In  ganeral  and  iwabae  banka 
of  tha  Federal  Baaarva  Systa«  in  particular  had  botb  aggra- 
vated and  been  daaagad  by  the  stock  urkat  decline,  partly 
bacauaa  of  their  direct  and  Indirect  involvaaant  in  the  trad- 
ing and  ownership  of  speculative  sacucltlaa.***  The  hearing* 
revealed  that  banks  had  proKitad  their  securities  affiliates 
through  loana  and  through  purdiasas  oC  securities  froa  these 


*  Perkins,  *Tbe  Divorce  of  CowMrdal  and  InvaatiMnt 

Banking)  A  Biatory,*  SB  Banking  Law  Journal  4S3.  494  n.  37 
(1971). 

*•  invasfent  Coapany  Institute  ».  CMt£,  401  D.8.  *>7, 
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affiliausi  •ItlMC  tot   tlw  bank*'  own  accoimt*!  ok  on  b*tialf 
of  truBtB  ufidar  bank  ■■nigiatnt.   Bank  loans  war  a  osad  to 
proBota  sacurltlaa  aftillataa  in  variova  vays.  Banks  aada 
loans  to  tlMlc  own  afflltataa  to  finance  undervriting  activi- 
ties and  financad  custo— ra'  purcfaaaea  of  aecuritie*  under- 
written by  bank  aftlliatas.  Funds  wera  also  loaned  to  cor- 
porations that  agreed  tc  use  bank  affiliates  for  undervrltinq 
their  securities  issues. 

Banks  were  found  to  have  placed  addittoaal  funds  at  risk 
in  order  to  protect  securities'  attiltatea  whowe  oollapae 
would  threaten  the  bank's  atabfiltr  oc  di*iaish  public  contl- 
danc*  in  tha  bank.  Banks  al«o  pirchaaed  secnrltiea  fiOB 
their  affiliates  In  order  to-  assure  the  success  of  an  under- 
writing or  to  relieve  the  affiliate  of  eicess  holdings. 

In  general,  the  abnsea  and  conflicts  of  interest  that 
arose  in  connection  with  the  coabinatioti  of  banking  and  secu- 
rities activitiaa,  and  Hbich  lad  to  enactaant  of  tb*  Glass- 
Staagall  Act,  teXl  Into  the 'e^llowing  categoriesi 

I  assets  in  iaprvdent 


Banks  •uccuabed  to  pn^DCloul  pressures,  such  as 
Uie  preaaore  to  uka  bank  credit  facilities  avail- 
able to  ccapanles  in  whose  lacuritlea  the  bank  had 
invested  or  tecoae  irvolved 
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Banks  succuBlMd  co  confllcta  of   tntarast  batmen 
ttielE  proaotlonal    interaBti  ■■   inveitaanc  bankers 
•nd   tti«lr  obltgatlone  as  coiuMrclal  b 
dtalnceireBted    investaent  and  lending  <l 


-     Relevance  of  the  Policies  of  the  Glass-Steagall  Act 
Today 

Congress  detemlned  to  keep  ccamerclal  banks  and  their 
affiliates  out  of  the  securities  business  largaly  because 
it  believed  thst  the  pronotional   incentives  of   the  securities 
business,   and  a  securities  flras'    pecuniary  stake   in  the 
success  of  a  particular   lnvest>ent  opportunity,  were  destruc- 
tive of  distnterasted  caoMercial  banking  and  of  public 
confidence  in  the  coouwrcial  banking  Byste>,^* 

Any  anandnent  to  the  Glass-Steagall  Act  should  not 
defeat  or  undercut  the  original  purpose  of   the  Act  by  intro- 
ducing the  banking   Industry  to  naw  risks >  or  by  andangerlng 

•  inyastnsnt  Conpany  institute  v.  Can,  401  U.S.  S17, 
829-03  (1971).  flee  elso,  learinqa  before  a  Subcoswittee  of 
the  senate  Coewittee  on  Banking  and  Currency,  71st  Cong.,  3d 
leie.   Part  7  ai  lOiS-Cr'Tmil  T 

>,   supra .   401   . 


dbyGoot^Ic 


-Lt- 
—fdBltMty  Lua—trj   i»  4»tie«e«  etixnrt*!  ——*--*—,    tc  1 


dbyGoot^Ic 


Inmtment  Company  Institute 


COWSEQOeilCES  or  B>W  etPAMSIOtl  IMTO  the  MOTOAL  fUMD  BUSIBESS 
B«far*  p«r>ittlng  bank!  to  expand  chelr  accivltlas  Into 
tha  Butual  fund  tlald,  aa  would  ba  acoonpllabad  by  B.  1720, 
Congraaa  auat  taka  account  of  tba  conaxjuanoaa  that  would 
•ttand  lueh  >  aajor  ctaanga  In  national  policy. 

-   Increaaed  Concentration  at   Economic  Pover 
^    Bank  entry  Into  the  autual  fund  bustnaaa  [including  coa- 
■oo  stock  and  bond  fund*,  a>  wall  aa  neney  aarket  funds), 
rataea  aartous  queationa  whathar  tha  banka'  new  activities 
would  lead  to,  or  exacerbate,  an  undealrabla  concentration 
of  ecohCMdc  power.   Such  concentration  could  take  two  forasi 
congloaarate  and  horliontal.   Conglonerate  concentration 
eould  result  In  instances  whece  a  stngla  larqe  bank  provided 
a  broad  range  of  financial  services.  Borliontal  concentra- 
~tion  could  occur  it  tba  nuaber  of  tins  providing  «  particular 
invesUMnt  service  was  reduced.   Horiiontal  concentration 
eoul^  }:MHlt  ttam  bank  entry  into  the  autual  fund  business, 
for  eiciapla,  lAere  the  entry  is  accoMpllabed  through  Merger 
or  acquisltloo  of  existing  autual  fund  tiras,  or  through 
the  attrition  ot   competitors  that  provide  the  swas  servlcss 
that  the  banks  will  offer.* 


•    Public  Policy  Aspects  ot  Bank  Securities  Activitlesi 
a  issues  Paper.  0.5.  Deparfant  oe  the  Treaaurv.  at  H.  .■ 

tov.,  ihi" 
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Blthar  typ*  of  conc«ntratton  would  hava  undaairablB  re- 
•ulta.  An  Inereaaa  In  aacuritlaa-rclatad  aotivltiaa  by  th* 
banking  Induatry  could  rainforc*  th*  trend  toward  concantr*- 
elon  of  corporat*  ovnerahlp  by  a  aaall  nunbar  of  vary  large 
tnstltutlona.  for  axanple,  at  Che  beginning  of  1979,  Instl- 
tutlona  held  approxioately  13.4  percent  of  the  market  value 
of  all  connon  and  preferred  stock  outatandlng.* 

Recent  atudlea  indicate  that  Inaeitutlonal  Inveator 


holding*  are  concentrated  in  the 

harea  of  reletively  large 

cospaniea  to  an  extent  greater  ttl 

n  can  be  explained  by  the 

■iie  of  thoie  coBpanie*  Eelatlve 

o  the  narket  as  a  whole. •■ 

There  is  alao  a  coneiderablo  degr 

Btocka  in  vhlch  inatltuCional  per 

folios  are  heavily  Invested. 

The  atocka  being  favored  are  thoa 

of  the  largest  corporstlons 

auch  aa  IBH  and  General  Motor*." 

Moreover,  a  recent  study 

by  Glrton,  of  the  University  of  U 

ah,  contains  the  following 

sobering  conclusion  with  respect 

o  bank  concentration: 

L.  Glrton,  Coneentratlo 

(unpublished  1981).   Atcacfted  her 
Glrton  Is  a  Professor  of  Economic 

to  as  Appendix  A.  (Prof. 
at  the  University  of  Dtah). 

oral  investors:   Boldlnqs. 

Prices  and  Liculdltv*,  financial 

\nalyata  Jaurnal  ib,    il 

iHarch/At^tl,  IJiWr" 

*•'    L.  Glrton,  Concentcatlo 

of  Financial  Power,  swc 
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A  vlaw  that  aBergaa  team   tha  analyals  of 
•tock  ownvrahlp  pattarna  and  interloolilng  diract- 
orate  relatlonahlpa  among  tha  all  lafgaat  H«w  York 
banka  and  tha  largaac  10  banka  In  tha  country  is 
that  thaaa  financial  Institutions  are  Interralated 
to  an  axtant  that  caata  doubt  on  the  wiadoa  of 
treating  the*  aa  totally  Independent  Inatltutlona. 
Banking  In  the  Dnitad  Statea  would  aean  to  be  even 
Boce  concentrated  functionally  than  atandard  ansly- 
aia  would  auggeat,* 

Ccntrsll=Btlcn  of  Inveetnent  activity  of  thla  typr  haa 
the  potential  to  diatoct  the  valuation  function  of  the  atoek 
market,  and  aay  dlaproportionately  allocate  capital  to  vaci- 
oua  bualnaaaaa.   For  axaaple,  aone  analyata  baliava  that 
inatltutlonal  inveatoca  tend  to  favor  tha  stock  of  a  liaitad 
nunbar  of  "first  tier*  coapanlea  to  the  dattlnent  of  leas 
favored  'second-- tier*  flma,  which  are  generally  the  aaaller 
and  onarglng  conpanlaa.**  An  Incraass  in  the  role  of  banks 
as  InstitutiocMl  investors  could  produce  results  that  are 
presently  unquantitiable.   Such  a  potential  Influence  on  the 
capital  aarketa  should  be  the  subject  of  a  thorough  analyale. 

Another  type  of  concentration  could  occur  In  the  forn 
of  the  expansion  of  banks'  multiple  bualnesa  relationshipa. 
Studies  Indicate  that  banks  tend  to  have  note  types  of 


*■    See,  e.g. .  L.D.  solononi  Institutional  investocsi 
Stock  Ha tXet~ impact  end  Corporete  ^iitrol,  42  George  Washington 
t:   fiev.  7«  ■(1*741.   
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h  th*  san*  cuatoBsr  than  do  non-bank  Instltuclona. 
Tha  SEC*»  Inatttutlonal  Invtor  Study  revealed  tha  following 
inforaatton  with  Ecapact  to  ttie  frequency  of  theae  contactei 


holdt;^*       Creditor     DepoeitOIV       NHWgtr 


Mv.   (69)        274S 


Life  Inomnoe  (231    S9S      50C       0       96      113 

Tha  aore  recent  atudy  by  prolaasor  Glrton  concludae  that 
banka'  atock  Invaataants  are  cloaely  related  to  other  tieat 
paraonnel  inteclocke,  peneion  plan  Banagerial  relationahipa, 
and  lending  or  depoalt  relationships.** 

This  nulti-service  concentration  uaa  described,  with 
concern,  by  Richard  McLaren,  than  Aaaletant  Attorney  General 


Office,  1971). 

••    L.  Glrton,  Concentration  of  Financial  Power,  « 
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In  cbarge  of  tbe  Antitrust:  Dlvialon,   In  tastlaon)'  b«for* 

Congr«BB  in  1970 i 

Oank  expansion  in  oth«r  arts*  p«mits  th« 
carry  over  of  sconomlc  powar  into  auch  andaaToca. 
Tbet*   la,   of  coucae     tha  obvloua  danqei:  of  ovart 

recipcoclCy  or   tying  ar-rangeaantai   aa  w«ll  aa 
ganecal   CavoEttisni  of   bank   afflllatas,   particu- 
larly  in  times  of  tight  Boney.      ftlaoi   and  perhapa 
aore   importjint   in   tenas  of   tha  need   for  preacnt 
legislation,   there  are  danqara  vh  <:h  aire  of  o  more 

that  would   tend   to  develop  natuiraily  without   actual 
ovart   ii4e  of   ttl«  econantc  pomr  camea  over  iron 
tha  banking  sphere. 


This  can  t>e   illustrated  by  an  eianplq.      h  potential 
loan  applieant  'night  voluntarily  place  hla  caaiuity 

Insurance   business  with   a   bank-affiliated    inSurot 
In  liopes  ot   Ivprovlng  hla   chances   tot  a  mortgage 
loan  on   the  insured   property  on  favorable  terns. 
This  tiotiia  Have  the  aaine  eCfect  as  a  coecciva  Cia-in. 
Conpetition  in   the  tied  product     insurance     would 
be   lessened    to    Che   extent  that   custonera   no   longer 
purchased   It  entirely  on   its   own  economic  merit. 
One   auch  merger  night  well  trigger  others  and  aa  a 
pattern  of  auch  bank-lnaurance  affiliations  daval- 
oped     market  toreclosure   in  the   tied   field  would 
becooe  Bore  and  noee   ••clous. 


This  structural  pcoblea  Is   Intansltlad  because 
present  antitrust   renediea  appear   inadequate  to 
deal  directly  with   It.      There  simply   is  no   Illegal 
practice  or  conduct  for  a  court  to  enjoin.     Hence, 

givea  rise  to  such  etfectsT^ 


aanking  and  Currency,   91st  Cong., 
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The   financial  coMnunity   la  alao  wall  awara  of  th«  predi- 
lection of  the  banka   Co  convert  cuatonera   Into  nulti-aervlce 
custcawra.      For  exanple,   a   fomar  Continantsl   Illinois  National 
Bank  enployee  reported   that  presaure   la  connionly  appllad   to 
eonuaercial  cuatonera   In  order  to  acconpllsh  auch  convaralon*. 
The  CQonerclal   lending  officer  needa  only  oention  to  the  poten- 
tial corporate  euitoner  how  their   full  aervice  bank  would 
*lav«*   to  menage  hia  pension  fund,  and  '[tlhe  executives  get 
the  picture  pretty  quickly. ■•  Only  last  week,    it  was  reported 
that  an  officer  of   the  aane  bank  referred   to  th«  bank's  loan 
tactics  as  'part  of  an  overall  strategy,*     ae  explainedi 
*W«  package  then  up  and  get  other  t«e-related  business,   and 
I  always  rnaind  customrs  what   I  did   for  theM."' 

A  racent  editorial    in  Pensions  t   investwents,   a  bi- 
weekly newspaper  published   for  neabers  of   the  pension   Indus- 
try,  reflected  the   ssrae  concern.      Recognizing   that  bank 
■anagers  of  pension  funds  have   'languished   near   the  botton 
of   the   investswnt  perfomance  tables   for  alBKist  a  decade.' 
the  editorial  noted   that  '|n)any  observers  auapecC  that  sone 

•        Wall  Street  Journal,  Jan.   7,   197S  at  1,  col.  6. 

"  'Behind  Homely  Image  of  Continental    Illlnola  Is 

An  Aggressive  Bank,'  Wall  Street  Journal,  Oct.    15,    1981, 
at  1,   col.    1. 
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Larg*  tunka  have  matntainad  thalr  panalon  clianta  ovar  Cha 

past  alght  or  nin*  yaac«  Milnly  bvcauaa  ttiay  hav«  coaaarcial 

'1th  tboaa  cliants."  Tti*  adlcorlal  luctbec  expraaaed 

incacn  that  'etlanta  faar  corporate  relatlona  will  be 

laopardliad  1£  they  Eire  the  banks  aa  penalon  fund  aanagara. * 

Indaadt  In  a  cacent  apaaeh  before  the  Naatarn  Tcuat 

fMRce,  Richard  K.  Halaa,  Fraaldant  of  the  MMrlcan 

Bankeca  Aaaoclatlon  Truat  Depactaent,  proclalned  that  one  of 

benaflta  which  banka  hopad  to  gain  through  thalr  antranca 

Lnto  the  Butual  fund  bualnaaa  would  be  ]uat  auch  a  aultl- 

aervlca  rola.   According  to  Helaa,  the  banka'  nav  mutual  fund 

bualnaaa  would  bai 

[A]n  antraa  for  affluent ,  non-bank  cuatoaera 
Into  the  truat  depactaent  whara  additional  bank 
and  truat  pcoducta  can  be  pronoted  and  a  total 
banking  relatlonahip  enhanced.** 

Bank  entry  Into  the  autual  fund  bualnaaa  thua  appeara 

to  have  a  alqnlflcant  potential  to  contribute  to  an  Increased 

concentration  of  aconcalc  power  In  the  hande  of  banka  — 

particularly  the  large  noney  center  banka.   Thla  potential  la 

of  Banaflclarlaa', 


*■    R,  Belaa,  A  view  of  the  Current  Legialatlge  and 
Regulatory  Envlronnent  Facing  the  Truat  Induatry,  AdiJEaaa 
befota  the  Weatern  Truat  Conference,  San  Diego.  C allEornla. 
at  22  (Sept.  IT,  19S1). 
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of  particular  concern  today.    In  view  of  the  contraction  of 
the  banklnei   Induatry  that  has  reaulted  froa  the  financial 
probloia  iixperienced  by  the  thclfts  and  the  smaller  couer- 
clal  banka.      Moreover,   the  thrift   induatry  aaaiatance  provi- 
sions of  S.    1720  could  also  result   in  Increased  concentration 
in  the  banking  industry.      Therefore,    it  aay  not  be  advlaable 
t3  pr==s«^  with  Glass-Steagall  Act  changes  until    the  hanking 
Industry  has  stablliiad  fron  its  current  and  anticipated 
contractions, 

-     PtpTCt^on  the  Banking  Syatea 

■•-'■    ifta  Condition  of   the  Banking  Syateg 

The;;i^g«  Aanka  allude  to  the  Glass-Steagall  ''&et*s  pro- 
hibition 'd^  tainking  institatione'  offering  their  trth}  nittual 
funds,  particularly  Boney  aarket  antual  funds  CHMIFs*),  as 
the  reason  why  sagoants  of  the  banking  Industry  are  in  finan- 
cial diffi^lty.  They  tnply  that.  If  banking  Institutions 
ware  pa  Halt ted  to  offer  mutual  funds,  the  banking  Industry's 
proble«»rii»|^C4".  fie 'solved.  -.  "T 

Neither  assertion   la  correct.      As  Adnlniatratlon  offi- 
clala  recently  beatified,   thrift  institutions  and,   to  a 
lesser  extent,   saall  cosBBerclsl  banks,  have  experienced 
pcobleas  in  escent  years  bvcauae  the  structure  of  their' 
asset  and  liability  portfolios  ■akes  it  difficult   for  thea 
to  cope  with  the  prolonged  high   interest  rates  brought  on  -by 
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Ui«  prevallinq  high  rat«a  of  Inllatlon.*  Distortions  and 
'uncertainty  causad  by  thla  inflation  hava  forcad  thaaa 
inatitutlona  to  usa  incraasing  aaounts  of  short-tent  deposit 
liabilitlas  with  intaraat  catas  that  vary  with  aarkat  rates. 
In  oEdar  to  ••lea  long-tara  Mortgaga  loans  or  to  oacry  long- 
tsrsi  Bortgagas  Kada  In  prior  yaars,  gsnarally  at  th«  lowar 
r>*9s  then  prevailing.   As  a  result,  these  banks  paying  more 
tor  their  liabilities  tban  tbay  ara  earning  on  their  assets, 
leading  to  operating  losses  and  erosion  of  capital*  The 
problaa,  therafora,  is  the  currant  unava liability  to  banks 
of  cheap  funds. 

Monay-urkat  Butual  funds  are  neither  the  causa  of,  nor 
the  cure  for,  this  situation.   Foe  aaa>ple,  during  1980>  house- 
holds placed  an  additional  1125  billion  Into  ti>e  and  savings 
deposits  in  depositorr  Institutions,  an  aaount  graatar  than 
tba  total  assets  of  tba  HHHP  Industry  at  that  tia«.**  By 


*    Stataaant  of  Donald  T.  Regan,  sacrataey,  DepartMant 
of  the  Treasury  before  the  Senate  Cosnittaa  on  Banking, 
Bousing,  and  arban  Affairs,  ;^11  28,  1971  published  in 
Ccapatitlon  and  Conditions  in  the  financial  SystSBi  Hear- 
ings before  the  Coaalttee  —  — ■■'—  " ■ -■  "--— 

lairs.  United  fltates  Ser 


*'    Federal  Reserve  Boerd  Division  of  Research  and 
Statistics,  Plow  of  Funds  Account i  rourth  Quarter  IMP,  al 
7  (USD. 
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contcut,   th«  aa*«ts  of   the  HHHP  induatry   incr«Bs*d  by  S29.3 
billion   In  the  Bane  year.» 

Mpoalta  In  aavlngs  Institution*  hav*  shown  a  ataady 
growth  ovar  th«  paat  20  yearat  however,  noca  recently,  the 
character  of  these  dapostta  has  undergone  significant  change. 
Dapoalta  have  been  ehlttad  tEo»  low-yielding  passbook-type 
accounta  to  all  Month  and  thirty  Bonth  certificates  and 
other  depoalts  Chat  are  >ore  expensive  to  saving*  instiCu- 
tlona.  This  shift  in  the  character  of  their  own  assets  la 
the  key  to  the  depository  Institutions'  problens,  not  the 
•Klstence  of  BoneyHiarket  funds. 

Ironically,   a  device  intended  by  the  Mninletratlon  to 
assist  thrift   tnatltutione,   the  all-savers  certificate,  has 
bed  a  counterproductive  effect,   precisely  because   It  has  had 
the  effect  of  drowlng  billions  out  of  passbook  accounts   In 
Just  on.i  week.     As  e  result,    treasury  Secretary  Regan  was 
forced  to  defer  a  scheduled   Increase  in  the  pessbook   interest 
rate,   noting  that  the  thrift  institutions'    'costs*   have   In- 
creased substantially  In  the  wake  of*   all-savers  eertlCleates.** 
The  proposel  to  peralt  banks  to  enter  tbe  Butoal  fund  business 
would  have  this  s«»e  effect. 


**          'Regan,    m   taversal,   ID  Seek  oalar  in  Kise  of 
Passbook    tntareat   Mtes  for  Nov.    1*.  Mall  Street  Joomel. 
Oct,    1»,    nil,   et  (.   col.    2  
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Inltatlon  has  not  bean  a  Tlllatn,  but  a  banafaetor,  for 
the  coBnerclal  banka,  bowevar.   High  Interest  ratea  have  neant 
higher  ceturni  for  tbla  segaant  of  th«  Induatry,  according 
to  recant  atatiatiea  which  indicate  that  1980  waa  a  year 
of  record  profit!  for  tha  Nation'*  coonarcial  bank*.* 

—  Potential  for  Further  Injury 

The  precartouB  condition  of  ao>e  depoaltory  instttutlona 
la  not  a  product  of  tha  axiatence  of  Boney-Barlcet  fundsi  nor 
is  that  condition  likely  to  ba  laprovad  by  S.  1720,  which 
would  permit  depository  institutions  to  offer  hHMFs.   Bank- 
Bponaorad  funds  will  not  provide  banks  with  a  source  of 
inaspsnsive  funda.   Indaed,  provisions  which  fom  the  heart 
of  the  Investaent  Conpany  Act  would  prohibit  a  fund  sponsored 
by  a  bank  fro*  investing  one  panny  in  that  bank's  deposits. ■■ 

Rather,  bank- sponsored  funds  ar*  likely  to  draw  deposits 
out  of  the  banka'  savings  accounta  —  precisely  where  funda 
•re  nasdad  —  into  a  higher-paying  Inveatnent  vehicle.  Hore- 

■  operational  econonics  of  a  MHHF,  it  Is  un- 
likely that  Bore  than  a  handful  of  tha  largest  banka  nation- 
wide would  be  able  to  aponsor  such  a  fund.   A  HMKP  generally 
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requlres  Billlona  at   dollars  of  asBcta  to  aake  aconomlc  lena* 
in  light  of  tha  cost*  of  fund  operation.   Theaa  aipenaea 
include,  aaong  other  things,  aufficlent  coaputec  capability 
and  personnel  with  requisite  industry  and  regulatory  exper- 
tise. 

Thus,  •nail- to- interred late  •!■■  banks  are  unlikely  to 
he   able  to  coouuit  the  capital  necessary  to  offer  their  own 
funds  and  are  More  likely  to  distribute  a  HNHP  sponsored  by 
one  of  the  large  financial  center  banks.  Aa  a  result,  depo- 
sit* will  not  even  shift  trca  savings  accounts  at  the  SMSller 
banks  to  higher  yield  accounts  at  the  sase  bankst  rather, 
the  deposits  will  leave  tha  bank  entirely, 

SlgnlElcantly,  the  savings  and  loan  Institutions  —  tha 
aegnent  of  the  depository  Industry  Bost  In  need  of  help  — 
have  already  recognized  thi*  danger.   The  4,000-aeaber  U.S. 
League  of  Savings  and  Loan  Association*  ha«  announced  it* 
opposition  to  bank  entry  into  tha  rautual  fund  business, 
noting  that  it  could  put  thrifts  in  a  'terrible  earnings 
squeeze.**  S.  1720  offers  savings  and  loans  and  snail  banks 
only  an  Illusory  'opportunity,*  and  the  saving*  and  loan 

*    Alan  Wade,  Director  of  public  Affair*,  U.S.  League 
of  Savings  and  Loan  Associsttons,  quoted  in  Cavuto,  'Glaas- 
'  Steagalli  The  Lines  Blur,*  pension  and  investment  Age  (Aug. 
31.  19S1). 
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Industry  correeely  percaivaa  that  this  Isqlilatlon  could 
bave  deletarioua  affect  on  It. 

—  iBplleatlona  Tor  Intaratata  Banking 
It  la  clear  that,  if  the  bill  la  enacted,  large  banks 
will  dtstcibute  thalc  Mutual  fund*  through  their  networka 
of  corraapondent  banks.   Large  bank  entry  into  the  mutual 
iunrs   boslnaaa  thus  raises  najor  Issuas  relating  to  the  per- 
■iaaibla  astant  of  intacstata  banking,  and  auggeatB  that 
3.  1720,  while  purporting  to  defer  consideration  of  tba  Modi- 
fication of  the  KcPaddan  Act  until  nest  year,  say,  in  fact, 
result  in  a  da  facto  revision  of  the  HcFaddan  Act  iRscdlataly. 


It  Bay  be  imprudent  to  permit  banks  to  enter  buslnaaaaa 
that  are  characterised  by  significantly  graatac  fluctuations 
in  aaming*  than  tha  bualnasa  of  banking  at  a  tlae  when  the 
adequacy  of  bank  capital  ia  already  under  substantial  pcesa- 

A  key  eleaent  of  bank  stability  haa  always  bean  a  steady, 
depandabla,  source  of  cavanua.   Itxlay's  uncertain  Inflation- 
ary acononic  conditions  ace  a  particularly  inappropclata 
envlronnent  in  which  to  introduce  the  banking  conaunity  to 
a  business  which  is  known  to  aiparlanca  significant  varia- 
tions in  operating  results.  Bank  entry  Into  tba  mutual  fund- 
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(leld  alght  laid  to  an  Incraase  In  bank  falluraa  and  raacue 
■laalona  and  thareby  reault  In  decreaaad  coapetltlon  In  the 
banking  Industry  lt*«lt. 

Banka  Bay  ba  teapted  to  take  iaprudent  clska  In  thalc 
mutual  fund  activities  In  an  aftort  to  iaprova  thelc  overall 
pertoraance.  Overextanalon  in  an  affoct  to  bolatar  bank  per- 
tomance  would  not  ba  a  nev  phanoaanon  In  the  banking  busi- 
neaa.  Indeed,  nuaaroua  bank  failurea  over  the  paat  ten  yeara 
bava  caaultad  fro>  aiailar  efforts  to  shora  up  banking  busi- 
ness profits  by  venturing  Into  riskier  fields.  For  eiaaplei 

*    The  aaallton  national  Bank  of  Chattanooga  collapse 
was  directly  attributable  to  heavy  loan  losses  it 
had  acquired  fron  one  of  the  afClliatea  of  Its 
parent  holding  eoapany.* 

'  The  First  State  Bank  c 
as  the  result  of  the  E 
practices. •• 


t  Goes  Cinder,*   Mew  1 
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*  Oia  of  tha  factors   In  tha  failure  of  tba  Blminghan 

Blooafleld  Bank  waa   tha  Bank's   Invaatnant  of  depoai- 
toea'   Boney  In  rlaky  eax  axcBpt  bonda   laauad  by 
obaeuEa  govatnaantal  unieai   which  «eee  not  dua  to 
ba  paid  tor  aoaa  30  yaara.** 

Tha  lacgaat  bank  failure  In  the  Nation's  hlstoeyt  tha 
tallura  of  tha  Prankiln  National  Bank  of  Haw  York,  reaulted 
i..  significant  part  from  that  Bank's  effort  to  Improve  its 
•arnings  by  antaring  a  rlsklsr,  but  potsntlally  mors  lucra- 
tive, field.  To  recoup  losses  resulting  from  tha  overly- 
aggrasalve  expansion  of  Ita  loan  portfolioi  Prankiln  began 
to  spaculata   in  foreign  currency  and  bond  narkets. 

In  one  yaari    Franklin's  securitlaa  holdings  roaa  (ro« 
t499  aillion  to  $B2S  Billion.      To   finance  these  securities 
actlvltlss,   tha  Bank  borroved   shoEt-tara,    using   federal 
tunda>   and  employed  eepurehasa  agreements.     Wtsn  its  situs- 
tlon  worsened,   Franklin  esaoutlvas  resorted  to  inflsting 
Pranklin'a   earnlnga  artif letally,   dootoring   Its  books  and 
issuing  nialeading   financial   atatementa.*** 


***         See,    e.g. ,    United  States  v.    Glaaaon ,    616   F.Jd 
(Ind  Cir.  ,~rg79TT^3ei~alao,  Halle's,    'Itie  Headlessly  High 
Cost  of   Folding   FranlcTin  National,*   W.y.    Kagailne,  Nov.    18, 
1974  at   71. 
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Flnally,  th*  (ailur*  of  th*  Batontown  National  Bank  waa 
dua  preclaaly  to  ona  of  the  actlvitiea  tha  Glaaa-Staagall 
het  »*mt*   to  pcavant  —  bank  trading  In  aecurltlea  for  Ita 
own  aooount.  Tha  Bank  opaned  accounts  with  about  15  brokers 
and  tradad  up  to  SITS  nilllon  of  atocka.   nila  practice 
raaultad  In  losses  of  aora  than  $5  Billion  for  the  bank,  and 
lad  to  Ita  collapa*.* 


New  and  Mora  axtanalv*  conflicts  of  Interest  would 
attend  bank  entry  Into  the  Butual  fund  busineaa.   Even  now> 
eonfllcti  of  interaat  have  cauaad  nuaacous  bank  failures. 

■  ne  dtlaens  state  Bank,  Orrlto  Springs,  masi 
failed  because  of  quaationable  loana  sade  to  bank 
Inaiders.** 

*    The  Tri-Ctty  Bank  of  IMicren  failed  aa  a  result  of 
ICa  estension  of  extraaely  lar^e  lines  of  credit 
to  three  of  the  four  outside  directors  on  its  board, 
and  to  coapaniea  controlled  by  ttam 


•  *rail«d  Bank  Nay  Have  Traded  SlOO  HillioD  of  Stodis 
With  0»*r  13  Sacurltiea  Firms,'  Mall  Street  Journal,  Aug.  II, 
WTO. 
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Ttie  Anarlcan  Bank   I  nruat  Co.    Cailad,    In  part,   as   a 
raault  of   Ita  vxtansion  of  loana  to  bu»lna»a«»  In 
which  Che  chalman  of  tba  bank  naa  a  ganaral  part- 
n*c>  and   to  th«  bank's  najoe  atiarsholdar,   hia 
fMllly  and  tuiaineaaea.* 

A  factor  In  the   failure  of  the  Bimlnghan  Bloomfield 
Bank  waa  unaound  banking   practices,    auch  ■•   loans 
to  bank   Inaldara -and   their  tuiaineaaea.** 

The  failure  of  the  Firat  Bank  of  Macon 'Cbunty  waa 
the  result  of  aalf^aaltng  transactions.  Including 
the  use  of  b«nk-tunda  <or  personal  use.*** 

The  First  State  of  Bonne  Tvrra'a  "failura  waa  the 
resultt  In  part,  of  a«lf-deallng  transactlona  by 
offiolala  of  th«  bank.**** 

Self-dealing  tranaactlons  also  contributed  to  tbs 
failure  of  the  Delta  .Security  Bank  a  Trust  Co.  in 
Farriday,    Louisiana, ••*•• 


*  'High  Rl-ska,    Ooncentratad  Lending,    Cbntrol   Flaws 

Cited  in  MTS  Hspott  onQoaed  ta  BIT,*  Mierlcan  Banker,   Sept. 
IT,    1976. 


■   Detroit 
I  Uabtlitlas  Transferred,*  Alabaws  J., 


I  Sat  JMiC  Ikek,*   Frankfort  8taf 
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I  a  cwaolt  of  a«lf- 

l  Trvst  CDi,  Vakttficld, 

FioBlly,  th«  ••eond  largest  bank  failure  In  JHacican  his- 
tory, tlw  falluc*  of  tbe  Oiltad  Statsa  Mtlonal  Bank  of  San 
DlcqOi  waa  causad  by  a  aarias  of  aalt-daaling  trankaetion*  in- 
volving tba  ebairaan  of  tlw  Bank,  bit  tri«nda>  ralativea, 
bualiwss  ■••oclataa,  and  anotber  cocporacjon  that  he  concrollad. 
niaae  transactlona  alao  Inrolvad  loans  In  sic«s«  of  faderal 
Halts  and  loans  to  exeeative  officers.  Ibe  Bank's  ebairaan 
«l*o  aalntainad  •  secret  account  in  tba  naaa  of  a  substdlarT 
of  ooe  of  bis  other  coapaniaa,  through  irtiich  ha  directed 
aoney  to  finance  questionable  stock  purchases. **■ 

Bank  entry  Into  the  autoal  fund  buainess  Mould  only 
increase  the  potential  for  conflicts  and  resultin?  bank  fail- 
urea.  Horaover,  as  is  deBonstnted  by  the  record  of  bank  REIT 
activitlaa,  discussed  infra  (see  page  8«),  this  problaa 
cannot  be  avoided,  as  has  recently  been  suggested,  by  banka 
conducting  aecuritias  activitiea  through  afftliataa. 


*    'Six  Bankaca  Loaned  Funda  to  TheaaelTea,*  Cleveland 
Press,  Mr.  5,  1975. 
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—  Increaaad  Bxponur^  tor  P»d«r«l  twpoalt 
Inauraiic? 

An  incr«a»«<9  llkallhood  of  bank   falluraa  aa  a  raault  of 
bank  entry  into  tb*  Butual  fund  buaineaa  alao  hai    Inplica- 
tlona  foe  the  liability  of   th«  sovarnnanti   as  tha  undarwritar 
of  the  aecuElty  of  bank  aeposlta.      Before  Increaatng   tha 
90V«cn>ent'a  potential  expoaura  aa  an  iniurar.    it  oould  be 
advisable  to  consldvr  thoroughly  tbe  extant  to  which  tha  poten- 
tial  liability  would  b*  increased.      In   tha  yeara  19T0  to  19B0, 
for  exaaplei  the -Federal  fapoalt  inaucanee  Corporation  dis- 
buraed  15.345  billion  to  depoaltora   In  banks  that  had   failed.* 
nie  current  reaourcas  of  the  PDIC  total  $13.6  billion. 

-      Impact  on  the  Hutaal    Fund   Industry 

—  Advantages  BestovBd   By  BanK   Statun 

Becauaa  of  th«ir  inportance  as  financial  intemedlaelaa, 
banking  Institutions  have  enjoyed  a  variety  of  ptivllagaa 
and  subaldlea,  which  were  granted  by  Congress  In  order  to 
reduce  the  costs  of  financial  Intermediation.  An  Issue  which 
requires  resolution  before  banks  should  be  pemltted  to  enter 
tha  Butual  fund  business  Is  the  extent  to  which  the  advantages 
which  have  been  b*sto««d  on  banks  to  prooote  thalr  banking 


*  Federal  Mposit   Insurance   Oorporation,   19B0  Annual 

Heport,   p,    290i    nble   12]    (Hunber  and  Dtpoaita  of  Banks 
Uosed  Because  of  Financial  Difficulties.  1934-1960). 
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functlOTiB  should  b*  available  to  provide  a  ooapetittve  advan- 
taga  to  banks  in  tbsir  nonbank  activities. 

Ifivs*  advantage*  ars  not  insubstantial.  Bank  coats  are 
reducad  through  Eedaral  deposit  insurancs,  which  servas  to 
lowec  tbe  rates  oC  return  required  to  attract  inveacora,  by 
naklng  bank  deposits  up  to  prescribed  levels  virtually  risk 
free.  The  favorable  tax  treataent  accorded  banks  for  inter- 
est eipenses*  and  loaa  reserves**  also  effectively  increases 
a  bank's  after  tax  Ineone.   in  addition,  banks  have  ready 
acceaa  to  short-terai  funds  st  lo«  cost  through  the  fsderal 
funds  aarket  and  the  Federal  Maerve  Board'a  'discount  win- 
dow,* The  coat  of  banks'  long-tem  capital  alio  la  lower  as 
a  reault  of  federal  and  state  restrictions  on  entry  into  the 
banking  business  and  tbe  readiness  of  the  Federal  Reserve 
Board  and  other  banking  agencies  to  provide  low-ooat  credit 
to  aeet  teaporary  liquidity  problans. 

Hot  only  era  banks  subsidised  through  these  advantagea 
and  privllegest  they  are  also  protected  frcn  eoapetitlon. 
For  example.  Halted  entry  Into  the  banking  business  reduces 


Mthough  this  provision  is  being  phaaed  out,  banks 
I  a  reserve  against  future  loan  loasea  and  deduct 
froa  grosa  Incoae.   I.H.C.  SSSSi  26  D.5.C.  SSSS 
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Che  ccwpetition  foe  daposlts,  theeeby  dvereaalnq  tb*  rataa 
•amad  by  dapositoca  aa  aqatnat  thoaa  Chat  would  prevail  it 
thaca  ware  fraa  entry.  Siiiilarlyi  intaraat  rata  cailinfa 
with  raapact  to  tina  dapoalta  and  intaraat  prohibltioiifl  in 
connaction  with  moat  daaand  dapoaita  caduca  prica  coapati- 
tion  for  dapoaita,  ainca  they  enable  banks  to  pay  taaa  than 
■arket  rataa  for  auch  dapoaita. 

9ha  coaC  of  borrowed  funda  ia  also  laaa  for  banka  than 
for  non-banka.  a  bredcBE-dealer  which  had  to  coaipata  with 
banka  would  be  at  a  decided  diaadvantaqe  dae  to  thia  (actor. 
Brokar-dealara  auat  depend  on  bank  loana  Co  provide  "Kar^in 
loana  for  Chelr  euatOMara  and  to  oarry  aecurtClaa  during  an 
underwriclng.  Mhile  banka  can  obtain  funda  at  "wholaaalai* 
broker-dealer a  auat  borrow  at  'retail*  —  one  to  two  percen- 
tage poiDta  higher  than  tha  cost  to  banka. 

—  BuhaldliaClon  of  Bank  Affillatea 
Another  type  of  coBpetlCive  advanCage  ariiea  by  virtue 
of  the  fact  that  non-banking  entarprisea  atflllaCed  with 
banka  Chrough  baidc  holding  coBpanlea  can  be  aabalditad  by 
banking  operaClona.  Thia  advanCage  will  avlat  ragardleas 
whether  non-banking  actlvlelas  —  auch  as  securltiaa  actlvl- 
Ciea  —  are  conducted  by  a  bank  affiliate  rather  than  by 'the 
bank  itself.  Qie  only  solution  would  be  legislatively 
Inpoaed  antl-aubaldliation  sCandarda. 
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A  ready  exanpLe  of   tt. 
in  the  mortgage  banking   ir 

or   'underwrite'  martgageR 

of  mortgage  banking  eo;ir' 
have    found    thei»elwes    t 
ing  with  sortgags  ban^^ 
Bank -affiliated    !.. 

their  aCElliated   banv. 
the    Federal    Reserve    '' 
of   Advance  Hoctgagc 
competitive   impact   - 

dit    union  data   pr 
highly  conpetit iv-- 
the  major  eatab'. 
Power  UnllmltL"^ 
(-1CCI').      Thr ■ 


position   sign: ■ 
60    Fed.    Etes. 
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third  largest  coapany  in  tha  credit  union  data  processing 
industry  In  tami  of  th«  nuBber  of  cradle  unions  sarrad. 

tha  two  Citicorp  subsidiariaa  launched  intensive 
advertising,  promotion  and  sales  conpaigns,  which  enphaslted 
thair  cloae  relationship  to  Citicorp  and  Citibank  and  the 
financial  raaouroas  and  related  financial  servicaa  of  theaa 
rentitiaa.   Reportedly  these  Citicorp  subsidiarlea  have 
priced  their  systaMa  below  that  of  noat  other  conpetltora 
and  have  offerad  higher  coat  computer  equipment  foe  the 
price  of  lower  priced  equipaent  to  entice  tha  credit  uniona 
to  purchase  thair  aysceas.*   In  the  cases  where  the  coBpatl- 
tor's  syataa  has  featuras  lacking  In  thair  own  syatea. 
Citicorp  aubsldlarias  have  guaranteed  to  Install  these 
features  at  no  cost  to  tha  credit  union,** 

Citicorp  has  also  launched  an  Intensive  advertising  and 
proaotion  coapalgn  to  attract  credit  unions  to  both  ICCI 
and  CPD.  at  costa  tar  beyond  tha  ability  of  Che  average  data 
processor  to  natch.   At  trade  conventions!  the  Citicorp  pro- 
cassora  have  vary  elaborate  hospitality  roooia  and  follow  the 


)ny  ai   John  N,  Beacdon,  President,  USERS  Inc., 
•  Conmlttee  on  Banking,  Ttousing,  and  Urban 
Affairs  reported  in  Competition  and  Clonditlona  In  tlie  Flnan- 
clal  SyatOTi   HiarTnga  before  the  Ccmmittee  an  BanXlrq,  Houilng, 
aniTilWan  AffaTra7'nt1i''^nT-T^at'  ^eaa. ,  IJBJ  <Hay  l!.  »ail. 

••  Id. 
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practlce  of  •xpenalva  antartaiiiBant  of  oradit  unltxi  personnal 

Involved  in  purobaslog  daciaiona.  tn  addition.  ICCI  baa  blrad 

aalea*an  away  froa  othar  coapanias  and  aakea  continual  offacs 

oC  doubla  tbe  base  salary  wltbout  cagaed  to  aalaai* 

Aa  John  H.  Raacdon.  prealdant  of  uSbkSi  mo.,  a  oo^iati- 

toc  coapany,  r«e*ntly  taatlflad  bafora  Cbngraaai 

It  ia  claar  that  tha  financial  raaourcea  do 
not  coae  troa  tha  eamlnga  of  the  em  aubaldiaciaa. 
tCCI  and  cea,  but  froa  Citicorp  ItaalC.   Such  ttaavy 
erosa-Bubaldiiacion  fcoa  Citicorp  and  ita  regulated 
banking  antecpriaea  ia  aevaraly  daaaging  to  awill 
bualneasea  trying  to  coapete  at  Increaalngly  lower 
and  sbrlnlcing  (or  non-existant)  profit  aacglna. 
Citicorp  aeeaa  to  be  taking  the  position  that  they 
will  Bubaldlie  the  losaea  until  they  ochlave  the 
■ajar  aarket  abare.  Given  the  nature  of  the  credit 
union  data  pcoceaatng  Industry,  thla  9uarantaas 
that  sevBcal.  If  not  aost>  of  the  saallar  coapanles 
will  be  driven  out  of  bualnasa.** 

—  Uneven  aagulatory  Burdens 

Banks  would  also  enjoy  a  coapetlcive  advantage  if  they 
contlnue~to  be  axeapted  froa  tha  federal  securities  laws, 
which.  In  the  course  of  protecting  investors  and  the  integrity 
of  the  aeouritles  Markets,  lapose  coapliance  costs  and  burdens 
on  participant  firas. 

For  exaaple,  under  S.  1720,  banks  in  the  autual  fund  buai- 
neaa  would  not  be  subject  to  cequlroaenta  applicable  to  non- 
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■on-bMUc  :brcikac-d*al«ra  and    lnve«t»«nt  advisers.    -These 

include,    in  ttw  case  of  a  brokerdealer  registered  with  tbe 
SEC,   end  a  m*mb*t  of  the  National  Aaaociation  of  Securities 
Dealers,    Inc.    (*IIASD*),   periodic  financial  atataaent  tilings, 
pariodie  t««Si   books  and  racorda  and  alnlauB  capital  requira- 
■enca,   requireaants  for  training,  exaalnation  and  bonding 
ot  aaployees,   rulas  regarding   the  auitability  of  securLtlea 
for  a  particular  invaator,  rulaa  govaming  tba  contant  of 
•dvartialng  aatacials,   roqulreaents   for  furnishing  detailed 
COaClnutionfl  of  purcbaaes  and  aalaB  and  periodic  stateaants 
of  occonnt,    contributions  to  the  Secnritlaa   Invaator  Protection 
Corporation,   rulaa  requiring   full  disclosure  of   inforaatlon 
regarding  aecaritiaa  sold  to  custoaara,   ganaral  rulaa  ragard- 
ing  th*  duty  owed   to  ouatOBera  tAlch  hold  brokers   to  high  pro- 
fessional Btandarda  and  rules  relating  to  tha  duty  of  broker- 
dealer  principals  to  auperviae  their  aaployaaa.* 

8.    1720  would  not  aubjact  banka  rendering  advice  to 
Kutoal  fonda  to  ragiatration  with  the  SBC  aa  invaataant  advi- 
sara  under  tha  invaataant  Advisers  Aot  of  1940,  and  would 
not  have  to  ccaply  with  tha  attendant  application,   tiling 
fee  and  booka  and  records  requlreaents.*     Hor  would  9.    1720 


,    Wolfaon,    Phlll 


of  Brokers,   Dealers,   and   Becurlt 

**  See    Investnent  AdvLsera  Act  of   1940  S2( 

IS  O. B.C.  ?S7b-2(ll)   (197S       which  effectively  ei 
£r^  tbe  definition  of   Inveataant  advlaer). 
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•ubjttct  banka  to  Cb«  usual  ragulatoi?  aDd  dtacloaura  obllga- 
tiona  undeE  tbe  MTlaera  kct.   Including  a  prottlbttlon  on 
unCalc  parfomance  taea. 

Thus,  constdaratlon  of  Glasa-Staagall  Act  aaandnants 
■uat  b«  couplad  vlth  an  exaaination  oE  ifb«tbar  •  oaaprehanaiva 
restructuring  and  caallocatlon  of  tba  cagulatory  burdana  and 
banefita  of  tha  banking  bualnaaa  and  tbe  aecuritiaa  induatry 
ia  iMcaaaacy  In  ordar  to  acbelva  raqulatocy  aquality  aa  part 
of  a  truly  *l«v«l  playing  flald.* 

Attacbad  as  Appandix  B  la  a  laglalatlva  pcopoaal  obleb 
would  fostar  aquality  of  ragulatjlon  and  anhanca  Invaator  pro- 
tectiona  with  reapaot  to  banks'  Mutual  fund  activitiaa. 

:al  Expanilon  of  the  Powers 
IviaccS. 

Bxpanaion  of  banka'  actlvltlaa  Into  tba  Butual  fund  buai- 
nees  presents  the  question  whetber  a  reciprocal  expanalon 
In  autaal  funds'  parMlttad  activities  Is  necessary  in  order 
CO  prevent  further  eoapatltive  iabalanca.   Thus,  juat  aa  bank- 
ing IniEltutioTis  would  be  peralttad  to.  enter  tbe  aueual  fund 
business  —  a  coapetitive  field  heretofore  occupied  solely 
by  investaent  adylaera  and  their  inveataent  ccnpaoies  ~  regis- 
tered investaant  advisers  to  Mutual  funds  should  be  afforded 
the  opportunity  to  coMpete  with  bankf  In  araaa  previously 
reserved  to  banks. 
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An  «nb«ncSBanc  of  tha-powera  of  Butual  fond  InvastMent 
•dvlsara  to  grant  than  tha  powara  of  national  banking  aaao- 
clatlona  is  an  easentlal  coaplaaant  to  new  powara  propoaad 
to  ba  granted  to  banking  Inatltutlona.   Hocaovar,  tha  HcFaddan 
Act  and  tha  Douglas  MMndHant,  which  pravant  banking  Inatitu- 
tions  tvom   conducting  a  banking  buainaaa  In  Bore  than  one 
atate,  hava  lad  to  the  deTalopaant  oC  natlonwida  correspondent 
■yataaa  of  banks  through  which  the  largaat  banka  provide  a 
variety  of  services  to  the  s«all«r  banks  and  their  cuatOBera,* 
If  the  Glasa-Steagall  Act  Is  BodiCied  or  repealed,  the  large 
banks  Intend  to  utilise  these  correspondent  ralatlonshlpa  to 
distribute  securities  products  and  services  through  a  ohaln 
of  local  banks. 

Thus,  1(  advisers  were  granted  national  banking  associa- 
tion powers,  they  still  would  be  shackled  by  restrictions 
on  Interstate  banking  activities  which  the  big  banks  would 
be  able  to  overcoae  through  their  correspondent  systea.   In 
-order  to  aitlgate  this  major  coapetltive  advantage.  It  would 
be  necessary  to  ezenpt  adviaera  froB  the  restrictions  on 
nationwide  banking  which  are  isposed  by  the  McPadden  Act  and 
the  Douglas  AMandBent. 


Sm  Hehle,  supra,  at  10. 
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Attachad  aa  Appendix  C  !■  draft  legislation  Hhlcb  would 
provide  (or  aucli  ■  ceclprocal  enhancement  of  the  powera  of 
■utual  fund  ad«laeca, 

-  I^wct  on  the  Public 

—  [*dt  of  Adequate  inveator  Protection* 

lb*  divtalon  of  atatutory  and  regulatory  authority 
which  would  reault  froa  S.  1T2D  present*  nuaeroua  probleva. 
Por  eiaaple,  the  Investaent  coapany  Act  and  the  Advisers  Act 
are  coerpleMentary  atatutea,  dealgned  to  protect  Inveataent 
coapany  Inveators  by  requiring  disclosure  of  neanlngful  in- 
fonutlon  and  by  providing  protection  against  conflicts  of 
interest.  The  public  requires  the  protection  of  all  these 
■eaauces  when  they  Invest  In  a  bank -sponsored  fund,  just  as 
■ucb  as  they  do  when  Investing  In  a  non-bank  Mutual  fund. 

Horeover,  tb*  public  would  also  be  benefitted  If  the 
syate*  of  regulation  were  adeiniatered  by  the  only  agency 
'whose  specific  aandate  is  the  protection  of  investors,  and 
the  only  agency  with  aore  than  40  years  of  experience  dealing 
with  the  probl^Bs  of  Investaent  co«pani*s  and  investaent 
advisers,  the  securities  and  Exchange  Cbaaiaalon.   flie  public 
would  also  benefit  If  bank  brokers  and  dealers  were  subject 
to  the  saae  high  standard*  of  training,  experience,  and  con- 
duct as  are  all  other  broker*  and  dealers  in  the  securities 
industry.   Again,  the  regulatory  body  best  suited  to  insure 
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that  theaa  itandardB  arm   aat  would  appaar  to  b*  tb*  SBC  or   tha 
NASD,  both  of  which  hava  dacadaa  of  aaparlanca  In  tha  Clald,* 

Mhlla  thaca  ara  enough  problena  in  azcludlng  tha  SEC 
froM  Ita  full  rola  In  connactlon  with  bank  autual  fund*,  tha 
■ituatlon  la  Bade  aCill  woraa  by  virtue  of  tha  fact  that  ragu* 
latory  reaponaiblllty  la  tuether  fcactionaliiad  due  to  tha 
•plit  juclediction  of  tha  banki-ng  ragulatoca. 

Tha  likely  reault  of  thia  diviaion  of  reaponaiblllty 
will  ba  inoonaiatant  regulAtlona  with  eaapact  to  functionally 
identical  actlvitlaa,  not  Bacaly  between  the  SBC  and  banking 
zagulAtora,  but  aaong  tha  different  banking  cegulatory  bodiea 
tbemaelvea.**  Aa  a  conaaquanca,  inveatoca  In  Cunda  aobject 
to  different  agency  overaight  Bay  be  forced  to  raly  not  only 
on  ragulatlona  ttiat  provide  different  degraaa  of  Inveator 
protection,  but  nlao  on  varying  degcaea  of  aganey  anforce*ant 


*    The  SEC  has  acted  to  aafaguard  the  Interaata  of 
Inveator*  alnca  ita  creation  In  1934.   Slallarly.  tha  NASD, 
which  Bupervieea  the  activttlea  of  nanber  brokara  and  dealai 
haa  bad  rule!  of  practice  which  aafaguard  Inveatora  alnce 
1938. 

••    Sae  Backlay,  Our  Battling  BanXlng  Syatem.  5! 
Virginia  L.   Rev.  5S5,  567  11966).   The  libecal  rulings  Of 
Conptroller  of  the  Currency  James  T.  Saxon  exacerbatsa  the 
dleparitlea  during  the  early  1960'a,  lo  much  so  that  tha 
Wall  Street  Journal  stated  that  'there  ia-  aomettilnq  wronq 
with  a  regulatory  aysten  chat  not  only  keepa  the  regulators 
fighting  among  themaelvee  but  aeta  to  shopping  around  for 
Botter-nearted  aupervialon" ,  Wall  Street  Journal,  Aug.  5, 
1964  at  10,  Ool.  2. 
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Oonwlvttbly,  mama  inTsstora  could  be  provided  with 
renadics  to  correct  the  effocta  'of  vrolatlons  of  the  law  in 
connection  with  their  Inveataentai  while  other  Inveatora  nay 
have  no  suA  renedles.*  since  the  narket  for  financial  aer- 
vicaa  la  a  national  Barket,  the  public  would  benefit  if  unl- 
tom  atandarda,  adMinlStered  by  an  eiperlenod  'regulatory 
body,  wera  applicable'  to  functionally  identical  actlvitiaa. 

Any  eipanalon  of  banka'  t>arBlttad  activities  in  the  aecu- 

rltlaa  flald  ahould  be  acconpaniad  by  naaaures  which  fully 

protect  inveatora  and  cuatoaera  of  bank  Inveatnent  producta 

and  aervicaa.   flia  banking  laws  are  neither  oriented  toward, 

nor  adequate  fori  this  task,  nils  tact  waa  no  better  auBaar- 

itad  than  by  Professor  ttilllaa  dry,  then  Oialraan  of  the 

Securitiea  and  Eactaange  COnniasion,  In  OangreAaional  tastt- 

■ony  In  19S3i 

The  great  objectives  of  banking  regulation  are 
eontrola  over  the  flow  of  credit  in  the  monetary 
syaten,  the  Maintenance  of  an  effective  banking  atruc- 
ture,  and  the  protection  of  depoaltora.   These  objec- 
tives neither  utlllia  the  aaioe  tools  nor  achieve  tbe 
saM  ends  aa  inveator  protection.   Uie  purpoae  of 
diacloaure  Is  to  place  the  inveator  in  a  poaltion  to 
naka  an  InforAed  judgment  on  the  merits  of  a  security, 
and  to  provide  a  basis  for  comparing  that  security 
with  others  laaued  by  companies  In  the  same  or  differ- 
ent Industries.   Essentially  this  purpose  Is  achieved 


■  This  would  depend,  of  couri 
tion  of  the  status  of  private  rights 
seouritlaa  laws. 
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through   ehe    furnishing 

provides  a  uniform  patl .    .  -   -  , 

banlt  regulation  renders  thio  disclosure  philosophy 
unneceasarv  la  to  say  that  bank  regulation  is  an 
effective  substitute  for  the  free  eiorclse  at   an  in- 
vestor a  jkidginent.   Controls  which  protect  against 
emDei;!le»ent  and  which  aasure  adequate  reserves  aecve 
important  objectiveB,  but  not  the  objective  of  informed 
inveatmenl   to  hoid  otherwise  would  be  to  imply  that, 
because  of  auch  requlatlon  bank  sscuricias  are,  with- 
out Boca,  worthy  inwestoenta  ' 

Mr  do  tha  banking  ragulatory  bodies  possess  the  vaper- 
lanoe  —  In  the  aecuritiea  field  or  vith  the  type  of  super- 
vtaory  tecbntquea  —  nacesaary  to  inaurs  that  inveators  and 
cuatoawrs  of  bank  saeuEltiea  oparationa  will  ba  adequately 
protected.   A  recant  General  Accounting  Office  ("GAO")  report 
on  supervision  of  bank  holding  coapaniaa*  non-banking  activ- 
Itiea  by  the  Padaral  Aaaarve  Board  pointed  out  a  nuabar  of 
ahortcoainga  that  are  particularly  troubling  if  banka  are 
penaitted  to  expand  their  securities  activities.** 

The  GAO  noted  that  bank  inspections  were  too  infrequent 
to  protect  against  abuses  and  ware  targeted  to  ascertain  bank 


"    TaatlBony  of  Hllllaa  Cary  bafore  the  Senate  8ub- 
conmittee  of  the  Qmimlttae  on  Banking  and  Currency,  SEC 
Legislation  19631  Hearings  batore  a  Subcommittee  of  ttia 

Ccppttten  of  Banking  and  Currency,  United  Statea  Senate, 
BBtK  Cong.,  Ist  BesJ.T'SO  T19SJ1.  
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•olvanoy,  not  to  protvct  lnv««tora.*  Bank  •saalner*  were  alao 
found  to  ladE  aapacttaa  la  non-fcradltlonal  banking  actlvttteat 
tbua,  tha  quality  oC  auparvlaion  of  non-baiAing  aotivitiaa  was 
unoartain.**  Tba  GAO  alao  found  tbat  bank  Eeguiatora  relied 
baavily  on  on-alta  inapaotiona  and  weca  unCaaillar  uith  >ore 
effective  ■anitorin^  pEocaduraa.  including  aurvaillance 
taohniqua*.*** 

The  potential  effect  of  tttaaa  detlcianoiaa  la  llluatrated 
by  tha  caM  of  tha  Sharpatown  Stat*  Bank  in  Taxaa.   The 
Sbarpttoim  Bank  was  foeead  to  olosa  in  1971,  folloving  the 
revelation  of  a  «a}or  atoek  fraud  involving  Prank  H.  Sharp, 
the  bank'*  praatdent.****  The  acheBe  involved  funnelling 
funda  trai  tha  bank,  througb  an  affiliate  and  other  conduitai 
to  enable 
Life  InauEi 


then  channel J.ed  baok 

OankeEa  Ll 
leiaa  etati 


;he  affiliate  to  acquire  atock  In  Katlonal  B 

Rie  aaaeta  of  National  Banker*  Life  were 
the  bank  to  repay  the  loan.  The  pue- 
tEanaaction  waa  to  inflate  the  price  of  National 
I  stock,  which  bad  bean  tranaferred  to  various 
legialators  In  eichangs  for  their  political  support. 


Id.  at  14. 
at  le. 


'***  See   'Oollapae  of  Texna  Flnanci 

ing  Probleasr    Political   I>pact  SpEeads,' 
Sept.    2S,    1971. 
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Tb«  scandal  ultlnaMly  iapllcat*d  tha  State  Spaakac  of  tha 
Houaa  of  Raprasantativaa,  cha  Liautanant  Gavarnor,  a  focmar 
•tata  attoroay  ganaral,   and  a   famac  atate  inauranca  ooawla- 

Tba  acaodal  waa  dlacorarad .   not  by  tha  Fadaral   Dapoalt 

Inaiucaoea  Corporation   ('FOIC*)!   but  by  tha  SBCi    in  connaetlon 

with  a  routina  exaalnation  of  atock  trading  .cacorda  at  a 

Dallaa  aacuritiea  Cica.     Tb«   PD19,  whlla  uncovacin^  practicaa 

of  lAich  It  diaapprovad,   failad  to  axaEclaa  its  *c««aa  and 

dasist'  powara  to  atop  tha  practlcea  that  it  had  dlacovacad. 

Ravlawlng  th*  banking  ragulatocs'   inaction.  Rap.  Orlgbt 

Pat>an,    than  Chainian  of  tbe  Houaa  aanklng  Coaalttaai  waa 

proBptad   to  concluda 

[T)h«a«  agasclas  aca  mox»  intarastad  In  placating 
tha  banking  Industry  than  they  are  in  protecting 
banka,* 


dbyGoot^Ic 


inviitmint  Company  Inttitiiti 


-52- 

THE  HEED  FOR  A  COMPREHEHSIVE  STPDY 

Tha  InvastMHt  COMpany  Institute  wholeheartedly  concurs 
with  Senator  Gam'a  call  to  considar  conprahensive  legisla- 
tion to  restructure  the  financial  industry.  The  Institute 
also  agrees  that  developnenta  in  the  financial  serricas  in- 
dustry during  tha  past  decode  May  have  required  tha  nodern- 
iiatlon  of  existing  laws  and  regulations. 

Howevar,  before  Congresa  realigns  the  ststutory  fraaa- 
work  of  the  financial  services  industry.  Congress  should 
have  available  a  coaprebensiva  data  bass  upon  which  to  pre- 
dicate its  actions.  The  Invastnant  Coapany  Institute,  for 
Its  part,  would  be  pleased  to  supply  Congress  with  Inforaa- 
tlon  on  the  nutual  fund  industry,  to  contribute  to  this 
data  base.  Much  cf  this  Infomation  is  already  publicly 
availabla,  since  the  piutual  fund  industry  is  subject  to  tha 
rigorous  disclosure  ragliiie  of  the  federal  aacurltias  laws. 

In  contrast,  as  a  result  of  tha  discrate  regulatory 
approach  of  the  banking  regulatory  agencies,  there  Is  little 
infomation  available  frcai  nhich  to  constitute  tha  banking 
Industry  coaponent  of  the  necessary  data  base.   Proa  the 
infomation  available,  however,  it  appears  that  even  in  the 
narrowly  circumscribed  securities-related  activities  in 
which  banks  have  baan  engaged  since  the  ensctnant  of  tha 
alass-Staagall  Act,  banks  have  substantially  disrupted 
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nornal  banking  oparation*  and  placed  large  auma  of  public 
aavinga  at  aubatantlal  rlak  without  adequate  safeguarda  or 
evsn  public  dlscloaure  of  auch  clska. 

The  current  conduct  of  banka  In  securitlaa-c«lat«d  actl% 
Itlea  la  a  highly  relevant  consideration  If  theae  activities 
are  to  b*  expanded.   The  fallowing  ease  hlatorles  dlacuss  cui 
rent  bank  aecurltiea  activities.  Involving  both  bank  trust 
•■  and  othar  bank  secucltle*  actlvltlaa. 


departnent 

-   Bank  Ti 


Bank  trust  departnenta  currently  admlnlater  in  excess  of 

Sl/2  trillion  In  trust  asaets,  either  In  Individual  trust  and 

aganoy  accounts  or  conmon  trust  funds  and  collect lv<  funds 

for  ratirvaenc  plana,*  yet  the  role  of  banks  in  the  trust 

field  appears  an  accident.   Moreover,  the  cranbinatlon  of 

coaaerclal  banking  functions  and  trust  functions  inescapably 

presents  serious  conflicts  of  intecest,   As  Austin  Scott, 

the  preeminent  authority  on  trust  law,  has  wtltteni 

It  was  perhaps  something  of  an  accident  that  tha 
corporations  which  have  obtained  power  to  adoin- 
iatac  truats  are  banlcing  Institutions,  nisre  Is 
no  necessary  connection  between  the  bualneaa  of 
banking  snd  the  business  of  adminlatering  trusts. 


■  1980,    Table  at 
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—  Conflleta  of  Intgreat 

Bank  tcuat  dspactiMnta  are  often  aubject  co  preaaurea 
and  conEllcts  of  ineeeeat  which  arias  fro«  th«  bank**  attempt 
to  play  th*  dual  rola  ot  coaaerclal  lender  and  inveataent 
manager,  ^ua,  becauae  of  it«  co«mercial  lending  activitlea, 
the  bank  oay  be  aubject  to  preasuraa  to  take  action,  auch  aa 
buying  or  selling  the  atock  of  a  connercial  cuatoner  of  the 
bank,  for  the  purpose  of  holaterlng  the  custoawr's  credit- 
worthlneaa,  because  of  tha  iaportance  of  the  conaercial  rela- 
tionship between  the  bank  and  that  conpany.   In  auch  cases, 
the  bank  can  be  tempted  to  Make  invsatnant  decialona  on  bebalC 
of  its  trust  accounta  that  are  not  in  the  beat  interesta  of 
trust  beneficiaries. 

An  exonple  is  the  conduct  of  the  Denver  U.S.  National 
Bank,  which  sold  the  Denver  Post  stock  held  in  ita  truat 
accounta  to  Helen  Bonfila  inatead  of  to  5.  I.  Hewhouae,  even 
though  Neuhouse  was  willing  to  pay  a  aignificantly  higher 
price.  AS  a  souse  of  Bepresantativaa  banking  conmittee 
staff  dsacrlbea  tha  caaei 
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Mnv«r  D.S.  National  bad  bean  Invalvad  with  th«»a 
truBtn  foe   many  yeaca  and  had  strong  tlaa  with  tba 

Bonflla  family.   Therefore  it  would  be  natural  foe 
the  bank   to  faior  a  sale  to  Miss  Bonfils  to  preaetva 
their  present  and  posaibla  future  relationahipa 
rather  than  to  sell  fhin  »toc)t  to  the  Newhouae 
publications,  with  which  they  had  no  celarlonahip. 
ttiia  Hould  alao  tend  to  6a\ir   relationa  between  the 
bank  and  aooa  of  ita  cuatoaara.* 

Tba  aal*  to  Bonflla  eathat  than  Havhouse  reaultad  in  a  loaa 

to  the  truata  of  32.7  nilllon,  tha  aBOunt  oC  dau9«s  found  by 

a  court  whan  hald  that  the  bank  had  breached  ita  fiduciary 

duty.**  Coaaanting  on  this  caaa  and  th«  problMi  of  tcuatee 

confllcta  of  Intereat,  the  Houae  Banking  and  Currency  CoMtittea 

ataff  atudy  concluded) 

Theae  caaea  llluatrate  quite  well  how  a  bank 
trustee  with  conflicting  Intereata  and  praaauraa 
la  althar  unwilling  or  unable  to  act  atrictly  in 
the  beat  intereata  of  the  baneficlariaa.*** 

Bank  truat  deparCaenta  also  aay  b«  prassurad  by  bank 

ial  cuatoaars  to  aall  b  cuatoaar'a  aharaa  into  friendly 


1  Study  Group  Report  c 
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hands  on  t«mB  ttiBt  >ay  not  ba  -tba  noac  advanCagaoua  to 
trust  benetlclaEiaa.   In  on*  axaBpla,  a  aajor  truat  bank, 
wbich  held  approxlaataly  Clva  percant  of  the  atocK  of  a 
good  comurclal  cuatoaar  In  tba  bank's  truat  accounts,  was 
(Bced  wl-th  an  attanpt  to  tak*  ovar  tli«  custOBar.   ni«  bank 
responded  by  purchasing  ntora  oC  tha  euatooer's  stock  for  the 
bank's  trust  aceounta.  even  though  the  atock  hsb  not  on  tb* 
truat  departaent'a  approved  purchase  Hat.* 

Bank  truat  dapartnents  aay  also  be  Influenced  In  decid- 
ing vhattier  to  tender  blocks  of  atock  by  the  fact  that  there 
are  other  opportunities  for  profit.   For  exaaple,  the  bidder 
nay  appoint  the  bank  as  the  eachange  offer  agent  in  connection 
ulth  an  atteapted  acquisition. 

In  the  SBC'a  dlscusalon  of  National  General  Qsrporatlon's 
(*H6C*)  acquisition  of  Great  Aaerlcan  Holding  corporation 
("GAHC"!  in  the  institutional  inveator  Study,  the  SEC  noted 
that  although  HGC  bad  no  previous  cowaerclal  relationship 
with  Glrard  Trust  CGlrard*],  Girard,  which  held  five  percent 
of  GAHC's  Shares  in  its  truat  accounts,-  nas  nanad  eachange 
offer  agent  for  the  acquiaition."  Glrard  subsequently  tendered 


relnafter  cited  i 


:  2784)  (Waahlngton,  D.C.i  March  1 
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halt  tlM  GAac  sharea  In  1»  tcuat  accounta  to  HGC,  and  sold  — 
the  balance  In  tha  nackat  naac  tba  temlnation  date  at   the 
offsE.  knowing  that  the  aharas  would  be  purchaaed  by  arblCra- 
9«ura  and  and  tendered  to  HGC. 

Another  exaMple  la  the  effort  of  Electronic  Data  Syatena 
(■BDS*)  to  acquire  Collina  Radio  Coapany  ("Collina").*  Two 
banks,  Chaaa  Manhattan  Bank  and  Morgan  Guaranty  Truat  Coapany, 
ware  both  m«]oe  cradltoca  oC  Colllna,  and  together  held  23 
percent  of  Collins*  etock  In  diacretionary  truat  accounta. 
Tba  banks  collaborated  with  Colllna  Banagement  to  defeat  .a 
takeover  by  refusing  to  tender  their  shares  and  by  changing 
the  teras  ol  their  credit  agreeaents  with  Collins  to  provide 
that  outstanding  loans  were  due  iaaediately  upoi)  the  acquisi- 
tion of  30  percent  oC  Collins'  stock  by  a  alngla  owner.  The 
banaflcial  ownara  of  the  Colllna  stock  held  by  the  bank  trust 
■counts  ware  thereby  denied  the  acquisition  praalun  which 
could  have  been  obtained  for  their  stock]  the  bank's  relation- 
ship with  ths  pwnagsaent  of  Collins  was,  however,  preserved. 

In  virtually  every  bank  tcuat  dapartaent  studied,  it. 
has  bean  acknowledged  that,  at  soae  tlae,  the  trust  depart- 
aent'a  decision  to  sell  securities  of  a  good  caaaerelal 
coatoaar  'created  a  lot  of  flack.  *■■  The  fear  or  reality  of 

*         Haraan,   at  50-Sl. 
••  Id.   at  S3. 
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untsTorabla  eustoaer  reaction  ceportadly  lua  raatralned   truat 
dapartacnt  aalaa  on  nuaaroua  occaalona,    aoaatlaea  wltb 
foi-saBaably  advars*  affacts  on  trust  departmnt  clianta.* 

In  ORB  raportad  Instanca.  In  which  a  lacga  new  offering 
of  a  couKrctal  cuatoaar'a  stock  tbeeataned  to  dapraaa  the 
■tock'a  price,  Invaataont -off Icara  of  the  bank  propOEvd  sail- 
ing the  stock,  buying  wazranta  and  waiting  for  a  lower  price. 
^Top  Banageaant  ilecldad,  however,  -that  as  a  natter  of  policy, 
the  stock  would  not  be  sold.  So>a  of  the  bank's  InrastKent 
officers  reportedly  tliougbt  that  a  Matetlal  considecatlon  In 
aHUtlng  this  decision  was  the  fact  that  tbe  bank  was  an  agent 
in  the  offering  and  would  gain  a  substantial  d«ily  inflow  of 
balances 'froA  It."** 

In  another  axaapla,   where  an  officer  of  a ^ank  was  a 
director  of  a  custoner  conpany  and  the  bank  parfotaed  a  range 
of  sarvlcsB  for  the  sustcmer,    *tbe  trust  departnent -was  pre- 
''Ventad   froM  sailing   its  holdings  of  tha  eustoBtr's  stock 
bweausa  of  Che    'axplainlng'    that  the  officer  would  have  to 
do  as  a'director  of   the  coapany. **** 
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And,  tn  anothar  raported  caaa,  a  ccnnerclal  daparuunt, 
concamad  ovar  tha  effaeta  of  a  potantlally  sharp  drop  in  tha 
price  of  a  cuatoner'a  atack  on  Ch«  cuatoner'a  ability  to  pay 
back  a  larqa  loan,  pc«l«iic«d  the  truat  departnenc  to  delay  a 
deaired  sala  and  to  spread  It  out  over  a  longer  paciod.* 

In  yat  another  situation,  tbe  United  Mr  Linaa  pilota' 
pansion  plan  filed  suit  against  Continental  Illinois  National 
Bank,  sllaging  that  Continental 'a  trust  departoant  bought 
stock  in  nnn  C«ntral,  Manageaent  Aaaiatance  Inc.,  Trana 
Norld  Alrlinea,  Lun's  Inc.  and  United  States  Fraigbt  Co., 
wltbout  telling  panaion  coanlttas  Baabata  that  the  bank  bad 
credit  relatlonataips  with  those  eoNpanles.**  The  pension 
(und  also  accused  Continental  of  seeking  to  Inprove  Its  posi- 
tion as  a  creditor  by  buying  the  ccapanies'  stock  for  the 
pension  funds  in  order  to  bolster  the  conpaniss'  finances, 
in  19B1,  Continental  agreed  to  settle  the  case,  paying  nearly 
•2  million  to  the  trustees  of  tba  pension  plan.*** 

—  Favor itisw 
Truat  dapartnent  abuses  also  arise  because  custoaers 
vary  in  Importance  to  Che  bank  and  in  sophistication,  sansi- 
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tlvity  to  performance,   and  willlngneaa  to  apply  precaurc. 
If   a  bank  truat  depactnent  buya  aecucitlaa   to  m\  i  ii—iii1»l  ii 
ita  cuatonera,    the  leaa  dealrable  aecucltles   t«nd    to  be 
placed   in  the  bank'a   leaa  aensitive  tn 

is  been  reported  that   'one  bank   trust  d 


bough) 


that 


:edly  a 

bank 


>  block  of  bonds  of  a  corporat*  custoaar  with 
I  an   interlocking  directorate,   d«*plt*  the  fact 
of   that  coapany  was  not  on  tiM   trust  d«p«ct- 
I   list.**     Hm  bond  specialist  at  tiM  bask 
:ed  that  this  purchase  of  bonds  wa*  ezpaetsd 
a  quid  pro  quo  for  the  board  directorship, 
appointment  of  the  bank  as  collection  agent  on    tlM  bood 
rally  good  custoser  relationship. 
I  large  number  of  these  bonds  Here  put  into  one  of  tlw 
I  trust   funds  and    Into  a  nooprotit   trust   accoimt 
managed  by  the  bank,   two  relatively  ueak  and    insenaltlva 
accounts."     An  examination  sade  of  14  trust  portfolios   held 
by  this  bank  revealed  that  'special  notes  oC  the  bank's  otm 
cuatomera   tended  to  ahow  up  regularly   In  the  i  iisisiiii   trust 


1  randonly 


portfolios  of 


Herman,   at  S3. 
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only  ons  of  three  portfol: 
practice*  i«ay  r« 


■Ball  non-prof: 
-  of  itajor  coopanle*."* 

tn  the  extrene  case, 
ing  the  portfolios  of  the  bank's  leas  i 
vith  poor  quality  investnenta  In  order 
fonunc*  of  the  bank'a  more  •enaltlT*  accounts.  In  one  si 
Instance,  a  custoner  which  was  highly  dependent  on  credit 
fro«  a  powerful  trust  Institution  was  virtually  forced  to 
place  Its  pension  fund  with  the  bank,  Approiloately  ten 
percent  of  the  assets  of  this  fund  were  thereafter  placed 
In  th«  Stock  of  a  aecond  financially  distressed  custoner 
with  whon  the  bank  was  desply  Involved  and  whose  stock  wai 


accounts 


of  less 

acquislt: 


:han  Investaent  grade.   Almost  inmedlately  after  the 
.on,  the  price  of  this  Issue  fell  to  a  snail  fraction 
Iginal  price.   Reportedly,  a  strong  and  alert  pension 
omer  of  the  bank  had  learned  of  the  coning  debacle 
nslsted  that  the  shares  of  the  sagging  company  be 
rom  its  portfolio.  Because  the  market  was  thin, 
s  were  placed  In  weaker  accounta.*' 
omer  accommodation  through  private  placements  is 
rea  where  the  potential  for  abuss  Is  great.   Por 
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THE  HEBD  FOR  A  COHPREaBWSIVE  3T0OT 

The  tnv«*t>*nt  Coapany  titstltuta  wholahaartsdly  concurs 
■1th  Senator  Gam's  call  to  consider  e^prehanalva  IsglslB- 
Clon  to  rsstructure  the  financial  industry.  ni«  Instituts 
also  agrees  that  devslopBsnts  in  the  financial  services  in- 
dustry during  the  past  decade  nay  have  required  the  nodern- 
ication  of  existing   laMs  and  regulations, 

Bowever,   before  Congress  reallgna  tlie  statutory  traao- 
work  of  the  financial  services  industryt  Congress  should 

ivallable  a  coaprehensive  data  base  upon  which  to  pre- 
I  Its  actions.  The  InvestBant  Coapany  Institute,  for 
Its  part,  would  be  pleased  to  supply  Congress  with  inforaa- 
>n  on  the  nutual  fund  Industry,  to  contribute  to  this 
la  base.  Huch  of  this  inforaatlon  Is  already  publicly 
lilable,  since  the  autual  fund  Industry  is  subject  to  the 
rlgoEOus  disclosure  regime  of   the  federal  securities  laws. 

in  contrast,  as  a  result  of  the  dlscret 
approach  of   the  banking  regulatory  < 
Ihforaatlon  available  trcM  which  to 
industry  conponent  of   the  necessary  data  b 
infomatlon  available,   however,    it  appears 


I   regulatory 
>s,   there   is  little 
Ltute  the  banking 

Froa  the 
I   that  even   in  the 


larcowly  circumscribed  securities- re la ted  activities  In 
<hlch  banks  have  been  engaged  since  the  enactnent  of  the 
Slass-Steagall  Act,   banks  have   substantially  disrupted 
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noraal  banking  operations  and  placed  large  Buma  of  public 
aavinga  at  subatantisl  rtak  without  adequate  safequard*  or 
even  public  disclosure  oC  aueh  risk*. 

Tha  current  conduct  of  bank*  in  aecurit la a-r elated  aetlv- 
Itiea  la  a  highly  relevant  consideration  If  these  activltiea 
are  to  be  expanded.   The  following  case  histories  discuss  cue- 
cent  bank  aacurltles  aetlvltleai  involving  both  bank  trust 
departnent  activities  and  other  bank  securities  activities. 

-  Bank  Trust  DepacbientB 

Bank  trust  departments  currently  adnlniBtec  in  excess  of 

Sl/1  trillion  in  trust  assets,  either  In  Individual  trust  and 

agency  accounta  or  coanon  trust  funds  and  collective  funds 

for  retlcanent  plans,*  yet  the  rota  of  banks  In  the  trust 

field  appears  an  accident.  Moreover,  the  combination  of 

comoarelal  banking  functions  and  trust  functions  Inescapably 

presents  serious  conflicts  of  interest,  ha   Austin  Scott, 

the  preeminent  authority  on  trust  law.  has  wrltteni 

It  was  perhapa  sonethlng  of  an  accident  that  the 
corporations  which  have  obtained  power  to  admln- 
iatac  truats  are  banking  institutions.  There  is 
no  necessary  connection  between  the  buainaas  of 
banking  and  the  business  of  administering  trusts. 
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—  Contllete  ot  Intcrcat 

Bank  truat  departawnta  ar«  oftsn  aubjsct  to  pc*Baurea 
and  conflicts  ol  Intereat  which  arise  froB  the  bank's  attempt 
to  play  the  dual  role  of  coanerclal  lender  and  Investment 
nanAgar.   ThuSt  because  of  Ita  coanerclal  lending  activities, 
the  bank  nay  b«  subject  to  pc«ssures  to  take  action,  auch  as 
buying  or  selling  the  stock  of  a  comsercial  custoaer  of  the 
bank,  for  the  purpose  of  bolstering  the  custooar'a  credit- 
worthiness, bscBuae  of  the  laportance  of  the  cooaercial  rela- 
tionship between  the  bank  and  that  conpsny.   in  such  cases, 
the  bank  can  be  tempted  to  nake  investment  decisions  on  behalf 
of  its  trust  accounts  that  are  not  in  the  best  interests  of 
trust  beneficiaries. 

An  example  Is  the  conduct  of  the  Denver  U.S.  National 
Bank,  which  sold  the  Denver  Post  stock  held  In  Its  trust 
accounts  to  Belen  Bonflls  Instead  of  to  S,  I.  Hewhouse,  even 
though  Newhoua*  was  willing  to  pay  a  significantly  hlghec 
pries.  AS  a  House  of  Rspresantatlvea  banking  committee 
staff  describes  the  casei 


dbyGoc^le 


Jimitment  Company  Institute 


Denver  U.S.  National  had  besn  Involved  with  theae 

truBts  ioc   many  years  and  had  strong  tlaa  with  tb« 

Bonflli  family.  Theretote,  it  would  be  natural  for 
the  Danx  to  favor  a  sale  to  HiBS  Bonflli  to  preserve 
their  present  and  poaalble  future  telatlonshipa 
rather  than  to  sell  this  stock  to  the  Newtiouse 
publlcatlona  with  which  they  had  no  relationship. 
Thia  would  also  tend  to  aour  relations  between  the 
bank  and  aoiAe  -of  ita  custoMats.* 

The  sale  to  Bonflls  rather  than  Hawhouae  resulted  In  •  loss 

to  the  traata  of  (2.7  Billion,  the  anount  of  daaaqas  found  by 

a  court  when  held  that  the  bank  had  breached  its  fiduciary 

duty.**  CoHMnting  on  this  ease  and  the  problaa  of  trustee 

conflicts  of  Interest,  the  House  Banking  and  Currency  Conalttee 

state  study  concludedt 

These  cases  illustrate  quite  well  how  a  bank 
trustee  with  conflicting  interests  and  prassores 
Is  either  unwilling  or  unsble  to  act  strictly  tn 
the  bast  Interests  of  the  beneficiaries.*** 

Bank  trust  dapartoents  also  aay  be  pressured  by  bank 

CO— sec  la  1.  custooers  to  sell  a  custo«wr*s  sbarea  into  friendly 


>e  Subconnlttee  on  Donsatlc 
,  and  CUFcency:   Staff  Report,  Com- 
:   Actlvltieai   Emerging  InCluence 

SB.,  i*«a.  Vol.  I,  ■ 


Ralph   Nader's   Study   Group   Report 
i 49    (New   Yorki    14731. 

***          U.S. 1   Congress,   Souse,   Subconntttee  on  Donsstic 
Finance,   Coaiitttee  on  Banking  and  Currency!      Staff   Report,   Con- 
aerclal  Banks  and  their  Trust  ftctivltjssi      t»erqlng  Intluence 
on  the  Anerlcan  Bconosy,   90th  Cong,    ad  Seas.,    186B,   Vol.    I. 
at  TBS. ^^ 
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handa  on  taraa  that  nay  not  be  ttia  noBt  advantagoous  to 
truat  banaf Iclarlaa.   In  ona  axamplai  a  major  truat  bank, 
which  hsld  approiiBataly  five  percanc  of  tha  atock  of  a 
good  con&arclBl  cuatoiMr  In  tha  banlt'a  truat  accounta>  waa 
faCBd  xlth  an  accaapt  to  take  over  tbe  cuaeoBar.   Hie  bank 
reaponded  by  purchaaing  nora  of  the  cuatoner'a  atock  foe  tha 
bank'a  truat  accounta.  even  though  tha  stock  was  not  on  the 
trust  departnant'a  approved  purchaae  Hat.' 

Bank  truat  dapartmenta  nay  alao  be  Influancad  In  decid- 
ing whether  to  tender  blocke  of  atock  by  the  fact  that  there 
are  other  opportunltlea  for  profit.   For  exaaple,  the  bidder 
•ay  appoint  the  bank  as  tbe  exchange  offer  agent  In  connection 
wltb  an  attempted  acquisition. 

In  the  SBC'a  diacuaaion  of  Hatlonal  General  Qirporatlon'a 
[*HGC*)  acqulaltlon  of  Gceat  Marlcan  Boldlng  Corporation 
( "GAHC* )  In  the  inatltutlonal  inveetor  Study,  the  SEC  noted 
that  although  NGC  had  no  prevloua  connerclal  relationship 
with  Glrard  Truat  CGlrard*),  Glrard,  vhlch  held  five  percent 
of  GABC's  Shares  In  Its  trust  accounts,-  was  naaed  eichange 
offer  agent  for  the  acquisition.**  Glrard  subsequently  tendered 


141  (Kashlngton,  D.C. i 
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balf  tb*  GAHC  •!)>»•  in  Ita  tcuat  aceounta  to  NGCi  and  sold  — . 
tbm   balanca  In  th«  Barkat  naar  th*  taEnlnation  data  of  tha 
offcri  knowing  tbat  tha  abaru  would  b«  pjrebaaad  by  acbltra- 
gaura  and  and  tandacad  to  HGC. 

Anothar  axaapla  ia  tha  effort  of  Blsctronic  Data  SystOBS 
(•EDS*)  to  acqulra  Colllna  Radio  Coapany  CCollloa*).*  Two 
banka,  Chaaa  Manhattan  Bank  and  Horgan  Guaranty  Tcuat  Company, 
war*  both  aajor  cradltoca  of  Colllnai  and  togatbeE  bald  23 
parcent  of  Colllna'  atock  In  diacratlonacy  truaC  accounta. 
Tba  banka  collaboratad  with  Colllna  ■ana9aBant  to  dafaat  a 
takaovar  by  rafuainq  to  tandar  tbalr  abacaa  and  by  changing 
tba  taraa  of  thalr  cradlt  agraaMante  with  Colllna  to  provide 
that  outatanding  loans  vara  dua  Inaadlataly  upon  tha  acquisi- 
tion of  10  parcant  of  Colllna'  atock  by  a  alngla  ownac.   Tha 
baneficial  ownara  of  tha  Collins  atock  bald  by  tha  bank  tiuat 
aoounta  vara  tbaraby  daniad  tha  acquisition  praaiua  which 
eogld  hava  baan  obtalnad  for  thalc  stockt  tha  bank's  calatlon- 
sbip  with  tha  Banagaaant  of  Collins  was,  howavar,  prasarvad. 

In  virtually  avary  bank  truat  dapartaant  atudlad.  It 
haa  baan  acknowladgad  that,  at  aoBa  tlaa,  tha  trust  dapart- 
■•nt'a  daciaion  to  aall  socurltlas  of  a  good  coaaarclal 

'craatad  a  lot  of  flack. *■■  Tha  taar  or  raallty  of 
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unfavorablB  cuatoMar  raactlon  csptfrtadly  has  rvstralnad  trust 
dapartnant  aalaa  on  nuMecous  occaslona.    sonatiass  with 
feraaaaabl;  advarae  effect*  on  truat  department  clients,* 

In  one  repoctad  instanea.  in  which  a  large  new  offering 
of  a  ccaulerclal  custoBar's  stock  threatanad  to  depress  the 
atock'a -price,  investment -of fi car a  of  the  bank  proposed  sell- 
ing tha  atock.  buying  wartanta  and  waiting  for  b  lower  price. 
*T^  managoaant' :daeid«d ,  however,  ^bat  as  a  natter  of  policy, 
the  stock  would  not  be  sold.  Some  of  tha  bank's  investment 
ofticars  reportedly  thought  that  a  material  conalderation  in 
ttaktng  tbla  decision  waa  the  tact  that  tha  bank  waa  an  agent 
In  tha  offering  and  would  gain  a  aubatantlal  daily  Inflow  of 
balances  from  It.*** 

in  another  exasple,   where  an  officer  at  a^ank  was  a 
dlraetor  of  a  custoaer  cMipany  and   the  bank  performed  a  range 
of   services  -for  the  fuatoaer,    'the   trust   depBrtment  -waa   pre- 
-■vantad   from  selling   Its  holdings  of  the  cuatooer'a  stock 
bacauaa  of  tbs    'explaining*    that   the  officer  would  have  to 
do  as  o-dlr«etor  Of  the  cwBpany."** 
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And,  In  anothec  reportad  caa«,  a  coMmercial  departnent, 
concsrnad  ov«r  the  •Efacts  of  a  potancially  aharp  drop  In  the 
price  of  a  cuatoaer'a  stock  on  the  customer's  ability  to  pay 
back  a  large  loan,  preeaured  the  trust  departnent  to  delay  a 
desired  tale  and  Co  spread  it  out  ovar  a  longer  period.* 

In  yet  another  altuation,  the  Unltad  Air  Lines  pilots' 
pension  plan  tiled  suit  against  Continental  Illinois  National 
allaglnq  that  Contlnental'a  trust  departaent  bought 
In  Penn  Central,  Hanaganent  Assistance  Inc.,  Trans 
World  Airlines,  Lim's  Inc.  and  United  States  rralght  Co., 

Ithout  tailing  pension  coawlttes  nnibers  that  the  bank  bad 
credit  relationships  vlth  those  companies.**  The  pension 

also  accused  Continental  of  seeking  to  inprove  Its  posi- 
es a  creditor  by  buying  the  coapanles*  stock  for  the 
pension  funds  In  order  to  bolster  the  cmpanles'  financas. 
1981,  Continental  agreed  to  settle  the  case,  paying  nearly 
million  to  the  trustees  of  the  pension  plan,*** 

Trust  depactswnt  abuses  also  arise  because  custoaers 
vary  In  laportanca  to  the  bank  and  in  sophistication,  sensi- 
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tlvity  to  perfonunca,  and  wlliingnasB  to  apply  pre 
If  a  bank  trust  dapartnent  buya  aecurltiss  to  acconnodate 
Ita  customara,  the  las*  desirable  aeeuritlea  tend  to  be 
placed  in  the  bank'a  leaa  aanaltive  truat  accounts. 

It  ha a  been  reported  that  'one  bank  trust  dapartnent 
bought  a  large  block  of  bonds  of  a   corporsta  custonac  with 
which  It  shared  an  Interlocking  directorate,  despite  the  fact 
that  tha  atock  of  that  conpany  was  not  on  the  trust  dapart- 
nent'a  approved  list.**  Iba   bond  apeclaliaC  ac  the  bank 
reportedly  stated  that  this  purchase  of  bonds  waa  expected 
of  tha  bank  aa  a  quid  pro  quo  for  the  board  d 1 cectorsh ip , 
the  appolntaent  of  the  bank  aa  collection  agent  on  tha  bond 
Issue,  and  generally  good  cuatoBer  relationship. 

A  large  nmaber  of  these  bonds  were  put  into  one  □£  the 
bank's  ooonon  trust  funds  and  Into  a  nonprofit  truat  account 
managed  by  the  bank,  two  relatively  weak  and  inaensltlve 
aecounta.**  kn  exaalnatlon  aade  of  14  truat  portfolios  held 
by  this  bank  revealed  that  'special  notes  of  the  bank's  oim 
custoners  tended  to  show  up  regularly  In  the  coouson  trust 
funds  and  In  nine  of  ten  candoaly  selected  portfolios  of 

*         Herman ,   at  63. 
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BMall  non-profit  account*  but  in  only  one  of  ttiEee  portfolios 
-  of  aaJoE  coBpantes.** 

In  eha  extrene  casa,  theaa  practicaa  nay  result  In  load- 
ing tba  portfolios  of  the  banX's  !••«  senaltlve  truit  accounts 
with  poor  quality  Investments  tn  order  to  Improve  tha  per- 
foraanee  of  the  bank's  store  sensitive  accounts.   In  one  such 
Instance,  a  custoner  which  was  highly  dependent  on  credit 
froB  a  powerful  trust  institution  was  virtually  forced  to 
place  Its  pension  fund  with  the  bank,  fkpproxlnataly  ten 
percent  of  the  assets  of  this  fund  were  thereafter  placed 
in  the  stock  of  a  second  financially  diBtr»ss*d  custonsr 
with  whom  Che  bank  was  deeply  involved  and  whose  stock  was 
of  less  than  investment  grade.   Umost  luKdlately  after  the 
acquisition,  the  price  of  this  issue  fell  to  a  snail  fraction 
of  its  original  price.   Reportedly,  a  strong  and  alert  pension 
fund  cuatoaer  of  the  bank  had  learnad  of  the'  coning  debacle 
and  had  Insisted  that  the  shares  of  the  sagging  conpany  be 
renoved  froa  its  portfolio.   Because  the  market  was  thin, 
the  shares  were  placed- In  weaksr  accounts. ■■ 

Customer  accommodation  through  private  placements  Is 
another  area  where  the  potential  for  abuse  is  great.   For 
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exanpla,  tba  najor  Hew  York  City  banks  reportedly  uaed  cheap 
private  placMMHts  to  attract  coam*rclal  business  in  the 
195a'B.   Although  private  placements  may  be  high  quality 
Investments,  whether  the  extent  of  the  private  placeaent 


activity  that  occurred  during  thi 
apparently  aubject  to  conalde: 
In  one  reported  episode: 


period  waa  justified  • 
.e  doubt,* 


I  two  trust  departments,  the  trust  depart- 


ceaapany  did  nc 

cial  market  because  of  a  b 

credit  coapany  bond;  so.  n 

own  bonds,  it  loaned  a  broket 

necessary  to  acquire  the  bonds. 

The  ccapany  then  approached  a 

which  it  had  a  directc   ' 

■er  relationship  and  ■ 

of  the  bonds.  .  .   [T|he  cuat 

the  coomerclal  arm  of  t 

of  withdrawal  oC  deposits  a 

busint 


their  holdinga, 
int  the  bonds  traded  on  any  flnan- 

xin-to-be- Issued  affiliated 

:  being  able  to  buy  Ita 
(erage  house  the  money 

,  pending  relocation. 

ist  bank  with 

terlock  and  a  major  eusto- 

:uBtoner  applied  pressure  on 
including  the  threat 
ahlft  of  other 
t  department,  which 
1  Intereated  In  private  placenenta  and 
ordinarily  only  bought  bonda  of  a  higher  quality, 
waa  requested  to  take  up  part  of  the  issue.   After 
some  resistance,  the  trust  department  agreed  to  do 
BO,  and  it  eventually  absorbed  half  of  this  large 
private  placement.** 


—  Use  of  Confidential  infotmatlc 

The  conduct  of  bank  trust  departnents  In  c 

the  failure  of  Penn  Central  also  illustrates  the  abuse 
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fraqu«nCly  follow  froa  banks'    eonfllcta  of   lataraat  in  ••ou- 

rltla*  dvallnga.      An  invastigatlon  Into  th»  Man  Cantral 

talluE*  ravaalad  that  large  bloolu  of  daellnlng  P«nn  Central 

■took  ■■£•  cold  by  bank  tcuat  depactments  la>«dlataly  bafoca 

tba  rallroad'a  iMpandlng  collapaa  bacaaa  known  to  Cha  [lublic. 

in  paitlcglar,  a  1971  atudy  by  th«  Houae  Banking  and 

Currancy  CoMilttaa  State  aatabllahad  that,  during  tba  aontha 

baCora  Pann  Central  tilad  for  bankruptcy,   Civ*  InatLtutioaa, 

including  thrae  bank  truat  dapart»anta,  aold  nearly  1.5 

Billion  sbares  of  Pann  Central  atook.     Tha  aaognt  of  atock 

■old  by  tbaaa  three  bank  truat  deparcaanta  alone  conalatad 

of  ■ore  than  38  percent  of  the  Penn  Central  atook  during 

thia  period I 

It  becoaaa  apparent  that  the  truat  departnenta  ot 
auch  banking   Inatitutlons  aa  Chaaa  Manhattan  con- 
ducted  their  Baaaive  aalea  of  Pann  Central  Mock 
on   the  basia  of  either  great  clairvoyance  or  inalde 
infomation.* 

The  CoaMittee  ataff  noted   tliat  two  banks.   Morgan  and 

Chaaei  which  sold  the  aoat  Penn  Central  atook  during  the 

twc^and-ono-halC  eontha,   aalntalned  aaveral  other  relatlon- 

ahlps  with  the  railroad.      Por  exaaple,   Chaae  held  about  950 


*  U.S.I   Congreas,   House  CcMalttee  on  Banking  and 

Currency I    Staff  Reporti    the  Penn  Central  Failure  and   The  Role 
of  Financial   Inatitutiona,   92J  Cong.,    lat  Seas.,  January  J, 

»Ti,  at  n4. 
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mllHon  of  tha  xailroad'm  ootBtandlng  aebti    ttia  railroad  and 
ItB  Bubaldlazias  Baintalnad  daposlta  of  about  S5  alllion 
with  Ctiasa,   and  Cha  Chaiman  of  tha  Board  of  Pann  Cant 
vaa  a  dieactot  of  Chaaa  Manhattan.      Morgan  Guarantf  he 
about  $35  ■lllion  of  Mnn  Central  debt  and  over  96  nil 
In  depoaiCa.      In  addition,   dlrectora  of  Pann  central  « 
also  directors  of  Norman  Guaranty.      Conaldarlng  the  extant 
of   these  interlocks,   the  Bouse  CcaMlttee  concluded  that   it 
would  be  ispoaalbl*  -to  dlaalaa.  the  -tialng  of  the  stock  sales 


TheSBC  releaaedV'l&^^cMRiiityiy  on  the  collapse  of  the 
Pann  Central   In  Auqintt.^.^^;^S^  *^  According   to  the  SEC, 
officers   fron  Horgsn 'Ginrsnt^jh^commarcial  departaent  attended 
a  Bleating  on  the  Bornfng-oT-H«f  SB,    1970,   where  they  learned 
*a  good  deal  of   inforBstlon  about  the  financial  and  opera- 
tional condition  of  Penn  Central  which  at  that  tine  had  not 
breen  publicly  disclosed. ^M.' ^fter  the  neetinq,  one  of  the 
officers  described  wlwe^ti^^ni#  learned   in  a  confidential 


••  sec.   Staff  Study  of   the  Financial  Collapse  of  the 

Pann  Central  Cewpany   (19721. 


Id.   at  431. 
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aanorandua  which  had  'noraal  dtatrtbutlon  In  cha  credit 
d«partB«nt,>* 

The  neit  morning.  Hay  29,  1970,  three  official*  of  Morgan 
Guaranty'!  trust  d*parta«nt  held  b  meeting  which,  according 
to  one  of  then,  lasted  'two  to  three  minutes  at  the  aost.* 
Following  this  neetlng,  the  three  trust  otficacs  Issued  an 
order  to  sell  all  penn  Central  shares  froo  pension  accounts 
Bunaged  by  Morgan  Guaranty.  That  day,  Morgan  Guaranty  sold 
45,930  shacsa  of  Peno  Centralt  an  aaount  equal  to  31. S  percent 
of  the  total  exchange  voluae  Cor  that  stock  that  day. 


These  kinds  ot  abuses  have  led  nuaerous  coa«entatora 
to  call  for  divestiture  of  banks'  trust  departaent  activi- 
ties.** Other  experts  have  suggsatect  that.  In  the  absence 
of  such  a  divastltura,  the  problea  can  only  be  alleviated 
by  the  Cull  application  of  the  federal  saeuritles  lava.*** 


■■    See,  e.g. ,  'aunsicker.  Conflicts  oC  Interest,  Econo- 
■io  Distortions,  and  the  Separation  of  Trust  and  Comerclal 
Bulking  Functions,*  SO  Southern  Cal.  L.  Rev.  «ll  11977). 

***    See,  e.g. ,  Garrett,  *Tha  sBC  and  its  Concern  vlth 
Bank  Trust  Activities,*  Trusts  and  estates  380  (Hay,  1974). 
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ta  avrioua  b«  are  the  probleaa  created  by  bank  tnut 
departaenta  generally,   they  are  far  Bore  severe  when  a  bank 
trust  dapartaenc  not  only  renders  Investaent  advice,  but 
also  originates  and  ■ecchandiaes  Interests  in  a  pooled   invest- 
■snt  Cund  to  thousands  of  Investors. 

—     OarnKm  Trust  funds 

■stional  banks  were  first  peraitMd  to  pool  bona  fide 
tcnat  assets  in  go— on  trust  funds  in  1937,   in  order  to 
achisve  diversification  and  adBlnistrattve  eeonoalea.*     Itae 
Federal  Reserve  Board,   and  lat«r  the  a»ptroller  of  the 
Currency,   have  prohibited  the  Merchandlaing  and  advertialnq 
of   Interests   in  bank  coaaon  trust  funds.**     Congreaa  eieapted 
.bank    cOMMon -trust    funds   IroB   the   federal   securities  laws  and, 
instead,    they  are  subject  to  the  Conptroller's  Regulation 
9."* 

The  absence  of  regulation  under  the  federal  securilties 
laws  haa  created  serious  probleaa   for  investors   in  these 
EuDda,     A  current  SKOnpl*  is  th«  ICU  Fund. 


2   Fed.    Beg.    34*0-41    (1937). 
12   CFR  S9.18    (19B0). 
12   CPR     Part  9. 
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—      The    I  CD   Fund 

The  ICU  GovemBent  Securities  Progran   CICU  Fund')   was 
eacablished   In  19GS  «•  B  ccanon  trust   fund  by  Its  Bponsors, 
the  First  Wisconsin  National  Bank  of  Milwaukee   ('Flcst 
Wisconsin*)    and  tha   ICU  Services  Corporation    CICU'l,   an 
affiliate  of  a  credit  union   trade  association.* 

As  of  the  beginning  of  1977,   the   fund  accounted   for 
nearly  15  percent  of  all   federal  and   state  cradlt  union  assets 
available  Cor  Inveatnent. 

The  icn  Fund's  reports   to  the  SEC  indicate  that   the 
Fund's  operations  have  failed   in  Material  respects  to  conCora 
to  the  representations  which  foned   the  basis   for  the  Fund's 
exenption  fron  the   Investment  Compsny  Act.      indeed,   certain 
of  the  Fund's  activities  would  not  have  been  permitted  had 
the  Fund  been  ragulsted  under  the  federal  aeeuclties  laws, 
in  particular  the  lnvast*ant  Company  Act, 

Moreover,   were  the  Fund  subject  to  the    Investment 
Company  Act,    the  Securities  and   exchange  CcMmission  could 
monitor  the  Fund's  activities  to  cfuard  against  abuses. 
Instead  of   the  SEC,   however,   the  Ccaptroller  of   the  Currency 


•  The  SEC  exempted  the   ICD  Fund   frca  regulation   under 

the    Investment  Company  Act,   except   for  certain  limited   report- 
ing requirements     on  the  basla  of  representations  made  by  the 
Fund    aponBora  ms   to  how  the   Fund  would  operate.    (Administra- 
tive proceeding   File  No.    3-1445). 
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followlng  AecoiULL_aC.  the  ICD  Pund'a  preaant  eondl 
triad  in  the  October  12,  1981,  edition  c 
in  Independent  neMslatter  for  credit  unlc 
lequences  of   the  Fund's  practlceai 


Account  balances   in   ICU  Services  Corp. 's  GovarnnenC 
Securitlee  Progran   (GSP)    }i3ve  declined   froB  alntoet 

$3  billion  laat  year  to  SVjg   [nlllion  at   ttie  end  of 
September.      With   the  GSP's   yield   at   13.06    percEnc   £oE 
septeiTibet         300-400  basis  points  belou  comparable 

investments  —  questions  aOout  its   Etnancial   stability 
have  arisen,      in  the   unliKcly  event   that  all   cub  asked 

foe    theli  money   tomorrow,    the   GSP  could   not  pay   100 
cents  on  the  dollar,   according   to  ICD  statlstlce. 
Nearly  half   the  nation's  cue  have  funds   in  the  GSP. 

The   GSP   is    -technicallv    insolvent.*   says  one 
analyat.      Account  belancea  at   the  end  of  August 
totaled  S758   mill  ion     while   tlie   tatal  martet  value 
ot   Che  GSP   B   assets   fcash  plus   Investments     totaled 
only  S708   mllllcin.      For  perspective,   the  same  would 

marKet  value  as  ICU  does,  noted  observers.  ICD 
reportedly  has  hundreds  of  Billions  of  dollars  in 
cash  and  equivalents   to  neet   its  obligations, 

Even  so.  It's  unclear  where  the  GSP  would  get 
enough  money  to  pay  o(£  all  investors,  in  the 
unlikely  event  of  a  "run.*  Under  ICU  rules,  any 
CU  can  deaand  —  and  get  —  Its  entire  investment 
at  any  tine,  even  it  the  fund  has  suffered  losses 
In  the  InterlSI  The  sane  ie  not  true  of  mutual 
funde,   or  even  HIPCD$,  HAPCtt's  cooBon  trust  fund. 


In  auB,    It  has  been  reported   that  the   ICD  Fund   Is   "tech- 
nioally  insolvent"  and    its  credit  union   Investors*    savings 
Bay  have  been  endangered.      The  Fund's   Investment  practices 
would  not  be  pecnltted   for  SEC  regulated    Investnenb  companies. 
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Of  even  nor«   •«ciou*  conaequance ,    the  Tcuat  AgEeenent 
b«tw*en  ICU  and  First  Hlaconsln  contalnad  an  arrangeaent 
whereby  the  Fund  defecred  both  unrealiied.  and  realized  mar- 
ket gains  and  loase*  on   ita  portfolio  fro*  nonth  to  aontb. 
'  under  the  Trust  Agreeaent,   no  aore  than   cne-flfth  of   the  net 
gain  or  losa  in  any  one  aonth  aay  be  added   to  or  deducted 
froa   the    ICU. Fund's    IncoM.      Although   tbe   SEC   has  penltted 
.    certain  .inatltatlvnal  ■aney*B«rk«t   fund*   to  value   their 

asaeCa  en  an  amortized  coat  baala.  rather  than  a  'Barking  to 
aaiket*  baals,  SEC  reglatered  funds  have  never  been  permitted 
to  ose  an  accounting  oathod  that  requlresTautooatlc  deferral 
of  up  to '80  percent  of   their  unrealized  gains  and   losses.* 

The   ICU  Fund*B  80  percent  autoaatlc  deferral  policy 
distort*  the  ICU  Fund's  rate   of  return  and.  net  aaaet  value 
per  ahare,   and  artificially  insulates   the  .Fund  from  the   fluc- 
tuatlcns  which  SEC  registered  funds  are  required  to  reflect 
and  dlscloaa.      It  alao  artificially   InsulaCea   the   ICU  Fund 
f rot  Che  effect   of  changes   in  the  prlne   rate,    thereby  giving 
it  greater  flexibility  In  acquiring  aacuritles  with   longer 
riaturltlea.     The   ICO  Fund  reports  show  that  the  Fund  has 
uCtliied  this  advantage  by   Investing   its  asseta   In  treasury 
notes  with  long  naturltles. 
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The  following  Aceoun£_flC.  the   ICU  Fund's  present  condi- 
tion,  which  was  careied   In  the  October  12,   19S1,   edition  of 
CDIS  NBWletter,   an   Indapandent  nsuBletter  for  credit  unions, 
indicate*  the  conaequencea  of   th«  Fund'a  practlcasi 


Account  balance*   in   ICD  Services  Corp. '•  Govaenoant 
Securities    Progran    [G3P1    have   declined    frc«  alnost 
$3  billion   last  year  to  ST3E  nilllon  at  the  end  of 
septenber.      With  the  OS?  S   yield  at  13.08  parcenC  for 
September  300-400  biaia   points  below  comparable 

Investaents  —  queations   about   its  financial  stability 
hav«  arisen.      In  the   unlikely  event  that  all  CUa  aakad 
for  their  money  toaorrow,   the  GSP  could   not  pav  100 
cents  on   the  dollar,   according  to   IGJ  statiatlcB 
Nearly  half  the  nation's  CUs  have   funds   In  the  GEP. 

The   GSP   la    'technically   Insolvent,*    saya  one 
analyat.       Account    belancea    at    the   end  of   August 
totaled  ST58  million,   while  the  total   market  value 
of    the   GSP'3    assets    (cash   plus    investments]    totaled 
only  S708  million.      For  perspective,    the  same  would 
be    true   of  many   SiLs   marked    down    their   aaaets   to 
marltet   value,   as   ICo  does     noted  observera.      ICD 
reportedly  has  hundreds  of  nlllions  of  dollars   In 
cash  and  equivalenta   to  Beet   Ita  obligation*. 

Even  soi   It's  unclear  where   the  GSP  would  gat 
enough  money  to  pay  off  all   InveatorB      In   the 
unlikely  event  of   a     run.'     under   ICU   rules     any 
Cv  can  demand  and  get  ~   its   entire   Inveatment 

at   any   time,    even    it    the    fund   has    suffered    loaae* 

funds,    or  even   NIFCUS,    NAFCU'a    common    trust    fund. 


In  auBf   it  has  been  reportad   that  the   ICU  Fund   ia   'tech- 
nically insolvsnt*  and   its  credit  union   Investocs'   savlnga 
nay  have  been  endangered.     The  Fund's   InvesUMnt  practices 
would  not  be  peraitted  for  SBC  regulated   InveatiMnt  conpanle*. 
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—     Bank  Collacttve   FundB   for  Betlreaent  Plana 
Prior  to  1955,.  naticnal  banks  placad  aaaeta  of   corporate 
cetiranent  funds  that  they  nanaged   In   ttieic  cannon  trust 
funds.      In   that  year,   the   Fedecal   Reserve  Board   first  author- 
id  national  banks  to  fona  new  collective   investaent  funds 
;  the  ccnntngling  of   such  assets.*     Jurisdiction  over  these 
ids  was  transfercad   to  the  Coaptroller  of  the  Currency  in 
19GZ.      The  Coaptroller's  regulations,   paralleling   Its  regu- 
ns   on  coUBOn  trust  funds,   prohibited  narchandlslng  and 
tislng.**     Therefore,   the  SEC  adnlnistratively  took  the 
poaltion   that   Interests  in   thasa  pooled  funds  ware  exeapt 
froB   registration   under  the   Securities  Act  based  on   the   'pri- 
vate offering"   exemption.*** 

After  soAa   three  years   of   hearings   in   both  [louses, 
Congress  enacted  the   Investaent  Cenpany  Act  Anendaants  of 
197D,   which   statutorily  exempted  bank  collective   investaent 
funds   for  corporate  rettrenent  plans   fron  SEC  regulation.**** 


I    12   CPR  $206.10(0) 


■*  28    Fed.    Reg.    3312    (1963). 

*"         S«s  SEC  Hemorandun  ret      Securities  Act  Rel.   No. 
4552  reprinted   in  Hearings   en  Coonon  Trust  Funds  -  Overlap- 
ping ISispSisIEnTty  and   Conflict   in  Regulation  Before  a 
SubcoBmlttee  of   the   House  Coanlttee  on  Govemaent  Operations, 
BSth   Ccng.,    let   Seas.    (1963). 

*•*•  Pub.    Law  91-547,    84   Stat.    1413. 
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Shortly  thereaCtec,    howevar.    In   1972,    tha  CcMptrollac  aaended 
his  regulBtlcna  and  peralttad  bank*  to  advartls*  and  publlcit* 
collective   funds  £01:  retlrenent  plana,    thua  vitiating  the 
rationale  toe  the  exeaptlon.      That  deciaion  haa  contEibuted 
to  the  growth  of  a  $50  billion   inveatnant  buaineaa  which 
operataa  outside   th«  investor  pcotectlona  of  the   federal 
•ecuritia*  lavai   unfortunately,    it  has  also  led  to  serious 
eonflicta  ot   interest,   a  barrage   of  alaleading  advertising, 
and  a  lack  of   full  and  fair  diacloaura   to  Investors. 

deration  of  the  Funds 

The  Inveataent  Ccapany  Act  requirea   Investnent  ccMpanles 
to  establish  and  adhere   to  definite    Inveataent  policlea.* 
The  Act  alao  prohibits   investnent  coapanies   frca  changing 
their  fundamental  policlea  oithout  abareholder  approval.** 

By  contraat,   bank  aanagera  of  collective   funds  for 
retirenent  plana  are  not  aubject  to  any  legal   teatrlctiona 
■1th  respect  to  their   freedOB  to  change  even   the  aost   funda- 
Dwntal  aspect  of   their  inveataent  policies.      A  review  of 
aanple  bank  fund  aalea  literature  aakea  clear  that  bank  fund 
managers  take  advantage  of  this   regulatory  vacuua  by  stating 
that  the  banks  have  coaiplete   freedoai  of  action  to  make  any 

*  Section   8(b),    IS  U.S.C.    S80a-8(b]     (1976). 

**  Section    13(a),    15   D.S.C.    58aa-13(a)     (1976). 
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type  of   inveatnent,    tn  any  amount,   for  any  reaacn  whatsovec. 
_]llt.l)put  approval  oc  even  notification   to  atiaretiolders ,   the 
banks  oiay  change   aucti   fiindanental   Inveatnent  policlea  as: 
the  percentage   of   fund  aaaeta  which  may  be   Invested   In  any 
one   laauerj   the  percentage  oC  outstanding  voting  aecurlties 
of  an   laauac  which  nay  be  pucchaaedi   the   concentration  of 
inveatnenta   in  a  particular   Induatryi   or  the  decision   to 
engage   in  auch  speculative  activities  as  margin,   short-sale 
and  ocBDodltlas   tranaactlons. 

As  a  result,   not  cnly  corporate  employers,   but  also  in- 
dividuals wbo  rely  for  their  retirement  security  on  an   invest- 
ment In  s  bank  collective   fund,   have  no  Influence   or  control 
over  a   fund's   investment  policlea  once  tbeir  contributions 
are   Invested   in   the  fund.      Nor  do  they  have  aasurancea  that, 
in   the   future,   the   fund  will   resemble  the   fund   In  which  they 
originally  Invested,   or  that  they  Kill  even  know  about  a 
change   in  advance  —  much  less  have  an  opportunity  to  with- 
draw their  Investments  before  any  policy  change   is  implemented. 

The  Investment  Company  Act  alao  requires  a  registered 
mutual  fund  to  credit  Investments  and  make  redenptiona  m  a 
dally  basis.*     This  requirement   In  effect  mandates  daily 

■  IP 

(1976);    17   C 
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valuatlon  of  Mutual  fund  assats.      Banks  are  not  required  to 
value   the  aaaeta  of  tbalr  funds  on  a   frequent  basis  or,    in- 
deed,  on  any  particular  basis.      Few,    If  any  bank  funds, 
therefore,   value  on  a  daily  baaist   aany  value  aontbly  and 
quarterly. 

Infrequent  valuation  dates  allow  ttie  banks  to  depoalt 
ccntrlbutlcna   In  ncn-intereat  bearing  accounts  fron  the  day 
of  receipt  until   the  neat  valuation  date.      Bank*  also  Nay 
place  withdrawals   In  one  of  their  non-Interest  bearing  accounts 
froa  a  valuation  date   until  the  withdrawal   check  clears.      Tbus, 
the  valuation  procedures   of  the  banks  can  create  a  significant 
aaraunt  of   interest-free  deposits  trtilcb  directly  benefit  the 
banksi  at  the  cost  of  loat  Interest  to  investors. 

Sectlcn   22(e)    of   the  Investment  Coopany  Act  requires 
registered  auCual   funds  to  nake  paynent  within  seven  calendar 
days  of  receipt  of  an  order  for  radenpticn.*     This  requlceaent 
does  not  apply  to  the  unregulated  bank   funds  and,   as  a  result, 
■any  of   these   funds  sake  withdrawals  or  distributions  cnly  en  a 
valuation  date.      The   lack  of  any  requlrenents   in   this  area   In 
effect  penita  a  'float,'  where  banke  May  leave  uninvested  cash 
In  non-Interest  bearing  accounts,    to  the  benefit  of  the  banks. 

*  Investment  Coapany  Act  of  1940,    15  O.S.C.    S80a-2Z(el 
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The   fcequancy  and  puignitude   of  tneae   conflict  of   Intttrast 
d«poatts  ac«  Btaggacing.     Tb*  bank  regulatora'   latest  joint 
report  allowed   that,   as  of  Decembec  31,    1980,    $3. OS  blllten  of 
trust  departnent  aaseta  were   held    In  ncn-interest  demand 
depoBlta   In  the   truatse  bank.      Approximately  SG50  million   of 
that  amount  repreaented  aaaeta   of  employee  benefit  plana.* 

Anti-aalf-deallng  provlalona  of  the   Inveatment  Cmpany 
Act  prohibit  an   investment  ceapany  frora  purchaalng  aecurltlea 
fcoi  its   Inveataant  adviser.**     Thay  alao  prohibit  an    investment 
coipany  froai  loaning  Boncy   to  or  purchasing  securitiss  issued 
by   Ita  adviser. *■■     The  unregulated  bank  collective   funds  for 
retirement  plans,    however,    are  not   Inhibited  by  these  pros- 
criptions against  self-dealing,   and   it  appears   that   the 
frequency  and  aagnltude   of   their  conflicts  of  intereat  in 
this  area  are  aignificant.      The  bank  regulatora   joint  report 
on  trust  aaaeta  showed  that,   aa  of  December  31,    19B0,   56.4 
billion  of  truat  account  aaaeta  were  held   in   time  deposits 
of  the  trustee  banks.**** 


■  Federal  Financial  Inatitutlcna  Examlnaticn  Council, 
trust  Aaseta  of  Banks  and  Truat  Ccaipanies  -  1980,  Table  at  10 
[19S1). 

*■  Section  17(aHll.    15  U.S.C.    S8aa-17(aHl)    (1976). 

•**  Section   17(a)(31,    15   U.S.C.    (80a-17(a) ( 3)    (1976). 
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Heacly  S2.3S  billion  of  this  onount  cspraaeotsd  aaployee 
b«n«fit  plan  asavts.* 

- —  Lack  ot  Diacloaure 

An  examination  of  the  aalaa  Baterial  of  17  banks  relating 
to  their  poolad  inTsatRMnt  funda  for  Keogh  plana  r*7eala 
a  startling  lack  of  diseloauce. 

None  at   the  17  banks  describes  tbe  fund's  Invostnent 
r«stEictlonst  none  provldea  relevant  InfonMtion  daacrlblng 
tbe  policies  of  the  bank  In  operating  and  advlaing  the  fund* 
none  gtvea  background  Infonatlon  regarding  the  bank's  officers 
and  dicectorsj  none  dtaeloaea  the  total  feea  paid  to  the  bank 
in  each  of  the  laat  three  yearai  none  describes  tbe  fund's 
policy  with  reapect  to  buying  or  selling  portfolio  securitieai 
none  diacloses  annunta  of  brokerage  c<niDlssions  paid  by  the 
fund  or  to  whomt  and  over  half  do  not  contain  the  fund's 
current  financial  statanenta  or  the  fund's  current  portfolio, 
in  contrast,  under  rhe  federal  aecurltlea  laws  agery  >utual 
fund  must  provide  all  this  information  to  all  inveatora. 
including  employee  benefit  plans. 
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Maaa-tterchanillalnq  at  Funila 

The  Cooptroller'a   197Z  acClon  openad  tti«  door  to  aggrea- 
sive  BdverClaanent  of   the   Invastnant  pecConunce  at  their 
collecCiva  inveat*ent   funds  £or  ratiraaent  plana,   and  banka 
hava  dona  ao  itltti   Itttle  raacralnC.      A  aurvey  of  cacsnt  bank 
jdvertiamentB  proootlng  collecciv*   funda  for  ratlravent 
plana  revaala  niuMroua  extravagant  pcoaiaaa  of  aKtraordlnary 
lnvest>ant  parforManca.* 

For  exaaple,   united  Jaraey  Bank  advertiaed    In  a  June 
1978   taaue  of  the  NowaEk  Star-Ledger  that   'We're   tl   nationally 
in  Inveatmnt -perfocnance.*     The  bank  proclalaad   It  waa 
ranhad   *<F)irat  in  th«  nation  for  ttia  year  andtng  Haceh  1978* 
in  ■  Herri  11-Lynch  *avirvey  of  cooaingled  equity   funds.*   It 
went  on  to  atate   that   it  haa  achieved   *aupacior  relative  and 
abaolute  perforaance   .    .    ,    cona latently.* 

Bibarnia  national  Bank  alao  clalaed  to  be    *nu>ber  one* 
in  the  April,    1978   iasue  of    Inatltutlonal   Inveator  Hagaztne. 
The  bank  advertiaed   that   It  was  th«  *ll  Bank  equity  Pund 
Manager,  for  the   five  years  ended  Decenber  31,    1977,   as  aea- 
aurad  by  Frank  Russell  Co.,    Inc.*  Hot  to  be  outdone,    Plrat 
National  Bank  of  Atlanta  aade  a  ainllar  clain  in  the  Hovenber, 


*  Attached   at  Appendix  D  are  aanplea  of   the  advertis- 

ing anployed  by  banka   for  their  collective  funds   for  retire- 
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1978  iasu«  of  Inatltatlonal  Inve»tor  Hagailna.  The  bank 
advecttaed  that,  *{f)oE  ths  paat  fiv«  yaacs  the  Flcsb  national 
BanX  oC  Atlanta  has  consistently  ouc-pocfomed  the  othee 
banks  in  the  Frank  Ruasell  Survey.*  Tbs  Firat  National  Bank 
assured  ceadere,  however,  that  it  accoapllahed  this  by  'a 
consistently  conservative  Investoent  postuce.* 

Other  banks  have  clalaed  that  tbeie  perfomanca  made 
thea  'number  one.*   For  examplei 

*  Harine  Midland  advertised  in  an  April,  1978 

iaaue  0£  pensions  fc  Investmenta  chat  it  was 
ranked  "tirat  in  1-yeac  performance"  based  on  a 
aurvey  by  pensions  t  In^gs^menca.   It  also 
claimed  that  it  had  "the  higheat  rate  of  return 
on  a  S  year  basis  for  collective  equity  funds 
among  the  largest  25  U.S.  bank  trust  depart- 
Menta,'  accoirijlng  to  cankings  in  the  federal 
bank  regulatocv  publication  'Trust  Assets  of 
Insured  Commercial  Banks,' 

*  Fifth  Third  Bank  of  Cincinnati,  Ohio,  boasted 
an  April,  1978  Issi 


that  "we  do  outperform  the  Industry,  year  in 
and  year  out.'   The  advertiaoment  declared  that 
the  bank  is  "(elnterlng  [ourl  eecond  decade  of 

outperforaing  Dow  Jonea.' 

First  PennBylvanlB' a  October,  1978  advertiseSont 

asked  The  Hall  Street  Journal  readers  whether 
Chey  vojJd  "like  to  learn  more  about  First 
Pennsylvania's  extraordinary  record  and  how  we 
can  help  you  to  achieve  yoUE  performance  objec- 
tives. ..."  The  bank  s   advertisement  claimed 
that  the  'Firat  Pennsylvania  ia  'Host  Consistent 
Manager"  as  seen  in  Pensions  L   rnvestmentB.' 


In  many  inatances,  the  banka'  claims  can  be  juatified. 
if  at  all,  only  because  they  very  carefully  aelectsd  the  tiae 
periods  used  to  measure  their  funds'  performances.  Thus, 
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during  I9T7  »nd  19TB,  National  City  Bank  of  Clsvalana  clalned 
aupeclor  pecfonianca  baaad  on  casult*  during  one,  two,  and 
tbcsa  year  periods.  Marina  Midland  uaed  one.  thcaa  and  flva 
ysarai  ttia  Plrat  National  Bank  t   Truat  Coapany  of  Tulaa  uaad 
seven  yaarat  Detroit  Bank  k   Truat  uaed  an  eight  year  parlodj 
Plrat  Pennaylvania  Bank  uaad  one,  thrae,  five  and  nine  year 
perlodsi  and  the  National  Bank  o£  Detroit  oaed  a  tan  year 
period. 

Not  only  have  different  banka  carefully  aeleeted  differ- 
ent tiae  periode  for  purpoaea  of  advertlaing  their  perforaance 
recorda,  they  can  change  the  period  whenever  naeeasary.   For 
exMiple,  in  the  April,  1977  issue  of  Penalona  S  inveatroenta. 


The  Plrat  National  Bank  of  Bimlnghan  told  readera 
'great  Inveatssnt  record,*  using  the  five  year  pa: 
'1972-76  [as)  a  good  exanple,*  the  bank  clalaed  thi 
been  outperforalng  the  Induatry  atandards  for  years, 
following  year.  In  an  August,  197B  Issue  of  Inatltui 


ibout  its 


The 


Inveator  aagatine,  the  bank  advertised  that  it  has  'been  top- 
ping the  Industry  standacda  for  years.*  Thla  tine,  however. 
It  selected  the  ten  year  period  frooi  1968  to  1977  to  describe 
its  equity   fund's  perfomanee. 

In  addition,   banka  have   touted   their  investsent  perfom- 
anee by  selecting  the  particular  market   Index  which  best 
aulted   their  claima.      As  noted  above,   Hibernla  National  Bank 
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and   cha   Rational  Bank  of  Atlanta  both  clal>  to  bs   the  nuaber 
ens  parfocner  cankad  by  th«   Frank  Ruaaall  Survey,      Tbe  Fifth 
third  BanX  of  Cincinnati   claimed   It  oueperformed   the  Dow  Jones 
InduBtclal  Average.     The  National  Bank  of   Detroit  and  the 
Plrat  National  Bank  ft  Trust  Ccnpany  of  Tulsa  ccaipared  their 
results  Hlth  an  A.   G,   Becker  4  Co.   index.      Marine  Kidland, 
Pirst  P*nn sylvan is ,   Seourity  Trust  and  first  national  Bank 
of  Kenosha  based   ttialr  perforaances  on  Pensions  t   Inveataents' 
Psrfoniance   Evaluation  Report.      The   Plrat  National  Bank  of 
BiminghaM  referred  to  standard  t  Poor's   tndei.      united 
Jsrssy  Bank  used  an   index  ccapiled  by  Merrill.   Lynctii   Pierce, 
Penner  (  Salth. 

RBviewtng  these  exaaples.   Senator  Proxnire  was  noved  to 


As   tbe  SBC  then  noted  with  respect  to  the  advsrtiaeiuent  of 

advisory  servicesi 

In  passing   upon   the   propriety  of   aecurltles  selling 
tecnnlquee,    we   hae   repeatedly  held    that   lax  nar- 
chandlslng    standards   epltOBlzed   by  such   terns  as 
■puffing-   are  antithetical   to  the   anti-fraud  provl- 
sicns  of   the  securities  statutes.      Slallarly  high 
standards  of  truthfulness  and  disclosure  aust  also 


•  Henringa   Befot 

Housing  i  Urban  Affairs 
748    ll9Td}. 
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govern   the  prcpclety  and   legality  of   invettnent 
advisers'   efforts  to  Induce   others   to  piicchase 
their  services.  "They  aie  particularly  applicable 
to  advert Isenents   .     .    .    which   by   their    Cenor   show 
that   they  are   designed   to  appeal   to  people  who  are 
anxious   to  secure  quick  pcofica  and  are  not 
especially  sophlaticated  In   securities  analysis. 
Kany   such   persons   are   either   unaware    of    or  prone 
to  overlook  the   llnltatlona  and  uncertainties 
neceaaarlly   Inherent   In  any  attempt  to  forecast 
stock  prices.      They  tend   to  be  unduly   influenced 
by  advertisements  representing   or  Implying   that 
the  advertiser  can  Bake  profitable   forecaats  and 
to  subscribe  to  tba  advertiser's  advisory  service 
in  reliance  on   thea,* 

Horecver,    it  has  been  held  that  advertising  which   'may 

b«  suitable   for  products  which  are   subject  to  actual   inspection 

and  testing   In  use*   are   inappropriate   in  connactlon  with  the 

•ale  of  securities,    'which  are  goods   of  an   intricate,   ccnpll- 
cated   and    intangible   nature.'**      Apparently,    based    on   the 
advert isementa   cited   above,    the    banks  have   not  yet   learned 
that  thare   is  a  difference   between  selling   secucitles  and 
■•lltng  a  used  car. 


Ped.    Sec. 

264    (2d   Cir.    1967)i    5EI 

1101    (9th  Cir.    1977ir~ 
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-     QthT  Bank  Saeucltlaa  Activitl«« 
Since  tb*  anactBent  at  the  Glaaa-Steagall  Act.   banka 
bava  not  only  engaged   In  aecurltiea  actlvitlea  through  Chelt 
tmat  departaenta,   but  have  alao  expanded   Into  a  myriad  of 
other  securities  activities.      TOeae  activities  bava  be«n 
characterised  by  the  aaae  conflicts  of   interest/    aelf-deallng, 
unaound  pcactlcea  and   inadequate  discloaures  to  inveators   that 
have   charaeteriied  banks'    other  securities-related  activities. 

~     'Itetail  RapoB*  And   ■All-Bavera"  Certificates 
A  recsnt  incarnation  of   the  eicesaes  of  Berchandlsing 
that  has  characterized  bank  collective   investaent   funds  Cor 
retirenant  plans  has  accoapanied  the  banks'    vantur*   into 
retail  repurchase  agreenents,    or  'retail   rapes,*  irtllah  are, 
in   Bubatance,    unlnaured  debt  aecuritles  issued  by  a  bank. 
Retail  repoa  are  not   Inaured  deposits,      aowever,    they  ace 
exempt  fEca  the   registration  and  disclosure  pcovlsions  of 
the   federal  aecurltiea   laws  because   they  are   the  securities 
of  a  bank.*     Banks  and  other  depository  institutions  have 
recently  sold  over  S14  billion  of  dollars  of  such  retail 
repurdiase  agreeaants.** 


I  Act   of    1933.    f3(a)(2l,    15   U.3.C.    S77c 


■*  Federal  Reserve   Rel.    H.    G,   MeneY  Stock  Measures 

and  Liquid  Assets,  Oct.    9,    1981:      'Sasll  dencsilnatian   (re- 
tall)   RPS  —  eatlaated  at  S12.G  billion   on  a  twelve  ncnth 
average  basis  and  314.0  billion   on  a  aonth-end  basis   in 
Espteaber*  Table,    Col.    ■H3,-  note  e. 
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Retail  rtpoB  have  been  promoted  by  aeane  of  advertisa- 
Bents  which  do  not  provide  appropriate  dtsclosuce  of  the 
bank's  financial  condition,  the  nature  and  tema  of  the  agree- 
■ent  (including  BinlBua  Inveatnent  denonlnatlona,  interest 
rates,  naturitias  and  any  prapaynent  fees),  and  the  nature 
of  the  security  underlying  the  Inveatnent. *  Retail 
■erchandiaing  Impllee  that  the  invaatoc  1*  either  aaklng  an 
inaurad  dapoalt  with  the  bank  or  obtaining  an  intere) 
govarnBant  aecurlty,  not  in  a  debt  security  issued  by  the 
bank.  CuBtoaars  are  not  advised  that  they  «ey  becoeu 
secured  creditors  ot  shaky  depository  Institutions, 
full  extent  that  the  aarket  value  of  their  security 
falls  below  the  aaount  of  the  funds  Invested. 

Despite  the  fact  that  the  Coptroller  of  the  Cui 
and  the  Federal  Boae  Loan  Bank  Board  have  each  intardlcted 
retail  repo  advectlseaents  that  use  words  and  phrases  such 
as  'guaranteedr'  *no  risks,*  and  'withdrawable  aoeounta,* 

i-'wt  which  Inply  that  tha  inveatiwnt  Is  federally  insured  or 
guaranteed,**  retail  repo  advert laeaents  have  often  used 

'  these  ■islaading  tarsia.   For  exaapla,  recent  advertisements 


:all  repo  adv*rtis«ants  « 


See  Coaptroller  of  the  Currency,  Banking  C 

Ko.  1S7  atT'(n«y  13,  1981)  (  federal  Bo«e  Loan  Bank  BoarT" 
"^      ■  I  wo.  R51S  at  S-7  (Sept.  9,  1961). 


dbyGoot^Ic 


Iiweatmant  Company  Institute 


-84- 


have  used  d< 

reality, 

and  aubstant: 

rit7  intsret 

SlBilar: 


icciptlve  phcaaa*  auoh  aa  'Guarantee,*  *Siiaran' 
ntead  Return"  or  'Guaranteed  intereat.'  in 
of  theae  o££erlngB  have  been  under-collateral tied 
il  queaClona  exlat  as  ito  perfection  of  the  Becu- 
n  Che  collateral  under  state  law. 
',  although  the  banking  authorltlea  have  warned 
deadtng  to  Inply  that  a  repo  haa  any  relationship 
money  aarket  fund,  virtually  all  of  the  advert iaenenta 
'Honey  Market  Fund,'  'Monay  Pund"  or  'Fund.* 
Horeover,  aevetal  of  the  Inatitutlong  have  aelscted  namea  that 
are  alntlar  to  the  naBas  of  noney  narlcet  >utual  funds  already 
registered  with  the  SEC  under  the  Inveatnent  Coapany  Act  of 
1940. 

This  has  naturally  led  to  Investor  BlsappEehenalon ,  ao 
■uch  ao  that  the  Waahlnqton  Post  naa  nlslsd  Into  reporting 
that  the  Central  National  Bank  of  Silver  Spring  was  operating 
a  money  narket  fund.*  Furtheraore,  Institutions  which  offer 
repos  have  Ignored  the  regulators'  denands  that  the  absence 
of  federal  Insurance  be  clearly  ahown  In  bold  typo. 

Although  there  nay  have  been  an  Initial  aonltorlng  by 
the  federal  banking  agencies,  the  repeated  use  of  prohibited 
practices  in  advertlseBsnta  shows  Its  Inef fectiveneas.   The 


&  copy  of.  this  .article  la  attached  < 
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ain  of  the  MonlCorlng  —  to  enable  the  public  to  dlitlngulsh 
between  the  charactertatica  of  an  Inaucad  cartlficate  of  depo- 
sit and  an  unlnaured  retail  repo  —  has  not  been  auccesaful. 

Finally,  while  the  bank  Eequlatora  require  the  laaulng 
Institution  to  describe  Its  agreement  as  one  to  repurchaae 
toe  a  'fixed  anount,'  the  offering  naterials  and  advertlae- 
oents  have  often  proBlsed  a  return  expreaaed  In  teraa  of 
Interest  rates,  baaed  on  eittiee  dally  or  weekly  conputationa. 

Iha  mislnfomatlon  with  which  banka  proatote  the  Instru- 
aents  they  offei:  has  not  been  United  to  repos.  Aided  by 
aubatantlal  tax  concesaiona  granted  by  the  Qangress,  and  a 
full-scale  nedla  canpalgn,  depository  institutions  sold  nore 
than  $15  billion  worth  of  Ul-Ssvers  Certificates  during  just 
one  week.  As  a  recent  Nail  Street  Journal  article  pointed 
out,  however,  *(w]hlle  the  media  bliti  helped  boost  sales 
.  .  .  nany  of  the  ads  are  filled  with  a  junble  of  tax  inCor- 
■atlon  and  alslnforaation.'*   For  exanple,  sooe  certificates 
have  been  promoted  on  the  basis  of  the  higher  1981  tax  rates, 
even  though  no  certificate  will  nature  until  1982.  Many 
advert iaenents  are  contradictory:   one  bank  atates  that  a 
couple  earning  820.000  Is  in  our  32%  marginal  tax  bracket 


■    'Lull  Before  Next  Rate  Change  On  All-Eavera  Offers 
Chance  to  Compare  Other  Alternatives,*  Wall  Street  Journal, 
October  12,  1981,  at  52. 
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■nd  would  hav*  to  «am  17.85%  on  a  taxablft  investaent  to 
oqual  the  Ul-Savars  ylaldr  another  Institution  claimed 
the  sane  couple  would  be  in  Che  30%  bracket  and  would  have 


to  e 


;.iBi 


I  city  t 


The  major  exception  provided  in  the  Glaaa-Steagall  Act 

>  underwrite  general  obligation  state  and 
The  conduct  of  the  major  Hew  York  banks  In 

<   City  (the  "Cltyi  financial  crlals  of 
la  that  even  In  the  limited  areas  where  banks 

>  operate,  banka'  securities  activities  involve 
Interested  dealings  which  redound  to  the  detrinent  of 
:ors.  Hhile  the  underwriters  o£  City  debt  securities 

IS  well  as  banks,  the  principal 
underwriters  were  some  of  the  nation's  largest  banks.  In- 
cluding Chase  Manhattan  Bank,  First  National  City  Bank, 
Korgan  Guaranty  Trust  Company  of  Hew  York,  Manufacturers 
Hanover  Trust  Ccmpsny,  Bankers  Trust  Company,  and  the  Chemical 


ilcipal  bonds. 
regard  to  the  New  i 
1975  demonst 

f  penitted  t 


From  October  1974  to  April  1975,  the  City  offered  and 
sold  through  its  underwriters  about  S4  billion  of  short-term 
dsbt  securities,   in  connection  with  the  sale  of  these  securi- 
ties to  the  public,  reprssentations  ware  made  enphasiilng  the 
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flnanclal  atrangth  of  the  City  and   Its  cspaolty  to  aset  both 
It*  principal  and   Intaraat  obltgatlona  on  a   tlMaly  baala. 
Throughout  this  parlod,   howaver,    tbe  Banks  had  datalled 
knowladga  of   the   lapandlng  financial  crlais  and  ttia  City'a 
calatad  probleasi   tha  growing  gap  betwaen  the  City'a  revanuas 
and  expanditurasi    tbe  uae  of   ahott-ten  borrotfinga  which  had 
to  ba  rolled  over  contlnuoualy  to  eovar  the  gapi    the  widening 
of  the  gap  during   the  1974-1979   flaeal  yaarr   and   the  rapid 
growth  of  the  City'a  ahort-tam  debt.      The  banka  becasa 
Increaalngly  aware  during    thla   period    that   the   City  ifould 
•oon  be  unable  to  continue  to  finance   ita  ever-lncreaatng 
deficit. 

Tbe  bank!  reallied  that  beeauae  of  theae  condltlona  and 
the  fact   that  the  necket  had  becooe  aaturated  aa  a  reault  of 
the  sale  of  bllllona  of  dollara  of  City  aeourltlea,    their 
capacity  to  dlatrlbuto  aubstantlal  additional  quantitlea  of 
City  debt  had  bean  algnificantly  Inpalred.     The  undarwrlteca 
were  alao  aware   that  serloua  doubt  axlated  concerning  the 
basic  underpinnings  of  Che  Bond  Anticipation  Notea    (*BAHb*|, 
Revenue  Anticipation  Notea    ("rahs'I    and  Tai  Anticipation 
Hotea   <'TANs*)   — ■   the  availability  of  revenues  to  cover  the 
RANa  and  TAKa  and  the  narketabllity  of  bonda  or  Che  availability 
redeeB  tha  BAHa.      Deaplte  thla  knowledge,    they 
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continuad  to  aakm  repr«*en  tat  ions  concerning  tb*  vaCaty  of 
the   inveataent  and   failed  to  diacloaa  aatacial  tacts  coocamiog 
the  City's  ■ecuritiea. 

As  tlie  fiscal  crials  becaae  particularly  .a«vr»   in  aarly 
1975,   the  banks  continued  to  offec  and  oell  Ctcy  aotaa  to 
tbe  public  as  safe  and  seciure  inreataenta,   wttbout  disclo- 
sure of  significant  risks.     At  the  aow  -tlaa,   certaia  o£  the 
banks  were  in  the  process  of  reducing  or  ■lisinacing   Kbaix 
o«m  boldlnga  of  the  i^tes,  aa  well  aa  tba  boldings  of    tb*ir 
fiduciary  accounts, 

Aa  tba  criaia  wocsaned,  th«  principal  ofticars  aC   ttaa 
banks  beca*e  actively  involved   in  discuaaiona  concemiitg   tba 
City's   fiscal  crisis,   tba  continued  ■arketabillty  of  City 
securities,   and   the  Inadequacy  of   the  diacloaurea  being  »ade 
to  the  Investing  public.     Honettaeless,    in  early  1975,   tb«y 
proceeded,   without  adequate  disclosure,   with  public  offerings 
of  over  Sl.S  billion  of  City  notes. 

In  the  SEC's  Staff  Report  Cti  Tranaaetlona  in  Seciirlttea 
of  the  City  of  New  York,   the  activities  of   the  banka  wee* 
described   in  detail: 

A  key  role   in  the  nationwide  distribution  of 

the  City's  aeourities   was  played  by  the  City'a 
PE:r;,    .-.       ..  ..I  ;  .r  .ters!      Chase      Citibank,    Ftor^an, 

Ma    ..      ■  y'Loal     BanJcers  and  Merrill  Lynch. 

The   undecwE iters,     -.r.rsugh   the  r  own    investaents 
and   by  selling    the   city's    aeCUtities    to   the    In- 
vesting public,   enabled   the  City  to  raise  billions 
of  dollars   In  ahort'tera  debt   issue*   through   the 
Spring  of  1975. 
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Approxlnately  four  billion  -iallaES  of  City 
note*  ware  undarwrittan  during  the  period  October 
1974  through  March  19T?,  ■  tlina  vhon  the  City'» 
fiscal  condition  was  critical   Faced  with  a 
narketing  problem,  cauaed  by  the  saturation  of  tha 
najrk.et  thraugti  previous  biiilone  of  dollars  of 
City  LsstieB  and  the  growing  doubts  of  the  flnsnclsl 
coaMunltY  AS  to  the  City  s   financial  atatusi  the 
City  and  the  underwriters  taached  out  for  tha 
aRtaller  inveator. 

niuB,  beginning  in  tha  Winter  of  1974,  City 
note*  began  to  be  narkeCed  tn  denominstlona  as 
aiull  aa  $10,000.   This  had  the  effect  at  laaat 
in  part,  of  ahlftinq  the  risk  for  financing  the 
City  from  the  citys  major  hanXe  ana  large  inati- 
tutionsl  investor*  to  individual  invaators. 

A*  the  City's  fiscal  crisis  worsened,  tha 
public  Waa  subjected  to  a  confusing  and  contradictory 
financial  p  cture  with  tha  result  that  the  public, 
unlike  the  Citv  and  ita  undarvritera,  wa*  deprived 
of  a  baalc  underatandln^  of  the  city's  finances. 
Nhile  the  public  wa*  left  iaraclv  uninfomad,  th* 
City  a  underwrltera  had  an  incrEasfng  awaranea*  of 
the  range  of  probleas  underlying  the  City's  fiscal 
crisis. 

During  1974  and  aarly  1975,  certain  of  tha 
underwriters  of  city  securities  ceased  purchasing 
City  securities  for  their  fiduciary  accounta, 
Daapite  tha  ahlft  of  InveatMant  policy,  they 
continued  aa  underwriter*  to  Barket  these  securi- 
ties to  the  public.  The  underwriters  did  not 
disclose  this  significant  changa  in  their  investnwnt 
strategy  and  policy. 

The  problems  of  the  City  cane  to  a  head  in 
Pabruary  and  Harch  197S.   A  $2S0  million  TAN 
offering  in  February  1975  was  cancelled  when  the 
City  waa  unable  to  certify  cectaln  current 
Inforaatlon  that  the  underwriters  had  I'equestad 
fron  the  City.   At  about  the  sane  tine  th?  City's 
major  banks  InEomed  the  Mayor  and  the  Ccaptrollac 
that  the  underwr  ters  would  be  unable  to  continue 
to  support  the  City  by  taking  down  City  aacurl- 
tiss  unless  th*  City  took  innediate  remedial 
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and  tbe  National  Bank  of  Atlanta  both  claJ 
one  parfonwr  ranked  by   the  Frank  Ruaaell 


ined    It  outpei 
tlcnal  Bank  of 
Ccaipany  of  Tul 
r  I,  Co.    lnda> 
•.y  Trust  and  B 


Third  Bank  of  Cincinnati  c: 

tnduatrlal  Aveeage,      Ttie  hi 

Pirat  National  Bank  t  Truai 

ceaulta  with  an  A,   6.   Backi 

First  Pennsylvania  I    Secur: 

of  Kenosha  baaed  thelc  pei 

Perfocnance   Evaluation   Report.      The  First 

Blmlnghan  referred   to  Standard  k  Poor's 

J«rs*7  Bank  used  an  index  ccnplled  by  Her: 

F*nn«r  t  Smith. 

Itevlawing  theae  exanplas.   Senator  Proxnln 


be  the  number 
Surwey.     xho  Fifth 
'foraed  the  Dow  Jones 
Detroit  and  the 
s«  conpared  their 

narln*  nidlsnd, 
St  Hatlcnal  Bank 
Penslens  t   Investaente' 
St  National   Bank  of 
United 
ill.    Lynch,   Pierce, 


As   tbe  EEC  then  noted  t 
advisory  serviceai 


Lth  respect   to  the  advertlaeoent   of 


in  pasaing  upon   the  propriety  of   securities  selling 
techniques,   we  hae  repeatedly  held  that  lax  Mer- 
chandising standards  epitcolzed  by  auch   teras  aa 
■puffing"  are  antithetical   to  the  anti-fraud  provl- 
sicns  of   the  securities  statutes.      Slatlarly  high 
standarda  of  truthfulness  and  dtaciosur*  Bust  also 


gearings  Before   the  Senate  Cos 


1  5.7i,   95th  Ceng.,   M  3««»..  aE 
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90v«m  the  prt^rlety  and   legality  of   InvestiienC 
•dviBera'   elforts  to  Induce   othera  to  purchaae 
their  aervices.  ~  They 'are  particularly  applicable 
to  adverclaenents   .    .    .   which  by  their  tenor  show 
that  they  are  dealqned  to  appeal   to  people  who  are 
anxioua   to  aecure   quick   profits   and   ace    not 
espBcially  acphlatlcaced   In  aecuritiea  analyala. 
Kany   auch    pecaons  arc   either   unaware    of   or   prcne 
to  overlook    the    llnltatlona  and   unceetalntiea 
necessarily   inherent   in  any  attempt   to  forecast 
atock   prices.      They  tend   to  be   unduly  influenced 
by  advartieenents  representing  or  inplylng   that 
the  adTcrCIser  can  Bake   proflCahle   foracasta  and 
to  aubacrlbe   to  the  advertiaer's  advisory  service 
tn    rellanca    on    thea.* 

Horeorer,    it  has  been  held  that  advertising  which  'aay 

be  suitable   tor  products  which  are  subject   to  actual   inspectlor 

and  testing   in  us«*  ace   inappropriate   in  connecticn  with  the 

sale   of  securities,    'which  are  goods  of  an   intricate,   cc«pli- 

cated  and  intangible   nature.***     Apparently,   based  on   the 

advertisemants  cited  above,   the  bank*  have  not  yet  learned 

that  there   Is  a   difference  between  selling  securities  and 

selling  a  uaed  car. 


•  Spear   t    Staff,    Inc.,    42   SEC   54S ,    S53    (19651,    CCH 

Fed.    Sec.    L.    Rep.    f77,216|    llarlietllnea.    Inc.    v.    EEC,    184    F.  Sd 
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-     Otber  Banic  Securities  ActlvttleB 

Since  the  enactBent  of  the  Glase-Steagall  Act,   banks 
bav«  not  only  engaged   In  ••eurltiee  actlvttlea  through  thalr 
trust  depart>entB(   but  have  also  expanded   Into  a  njrrlad  of 
other  aecurltiaa  actlvltiea.      Theee  activities  have  been 
characterised  by  the  aaae  conflicts  ot   interest,   aelf-dealing, 
unsound  practices  and  inadequate  discloaures  to  Invaators  that 
have   diaraeterlied  banks'    other  securities-related  activities. 

~     'Retail  Repoa'  And  *All-SaverB'   Certifloatea 
A  recent   incarnation  of   the  excesses  of  Merchandising 
that  has  characterised  bank  collective   Investaent   funds  for 
retltenent  plans  has  accoapanled  the  banks'    venture   Into 
retail  repurchase  agresBents,    or  'retail  repos,'  which  are, 
in  substance,    uninsured  debt  securities  issued  by  a  bank. 
Retail  repos  are  not   Insured  deposits.      However,    they  are 
exempt  froi  the  reglatratlon  and  dlscloaurs  provisions  of 
the  federal  securities  laws  because   they  are   the   securities 
of  a  bank.*     Banks  and  other  depository   instltutiona  bava 
recently  sold  over  $14  billion   of  dollars  of  such  retail 
repurdiase  agreaBents." 


*  Securities  Act    ot    1933,    S3(a)(2),    IS  U.S.C.    STTc 

(al(Z). 

**  Federal  Reserve   Rel.    H.    6>   Honey  Stock  Keasurea 

and   Liquid  Aesets,   Oct.    9,    19BIi      'Snail  clenanlnatlan   (re- 
tall)    RPS  —  estlnated  at  $li.6  billion  en  a   twelve  month 
average   basis  and  S14.0  billion  en  a  menth-end  basis   in 
September'  Table,    Col.    *H3,*  note  G. 
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ReCail  rspos  have  been  proaotad  by  fflaana  of  advertlsa- 
manea  vhlch  do  not  pcorlde  appropElate  dlacloBur«  o£  the 
bank'a  financial  condition,  the  nature  and  tenas  of  the  agree- 
Ment  (Including  >lnlBuw  Invastnent  denonlnatlons,  Intereat 
eatae,  maturitlea  and  any  prepayaent  taoa},   and  the  nature 
of  the  security  underlying  the  Investaent,*  Retail  repo 
Mrchandialng  inplles  that  the  Investor  is  either  aaklng  an 
Inaurad  deposit  with  the  bank  or  obtaining  an  Intereat  In  a 
governaant  security,  not  in  a  debt  security  issued  by  the 
bank.   Cuatoaars  are  not  advised  that  they  may  becoae  un- 
'  secitrad  creditoca  of  ahaky  depository  Institutions,  to  the 
Cull  eitant  that  the  narket  value  of  their  aeenrity  Interest 
talla  below  the  anount  of  the  funds  invested. 

Despite  the  tact  that  the  Ccaptcoller  of  the  Currency 
and  the  Federal  Hose  Loan  Bank  Board  have  each  interdicted 
retail  repo  advert 1 sane nta  that  uae  words  and  phrases  such 
as  'guaranteed,'  *no  risks,*  and  'withdrawable  accounts,* 
i-'W  which  iaply  that  the  invastnent  la  federally  insured  or 
guaranteed,**  retail  rapo  advertiaesents  have  often  used 
these  BlBleadlng  tetaa.  For  asaaple,  recant  advartiaaaients 


"  8aa  COBptroller  of  the  Currency.  Banking  Clrculai 
No.  157  atT~Olay  13,  ISBl)  (  Pedaral  Howe  Loan  Bank  BoarT" 
Haworanduw  ho.  R51a  at  5-7  (Sept.  9,    19S11. 
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t  u*ed  descriptive  pbraaes  aiicli  i 


'Guaran- 


teed.*  'Guaci 
reality. 


rlty  Interet 

Simile 
tbat  It   is 


Money  market  fundi   virtually  all  of   th«  advartilenentl 


uae  the  temi 


auch  so  that 
e  noney  narkt 


intead  Return*  or  'Guaranteed  Interest,*   In 
of  tbeae  offerings  have  been  under-collatscaliied 

,al  questions  exist  as  ito  perfection  of  the  secu- 
n  the  collateral  under  state  law. 
',  although  the  banking  authorities  have  warned 
ileadlng  to  iaply  that  a  repo  has  any  relationship 


'Honey  Market  Fund,*  'Money  Punii*  or  "Fund.* 
aral  of  the  institutions  have  selected  names  that 
o  the  naaes  of  money  aarkec  mutual  funds  already 
th  the  SEC  under  the  Investment  Coopany  Act  of 


I  naturally  led  to  invastoc  misapprehension,  so 
L  the  Washington  Post  was  misled  Into  reporting 
:al  National  Bank  of  Sliver  Spring  was  operating 
:  fund."  Furthermore,  institutions  which  offer 
repos  have  ignored  the  regulators*  demands  that  the  absence 
of  federal  insurance  be  clearly  shown  In  bold  type. 

Although  there  may  have  bean  an  Initial  monitoring  by 
the  federal  banking  agencies,  the  repeated  use  of  prohibited 
practices  In  advereisements  shows  its  ineffectiveness.  The 


A  copy  of  this  article 


t  attached  as  Appendix  P. 
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aln  of  the  nonltoirlng  —  to  enable  the   public  to  dlatlngulsh 
between  the  eharacteclatfca  of  an  insured  cectlClcate  of  depo- 
ait  and  an  unlnaured  retail  repo  —  has  not  been  successful. 

Finally,  while  the  bank  cegulators  cequire  the  Issuing 
Institution  to  describe  Its  agreenent  as  one  to  irepurchaae 
for  a  'fixed  anount,*  the  offering  naterials  and  adverttse- 
nents  have  often  pconlaed  a  retuen  expressed  In  tens  of 
interest  cates,  based  on  either  daily  or  weekly  coaputations. 

ne  misinformation  with  which  banks  promote  the  Instru- 
ments they  offer  has  not  been  limited  to  repos.  Aided  by 
■ubstantial  tax  concessions  granted  by  the  congressi  and  a 
full-scale  media  campaign,  depository  institutions  sold  more 
than  SIS  billion  worth  of  M.l-Savers  Certificate*  during  just 
one  week.  As  a  recent  Nail  Street  Journal  article  pointed 
out,  however,  * [w]hlle  the  media  bliti  helped  boost  sales 
.  .  .  many  of  the  ads  are  filled  with  a  jumble  of  tax  ir 
mation  and  alalnfotmation.**   For  example,  some  certiflc 
have  been  promoted  on  the  basis  of  the  higher  1981  tax  i 
even  though  no  certificate  will  mature  until  1982.  Many 
advertisements  are  contradictoryi  one  bank  states  that  e 
couple  earning  $20,000  is  In  our  321  narginal  tax  br< 


■  'Lull  Before  Next  Rate  Change  On  All-Savers  Offen 
Chance  to  Cbmpare  Other  Alternatives,'  Well  street  Journal, 
October  12,  1981,  at  52.  
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and  would  have  Co  earn  17. SSI  on  a  taxable  Inveatnent  to 
equal  the  Ul-Savera  yteldi  another  institution  claimed 
the  same  couple  would  be  in  the  20%  bcacket  and  would  have 
to  earn  le.lS« 

—  The  New  Yocli  City  Debacle 

The  >ajor  exception  provided  in  the  Glaas-Steagall  Act 
pemita  banka  to  underwrite  general  oblicgation  state  and 
municipal  bonds.   The  conduct  of  the  najor  Hew  York  banks  in 
regard  to  the  Hew  York  City  (the  -City*)  financial  crisis  of 
1975  deokonstrates  that  even  in  the  linited  areas  where  banks 
are  pemitted  to  operate,  banks'  securities  activities  involve 
•elf- Interested  dealings  which  redound  to  the  datrlnent  of 
investors.  Hhile  the  underwriters  of  City  debt  securities 
included  securities  flma  as  well  as  banks,  the  principal 
underwriters  were  aone  of  the  nation's  largest  banks,  in- 
cluding Chaae  Manhattan  Bank,  Pirat  National  City  Bank, 
Morgan  Guaranty  Trust  Company  of  New  York,  HanuEacturers 
Banover  Trust  Conpany,  Bankers  Trust  Company,  and  the  Chenical 
Bank. 

Froo  October  1974  to  April  197S,  the  City  offered  and 
sold  through  its  underwriters  about  $4  billion  of  short-tera 
debt  securities.   In  connection  with  the  sale  of  these  securi- 
ties to  the  public,  representations  were  Bade  eaphasiilng  the 
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flnanclal  strangtb  of  th«  City  and  its  capacity  to  aeet  botti 
its  principal  and  tntsrast  obligations  on  a  tl»«ly  basla. 
Throughout  this  pvrlod,  hoH«v*r,  the  Banks  had  detailad 
knowladge  at   tha  inpsndlng  financial  crisis  and  tba  City's 
related  probleasi  the  growing  gap  betvaen  tha  City's  revenues 
and  expenditurasr  the  use  of  short-terv  borrowings  which  had 
to  b*  rolled  over  continuously  to  cover  the  gapt  the  widening 
of  th«  gap  during  ths  1974-197S  fiscal  yean  and  the  rapid 
growth  of  the  City's  short-tem  debt.   The  banks  bacana 
incraasingly  aware  during  this  period  that  Che  City  would 
soon  be  unable  to  continue  to  finance  its  ever- in creasing 
deficit. 

The  banks  realised  that  bacause  of  these  conditions  and 
the  fact  that  the  narket  had  becons  saturated  aa  a  result  of 
the  sale  of  billions  of  dollars  of  City  securltiest  their 
capacity  to  distribute  substantial  additional  quantities  of 
City  debt  had  been  significantly  iBpatred,   The  underwriters 
wsre  also  awsce  that  serious  doubt  existed  concerning  the 
basic  underpinnings  of  the  Bond  Anticipation  Notes  (*BAHs*), 
sevenu*  Anticipation  Notes  CRANa*)  and  Tex  Antioipatlon 
Notes  CTJWs")  ~  the  availability  of  revenues  to  cover  the 
RANs  and  TAMs  and  the  aarketabillty  of  bonds  or  the  availability 
of  revenue*  to  redeen  the  BANS.   Despite  this  knowledge,  they 
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continued    to  make    repreaentatlonB   concerning   the  aafety  of 

ths   Invastnant  and   fallad   to  disclose'  notarial   facts  concerning 

tha  City's  ascuEitls*. 

AS  tha.  fiscal  cclsls  beciae  particularly  severe   In  early 
19TS(  the  banks  continued  to  offer  and  aell  City  notes  to 
the  public  aa  safe  and  aeoure   InveatnentSi   without  disclo- 
isuce  of  significant  ciska.     At  the  soma  tiiN,   certain  of   the 
banks  were   In  the 'process  of  .reducing  or  ellalnating  their 
own. holdings  of  the  notes,   as  well  aa  the  holdings  of  thalr 
fiduciary  accounts, 

M  the  cEiaia  woraanad,  the  principal  officers  of  tta* 
barkks  becaae  actively  Involved   in  diacuaslon*  concerning  the 
City's   fiscal  crisis,   th*  continued  ntarketability  of  City 
securities,   and  the . inadequacy  of   the  diacloeurea  being  aade 
to  the   investing  public.      Honetheleaa,    in  early  1975,   they 
proceeded,   without  adequate  disclosure,   with  public  offerings 
of  over  $1.5  billion  of  City  notes. 

In  the  SEC 'a  Staff  Report  On  Tranaactlona  in  Seeueltiaa 

of  the  City  of  Mew  Vork.   the  activitiea  of   the  banks  ware 

described   in  detaili 

A  key  role. in  the  nationwide  distribution  of 
the  City's  securities  was  played  by  the  City'a 
principal  underwriters:      Chase,   Citibank,   Morgan, 
Manufacturers,   Chenical,   Bankers  and  Herrill  Lynch. 
The  underwritera,   through   their  own   invest>ants 
and    by   selling   the   City's   securities   to   the    in- 
vesting public,  enabled   the  City  to  raise  billions 
of  dollara  in  ahort-ter>  debt  issues  through  the 
Spring  of   19TS. 
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AppraKinBCely    four  bllltan   dollar*  of  City 
noces  were   iinderucltten  during   th«  period  October 
1974   through  March   1975.   a  tine  when  the  City's 
fUcal   condition  was   critical.      Faced  with  a 
marlteting   problem,    caused   by   the    ■aturatlon   of    the 
market    through   prevloua  tjilliDna  of  dollara   of 
City  issues  and   the  gcowlng  doubt*  of  the   financial 
couDunlty  aa  to  the  City's   financial  statu*,   the 
City  and   the  undervrlter*  reached  out   for  the 
■■•ller  inuestoi: 

Thus,   beginninq   In  the  Winter  of   1974,   City 
notes  began   to  be  marketed   in  denominations  as 
Bsall  as  $10,000.      Thl*  had   the  efface,   at  least 
in  part,   of  shifting   the   risk  for  financing   the 
City  froM  the  City's  irajor  banks  and   large   insti- 
tutional  investors  to   Individual   investors. 

AS   the  City*   ft*cal   crlais  xoraaned,   th* 
public  was  silbjeoted   to  a  confusing  jnd  contradictory 
financial   picture,   with   the  result   that   the   public, 
unlike   the  City  and   its   undervriters,    was  deprived 
of  a   baglc  understanding  of   the  City's   Einances. 
While  the  public  was   left  largely  uninfomed,   the 
City's   undervrlter*   had    an    increasing    awareness  of 
the  range  of  problems  underlying   the  City's   fiscal 
crisis. 

During  1974  and  early  1975,   certain  of  the 
undervrltera  of  City  securities  ceased  purchasing 
City  securities   for   their  fiduciary  accounts. 
Despite  the  shift  of   Investment   policy,   they 
continued   as   underwriters   to  marlcet  these  *ecurl- 
tles   to  the  public.      The   jnderwciters  did  not 
disclose   this   significant  change   in  their  investment 
strategy  and  policy. 

The  problems  of   the  City  cane   to  a  head   in 
February  and  Harch  1975.      K  S260  million  TftN 
offering   in  February   1975  was  cancelled  when  the 
City  was  unable  to  certify  certain  current 
Information  that   the  undetwriters   had   requested 
trom  the  city.      At  about   the   same   time   Che  City's 
major  banks   informed  the  Mayor  9nd  the  Comptroller 
that   the  underwriters   would  be   unable  to  continue 
to  support  the  City  by   taking  down  City  securi- 
ties unless  the  City  took  Igmedlate  remedial 
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mo  City's  securities  offerings  ware  carried 
out  without  adequate  disclosure.  As  B  result,  tha 
public's  principal  source  of  Information,  besides 
the  strean  of  confusing  and  contradictory  stats- 
nanta  in  the  press,  was  the  representations  by  the 
City  and  the  underwriters  attesting  to  the  safety 
and  security  of  City  notes. 

Indeed,  as  one  of  the  underwriters'  attorneys 
stated  in  ftpiil  1975  to  the  City's  principal  under- 
writers, "the  adverse  infomstlon  which  would  be 
required  in  ...  [a  disclosure  document]  .  .  . 
would  in  all  likelihood  render  the  City  securities 
unsaleable,** 

In  addition,  the  SEC,  as  well  as  the  mw  York  State 
Office  of  Legislative  Oversight  and  Analysis,  concluded  that 
the  Hew  York  banks,  and  other  major  banks  across  the  nation, 
'duBpad*  approxinately  $2.3  billion  in  Hew  York  City  securi- 
ties on  the  narket  between  the  summer  of  1974  and  the  final 
collapse  of  the  market  in  Karch,  1975.  Many  of  these  sales 
were  made  without  charging  a  commission  —  an  Indication  of 
the  extent  of  the  banks'  desire  to  sell  out  quickly. 

—  'B'o  BEIT  Enpeclence 
The  record  of  bank  involvement  in  real  estate  investnent 
trusts  ("REITs")  is  still  another  example  of  the  conflicts  of 
interest  and  abuses  that  arise  when  banks  attempt  to  combine 


jnderwriters  7i-74  miTTT 
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thelr  comerclal  lending  function  with  a  securitlaa-related 
•ntAEprls*.  It  la  laportant  to  not*  that  in  Many  caaas,  tba 
REITs  vara  not  aanagad  by  banka,  but  by  b«nk  afflliatas. 

BBITs  ar*   InvaaUMnt  vahiclea  that  ara  atElklngly  slal- 
lar  to  Butual   funda.     Wills  SEITa  inv*Bt  In  raal  aatata,    often 
a  aalority  of  a  REIT's  portfolio  vill  be   invcatad  in  aortgagaa 
and  ■•eurttias,   ratbac  than  In  bacd  caal  aatata  assets.     The 
function  of  a  REITi   however,  Buch  like  that  of  a  Butual  fund. 
Is  to  provide   inveatora  of  ralatlvaly  Bodeat  Baana  with  pro- 
£«ssi«nal  Bana^enent  of  a  diversified   Inveataent  pcvtfoXlo. 
REITb  also  ahara  alBllar  organ 1 tat 1 anal  atructuraa  wltb  Butual 
Butual   tinda.      Typically,   REIT*  ara  organltad.   Managed,   and 
prosKitad  by  eitamal  nanageaent  oeganliatlons.     They  eeldoB 
have  Bora   than  a   few  anployaes  of  their  own,   and  rely  Instead 
en  the   officers  and  aaployees  of  their  external  adviaera  Co 
Manage   their  business.      Like  advlaars  to  auCual   funda,   REIT 
advlaera  have  an   incentives   to  increase  tba  assets  under  their 
■anagaBant  through  auperlcc  perfOEManoa  and  the  continuous 
•ala  of  new  •eourttles,   slnoa  an  Inoteasa  In  assets  results 
in   increased  proCita  for  the  adviser,   who  generally  la  paid 
a  BanageBant  fee  based  upon  a  percentage  of  aaaets.     Thus, 
as  assets  under  aanageiMnt  grow,    tbe  adviser's   fee   Increases- 
Banking   Institutions  ware  attracted  to  REITs  In  tbe   late 
l»0'a,  when  a  nuBber  of   large  banka  and  their  affiliataa 
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organlzed  and  pronoted  REITa.   Banks  and  their  a£flliatas 
were  In  a   truly  unique  position  to  profit  fcon  REITa.   Banks 
were  not  only  able  to  realize  nomsl  profits  fron  advisory 
fees,  they  were  also,  as  a  result  of  the  bank'*  role  aa  len- 
der, able  to  gain  additional  profit*.   Once  again,  however, 
this  coabinatlon  of  roles,  each  with  Its  own  set  of  conflict- 
ing reaponslblllties,  proved  disastrous.   Sank  profits  fre- 
quently were  derived  froa  sslf-dsaltng  transaction*,  and 
these  transactions  created  Many  special  haiards,  not  only 
for  the  REIT  and  It*  Invastors,  but  for  tha  aff 

Conflicts  of  Interest  existed  even  with 
bank- sponsored  REITs'  payment  of  advisory  fei 
bank  advlaers.   Since  these  feea  were  payab: 
total  asset*,  including  borrowed  fund*  and 
by  borrowing,  banks  had  a  strong  Incentive 


assets  highly.   In  add: 
affiliated  REIT,  the 
profits  through  such 
the  REIT,  the  bank  c< 
tens  of  the  borrowing. 


tion,  where  < 


the  REIT'* 
:  Obtained 

leverage  their 
.  to  its 


its 


I  set  the  interest 

thereby  assuring  Iti 
Moreover,  unlike  r 
REITs  or  regulated  advisers  to  mutual  funds,  bank  sponsors 
REITs  were  able  to  profit  from  the  'float"  generated  by 
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the  transactions  ot   th«lr  affillatad  RSITb.      Davelopars 
might  alao  ba  encsuraged   to  uaa   cha  bank  aa  a  daposltocy  for 
fundi  loaned  by  the  REIT,    and   to  enter  Into  other  banking 
relationships  with  the  bank  nanagtnq   the  HEIT. 

The  benk/REIT  relationship  also  gave  a  bank  ■  signifi- 
cant  Incentive   to  aalntaln  substantial   cash  balances  In  the 
REIT's  checking  acsount,   and  paraltted  the  bank  to  channel 
loans   feoa  the  REIT  to  davalopers  on  the  basis  of   the  profit- 
ability of  the  bank's  own  relationships  with  the  developers. 
Banks  could  also  use   their  affiliated   REITs   to  avoid   the  exist- 
ing regulatory  reatrlctiona  on  land  and  dsvelop«ent  loans  oade 
to   their  custcoersi   and  could  sell   loans   fron  their  own  port- 
folios to  tbelr  affiliated   REITs  when  they  needed   to  Increase 
their  liquidity  or  free  up  Boney   for  other  purposes. 

Bank-sponsored  REITs  frequently  claloed  thet  tbey  enjoyed 
an  advantage  In  that  they  hed  eesler  access  to  credit  as  a 
result  of  their  affiliation  with  a  bank.  In  tact,  this  'advan- 
taga*  led  to  ssrlous  pcoblens.  sasy  access  to  credit,  coupled 
with  the  Incentive  for  ova c- leveraging  created  by  the  advisory 
fee  atructure,  contributed  to  REITs  overcooralttlng  theaselves 
with  respect  to  short-tera  borrowings  that  were  highly  sensi- 
tive to  changes  in  interest  rates.  Whan  interest  rate  changes 
swept  the  financial   syateia  In  1973,   RBITa  dlacoveted  that  tha 
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high  coats 
earnings  an 


if  ttialr  ahoct-tem  borroninga  cut  deeply  t 
I  dividends.      Lower  earnings  and  dtvldandsi 


in 


turn,  began  to  affeci 
ulttnately  their  abl: 
As  the  problems 
turned  to  their  I 
Industry  had  $14  bii: 


tnted  loans  fi 


:  Industry  assets  had 
to  S6.S  billion.   B] 
REIT  industry  aaounti 
Dore'than  half,  $10 


their  banks,  end  the 
substantially.  One 
billion  of  the  REIT 
by  the  banks,  that  I 


REIT  Stock  prices,  credit  ratings  and 
Ity  to  raise  funds. 

if  the  industry  grew,  REITs  Increasingly 
for  loans.  At  the  end  of  1972,  the  REIT 
on  of  total  assets,  only  $3  billion  of 


One  year  later,  REIT 


ncreased  to  $20  billion  and  bank  credit 
the  fall  of  197S,  total  assets  of  the 

I  to  approxlnatsly  $19.4  billion,  with 

billion,  in  bank  credit.* 


By  the  end  of  197S,  REITs  were  even  deeper 


1  debt  e 


quality  of   their  loans  had  deteriorated 
itudy  found  that  approxlaately  $1.75 

t  aurveyad  had  been  coMproMlsed 
loans  had  been  restructured  to 
than  the  contractual  rate,  pay- 
nly  basis,   or  the  loans  were 
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otbanfia«  not  producing  fui.1  tncorM.* 

Theraaftar,  banks  Inaxorably  baoaaa  publicly  llnkad 
with  Che  fortunes  and  mlsfortunea  of  their  REITS.   Thla 


developnent  wa>  accentual 
Ing  tlie  use  at   namea  tbal 


•ponaora,  and  the  overlap  of  bank  and  REIT  peraonnel.   Because 


of  the  public  Identlflc 
bank*  felt  pressure  to 
pelled  to  Invest  thetr 
tbelr  REIT  affiliates  n 
and  subsidise  REIT  oper 


;ed  by  a   nunbet  of  factors,  includ- 
identlfled  REITs  vltb  their  bank 


Lon  of  REITs  and  thalr  bank  aponaora, 
9cue  thalr  REITs.   Banka  were  coa- 
1  agaeta  In  REIT  invaatnenta,  provide 
1  iaprudent  axtanaions  of  credit 
Lons  to  an  extent  never  envisioned. 
Rescue  efforts  took  a  number  of  different  forasr  the 
prlBary  technique  uaed,  however,  waa  the  loan  swap.   After 
a  bank- sponsored  REIT  began  to  suffer  cash  flow  shortages, 
the  bank  would  purchase  Its  troubled  loans.   Chaae  Manhattan 
Bank  eventually  acquired  $235  Billion  in  loans  fro  its 
affiliated  REIT,  of  which  over  $130  Billion  were  non-aarnlng, 
Chaae  also  aasuBsd  an  additional  S34  Billion  of  unfunded  loan 
coniRilunantB  to  borrowers.   Another  rescue  nisslon  involving 


c  Of  Kenneth  D.  CaBpbell,  President, 

;   Had   and    May   be    EKpectgd    t 


Ing 'SvBten;  ao'artngB  on  3.   2711  Befoce  the  Senate  tommltti 


dbyGoot^Ic 


InvtttmBnt  Company  Institute 


avapa  as  well  as  straight  cash  payments  took  place  In  1975 
betuaen  First  Nisconsln  National  Bank  of  Hlluaukee  and  its 
troubled  REIT.   To  settle  clalas  brought  by  independent  direc- 
tors of  the  REIT  alleging  that  the  bank  adviser  had  been 
negligent  in  placing  certain  loansr  First  Wisconsin  agreed  to 
purchase  froa  Its  BEIT  pacticfpation*  in  tvo  mortgage  loans 
valued  at  $14.48  million.*  It  also  agreed  to  reimburse  the 
REIT  up  to  $S.S  million  for  losses  on  other  loans. 

Thei«  are  nany  other  exanples  o£  swaps  between  banks 
and  thelc  affiliated  REITs.   Continental  Illinois  Bank,  for 
emaple,  purcbased  at  least  861.2  million,  of  loans  froa 
Continental  Illinois  Realty,**  Continental '.«  efforts  to 
reseus  its  REIT  also  Included  swaps  in  which  the  REIT  traded 
propertywlth  the  bank  and.  In  return,  the  bank  cancelled 
debt  that  was  earning  only  token  interest.   Continental  had 
the  pick  of  the  best  property,  which  it  managed  and  later 
sold  at  a  profit.   Unfortunately,  the  REIT  shareholders  did 
not  tare  as  well  with  their  Investraents,*** 


of  the  1975  Bank  Stock  Manual] . 

••    Id.  aC  69-70. 

***    'Behind  BoMsIy  image  of  Continental  Illinois  Is  Ai 
Aggressive  Bank*  Wall  Street  Journal,  Oct.  15,  1981,  at  1, 
col.  C. 
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A  nuBb«c  of  bank*  bvcaow  so  i3«aply  enneBlied   In  the  pro- 
blems  of   their  UITs  tbat  th*   financial   Integcity  oC  the 
bank   Itself  was  underalned,   and  a  number  of   large  banks  wera 
placad  on   tb*  regulatoca'    *proble>  Hat.**     Even  when  the 
risk*  of  rsal  aatatv   loans  ware  assumed  by  an  affiliate  of 


t  bank   Itself,   there  vere  serious 
in  the   holding  coapany  •yaten. 
rly  Hills  Bank  Corp.,  a  one-bank 
Eroubla  iftaen  a  real  estate  developer 
liately  after  publication   of  news 
istonars  of   the  holding  conpany's 
affiliated  bank  withdrew  IS  percent  of  their  dapoaita.      As 
a  reault  of  this  run  on  tb*  bank,   tba  Federal  Reserve  Board 
waa  Cocced  to  Intarvana,   and   the  bank  was  ultimately  sold  to 
Hells  Fargo,   with  a  resulting  loas  of  banking   conpetttion.** 


the  bank,  ratbee  than  by  th* 
implications  for  the  banks  i 
Pot  exa^le.  In  1974,  Beverly 
holding  ccnpany,  got  Intc 
defaulted  on  a  loan.  Imi 
account*   of  th*  dafault. 


It  was  not  unusual   for  banks  to  Inveat  their  otm 

assets 

in  affiliated  REITs  by  maintaining  coopensacing 

balance*  with  other  banks  which  nsde   loans   to  their  affil- 

iates. 

Id.      at  e4-SS.      For  example,    the   REIT  aftiliatsd 

with  F 

rat  Pennaylvania  National  Bank  paid   off   $12. S  nlllion 

of  a  ; 

S  million   loan   from  a   foreign   bank  by  s   credit  advance 

fro  F 

rat  Pennsylvania.      The    foreign   bank   then   allowed   an 

•xtens 

on  on   time  to  repay  the   remainder,   conditioned  on  a 

S7.5  m 

llion   deposit    trcm   First   Pennsylvania   to  add    to   its 

SS  mil 

ion   already   in  an   account   with    the    foreign    hank. 

Thus, 

n  effect.    First  Pennsylvania  had  satisfied  the   $25 

mllliot 

obligatlen   of   its  REIT,      id.,   at  66. 

** 

Bouse   Cobb,    on   Banking,    Currency   and   Housing,    9*th 

Cong., 

2d  Sees.,   Financial   institutions  and  the  Nation's 
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Thua,  tbe  REIT  expeci«ncai  by  duplicating  the  abus««  o£ 

bank  aecucltia*  activities  In  th«  lata  1920's  and  early  1910'i 

d«BonatEatsa  Che  preaent-day  relevance  of  tbe  Glaaa-Steagall 

Act.  and  provea  that 

*  The  public  will  Btlll  Invest  a  bank-aponaored 
inveatnents  in  reliance  on  the  reputation  of 
the  bank. 


In  tha  event  of  pcobleas  wltl 
confidence  In  tbe  apanaocing 
becauae  tha  public  will  aaaooiata  thi 


•uch  investaenta, 

.1  be  impaired 
bank  with 


in vestments  they  sponaor. 

Like  other  investora,  bnnka  vill ,  oi 
unwlaa  or  Inprudent  investnentai  unl 
veatora,  however,  when  banka  do  so, 
of  sanatttve  financial  Instltutiona 
In  jeopardy. 


—  Tander  Off era 

Sacioua  conflicta  of  interest  >ay  also  a: 
of  afforta  by  banks  to  play  a  aultl-faceted  r< 
tlon  with  tender  otfera. 

The  recent  battle  for  control  of  Conoco, 
DUPont  DeNanoiira  (  Co> ,  the  Seagram  Company,  L< 
Oil  CorporaCion  la  a  good  llluatratlon  of  the  i 
interest  that  afflict  banka 


ke  other  in- 
he  stability 


c.  among  E.I. 
. ,  and  Hobtl 
nfllcta  of 
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Conoco  case.  Bankers  Trust  of  Hew  York  was  listed  as  the 
•Ingle  largest  holdec  of  stock  In  Conoco,  with  In  ences*  o£ 
5.6  nillton  shairea,  and  was  also  the  largest  shareholder  of 
Hobll  —  the  very  coapany  whose  acquisition  overtures 
Conoco  nanage>ent  uas  vlcgorously  resisting  —  with  13.3 
nlllion  shares.   Bankers  Trust  was  also  the  twelfth  largest 
Investor  In  DuPont.   Citicorp  was  ranked  Ho.  2  with  respect 
to  Conoco,  No.  4  with  DuPont  and  HO.  15  with  Nobll.   Chase 
Manhattan  was  Ho.  4  with  Conoco,  Ho.  S  with  Mobil  and  Ho.  21 
with  DuPont.* 

The  position  of  Bankers  Trust  Is  of  particular  : 
because  Bankers  Trust  nanaged  the  employee  stock  plai 


all  thrc 


behalf  oE  the  employee/aharaholdi 
Conoco  takeover  transaction. 

A  bank's  relationships  with 
cocporate  custoner  which  becones 
are  often  further  coaplicated  by 
with  respect  to  the  proposed  acqu: 
Bedell  pointed  out  It 


m  all   Bidi 


lid   li 


trust  clients  and   Its 

target  of  a  takeover  bid 

the  loan  arrangements  >ade 

tlons.      As  Rep,   Berkley 

ir  to  the  Federal  Trade 


:ectoryi      Energy   (Corporate 
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CoMnlBBian  in  which  he   urged   the   PTC  to  investigate  the   role 
of   institutlonsl   Investors   in  the   recent  wave   of  major  cor- 
poEate  aergers,    in   the  case   of  some   o£   the   laegeat  banka, 
the  question   Is  coipounded  by  the   fact  that  scne  of  the  aaae 
institutions  are  deaply  involved   in   the   financial  arrangeaents 
attendant  to  the  pending  aergees,*     These  cooplicatlans 
include   the   fact  that  banks   often   receive   Inside  or  aarket 
infomatlcn   In   connection  with  ruhing  tho«e   financial  arrange- 
■ents,   raising  difficult  issues  with  respect  to  the  banks' 
obligations  to  investors   in  a  bank   trust  account  which  holds 
shares   of  the  affected  ccapsnies. 

Several   other  recent  takeover  bids   further  Illustrate 
the  extent   to  which  banks'   conflicts  of   interest  may  lead  to 
abuses.      For  exanple.    In   1976,   Continental  Illinois  National 
Bank   ('Continental*),   solicited  and  obtained  a  porticn   of 
American  Fledicorp's   ('Hedlcorp')   banking  business.      A  S12.3 
million   loan  was  arranged  by  Continental  and  a  second  S11.4 
Diltlon  loan  was   in  process,      in  connection  with  this  relation- 
ship.  Continental  also  gave  Hedicorp  advice   on  structuring  a 
$200  million   capital  expansion  progras.      During   the  course 


*  Letter  frca  Rep.  Berkley  Bedell  to  Hon.  David  A. 
Lanton,  Chalnaan,  Federal  Trade  Ccswisslon  (July  31,  1981) 
tported  In  Wall  Street  Journal   (July  24,   1981.   at  33.   col. 
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of  a  year's  work.  Continental  had  loaaaed  filea  of  non-public 
financial  and  other  Infoniatlon  concQrntng  Hedlcorp,  and  had 
recalved  a  highly  confldsntlal   five-yoar  projaction  of  earntnga. 

While  Continental  wai    In   poaaeBBion  of    thla    Information, 
Hunana,    Inc.    CRunana')   approached  Continental's  comnerclal 
loan  departnent  to  obtain   financing   for  Its  proposed   tender 
offer   for  Hedlcorp'a  atock.      Continental  approved  the   loan 
application.     Thereafter,   the  two  Continental  officers  who 
vorked  on  the  Humana   loan  had   access  to  Hedlcorp'a  credit  file, 
consisting  of  more  than  ZOO  pagea  and   including  a  detailed   13 
page  credit  sumnary.   and   two  loan  offlcora  working  on  the 
Humana  loan  and  two  working  on  the  Hedlcorp  account   freely 
diacuasad   the  planned   tender  offer. 

Hedlcorp  brought  an  action  to  enjoin  Continental   fron 
making  a   loan  to  Hunana.     The  court  held   that  Contlnental'a 
loan  to  Humana  was  not  a  per  se  violation  of   trust,   and  that 
specific  evidence   that  Continental  had   uaed   confidential 
Information  obtained   from  Hedlcorp  In  deciding  whether  to 
make   the  loan  to  Humana  would  have   to  be  preaented.* 

"         American  Hedieorp,   inc.   v.   Continental   Illtnola 
Hational    Bank   and    Trust   Company  of   Chicago,    475    g.    Supp.    5.    8 
{N.D.    111.,    1977).       'If    [a  banlcl    doea   not   rely   on   the   confidential 

latomer  who  comes  to  It.*      Id. 
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In  yet  anothec  cass   Involving  quaationable  ban^  conduct 
in  a  takeover  situation,  Haahlngton  Stael  had,   sine*  1974, 
CurniBhed  Chmnical  Bank  vlth   Can-yeac  cash   Clow  and  earnlnga 
projections  and  other  non-publlc   Infocwatlon   in  connection 
with  a  credit  cowiitnent  with  Chemical   for  up  to  $3.25  ailllor 


aentatii 


acquis! 
Washing! 


I  registt 


r  for  Nashlngton  Steal 'f 


ilBO  served  t 
itock. 
January,  1979,  Tallay  Industries,  Inc.,  also  a  ccadlt 

f  Chenlcal,  decided  to  acqulES  Haahlngton.  Rapre- 
'es  of  Tslley  net  with  officers  of  Chenlcal  and  dts- 
the  possibility  of  obtaining  financing  for  tha  proposed 
Hhile  both  Talley  end  Chemical  knaw  that 
I  a  client  of  the  bank,  Chenical  officers  navar- 
theless  decided  that  the  bank's  relations  with  Washington 
did  not  preclude  it  from  participating  in  the  Einancing  o( 
the  proposed  tender  offer,  and  Chemical  approved  the  loan, 

Talley  approached  Haahlngton  Steel  with  an  offer  to  oerg*, 
and  whan  the  offer  was  rejected,  commenced  a  hostile  tender 
offer  to  Hashington  Steel's  shareholders.   Washington  Steel 
filed  suit  to  enjoin  the  offer,  alleging,  anong  other  things, 
that  Chealeal  violated  a  fiduciary  duty  owed  to  Haahlngton 
Steel  by  uaing  confidential  information  obtained  pursuant  to 
the  credit  agreement  In  deciding  whether  to  finance  th«  tender 
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offer.      The  disErlct  court   Issued  a  prelinlnary   injunction 
against  Chaalcal's   financing   tha  tender  offer  on   the  grounda 
that  Chemical  had  breached  a  coaacn   law  duty  owed   to  Maabingtcn 
Steel  arising  upon  receipt  of  Masbington  Steel's  confidential 
Infomaticn. 

Tha  district  court's  preliainary   injunction  was  reversed 
by  tbs  Third  Circuit,    which  held   that  neither  Cheaical's 
status  aa  lender  to  Nashlngtcn  Steel  nor   Its  receipt  of  con- 
Cldentlal    Information   Imposed  upon   it  a  per  se   fiduciary 
obllqatlon  to  cafraln  fcoB  acting  adversely  to  Nashlngtcn 
9tsel'B  Intseeata.      Ths   court   further  concluded  that   the 
evidence   failed  to  establish  clearly   that  Chesical  had  used 
ths    InfoEBstlon   furnished  by  Hashlngton   In  deciding  to  sake 
the  loan  to  Talley,   and  added   that.    In   its  view,    the  bank 
would  have  breached  no  duty  to  Hashlngton  Steel  even   if   it 
had  used   the    Inf ormatlor.* 

The  decisions   Involving  American  Hedlcorp  and  Nashlngtcn 
Steel   Indicate  not  cnly  the  potential  abuses  that  may  arise 
froa  conflicts  of    Interest   In  bank   Involvement   In   takeovers, 
but  also  the  present   lack  of  standards  available  to  prevent 
such  abuses.      To  the  sitsnt  that  the  potantlal   for  such 


,    T.N.    Corp.,    602   r.Jd   59*, 
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»-i«  [nct«a«ed  by  peraictinq  banks  to  eii9a9e  in  aorv 
eollectlire  fund   inveataent  activity,   a   full  canaid«ration  oC 
the  appropriate  rulea  needed  to  govern  sodi  activitien 
ahould  b*  undertaken,   and  the  necesaary  aeaaurea   included   in 
the  legislation  tbat   la  enacted.     At  a  ■iniam,    the  Con^reaa 
should  resolve  the  long-standing  and  Buch-debated   laaue  as 
to  ifhether  banica  can  aatlsfy  their  conflicting  resolutions 
through   the  BachaniSB  of  a  so-called  'Chinese  Hall,*  designed 
to  ■iniMlie  contact  between  a  bank  trust  department,  coNNsr- 
clal  loan  department,   and,    if  authorised,    its  ■utual   fond 

Iiq>lieationB  of  Current  Bank  Conduct 
These  gliapses  at  the  way  banks  currently  conduct  their 
aeeuritles-celated  activities,    both  through   their  trust 
departjaentB  and  otherwise,  depunstrate  that   the  abuaea  that 
the  Glasa-Steagall  Act  sought  to  preclude  can  and  do  occur 
today  with  the  sane  undesirable  conBe<]uences   for  the  banking 
systea  and  the  public.      A  comprehensive  Congressional   study 
say  well   lead  to  the  conclusion  that  the  restrictions  con- 
tained  In   the  Glsss-Steagall  Act  should  be  strangthensd. 


*  Sae  Hunaicker,   Conflicts  of    Interest   Econcatc  Dis- 

tortions and   the  Separation  of  Trust  and  Conmercial  Banking 
Functions,    50   S.    Cal.    I..    Rev.    611,   at   634-647    (1977)( 
Bruida  i  Eeidel,   Bank  Trust  Departnents  and   the  lOb-S 
■    Dllamna,    21   Vlll.    L.    RSv.    367    (1976). 
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1 

not  relaxed.  At  a  nlninun,  we  are 
I  hensive  Congceasional  study  vlll  le 
1      the  federal  secucitlea  laws  to  all 

Tha  federal  aecucitlQS  laws  wc 
bank  oecurlclea,  clients  of  bank  Ir 
cuatonera  o£  bank  brokers  or  d«al4cs  v 
tic  protections  vltb  ceapect  to  conflicts  c 
rurtber,  thea«  laws  would  aaaure  disclosure  of  Infonation 
Meaningful  to  their  investnent  decisions,  and  safeguards  for 
their  securitlea  transactlona . 

Bowever,  today,  the  securities  activities  of  banks  are, 
with  lijiited  exception,  exnpt  fco«  regulation  under  the 
federal  securities  lews.*  Bank  securities  are  exenpt  from 


confident 

that  a  compre- 

Bd Cong  re 

ss  to  extend 

sank  secu 

riCles  activities. 

aid  provl 

de  investors  In 

advisers,  and 

1  with  va 

luable  prophylac- 

•     The  limited  1 
to  the  aecurttiea  laws  Include  -the  following!  banka  are 
aubjeot  to  certain  of  the  antifraud  provisions  of  the  securi- 
ties laws.  Section  17(a)  of  the  Securitlea  Act  of  1933  (the 
■Securities  Act"),  IS  U.S.C.  i77q(a)  (1976),  and  Section 
10(b)  of  the  Securities  Exchange  Act  of  1934  (the  'Gxohange 
Act'),  15  O.S.C.  $7aj(b)  (1976),  which  prohibit  fraudulent 
or  manipulative  actlvitlea  in  connection  with  securities 
transactions;  bank  conaingled  funds  for  Keogh  plans  and 
Individual  Retirement  Accounte  ("iRAa")  are  subject  to  regis- 
tration and  regulation  under  the  Securities  Act,  15  n.S.C. 
S77a  et  fog  (1976),  and  IRA  commingled  accounta  are  regiaterec 
under  the  Investnent  Ccapany  Act  of  1940  (the  'Investment 
Company  Act*),  15  U.S.C.  SSOa-l  et  seq.  (1976)r  banka  are 
also  Included  under  the  definition  of  "Investment  advlaer* 
under  the  Investment  Ccapany  Act,  Section  l(e)(20),  15  n.S.C. 
I80b-2(b)(20}  (1976),  but  only  to  the  extent  that  they  advise 
an  investment  company)  banka  are  exenpt  from  the  requirements 
of  the  Investnent  Advisers  Act,  Section  l(a)(Il),  15  U.S.C. 
S80b-I(a)(ll)  St  aeg.  (1976)  (the  -Advisers  Act'). 
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unknown  at  tbe  tine  the 
over,  tbaae  lawa  wsr«  r 
Act  And  the  Exchange  Act  ace 
of  lawg  passed  In  the  wake  c 


■ecuclties  laws  were  enactad.  Hore- 
:  pasaad  In  a  vacuun.  The  Securities 
aie  the  second  and  third  in  a  trio 


and  the  aubsequc 


I  Glai 


apse  of  th«  Nation's  banking  system. 
SCeoqall  Act. 

:'  eaeaptiona  for  banks  caflect  the 
of  the  securities  activities  vhich 
in  ths  Glass-Steagall  legislation. 
lecucitles  only  upon  tha  order  and 
iB*ra,  strictly  as  an  accoaniodation 
This  service  was  to  be  provided 


Tha  securitlQS  Ian 
strictly  liaited 
wsrs  peisitted  C 
Banks  vers  to  pucchasi 
for  ths  account  of  cust 
for  existing  cust 
upon  tha  Individual  request  oi 
parfonied  at  coat,  without  an  alensnt  of  profit  for  the  bank, 
in  keeping  with  Its  character  as  an  accoanodation.   Ondar  no 
circuRMtances  was  it  contaaplsted  that  such  limited,  non-profit 
servlcas  would  b«  vigorously  advertised  and  otherwise  promoted 
by  a  bank  seeking  securities  business  to  enhance  its  profits.* 


*    This  undarstandlng  is  quite  clear  fro  the  legls' 
lative  history,  including  tha  following  exchange,  in  which 
Thoaas  G.  Corcoran,  one  oC  the  principal  draftsmen  of  the 
Exchange  Act,  explains  the  reason  for  the  bank  axeaptlons 
from  that  Acti 

(footnote  continued] 
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Bank  aacurltles  activlciei  today  bear  little  reaenblance 
to  those  activities  that  led  to  the  enactment  of  evtenslTe 
statutory  exemptions  from  the  secutitloa  laws.   Banks  and 
their  affiliates  have  developer]  dividend  reinveatmant  plana, 
automatic  investment  services  and  portfolio  nanagement  ser- 
vices.  They  sponsor  closed-end  Investment  companlea  and 
real  estate  Investment  trusts.   Banks  oass  merchandlae  collec- 
tive funda  foE  retirement  plans.   They  are  seeking  to  oiMMiar- 
clallze  their  coNBon  trust  funds.   They  provide  advisory 


(continued  footnote) 


HR.  CORCOMH  ....  The  bill  needs  to  be  clari- 
fied so  that  a  bank  which  just  acts  for  you  In 
passing  on  an  order  to  a  broker,  for  you,  does 
not  come  within  that  sort  of  a  provision. 


HR.  CORCORAN.   Because  there  are  plenty  of  other 


MR.  KEHHEY.   But  they  do. 

HR.  CORCORAN.   They  are  not  allowed  to  do  those 
things  any  longer,  under  the  Glase-Steagall  bill. 
They  cannot  go  into  a  buaineaa  of  dealing  in  secu- 
riclea,  but  they  can  still  make  B  service  charge  tor 
paaslng  on  for  you,  as  a  customer  — 


TTgrrrTfiiphasis  added  i: 
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sacvlc«s  to  ailllons  of   Individuals  and   InaCiEutlons,   and 
have  devaloped  n«w  Inveatnant  nndla  (uch  aa   the  so-called 
retail  repurchasa  agrsenent.      BanXs  have  also  begun   to  narket 
the  soall  danoalnatlon  notes  of  b«nk  holding   coBpaniea,   and 
have  even  sought  to  sell   third-party  coamerolal  papar. 

Large  banks   feanchlse  their  services  to  snsll  banks  and 
have  pamltted  small  banks  to  participate   in  thelc  collective 
funds.      All   these  activities  —  sane   legal,   nany  appacently 
curing  undec  the  aegis  of   friendly  rpcjulators, 
r  the   pcotectLoniat  mantle  of  existing  legislation 
that  denies  to  tbs  securities   industry  a  eoaparable  opportunl 
In  the  cosuBsrclal  banking  business. 
,   bank  coonon  trust  funds  have  approxlnately  $3D 
billion  In  assets,   bank  collective  funds   for  cetlcenent 
plans  have   in  excess  of  $50  billion   In  assets,   and  banks 
provide  advisory  services   in  connection  with  Sl/3  trillion 
In  assets.*     investors  recently  purchased  S14  billion  in 
retail   repurchase  agreeraents,   and   $13  billion  in  all-savera 
certificates.      Literally  millions  of   Individual   Investors 
rely  —  directly  or  indirectly  —  on   the   Integrity  and 
expertise  of  banks  and  bank  affiliate*.      Vast  c 
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I  have  been  subjected  to  bank  advertising  which 

encourages  than  to  put  their  noney  in  a  bank-aponsoced  fund 

or  to  retain  the  bank  for  Individual  inveataent  advice.   In 

light  dC  thia  >asaive  and  targeted  effort  to  market  Inveat- 

nent  products  and  services  to  the  public,  the  securities  lam* 

sieaiptions  for  banks  appear  strikingly  outdated.  As  SEC 

Chalraan  Barold  Williaas  coanented  in  1979i 

It  would  be  ancaaloua  If  all  financial 
Institutions  offering  Investment  advice 
to  the  general  public,  whether  directly 
or  through  publicly- soli cited  individual 
advisory  relationahips  or  indirectly 
through  publicly-solicited  collective 
investnent  nanagenent  arrangenents  like 
Investnent  conpanies,  were  not  aubject 
to  the  sane  regulatory  cequireaenta,  the 
saae  fiduciary  reaponalbillties  and  the 
aase  degree  of  enforeenent  presence.* 

The  banking  lawa  are  not  an  adequate  replacement.   For 

exanple,  a  national  bank  nay  exercise  fiduciary  powers  only 

in  coeipllance  with  Regulstion  9.**  But  Regulation  9  utterly 

falls  to  provide  the  tnveator  in  bank  comon  trust  fund  or 

collective  fund  for  retirement  plana  with  the  independent 

checks  on  nanagenent,  prohibitions  on  conflict  of  interest 


■    Statement  of  Harold  n.  Wllllana  Before  Subconnittee 
on  Plnanctal  institutions  Supervision,  Regulation  snd  Insur- 
ance of  the  House  Ccmolttee  on  Banking,  Finance  and  Urban 
Affairs,  Regarding  B.R.  1539,  H.R.  2747  and  H.R.  ZB56,  9Gth 
Cong.,  2d  Sees.  (1979). 

•"  12   C.F.R.    Part   9    (19B0). 
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transactlons  wich  afCiliataa,  aharsliolilac  or  Investor  partic- 
ipation, disclosure  of  ■■■ningful  infomation.  or  othar 
types  of  aafsquards  which  are  provided  under  the  Invastsent 
Coapany  Act. 

Jtppllcatlon  of  the  Adviaecs  Act  to  bank  investaant 
advisory  services  to  Individual  clianta  would  also  provide 
inveatoEs  with  oeaningful  Infomation,  not  now  available, 
aoncernlng  the  bank  In  its  adviser  capacity,   trough  SEC 
Mandated  disclosure.  Investor*  would  be  able  to  evaluate 
thalr  bank  adviser  on  the  basis  of  the  qualifications  of  the 
adviser  and  its  personnel,  Che  hinds  of  investaent  and  analy- 
sis techniques  used,  and  the  basis  for  the  teas  charged.   This 
inComatlon  would  be  updated  If  It  becaaa  Inaccurate  during 
the  course  of  the  advisory  relationship.   Bank  advisers  adver- 
tising would  also  be  subject  to  atandards  with  respect  to 
the  type  of  Infotaation  included  In  promotional  brochurea 
and  the  vay  in  which  such  Inforaatton  Is  conveyed. 

Custoners  of  bank  brokers  and  dealers  would  also  be  bene- 


fitted If  they  vera  subject  to  rules  regarding  the  su. 
of  securities  recoanended  to  their  custoMera,  protect 
custoners'  securities  and  funds,  paraonnel  qualiflcat 
record-Jueplng  and  audit  requlreaents,  advertising  ai 
and  regulation  of  «argln  account*,  which  protect  the 
of  oustoaers  of  nonbank  brokers  and  dealers. 


illtty 
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SEC.      The   Inat: 


:tacb«d  as  Appendix   F  draft   Is^itlation  vhich  _ 
regulate  bank  BecuritleB  actiTlties  —   includ- 
it   fandB,   collective   investaent   fonds  fat  ce- 
Investaent  advisory  activities,   and  bank 
as  retail  repurchase  agrsMents  —  under  tli* 
,es  laws  subject  to  the   jurisdiction  of  the 
tute  urges  that  these  Beaaures  be  given  consider- 
ation  in  conjunction  with  the  Ccwaittee's  consideration  of 
the  pending  proposed   legislation,   and  subsequent  proposals 
with  respect  to  aaendaent  of   the  Glaas-Steagall  Act.     The 
iBproveaent  of   the  present  regulation  of  current  bank  securi- 
ties activities  is  a  step  that  is  long  overdue,   and  aust  be 
a  predicate  tor  any  expansion  of  banks'    activities  in  this 
field. 
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Garn's  observation 
lervlcea  [ndustry  during 
Istlng  laws  and  regula- 
,m«ly  to  consider  coapre- 
:ha  financial  industry. 

s  r«c«nt  proposal  to 


C0NCLU5I0H 

that  dsvelopBanta 

tha  past  decads  nay  hava  condersd  oxl 

tiona  obaolata  and  t 

tiensiva  legislation  to  reatcucture  ( 

HDvsver,  S.  1720  and  the  Adnlnlstcatl 

^nit  banka  to  entec  the  autual  fund  businesa  will  create 

•erlous  problems  for  banks,  the  securities  Induatry  and,  aost 
'  Inportantly,  the  public. 

t  Rather  than  precilpitous  action,  what  Is  needed  Is  a 

iJ'cosiprehenslvo  study  based  upon  a  coaplstc  data  base.   The 
'  Institute,  for  its  party,  would  be  happy  to  provide  Congress 

with  infonatlon  on  the  mutual  fund  Industry, 

Because  of  the  secrecy  of  the  banking  regulatory  regime, 

there  is  little  information  available  to  fon  the  banking 


Industry  coBponent  of  the  data  basi 
','avallable,  however.  It  appears  tha( 
activities,  Including  bank-sponsori 
collective  funds  (or  retire 
estate  Investment  trusts,  t 
bank  involvement  In  corporate  takeover  contests  slready 
involve  serious  conflicts  of  interest,  lack  of  investor 
guards  and  wholly  Inadequate  dlaclosurea. 


PtoM  the  infonatlon 
banks'  securities-related 
Id  conmon   trust  funds,  bank 
.ns,  bank-organized  real- 
iw  'retail  repos*  and 
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If  any  rastcucturlng  of  tb«  financial  Industry  !•  under- 
taken, th**e  current  probleaa  suae  be  addeaaaed.   All  bank  . 
securities  actiTitias.  involving  hundred  of  billlona  of  dol- 
lars and  ■tllions  of  Investors  should  be  brought  under  the 
federal  securities  laws  and  the  jurisdiction  of  the  3SC. 

Horeoveri  before  any  restructuring  occurs  to  permit 
banks  further  Into  the  securicles  bualneas,  the  'level  playing 
field*  principle  requires  that  securitlea  firas  be  granted  a 
reciprocal  enhancsAent  of  powers  to  permit  them  to  engage  In 
the  banking  bualness. 

The  basic  changes  needed  In  the  regulatory  system  which 
governs  the  nation's  financial  structure  cannot  safely  be 
accomplished  as  the  result  of  a  few  weeks*  hearings.  Rather, 
changes  that  Hill  serve  the  Nation  well  in  the  long  run  muat 
be  carefully  thought  out,  and  can  only  be  acccaplished  through 
the  diligent  efforts  of  all  concerned  aegnenta  of  that  indus- 
try and  of  its  regulators. 

This  work  should  begin  iamedlately.  It  will  be  a  diffi- 
cult task,  but  Congress  and  the  Administration  will  have  the 
full  cooperation  of  the  institute  In  seeing  It  through. 
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coKxaTRAncm  or  FHUNcut  powr 

by  Luica  Girtoa 

In traduction 

In  ■  sBdam  indiwtrtal  acoooaqr  accai*  to  financial  capital 
ia  crucial  to  Individual  corporstlona  uid  equal  accaaa  ta  financlnt 
for  all  cocpoiatlona  ia  an  iJ^orcaat  concan  of  aoclal  policy.  In 
tha  Unltad  Stacaa,  accaaa  to  financial  capital  in  tha  aaounta  aajor 
corpoTaClona  na«d  1*  currantly  undar  tlw  >ub>tuitlsl  coDtrol  of  a 
llHltad  nnalMT  of  Inatltutiooal  tnveatoca. 

In  tbl*  papar,  arldanca  on  thm   coacanCrattoQ  of  >b«r«f  of  Aaacican 
cocpotatloiu  ta  cIm  poctfolioa  of  Lnititutiooal  invaatora  It  aurrayod. 
Vm   ihow  that  inatltutlona  hold  a  lac|a  fraction  of  total  atock  outatandlat, 
tka  diffarant  ae^anta  of  tba  financial  induatry  ara  «acb  bl(bly 
concantrated,  and  a  aaall  ouabac  of  larga  banka,  tlurouth  thair  trust 
dapartaaota,  are  tha  largaat  holdara  of  cotporata  atock. 

Wa  than  a»i«ina  Tarloua  aapact*  of  tha  relitionitiip  batwaco  inaticutioiwl 
holdara  and  portfolio  co^anlaa.  Wa  find  that  tha  anltlpliclty 
of  relatlonahlpa  batiMen  banka  and  portfolio  coapaniea  la  aubatantially 
graatar  than  batvaan  othar  Inatitutiona  and  portfolio  coapaniea. 

Slnca  bank  truat  dapartaanta  ara  aaonf  tha  larjaat  holdara  of 
carpotata  atock  and  tha  m^ar  of  lelaClonahlpa  batman  banka  and 


'*PT0feaior  of  Econoalca,  Dnlvaralty  of  Utah.  Thla  papar  ia  an 
•ztantioD  of  aarliar  work  done  ulcb  Donald  fircar  and  publiahad  Jointly 
undar  tha  title  "lastitutioa*!  luveiton  aad  CoacentricioD  of  Financial 
Pomt:   Batl*  aod  rtoaoa  ReTUtted,"  The^  Jourml  of  Fiaance.  fliy,  1981. 
Raaaarch  aupport  uai  provided  by  tbe  laveitaent  Company  lusLltuLe  and 
tha  Boland  Stuck!  Fund  for  Rcaeaicb  ill  Fioaace,  Uolveriit;  of  Utah. 
John  Scfawalb  provided  reaaarch  aaalatuc*. 
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portfolio  cemf»aie»   ii  lacgar  Uun  foe  otliac  Lutleutioiul 
holdari,  we  »j»»<»i«  in  greocer  detail  the  itnicuire  of  the  benklng 
industry  and  the  nature  of  the  relatloiuhipi  betneen  large  banks 
tkeiuelves,  batnen  larf«  banki  and  other  Iarf«  iutitutioaa ,  and 
batween  the  large  bsnki  and  aoaa  of  the  aajor  induatrial  corporations 
in  the  United  States  econoay.  We  find  that  the  Bajor  banks  are  closely 
connocted  by  holdings  of  each  others'  stock  and  by  director  interlocks 
in  porcfollo  corpora  Lions-  Tba  extant  and  breadth  of  bank 
larolveaant  in  sevaral  coapaniea  in  several  «aJoi  industries  sugieau 
that  when  ■  lingle  coi^sny  has  a  tranactlon  with  a  aaJor  bank,  it  ni^t 
be  expected  that  the  bank  will  be  concerned  with  the  iipact  of  the 
tranactlon  on  the  Industry  as  a  whole.  The  data  presented  here  suggests 
thct  the  financial  systea,  with  ■  fe«  large  bank*  at  lt«  center,  asy 
work  to  reduce  cc^etition  and  indapendent  daciaion  Baking  in  lereral 
■ajar  induatrlas  in  the  United  State*. 

Paul  Volckar,  ChairBsn,  Board  of  Sovemors  of  tfaa  Federal  Reserve 
Systea,  soted  in  a  recent  apaecb  to  tha  Aaarican  Banksrs  Aasociation 
that,  "...the  laws  and  traditions  of  this  country  eadKidyuig  a  leparatlon 
of  banking  and  coaaarce  still  seea  to  as  fnndaaentally  valid.'   "that 
tradition  rest*  on  coocepta  that  concentration  of  econoaic  power  can  be 
dangerous,  that  the  potential  for  conflicts  of  interest  in  a  serrlca  so 
rttal  as  the  extension  of  capital  and  credit  should  be  ainiaized "  llSI 

presented  In  this  paper  suggests  that  the  potential  for 
I  bsnklng  systea  is  subatantial.  The 

scentrated  flaancisl  power  in  the  hsodi  of  a  tew  financial 
Lally  the  large  banks,  ihould  be  ■  concern  of  social 
policy,  end  should  be  taken  into  account  when  considering  legislation 
pecalttlng  banks  to  expand  tbelt  role  la  financial  aarketa. 


conflicts  of  Inter e I 
i^li  cations 
Institutions,  espec^ 
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Inaeltnttonal  Holdlaf  of  Coowtita  Stocfc 

In  thla  lactloB  data  ii  •xaainad  ao  cha  lixe  and  alia  diaEtibutiaa 
of  tnatltutlooal  itockholdlnti ,  and  on  cha  axtant  to  hUcI)  iiutltutiooal 
holdittfi  ara  concentnted  ia  Cha  tbaroa  of  particular  co^aniaa- 
A  •o^aazl'  of  holdin(a  by  najor  claaaaa  of  inatitntlooal  and  oelMr  Inveatora 
ov«  tha  drcada  fcea  1969-7S  la  coatalnMl  in  labia  1.     InatltuEloaal  holdlnfa 
of  coiporata  atock  aaountad  to  approzlaately  $296  billion  or  34.2  percent  of 
all  atock  outata ndJDg  aa  of  yaar-and  1969,  of  vfalch  bank  tniat  departaenta 
bald  $1S6  billion  or  63  percent  of  the  inatttuelonal  total. 

Over  tbe  nin«  rear*  aiacs  1969  ioatltutional  >tockfaoldln|a  bave 
coattmied  to  gcoti  uatll  by  yaafeod  197S  tbey  aaountad  to  aore  than  $450 
billion,   approiiiiaLcly  43.4  percent  of  the  Barkat  value  of  all  co^nn  and 
preferred  itoek  outatandint.     Growth,  of  courae,  baa  not  b«an  uoifora 
accoaa   Loati cut i anil  type*.     Baok  boldinc*  have  Increeaed  aoaeiriwt  aore 
rapidly  than  thoaa  of  other  aajor  inititutioni;   iavaetaent  co^any  itock- 
baliiagt  have  declined  over  the  decade,  vfaile  boldinfa  by  life  Inaurancs 
cc^anlaa  Increeaed  at  batter  than  twice  the  avereie  annual  rate  of  trowth 
of  inatitutlDiii  aa  a  group.     Direct  atockholdlnsi  by  Indiridnal*  regained 
•ere  or  leaa  conatent  ia  abioluta  value  over  the  decade,  ahlle  their 
relative  abare  oC  total  outatandinia  declined. 


^he  definltloa  lued,  like  other  definitlona  of  total  Inatltutlonal 
atockholdinga ,   ia  inco^lete.      (See  notes  2-4  of  Table  1.) 

Other  iodlcatlona  of  tpparently  coatlnuint  Loatltutlonaliiattoa  of 
the  (tock  urket  ara  radnctlona  aloce  1970  In  the  nuaber  of  individual 
direct  ahareholdera  and  continulni  reductlona   over  the  pait  tvo  dacadei 
in  tbe  thare  of  public  tranaactlona  voluae  accounted  for  by  Individual 
direct  iaveator*.     See   (6),  p.l;    {71,    1979,  p.   32;  and  {Uj.  V.   S,  p.   78. 
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Concams  arer  coacantratlon  of  power  require  M>r«  than  ■  attowlng  that 
loatiCutioiu  ai  a  group  are  aubataDCiai  ttocUiolden.  Iniigbt  alio  ii 
raquirsd  Into  the  dlitdbutlon  of  much  holdlnia  within  the  vatioui  laati- 
tutlooal  lectora.  Exavlnlai  thla  question  la  1969  the  SEC'a  Iiutltutional 
I  areata  t  3tudr  111]  fouad  that  cectain  of  Che  larfer  claaaaa  of  Inad- 
tutfooal  inreatora  are  rather  highly  coaceatrated.  By  1969  the  10  largest 
bank  tnut  departaenta  adainiatered  37  percent  of  all  tmat  departaent 
aateta,  the  20  laigeat  advlolaterad  SI  percsat  and  the  50  largeat  7D 
percent  ([llli  V.  2,  p.  477).  To  place  theie  ouaAera  In  perapectlve,  the 
10  largeat  bank  tmat  departaenta  tofether  held  approslaatelj  J6B.7  billion 
in  corporate  atock  ai  of  year-end  1969,  or  about  S  percent  of  the  aarket 
Talua  of  all  stock  outstandia)  at  the  ciae  <Inlt  V.  2,  p.  &57;  and  Table 
1  abOTe). 

lareataent  attviaory  flia«  an  the  aecood  laigeet  ioatltutlooal  holdee* 
of  corporate  sbacea.  In  addition  to  aanaglni  the  fonda  of  Inveataent 
coavaalea,  for  lAlch  aach  flrai  ate  veil  known,  lnrcataent  advlaora  alte 
■anat*  aDbataDtial  pooli  of  pariooal  advlaory  accounta,  e^layet  benefit 
accomta  aad  the  funda  of  educational  aadowaenti,  fouadatloa*  aod  ma 
certain  Inaurance  accounta.  Mutual  funds  under  larostaent  adrlaor  auper- 
rlalon  held  approslaately  fSl  billion  In  atock  in  1969  and  total  accounts 
■aaa|«4  by  auch  firas  contained  aore  than  $95  billion  io  atock  at  the  end 
of  that  year  (fill,  v.  8,  p.  IS).  Hero  too  ataeta  nadec  aaoagcaent  are 
relatively  concentrated.  The  top  S  Inveataent  advisors  eanaged  22. S 
percent  of  all  atockholdinis  held  by  the  industry  darinf  1969,  the  top  10 
aaa«(ed  36  peceont,  the  tap  Z3  nearly  60  percent  aad  the  top  SO  slaost  75 
percent  of  all  Industry  stockholding*  ([Ult  V.  1,  p.  158).   It  follow* 
that  Che  top  10  inveataent  adviaory  flra*  aaaaied  apptesiaately  $34.6 
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billloD  io  coaaaii  itock  pnECfulioa  during  1969  or  &  p«xcent  of  clw  -aarkat 
Tsloa  of  all  atecfc  outatandlas  (Ill]>  V.  2,  p-  158;  aad  labia  1  abova). 

Vhlla  total  sLoctboldiags  by  life  inauraiica  cepacia »  ara  laaller 
than  for  either  baoka  or  ioveatMaot  adviaori,  tbey  ars  scawtai  Bare  rapidly 
and  vera  ^ar  aora  concencraud  in  1969  than  naa  Cha  caaa  for  any  othar 
inatitutioaal  typa.  Dnrlni  that  yaar  tha  aingla  largaat  life  inauranca 
co^any,  Prudautlal,  hald  aora  than  22  percent  of  all  the  itock-oirienud, 
■aparaCa  account  aaaata  in  iCa  induatry.  Tba  top  3  Ufa  inauranca  co^aniaa 
hald  batter  £han  50  percent  of  all  luch  aiaet*  while  the  top  7  held  Bore 
than  75  pSTcenc  (111).  V-  Z.  P-  307).  Togatbar  than  fina  hald  ■  llttla 
■ore  than  $10  billion  In  corporate  atock  or  dpproxinaCely  1  percent  of  all 
atock  outatandini-  Should  the  7  largaat  life  inaurera  have  retained  their 
ihare  of  induatry  atockholdlng*  through  tha  paaC  decada,  thoaa  holdlnga 
iiov  voiild  a»caad -}27  billion  or  2.6  percent  of  all  corporate  ctocfc  ooc- 
atanding  ([Il)t  V.  2,   p.  507).  Siailar  degraaa  of  concentration  apparently 
esiat  aaong  other  typea  of  inatitntiooal  iovealor*  at  wall  ((III,  V.  2,  p. 
848;  aad  Table  I  above). 

Given  the  alze  and  appaceat  concentration  of  holding*  by  inatitutional 
inveatora,  it  becoae*  relevant  alto  to  ewine  tha  extent  to  which  insti- 
tutional portfolloa  nay  be  concentrated  in  the  abaraa  of  any  lubaat  of 
portfolio  co^anlea. 

Uall  Street  folklore  hax  held  for  aoM  tine  that  iutitutional  atock- 
holdlnga  tend  to  be  concentrated  In  the  aharea  of  relatively  fev,  large 
"top  tier"  cocporationa-  Dntil  tha  early  1970'i,  honevar,  thla  preauaption 
doaa  not  appear  to  have  been  baaed  on  ■  very  aubtcantial  body  of  factual 
data. 

Several  acudiat  [10|,  111],  [16]  efaich  ezaained  Inatitutioaal  holdlnga 
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dnriag  tha  1960't  Indtcaud  tlwt,  «U1«  iMtltutloul  holdlags  wen  hsavlly 
Inreic^  in  thm   ilurea  of  lsit«r  eatftaie*,  ttMj  oare  not  aoce  eonceatcatad 
In  thoia  alurai  than  waa  tlw  aarkac  aa  a  lAola.  How«t«e,  tlieae  itudiea  vara 
Bot  wall  itaalcnad  Co  aaaaaa  ttaa  quaatlon  addraaaail.  Accordln|ly, 
Roaanbart  [9]  [11]  aa  part  of  thm   Instltuttooal  Invaatac  StudTt  Eeexaainad 
tha  axcaat  of  caacantratioo  la  iaititutioul  atock  portfolios.  Hla  aaalyata 
wa  baaed  on  boldinta  of  800  coaaon  itock*  by   the  30  largaat  bank  tnut 
dapartaenu,  71  largaac  Inveataant  advlaon,  26  latgMt  Ufa  Ituuianca 
cOiVaalM,  Z5  lalsaat  proparcy  and  caanalty  Inaurara  and  41  lariaat  aalf- 
attainiatrated  unlTanlcy  andovaanta,  foundationa  and  caployaa  batwtlc  fimda. 
Tba  itock  portfolioa  of  ioatltutioiu  covacad  by  bla  aurvvy  accouncad  for 
■ore  tlian  TO  parcant  of  tha  aUck  bald  by  all  floaacial  Isatltutiona  on 
tba  anzvay  data  and  for  alBllarly  lar|a  fractloaa  of  tlw  atock  bald  by 
eacb  loclndad  initituclooal  typa. 

Tha  najoE  tbnat  of  Roaanbart'a  ti4idlnia  ia  that,  for  all  typaa  of 
inatitutlona ,  boldlnga  ara  cohcantratad  ia  tha  aharaa  of  calattvely  fan 
larga  -—p—*  -■  to  an  azCant  graatar  than  can  ba  asplalnad  by  tba  alia  of 
Inclndad  coqaaiea  ralatlva  to  tha  aarkat  aa  a  iriiola  (p.  SS).  Ona  ■aaanra 
of  tha  extant  of  concentration  Hithin  Inatitultoaal  partfolloa  la  tha 
fraction  of  total  portfolio  value  laveatad  la  the  alngla  lartest  itock- 
boldlni;  another  ia  the  aiabar  of  atocka  required  to  account  far  balf  tba 
■arket  value  of  all  atockholdlnga  In  tbe  portfolio. 

Table  2  at^sarlzaa  auch  valuaa  for  tha  aacurltlaa  undarlyin)  Roaan- 
bart' ■  >tudy.  Here  w  laa  tlut  tba  lar|eat  poaltloa  in  a  typical  lar^e 


To  be  aure,  financial  Inatitutlona  aay  hold  lart*  nuabara  of  aacnritiea 
in  their  co^no  atock  portfolio.  But,  Boat  of  thaae  holdings  ara  relatively 
aaall  and  tha  (reat  bulk  of  Boat  auch  portfolloa  tanda  to  be  Inveated  In 
tba  abare*  of  relatively  fav  lsE(e  co^eniaa. 
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banJc  tmst  dapactacDC  accaunt*  on  averaBa  for  19. S  percent  of  tiM  aaikat 
valua  of  the  encire  tiuac  departaenc'i  holdingi  of  aaaple  ttack*  and  tltat 
011I7  8  atoclu  ara  requlead  to  account  for  half  cha  aarket  valua  of  aaqle 
•tocka  held  bf  the  CTpical  bank.     Coapaiabl*  flgiuea  for  iareat— nt  adiaaoci 
ar>  13.S  parcant  of  aarkat  valua  In  the  alngle  largaat  holding  and  9.6 
(tocka  to  account  for  half  the  Barkat  Taliu  of  aa^la  acock  portfolio 
holdinga . 

RaTlew  of  holdlnga  bf  oClier  inatitutlonal  cyiMB  revaala  chat  aueh 
degreea  of  concentration  are  aoc  unique  ta  baoka  aod  inveataant  adviaor* 
but  appear  to  be  duract«rlatic  of  ioatltutlooa  in  (eneral.       One  alao 
ihould  note  Che  conaiderablo  dairee  of  coaaaoaiity  aaaui  itocka  in  vhlch 
InaCltntional  portfolloa  are  heavily  inveited.   IBH,   for  axaaple,  appeara 
aaong  cha  S  coi^aalea  on  avaracs  co^riiiiLs  the  t^  half  of  aa^le  atock- 
holdlaga  by  48  of  Che  SO  largeac  bank  Cruat  departaenta.      Genacal  Kotora 
la  included  in  the  top  half  for  42  of  the  50  banka;  Exxon  is  Included  ia 
34;   Eaataaa  Kodak  In  39;    ecc.    ([tl)   V.    3,  pp.    134-47).      The  degree  of 
cn—nilility  obaerred  la  atiikloi,  aod  they  are  the  largeat  coafianlea  In 
the  United  States. 


To  gala  a  aaoae  of  the  estaot  to  which  theaa  figurea  are  affected  by 
uae  of  an  SOO  itock  lai^le  rather  than  an  exhauative  let  of  all  stocfca  In 
inatitulioDal  portfolioa,  hs  aay  note  that  the  largeat  holding  by  banka  of 
staple    tacka  aaounted  on  average  to  U  -percent  of  the  bank'a  entlra 
portfolio  (t(.    19.5  paccenc  of  ici  portfolio  of  saaple  atock*),  and  for 
inreitaeDC  advlaora  6  percent  (va.    13. S  percent).     Aa    Uie  largeat  boldiagi 
in  aoae  cases  Hill  be   ia  stock*  autside  the  aa^ie,    fractions  cKpcessed  as 
percent  of  entire  portfolio  ordiaarily  will  be  biased  downward,  just  as 
fractiona  axpreaaed  as  percent  of  saapls  itoclu  will  tend  to  be  biaaed 
Inward  when  the  largest  holdings  are  in  stocks  which  are  part  of  the 

One  should  regard  the  very  blgb  degree  of  concentration  In  the 
portfolios  of  foundacions  and  self-adalnlscrated  ei^loyee  benefit  plana 
aepsrately,  alnca  their  funding  Is  done  under  special  circuaatances. 
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Given  the  eicont  of  coocentratlaD  in  institutional  portfolio!,  r«l>- 
tiv«l7  few  Inxtilucioiu  hold  an>ii(  theaselvei  faicly  lizeible  {cactioaa  af 
tbs  itock  outitanding  for  ■  iceit  aany,  Urge  Aaecicui  cinpauiet.  Sped* 
ficilly,  4£  out  of  the  S5  billion  dollar  (equity  value}  coapaniea  in  the 
D.S.  in  1969  had  i  or  fewer  ioatitutlonal  sturaholdeTi  oho,  togethar, 
could  aggreiate  5  percent  or  nore  of  the  corporatloa'a  ihareai  tvo-thlrde 
of  auch  corporations  had  5  or  fever  •haiaboldec*  uho  together  could  auatec 
10  percent  of  outitanding  ateck;  and  16  percent  had  S  or  fever  holdera  of 
20  parent  of  thalr  ahara*  ([11|  V.  5,  p.   2582).^ 

A«  all  teu  of  the  laigeat  inatltutional  holder*  of  co^na  atock  are 
bank  tmat  departaenta,   these  coadualona  voold  not  be  effected  to  any 
l^ortant  degree  by  luhatituting  the  mrd  "bank"  for  "inacitution"  in  the 
.paragraphs  i^Mdlataly  above. 

gnltlpla  Buslnca*  Helatlonahlps 

In  thia  aaction,  ua  eiaaina  tlia  extent  and  interdependence  between 
different  typea  of  relationships  between  financial  luatitutloas  and 
nDa-fiaaDCial  corporations.     He  find  that  the  nuaber  of  buslneas 
relatlaaships  between  banks  and  portfolio  co^aniea   is  auch  large;  tDan 
betveen  other  financial    institutions  and  portfolio  coapinles.     Also, 
we  find  we  find  that  iostitutiooal  holdings  of  portfolio  co^sny  shares 
is  related  to  other  business  relationships  between  financial  institutions 


A*  portfolio  coapanies  becaaa  s>allar  these  fractions  decline, 
irregularly  st  first,    then  quite    ripidlT  uatil     as   fins'    equity  values 
drop  belou  SZ50  nillion,    one  finds   relatively   mfrequeut  incidence  of 
concsDtrited   matitutioosl  holdings.      Amoug   tompamcs  whose  equity  values 
were   less   thaa  SIO  Billion  in  1969,    Cor  example     only  ooe   quarter  bad  5 

percent  of  the   coapany's 

■  ([ir  - 
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■ad  corporatlou  iihan  tha  fiuoclal  laatltuelaa  ii  a  baak.  Tba  niaber 
of  relacloasbipa  batnaao  baoka  and  portfolio  coapanlai  and  tha  appacaac 
iaterdependence  of  tha  dlftaraat  relatioaahlpa  batHaan  banki  aad 
portfolio  coapaoiaa  aay  put  bank*  la  a  poaltloa  to  iaf Inaace  corporate 
daclaloa  saklai  to  a  (raatar  dagraa  and  aore  coatlauoualy  ttaan  otboc 
financial  laatltutloaa . 

A  coa^rabanalva  daacrlptloa  of  bualaaaa  aad  othar  ralatiaaablp* 
batweaa  161  of  the  lanalt  flnaaclal  laatltutloaa  aad  28S  la^le 
co^aalea  waa  attaaptad  by  die  Inatltatlonal  InTeator  Study.  Tha 
•at  of  laatltstlona ,  by  oow  faalllar,  coaaiita  of  49  of  tha  50  laigatt 
bank*,  69  of  the  71  largait  Invaataenc  adriaora,  21  lirfa  property  and 
caioalty  inaucanca  CD^aalss  and  22  of  tha  larfsat  life  Inauraaca  coapaalea. 
The  2U  eoapaay  laeple  of  Don-finandal  corporatloaa  coatalnad  tha  27 
largest  HTSB  co^aalaa,  161  raadoaly  aelactad  KISS,  Aaerlcaa  Stock  Exchaas*' - 
aad  over- the- counter  co^anlea,  end  ■  Jud(eaaat  laapla  of  107  eoapaaiea. 

Data  vara  collaetad  oa  each  of  the  builaeai  and  peraonaal  relatioaahipa 
conaidered  and  on  coquny  aad  laatitutloa  ilaa  and  geoiraphlc  proxialty 
for  each  of  the  46,36S  poailbla  laatltutioa/coapany  palra.   Buaiaeai  and 
peraoanal  ralatlonahlpi  are  variable!  of  intereat;  cot^any  and  Inatltutloa.. 
■tie  and  geotraphic  proKlalty  are  uaed  to  control  for  iibet  otbervla*  alght 
be  ipurioaa  •oorcai  of  ■aaoclatioa  batwaaa  tha  bualaaaa  aad  other  ralaclon' 


Sac  a  fuller  daacrlptloa  of  tha  aaqle  aea  [11),  V.  5,  p.  2720  aad 
S19I.  V.  11. 

161  laatitutlona  *   238  caapaaioa  >  M,36S  laatltutlon/coapaay  paira. 
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Hany  □(  th«  obtervatlona,  of  couria,  ire  batmen  laacltntiona  and 
coapanlaa  which  hava  no  co^no  buainaii  or  panonnal  ralatlonihlpi . 
Indeed  only  10,9B2,  or  about  ona-fourth,  of  tha  poiiibla  obierviMoDi  ara 
botveaa  coapaoiaa  and  inltitutioni  Hhlcfa  "kitoii"  one  aontlMr  In  at  leaat 
one  of  the  vaya  ennaerated  above.  After  ellainatlnt  null  abiervatlon* 
froa  the  laaple,  the  frequency  of  biulneai  and  peraonnel  telatloaililp* 
batwean  laaple  Inatltutiona  and  co^aniea  nhich  do  "knon"  one  another 
are  aa  tabulated  In  Table  3. 

Here  He  lee  that  bank*,  In  part  becauas  of  thetc  aisa  ani)  in  part 
because  of  the  broad  range  of  their  aerricea,  tend  to  have  far  Bore  ccm- 
tacta  Kith  aaaple  coapaniea  than  do  inatltutiona  of  other  typea.  The 
aTerage  bank  lUBaarlied  In  Table  3,  for  esaapla,  had  196  leparata  buainaaa 
celatlooahipa  with  laqle  co^aaiea,  of  idiich  72  or  a  little  over  one 
third  were  duplicate  or  Bultlple  ralationabipi  with  a  coopaay  known  In  at 
laaat  ona  other  way  ([11],  V.  S,  pp.  2735,  2741).  A  typical  inveataant 
■dviaor,  by  contraat,  bad  only  43  contact!  with  the  2U   aa^le  co^aniaa, 
alaoat  alt  of  which  were  aa  a  abaraholder.  Property  and  liability 
Inaurance  co^aniei  avaraged  36  such  contacta;  life  insorance  coapaniea 
averafed  60,  of  which  27  were  aa  itockholder  aod  23  were  aa  creditor. 

Analyaea  of  the  apparent  independence  (or  Interdependence)  of 
bualnea*  and  ptraonnal  relationahipa  between  laBtitutioai  and  co^aniea 
covered  by -the  croai  ■action  of  nearly  11,000  noa-null  Inatltutlon/ 
coapaay  palra,  are  atcaifht  forward.  Obiervstiona  are  grouped  by 
Inatitution  type  and,  initially,  alaple  pairvlae  correlation*  ace 
calculated  batwean:  atockholdlnia,  pecionnel,  plan  aanager, 
other  variable*. 
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Variables  tar  Uu   exiitaace  of  perioonal  laterlocka  and  a^layea 
beoafit  plan  aanager  relatlonshlpi  are  coded  as  duia;  varlablaa,  s  1  If 
the  relatlonabip  ii  preaent,  s  0  if  not.  Re|lonal  prosioity  also  la  c(Ml«d 
as  a  i-amtf  variable,  ■  1  if  coapany  and  inatiuition  are  beadqoarted  in  the 
■aae  Scaodacd  Metropolitan  StaCiiiicat  Area,  or  Standacd  ConaoItdaCed  area 
if  Hew  Tork  or  Chicaio,  ^  □  if  aot.   Stoekholdinga,  loana  and  deund 
deposits  are  aeaiured  ai  fractions  of  the  coapany' i  outstaadinga  of  each. 
Coapany  and  institution  size  are  ■aasurad  in  lofarithas  of  aarfcat  ralua  of 
equity  (for  coapany)  aiut  aarket  value  of  investaent  asaeta  (for  inatltu- 

All  correlation  coefficients  between  aeaanres  of  buainaas  and  other 
relationships  sie  positive  and  hifhly  sl(nificant  if  the  inatitution  in 
quoatton  1*  a  bank  (t-ratloa  typiesllr  are  betvaan  10  and  IS);  all  are 
near  zero  if  the  inatitution  is  not  a  bank  but  an  inrestaant  adviaor, 
ptopecty  and  casualty  or  life  inaurance  ccapany  (for  which  Che  larfeat 
t-ratio  =  1.7)  ((111,  V.  5,  p.  Z7«) . 

Hnltivariate  reicssslon  analysis  than  Is  alloyed  to  sort  out  the 
l^sct  on  each  variable  of  intereat  of  all  the  others,  and  of  coatrot 
variable*  (coi^sny  siza,  institution  size  and  regional  proziaity),  whose 
effects  aay  be  jointly  pervasive  and  aay  account  in  part  for  the  hlfh 
pairwiae  correlations  observed  above  (Cor  banks).  Results  of  these 
analyses  are  auaaarlied  la  Table  4. 

The  pattern  of  inter correlation  between  business  and  other  relation- 
ship* observed  throuffa  si^le,  pairwiae  correlations  reaains  in  aulti- 
variate  regression  analyse*  if  the  Institution  in  question  is  a  bank,  aa 
does  the  converse  if  the  institution  is  other  than  a  bank. 
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Taklnt  ■tocfcholdtnis  •■  •  fractloa  of  Uw  lianlnt  corporation'* 
ootaundlas  ■■  *a   axaapla  (Tabl«  4,  uppec  left  band  panel) ,  ua  aaa  Chat 
tba  alia  of  a  banfc'a  holdlaga  of  ■  caapur'a  ontatandtng  itock  ia  atcontly 
and  poaitlvolr  calatad  to  all  of  Uw  cslatonca  oe  liia  of:  paraonnal 
relaCiooahip,  plan  Banatar  relatloaahlp  and  landtni  oc  dcpoait  talation- 
afalp,  cvao  aftar  tha  affact  of  ration,  coa^aitjr  and  InatitutlOD  *ize  ara 
concrollad  foe. 

Inatltntioa  ilze,  of  couria,  alio  i»  a  blthly  ai|nieicaat  Tariabla. 
Large  banfca  are  likel;  to  have  lart"  holdinga  of  portfolio  coapany  abaraa 
than  are  (BalleE  banka. 

Aa  tbe  typical  bank  is  onr  la^le  holda  on  aracas*  only  .0039  or  .39 
peccant  of  the  autatandlni  atock  of  a  co^any  froa  the  aaqla  wUcb  it 
"knowa,"  the  aslitenca  of  a  Joint  paraooael  relationahlp  would  appear  to 
be  aaaoclated  on  aTerasa  with  a  172  percent  tncreaae  in  tba  fraction  of 
stock  ontatandlns  held  by  the  bank.  The  ezlatence  of  a  plan  naiugeE 
relationahlp  increaaea  the  likely  traction  of  itocfc  bald  by  1A6  percant. 

taonc  Don-bank  ioBtltiitloaa,  only  tba  three  control  variables,  region, 
co^aoy  lUe  and  Inatltutloe  at«e,  exhibit  poaltlve,  statlatlcally  algal- 
flcant,  regreaalon  coefficients,  t-ratlos  greater  than  1.3  are  exhibited 
by  the  relationahlp  between  stock  oatatandlng  and  personnel  interlocks  tar 
property  and  liability  iDSnrarB  and  iD«eat«ent  sdrisora;  the  estimated 
partial  relitlonibipl  for  these  variables  both  are  negative,  however, 
•uggesting  that  large  atockholdtogs  by  Doa-baok  laatiCutloB*  are  less 
likely  rather  then  nore  likely  when  a  coaaon  officer  or  director  is  pieaeac. 


)  "kaotr"  Baoy  of  the  laa^ls  coapaniea  only  through 
ups  rather  than  a*  stockbolders,  the  average  alia  o 
ic!)  exiat  will  be  greater  then  the  unconditional 


dbyGoc^le 


i  i  M  1 1 


i'MM 


i 
i ; 

n 


ii  I  I  I 


ilill 


Hi 

I    I 


ill 

i  I 
I  i 


ihi! 


ih 


it!  !  ! 

ilinl 

'iniM 


I    ifinl 


M ! 

i  I  i 


=  11  i 

.;  i 

.in 


-  II! 

I  iM 

M  i  ;  :  iji 

HI  .U! 


1    ■ 

J  ! 

It: 

fii 


dbyGoc^le 


'Siallar  rasults  ate  »p*atad  for  asch  of  tha  other  aau  of  aaalyaaa 
caportad  in  labia  4.     Ul  of  loaaa  outatandlng,  paraoonel  tiai  and  plan 
■anater  ara  poaltivaly,  and -taoe rally  itrootly.  asaodacad  with  othac 
buaUaa*  lelatioiulkipt  if  tha  inatitutioD  in  qiwatiaa  is  •  bank.     All  ac* 
waakly  and/or  aaiativaly  ralatad.if  the  inatltutlon  la  net  a  bank.     Jor 
plan  nenater  aa  depaodent  vaiiabl*  (Tabl*  4,   lower  right. band  paoal),   foe 
axaaple,  we  note  that-tha  probability  that  a  back  will  eenate  all  or  part 
e£  a  co^Mny'a  o^loyae  benefit  plan  iacreaaaa  on  avarata  by  itstiatlcslly 
aisBlficaat  aiwnata  with  lAcreaaaa  in  all  of  icockholdiagii   loana  and 
depoaita,  but  that  tha  atlaafeat  ralationahlp  (other  than  retieaal  plosiBitr) 
is  with  "peraoonel."     Should  co^aiy  and  bank  have  an  officac/diractoe  in 
coMBon,  the  probability  that  the  bank  will  Banate  at  least  soae  portion  of 
theceapaoy'a  aaployae  banafit  plan  iocrsua*  by  12.7  parcent.     This 
nearly  qpiadnvlas  tha  4.77  parcent  unconditional  probability  that  a  ae^le 
bank  will  haw*  a  plan  ■anagar  relationship  with  one  ef  tha  aa^la  cos- 
paoiM  {[11]  V.  5,  p.   3741}. 

»alatio»ahig«  B«t»aan  Laria  aaoka 

Is  tha  pravioua  sactlass,  the  large  banfca  stand  out  fro*  othar 
.financial  Lostitucioas  by  victua  both  of  tha  stae  of  thair  •t»ckbc>ldiata 
and  tha  nuabar  of  ioteractLooi  they  hawe  with  tha  portfolio  co^wnias. 
Since  the  largo  banka  appear  to  be  of  special  l^ortanca.  In  this 
section  aoBa  aspects  of  Che  Telitionatiip  between  the  large  banfca  are 
iDvestigaCad.  Ua  look  at  atockholdiOfS  of  largo  banka  in  other  large 
banks,  boldlogs  of  bank  stock  by  large  non-banfc  inatituttons,  and  tha 
extent  of  indirect  director  interlocks  between  aajor  banka.  In  addition 
CO  the  high  degree  of  cooceacratiOD  «f  aqultT  holdings  in  ■  sbbU  nunbee 


dbyGoc^le 


at  lacta  taoki,  tha  aajor  banks  aie  cloialy  coonacUd  by  holdlnga  of  aach 
oCtaara'   ttock  uid  by  diractor  iotarlocka  in  fontaXia  carparaUooa. 

Data  oaad  luts  an  stock  boldini*  of  baak  acock  aad  oa  dtractoc 
latarlocka  batvaaa  aajot  bask*  i«  £to«  Structure  of  Ceryonte  ConcMttttioB. 
[lA]    (rafarrad  to  a  Concantration  SCudy),  a  1980  itiidr  dona  for 
tha  CoiHittaa  on  CmaiiMiutal  Affairs,  Qoltad  Stataa  Saata.     Tba 
Coacantcacios  Study  uaad  data  tar  tlw  fitst  qoartae  ef  19S0. 

labia  5  eoataiaa  lafotaatlaa  an  tha  six  largaaC  Haw  Yotk  banks. 
Tba  Tsblo  covar*  tha  balding  of  stock  Issaad  by  osdi  of  tha  six  banks 
aad  luld  in  tba  othae  fivo  banks,  tba  antibae  of  ladieact  diractor 
IntaelBck*  botaaaa  tha  baaks  la  tba  saaple  of  100  of  tha  largaat 
coniociCloiu  in  tba  Dnitad  Stataa,  and  tba  parcant  of  atock  bald  by  tba 
S  lar(«(t  Institutional  holdars  of  aach  banks  stock.     Tba  laft-hand 
colnaa  In  labia  S  centatn*  tha  bank'Uantsi.  tba  stock  and  tha  rank 
of  tha  bank  by  ilna.     Jot  axilla;  tha  to^  position  isong  Ra*  lark  banks 
vaa  bald  by  Citicorp,  tba  (ocond  Isrgast  bank  In  tha  Dnitad  Stataa. 
Acroas  tha  top  of  tha  table  ara  tba  aaaa  als  baaka  as  holdar*  of  tha  atocks. 
Iha  ounbara  in  tba  body  of  tho  tablo  (boo,   in  ordar,   tha  rank  of  tha  holding 
bank  laong  all   iniLimtloaaJ.  holdars  of  tba  iasulng  banks'   stock,  tb 
patcantaga  af  total  stock  tisnad  baltfby  tha  bank,  and  tha  oiHbar  of 
indiract  diractor  Intarlocki  batman  tba  iasulng-  bsnk  and  tba  holding  bank. 
An  indirect  director  interlock  occurs  whan  a  director  of  tha  laauing  bank 
sets  with  tha  director  of  tba  holding  bank  on  tha  board  of  directora 
of  s  third  corporation  included  in  tha  Concantration  Study  laaple  of 
ISO  large   corpotatiDOi.     For  eu^la,   looking  at  tba  three  augers  In 
tha  Cbaaa  Hanhattan  row  and  the  Citicorp  coliati,   k  find  that  Citicorp 
«B  tba  mMber  one  inatitatiooal  holder  of  Quae  stack,   that  Citicorp 
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holdtoga  rapraaaotad  2.131  -of  *hm  total  of  Cha«*  (tack  autataadiaB,  and 
that  Ctaaaa.aiicl  Citicorp  iatarlockad  33  ci^a  on  Um  baaEda  of  tha  other  98 
ceapauiea  io  tha  aa^la. 

fiu^ury  atatlatlea  ara  praaantad  la  tha  thraa  ritht-haad  ealk^oa  and 
in  cba  botcoa  tow  of  thm  Cabla.     For  aaaapla,  3.60%  of  Citicorp  acock  ma 
bald  la  tha  truat  dapartaanta  of  tha  otbal  S  Ha«  Tork  buka,   and  Citicorp 
Inceilackad  -itlth  tha  othar  baoka  a  total  of  142  tiMtt  on  cha  boarda  of  tha 
94  cocparitioa*  laft  In  tha  aaapla  after  eliainatini  tha  6  Haw  Tork  baaka, 
fOE^aa  ararata  of  ovar  28  intarlacfca  with  each  of  tha  oUwr  S  Haw  Tork 
baaka.     Aa  indicatad  at  tha  bottsa  of  the  coluao,   the  aiz  baoka 
latarlockad  333  tiaea  oa  tha  boarda  of  tha  94  leriaat  corporatiana   in  tha 
Halted  Stataa.     Tha  percent  of  atock  held  In  tha  5  banka,  othar  than  the 
laanias  bank,  raatad  froa  2. 71%  of  OaalEal  Baak  atock  held  to  7.86%  of 
Hanufictuceri  Hanover  atwck.     TakiaB  tha  alaiple  average  of  tba  paccenuiea 
bald,  tha  trpical  larfe  Haw  Tack  bank  had  S.ISX  of  iu  atack  held  In  the 
unat  departaanc*  of  tha  five  othac  laEga.Kew  Tork  banka.     Tba  bottoa  tow 
in  the  table  ihowa  the  avataga  poaltloo  of  each  bank  In  the  othar  i  baaka. 
Foe  exa^le,    Citicorp  held  on  the  avarage  2.171  of  tha  atock  iiauad  by 
each  of  the  other  banka.     Tba  aTeEaga  holdlag  of  each  of  tha  banka  in  each 
of  tha  othar  3  banks  waa  4pproKiiutely  11.     Ita*  far  rlgbt-haod  colons 
'ibowa  tba  percent  of  the  atock  iaaned  by  each  bank  held  by  the  S  latgeat 
inatitutiaoal  bal'deEa.     Tha  ararage  Haw  Tork  bank  Included  in  tha  table 
bad  over  101  of  .ita  atock  held  by  the  3  largeat  inatltutloaal  holders  of 
ita'   atock. 

Tha  Concantration  Study  data  alao  ahowa  that  of  the  100  large 
corporation*  aasveyad  19  bad  over  SOO  direct  and  indirect  diractory    - 
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intarlocka  with  otbmr  corponclon*  In  tha  tavlB.     Of  etas  19  corporatiooB 
with  aver  SOO  Intailocka,  S  wets  latga  lev  york  hanlu.     The  reaaiaini 
bank,   Baofcet'i  Truat,   fall  ahorC  bj  S  with  49Z  imteElncka . 

Table  6  peaaanca  alMlIiar  data  la  tka  aaaa  foraat  for  tka  10  largeat 
bankiof  corpocacioOB  in  thm  Daltad  Stataa.  Tba  aaaa  aort  of  paceem 
eaariaa.  Bankaaarlca  waa  tha  nunbac  ona  iaatitntioDal  holdar  of  Waacan 
Sancorp  and  tla^t^n  iiaa  tba  oi^ec  oaa  tnatitutlooal  bolder  of  Bankaaacica 
atack.  6.51%  of  lliiiki—i  tit  itock  and  7.9BX  at  Weaten  Bancorp  atock  waa 
hald  In  tba  othar  lai|a  banka. 

In  addition  to  tha  anfcatantlal  holdlnfa  by  larga  banka  of  atock 
liauad  by  othar  lac|a  baaka,   tha  Concaattatlon  Study  raraata  that  a  taw 
non-bank  Inatltutlona  hald  aubatantlal  poattlona  in  acvaral  of  tha  lacieat 
banfca.     Infoiaatlon  on  thaaa  holdlnga  la  pcaaentad  In  Table  7.     At  leaat 
all  n^-bank  corporaciooa  hald  aubataaUal  poaitlona  la  amral  of  tha 
largeat  banka.     Prudantlal  Inauraace  oaa  tha  nuabee  2  iaatltutlooat  boldec 
la  Citicorp,  tba  auabat  1  bolder  In  CoaCtnaataL  Illinola,   tha  niabar  3 
Inatltutlonal  holder  In  Heatem  Bance^,  aad  tha  nnabar  S  holder  In 
Baakaaarlca.     Continental  Corp.  vaa.aaoag  the  top  2A  laatUntional  boldan 
in  8  af  the  tan  largaat  banfca.  Including  tha  iiiatiai   2  poaltion  In 
Haonfacturen  Hanover  and  nnadMr  6  poaltion  la  Koriaa.     The  laat  row  of 
Table  7  (Ivaa  the  perceat  of  each  of  tha  tea  banka  held. by. tha  6  non-bank 
Lnatltutloaa  covared.     The  ilxnoa-bank  holder*  together  beld*aece  than  Vt 
of  tha  atock -enta tending  in  7  of  the  lergaat  10  baOta. 

It  ia  notable  that  9BC  data  aavaala  that  tba  largeat  Inatltutlonal 
holder*  of  Continental  Corp.   atock  ace  dee  Table  ■)  (laaufacturer* 
nManevec,  noaber  1  with,  over  3.SX  of  tha  total,  Waatam  Bancorp  nuabac  3, 
-aad  Nargan,  aiabar  I  with  1.42X  of  the  atock  ontataadiag. 
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lb*  •nalr*i>  of^tock  ewMCBliif  pcttanu  and  Inurlockiag  diieccocau 
ralatioDslilpa  lanni  cha  6  iarfaat.  Haw  Totk  haoka  and  tha  larfaat  10  bank* 
la  tha  country  iodlcata*  that  tbaaa  fijianclal  InatlUitiona  ara  intarralatad 
CO  an  degree  that  caata  daubt  on  tha  wiadaa  of  treating  thea  a*  totally 
Independent  inatltutlona.  Banking  in  Che  United  Scacea  wauld  aaea  to  be 
even  aore  concentrated  fnnctloaally  Chan  aundard  coacencretloa*  aeaaurea 
ifould  auggeit. 

Concentration  of  Bank  Holding!  In  Individual  Induatrlea 

SeCBic  data  ihoira  thac  one  or  ■  laall  nuaber  of  banks  and  aCher 
InsCiCutioDB  have  aubitantial  holdlnga  acroaa  co^aolea  la  acvecal 
diffsraat  aajor  Induatrlea.  Here  He  give  only  a  brief  recitation  of  aoae 
of  ch*  Boia  piBMliwat  ■ItnaClon*  brought  out  in  tha  CoDcentratlon  Study  of 
100  co^aniea.  In  our  view,  qucationa  of  Che  «si*t«ace  and  laportaac*  of 
boldlsg*  of  atoeka  by  a  aingle  bank  or  intecrsLatad  group  of  financial 
inacicuciona  aerlt  Mich  aoce  actentian  than  has  been  received. 

Soae  of  the  reaulta  of  tha  Concentration  Study  are  highly  auggeaClve. 
J.  F.  Borgan  «aa  tha  largest  loacltutlooal  bolder  of  Pan  Aaarican  and 
lasCacn  Alrlinea  stock,  tha  ouaiber  Cm  InaCitutlonal  holder  of  Ibiltad 
Alrlinaa,  and  tha  nuabot  three  holder  of  toerlcan  Airlines.  In  retailing, 
J.  P.  Horgan  waa  cha  largesc  Inatltutiooal  bolder  of  K  Hart,  J.  C.  Penney, 
sud  Hobll  (Hontgoaary  Wards) ;  second  laciest  of  Sears  Roebuck,  (Seacs  ((•• 
the  largest  bolder  of  its  oim  stock) ;  and  the  third  largeat  holder  of 
Federated  DepartanlC  Stores.  In  tha  chaaical  Industry,  Manufacturers 
Hanover  oas  tha  fourth  largest  tnscitacional  holder  of  Dnlon  Carbide  and 
the  fifth  largest  bolder  of  Du  Pone,  Dow,  and  Hoosanco. 
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la  anarcj  co^aoiea,  Chaaa  Hsohattan  naa  tha  lartaic  inaticnttiMaX  holdar 
of  Yjaoa,  ■Bcoiut  In  SCsndard  of  Cal.,  tUrd  in  Standard  of  Indiana,  and 
fourth  In  Hobll.     In  infoiaatloa  procaailnt  and  offica  equipaanc.  J.  P. 
ttorian  ■•■  tlia  largeat  inatitutlaoal  bolder  of  IBM,  RCA,  ^•rry,  and 
Xerox;  and  thtf  faurtli  lac|«at  tnaticncional  holder  of  Eaataan  Kodak  and 


Tlie  esa^lea  in  Che  preceediag  paragraph  are  not  neant  to  be 
exhaustive,  ainee  the  Concentration  Study  froa  ohich  the  eza^lei  are 
drawn  included  only  atm  hoodred  cocpontiaoi,     but  only  aonestlTe  of  the 
type  of  pattern  that  aitht  aaer|«  ftoa  a  mat*  detailed  anelycia  of  SBC 
data  on  inatitutional  atock-boldlaga  by  induatcies. 

Bole  of  BenlM 

Banks  have  bee*  diatisguished  tnm   ether  financial  institutions  by 
the  aise  of  their  equity  holdings  and  the  anltlplldty  of  the  celatlaoehlpe 
between  baoka  and  corporate  euetoaer*.  Evidence  has  been  presented  that 
Indlcataa  that  the  large  banks  ara  Interconnected  to  s  degree  that  raises 
doubt  about  whether  decieioa  ■thing  is  indepeadeac.  Also,  In  aoaa 
industries  a  single  bank  holds  substantial  poaitiona  in  tsvscsl 
"co^Mtlng"  corporationa  within  an  Industry.  Uhat  then  doe*  this  eridence 
aaggeat  la  the  tola  or  foactiau  of  the  large  banks  In  the  financing  of 
■ajor  Jtaerlcaa  cotpocatloos? 

The  size  of  tnstltutloual  atockholdiags  in  gcnersl  sad  of  holdings  by 
banks  in  psrtlcular  have  led  to  the  auggeatloa  that  flnaucial  institutions 
control  nsjor  cotporstions  in  Aaarlca.  Jor  axa^la,  Adolph  Barle 
In  an  interview  for  Oonn'a  levlew  •  decade  ago  atated: 

"In  reeent  years,  stock  bee  becoae  nora  snd  aore  concentrated 
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In  tba  hands  of  Instltuttooal  lovestoet.  tmaof  thm   noit  pomrful 

are  cha  tnut  d«parta«nta  of  big  bank* About  flfuen  or  twenty 

of  cha  bl)  bonki  chrouih  thalr  trtut  Infirr— nn  could  today  aobilisa 
voting  control  of  a  very  larga  parcantaga  of  Aaarlcan  Industry. ■ ■ . 

The  cuirant  ••tlaata— it  fiigbtana  na—ii  Utat  by  1970 
Uutltutlonal  invaatora  will  bold  »>na- third  of  tha  atock  of  all 
corpotaCioni  liatad  on  tha  Hav  Tork  Stock  EKcbanie.  That  aJda  up 
CO  uoekliii  control."  ([S],  pp.  43-U,  aafhaaia  In  tha  otiiinal} 
Mhlla  tha  arldaoce  praaant  bata  la  conaiatant  with  tha  Tlav  Chat 
baaka  and  othar  financial  ioatlCutiom  nay  control  nany  aajar 
corporatlona ,  in  our  view  tha  control  thaaia  it  both  too  atrong  and 
■laaea  a  -very  laportant  aapact  of  tha  lituation. 

Hajor  financial  inaclcuciona  coatrol  tha  acceia  to  estaraal 
fiiuDcial  capital  for  tha  najor  corporitiom  and  have  extanalve 
rapraaantatlon  oa  tha -boarda  of  tha  coTparaticD).  Vhila  thla  say 
not  five  tha  financial  iaitttutioni  actoaa  tha  board  control  of  tha 
cotporatlona ,  it  do«i  along  vith  tha  continuing  and  sultifaceCed 
natu«e  of  tha  talationahip  batman  corporalloai  and  banka,  appaat  to 
put  tha  banks  in  a  poaitlon  Co  subatantially  influanca  daclslons  aaklng 
in  individual  carporatlnai.  Cotpotationa  borrow  Item   banfca  and  othat 
finaoctal  initltutioni  and  aust  on  a  aore  or  less  continuing  baais 
addresa  tha  coacetna  of  thair  lead  banka. 

Given  Che  eridenca  on  bank  association  vith  saveral  corporations 
within  an  induatry,  what  are  likely  to  be  tha  oatuce  of 
tha  banka'  concetna  lAan  dealing  with  an  individual  corporation?  It 
saaaa  reasonable  to  expact  that  wbea  dealing  with  an  individual 
corporation  in  an  Induatry  in  which  tlte  bank  baa  a  substantial  poaitlon 
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ud  reUUoMhlp  «ttli  MT«nl  coapuia ,  tba  buk  vlU  aska  ttd^lama  oa 
tb*  bails  of  th«  probabla  l^ace  of  tha  tmuctlan  oa  tba  iaOaatcj  am  a 
lAol*.     Tkat  i»,  tba  aajar  banka  aze  mlqaely  litnated  in  Mveral 
lateacrlaa  to  aaa  thair  faflnanca  ta  gold*  iadividoal  coiporstiou  In  tte 
diractioa  of  Cha  iotarcat  of  tba  banka  aad  tte  ladaatrr  aa  a  atola. 

Fro«  thla  p«r*pacti«a  tha  Conctlonal  nla  of  aqoitr  boldlnta  bf  baaka 
In  aararal  coiporatioiM  ta  an  loduatxy  ia  ta  certify  that  tba  baak  vlll 
take  an  LadnatEy  via*  point  ab^  rtralint  Kith  aacta  of  ita'   cliant 
CD^aaiaa  In  tba  iadoatry.     Tba  ctntliming  and  ailtlfacetad  ralatlOttaUp 
batvecn  baaka  and  corporatloaa  aay  p«t  banka  in  a  poaition  to  Inflnaaca 
tha  dadaion  aaklnt  in  tha  cotporatloaa  on  a  contlnaln«  baala.     Coattol  «f 
•ccMa  to  additional  financint  My  b«  uaad  to  put  might  babi^  tbt  baak'a 
epiaiona  and  viavpoist. 

Iha  aajor  problaa  ia  not  baak  control  of  iadividaal  cocporatioas , 
thoogh  that  Bay  Bdit  aad  ba  i^artsnt,  but  ratbar  tha  iafliMaca  of  larg* 
baaka  orer  aareral  "coapacitlT*"  co^amiea  in  la  Induatry.     The  data 
praaantad  bare  anggeata  that  the  ftnaacial  ayatea,   centarad  In  a  fa«  large 
banka,  aay  tpock  to  rednca  coMpatltioa  aad  iodependant  daciiion  aaklng 
■croaa  aeveial  Induatrlaa  in  tha  Itaited  Stataa. 

Iha  concantcatlMi  of  control  ovat  tha  accaaa  to  financial  capital  ia 
tha  banda  of  a  few  financial   uutitutiona  baa  i^licatlona  foe  bow  tha 
aartet  ayataa  will  work.     The  antl-coapatitive  i^acta  of  tha 
concentration  of  financial  pover  aay  go  Hell  beyoad  the  cooflnaa  of  tha 
credit  and  aqolty  aarfceta  tbaBaelvea. 

Wa  auggeat  that  tha  ia^acta  on  coMpetition  aay  reach  Isto  aany 
aarkata  vhara  interlocked  finaaelal  inatitutloa*.  eapecially 
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lAtarcoDnact*d  banka,  hava  anbataoCial  ralaCiona  oitli  acvazal  co^aalaa  in 
aa  iDdDatry.     Tba  iBpllcatlona  of  (Inaoctal  coaceDt cation  foe  boo  tlw 
■eottoiqr  vill  fmcUon  it*  ii^ortaiit  and  tar  raacUng.     lb*  qoaaciooa  tlxac 
azlating  financial  soncantiatloB  calaa  ahould  b«  carafnllr  couldand  In 
tha  latlalatlva  procaia  dataialnlnt  ttaa  propar  lat  of  Inatitutlonal 
raatrletlona  on  tha  banking  iTata*. 
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Coapouc  DlncUau  Adriaots,  Inc.,  "^MtriH  3,"  ltarch-31,   1979. 


Fimncial   Intar»gdi»rxgi    m  tim  AtticMi 

cincetOD  QniTenity  Fma,    L9M}. 


(Ho  Tack:     HBSS,    1973). 


t  md  Corpofte  Scoct 


Stare  Qvperahlp  1976  Otow  Toi*:     ITSK,   1974). 
Fact  loolt.  vaciooa  U«a*«- 


U.  SMtntiol  SallttiJL.  nrldv  !»»■■■■ 

n.     Xtn  Saliwaa  od  Jota  HcSould.  ^A  Sate  as  the  I«o-Tier  a 
lirfK?*,"  ia  Wall  Strret  u  trtMiLian  e4a.  ■-   G.  Smb*  ■ 


U.      F.  A.   VnlcbaT.    "tukiM: 
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To   fost«r  coapatitlon  and  provld* 

foe  Ealr  and  •ttmetlvm  regulation 

of  th«   financial  induatry 


IN  THB  SBHATE  OF  THE  UKITBD  STATES 


■  Introducad  th«  following  btHi  which  was 

raad   twlc« -and  recarvad.  to  tb«  Coawlttaa  on  Banking,   Housing 
ind  urban  Aftalra. 


Ba   it  anaetad  by  tha  Sanata  and  Houaa  of  Repraaantativaa 
of   tba  Onitad    Stataa  of  amarlca    in    Congraaa  jaaaablad, 

3«c.   I.     That  aactlon  22  of   tha   Invastnent  Crapany  Act  of 
1940   (15  U.S.C.   saOa-22),   la   anandad   by  adding  at  tha  and 
tbarsof  tha  following t 

*tb]  NotwlthatandiTig  paragraph   'Savvnth'   of  section   5136 
of  tha  Ravlsad  Statutaa  oC  tha  United  States   tl2  O.S.C. 
5   24),   aactlona  9,   20,   21,   or   32  of  the  Banking  Act  of  1933 
(12  D.3.C.    5$   335,    337,    37B,   or  78),   or   the  Bank   aolding 
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Coapany  Act  of   1956    (12   D.3.C.    I    1841  «t   acq. ) ,    ■   bank,    a   bank 
koISlng   coapany  or  a   aubsldiary   thereof,    saving*   and   loan 
association,   savings  bank  or  a  credit  uni&n  — 

'(1)     »ay  organit*,   sponsor,  operate,   control  or  r*nd«r 
investnent  advice  to  an  investnsnt  coapany   [including  a  coa- 
pany which  would  b«  an  investMnt  coaptiny  except  for  ths  pro- 
visions of  saction  3(c) (!>  of   this  title) t   Provided ,   however, 
that  such  bank,  bank  holding  coapany  or  subsidiary  thereof, 
savings  and   loan  association,   ssvinga  bank  or  credit  union 
shall  have  registered  as  an  inveataent  adviser  pursuant  to 
IS  O.S.C.   I  80b-3.- 

'(2)  aay  underwrite,  distribute,   sell  or  issue  securities 
of  an  investaeAt  eoApanyi   provided ,   however,   that  the  oCficsrs 
and  employees  of  such  bank,   bank  holding  coapany  or  subsidiary 
thereof,   savings  and    loan  association,   savings   bank  or   credit 
union  who  sell  such   securities  meet   such   standards  with 
respect   to  training,    experience  and   sales  practical   as   the 
United  States  Securities  and   Exchange  CcaBission  or   the 
National  Association  of  Securities  Dealers  shall  prescribe 
by  regulation.* 

Sec.  2.  That  section  3(a)(4)  of  the  Securities  Exchange 
Act  of  1934  (IS  O.S.C.  S?8c(a)(4))  Is  amended  to  read  in  its 
entirety! 

'The  ten  'broker*  aeans  any  person  engaged  in  the  busi- 
ness of  effecting   transactions  in  securities   far  the  account 


dbyGoc^le 


841 


of  othara.  but  do«B  not  includ*  ■  bank,  bank  holding  aoapany 
or  subsidiary  tbcrcoCr  savings  and  loan  association.  ssTings 
baok  or  cradlt  union,  ascapt  ss  providad  in  saction  22(b)  of 
tha  Invastaant  Coapany  Act  eC  1940.* 

Sac.    3.      That  sactien  3[a)[5)   of  tha  Saauritlaa  Eschanga 
Act  of  1934   (15  D.S.C.   I   7ec(a)(5)}   la  anandad   to  raad   in 
its  antlratyt 

'The  tana   'daalar'  Kaana  any  paraon  angagad  in  the 
businass  of  buying  and  sailing  aacuritiaa  tor  bis  own  account 
through  a  broksr  or  otharvlaa>   but  doaa  not   Includa  a  bank, 
bank  holding  ccaipany  or  aubsidiary  tharaof,   aavinga  and  loan 
association,   savings  bank  or  cradit  union,  axcapt  as  providad 
in  saction  12(h)   of  tha   InvaaUaant  Ca«pany  Act  of  1940.  or 
any  person  insofar  as  ha  buya  or  sails  saeuritias  for  his 
own  account,   aitbar   individually  or  in  aona  fiduciary  capacity, 
buc  not  as  part  of  a  ragular  buslnsss.' 

Sac.  4.  mat  saction  2(a)(6)  of  tha  Invastnant  Conpany 
Act  of  1940  (15  D.S.C.  f  80a-2(a)t6)}  la  aMndad  to  raad  in 
its  antlratyt 

"Brokar*   »aana  any  paraon  angagad   in  tha  businaaa 
of  affacting  transactions  in  sacuritiaa  for  tha  account  of 
othara.   but  doas  not  includa  a  bank,   bank  holding  eoapany  or 
subsidiary  tharaof.   aavlngs  and  loan  association>   eavinga 
bank  or  cradit  union,  axcapt  as  provldad   in  saction  22th), 
or  any  parson  solaly  by  rsason  of  tha  fact  that  such  paraon 
is  an  undarwritar  for  ona  or  Mora   invastmant  coapaniaa.' 
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8«c.  S.  That  Mctlon  2(a>(ll)  of  tbc  In*«st«*nt  Coapanr 
Act  et  K940  (IS  D.S.C.  S  80«-2(a)(ll))  !■  aMndcd  ta  read  in 
Its  antlratyt 

'Miaalar'  aaana  any  paraon  raqnlarly  angagad  In  tba 
-■  bnalnaaa-ot  buying  aiid  sailing  sacnritias  for  bis  own  account, 
tlieough  a  brokar  or  otharwisa,   but  doaa  not  incloda  a  bank, 
bank  holding  cMipany  or  subsidiary  thareof.   savings  and  loan 
assoeiatiMi,  savings  bank  or  cradit  anion,  axcapt  as  providad 
in  aaetion  33Ch),  or  an  .inauranca  coaipany,  or  invaatiaant 
eciipany,   or  any  parson   insofar  aa  ha   la  angagad   in   inrastlng, 
rainvasting  or  trading   in  saeurltlaa,  or  owning  or  Holding 
sacuritias  fon-bltS  own-account,  althar  indlTidually  or  in 
aosa  fiduciary  capacity,   but  not  as  part  of  a  ragular  bual- 

Sac.  6.  That  aactlon  3(a)(3)  of  tba  Invaataent  Ceapany 
Act  of  1940  (15  D.S.C.  S  a0a-3(c)O))  is  aMndad  to  raad  in 
its  antixatyi 

"(3)  Any  bank,  «z«apt  as  proridad  In  saction  22(h).  or 
inauranca  coopanyt  any  aavings  and  loan  aaaoclation,  building 
and  loan  association,  cooparativa  bank,  Iwaestaad  association 
or  similar  inatitution,  arcapt  as  providad  In  aactlon  22(h), 
or  any  racalvar,  consarvator,  liquidator,  liquidating  agant, 
or  siailar  official  or  parson  tharaof  or  tbarafora,  or  any 
ccwwn  truat  ;fund  or  aiailar  fund  Maintalnad  by  a  bank  axelu- 
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■i*aly  for  tb«  collcctlv*   inv««bient  of  monvys  contributed 
tb«E*to  ^y  the  bank  in  iti  capacity  aa  a  truataa,  «s«eutor( 
adainlatrator,  or  guardlant  or  any  camon  truat  fund  or 
aiMilar  fund,   established  bafora  Juna  22i   1936,   by  a  corpor- 
ation which   ia  auparriaad  or  asaainad  by  Stata  or  Padaral 
authority  having   auperviaion  ovar  banka.   If  a  majority  of 
th«  units  of  baneficial   intarast  in  auch   fund,   other  than 
unita  owned  by  charitable  or  educational   institutions,   are 
held  under  inatrumenta  providing  for  payment  of  incoae  to 
one  or  More  persons  and  principal  to  another  or  othera.* 

See.   7.     That  aection  202(a)(3)   of  the   Investaent  Advisers 
Act  of  1940   (15  O.S.C  s   B0b-2(a)(3))    la  aMndad   to  read   in 
its  entirety! 

"(3)      'Broker'   neans  any  paraon  engaged   in  the  business 
of  effecting  tranaactlona  in  aecurltlea   for  the  account  of 
others,   but  does  not   Include  a  bank,   bank  holding  company  or 
subsidiary  thereof,   savings  and   loan  association,   savings 
bank  or  credit  union,   except  as  provided   in  section   22(h)   cf 
the  Investaent  Conpany  Act  of  1940.' 

Sec.   8.      That  section  202(a)(7)   of  the  Investnent  Advisers 
Act  of  1940   (15  U.S.C.   f  80b-2(a)l7))    Is  anended   to  read   in 
its  entirety') 

'(7)  'Dealer'  means  any  person  regularly  engaged  in  the 
buainess  of  buying  and  aelllng  securities  for  hla  own  account, 
through  a  broker  or  otherwlae,   but  doea  not  include  a  bank. 
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bank  holding  eonpany  or  aubaldlary  tharoof,    saTings  and   loan 
aaaociatlon,   savings  bank  or  cradit  union,  axcapt  as  providad 
In  svctlen  J2(b)  of  tha  InvasUent  CoapaiiV  Act  of  1940*  or 
an  inauranc*  eonpany,  or  Invaataant  eonpany,  or  any  parson 
Insofar  as  ha  Is  angagad-  in  Invastlngf   ralnvasting  or  trading 
in  aecurltlaa,   or   In  owning   or  holding   aecuritiaa,    for  bis 
own  account,  slthsr  Individually  or  in  soaa   fiduciary  capa- 
city! .but  not  as  part  of  a  ragular  buslnsss.' 

Sac.   9.     That  ssctlon '202(s)(ll)   of  tb*   invsstMnt 
Advlsars  Act  of  1940   (IS  D.S.C.   S  a0b-2ta)  (11) }   Is  BMndad 
to  raad  in  Its  antlrstyt 

'(ID      'Invastaent  advlssr'  aaans  any  parson  who,   for 
coapansatlon ,   sngaqes  In  tfta  buslnssa  of  advising  otharSt 
eltbar  dlrsctly  or  through  publlcsti«ns  or  writings,   as  to 
tha  value  of   sacurltiaa  or  as   to   th«   advisability  of   Invast- 
Ing   in,   purchasing,  or  selling  sscuritias,   or  who,   tor  ca»- 
pansation  and  as  part  of  a  regular  buslnass.   Issues  or  prai- 
ulgates  analyses  or  reports  concerning  securitlesi   but  does 
not  Include   (A)   a  bank,  bank  balding  cooipany  as  defined   In 
tb«  sank  Boldlng  Conpsny  Act  of  19S6  which   la  not  an  Invsst- 
■snt  eoBpany,   savings  and  loan  association,   savings  bank  or 
credit  unloHf  except  ss  provided   in  sactlon  22(h)  of  the 
Invesuwnt  Coapany  Act  of  1940i    (B)   any  lawyer,   accountant, 
engineer,  or  teacher  whose  perfomanca  of  such  services  Is 
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•olaly  Incidental  to  th*  praatlc*  oC  his  proecBsloni    [O   «ny 
broker  or  d«al«r  wbes*  parfonunca  ol  auch  ■•rricva   is  aolely 
incidental  to  th«  conduct  of  bis  buainvaa  aa  ■  brokar  or 
daalar  and  who  racaivaa  no  apaoial  conpanaation  tbaraCorai 
(D)   tba  publiabar  of  any  bona  flda  nawspapar.  aawa  aatiasina 
or -boalnaaa  ec  financial  publication  of  ganaral  and  regular 
clrculationt    tt>  any  paraon  whoaa  advioa,  analyaaa.  or  raporta 
ralata  to  no  aaeurltiaa  otttar  than  aacuritlaa  irtiich  arc  dlract 
obltgatlona  of  or  obliqationa  guaraataad  aa  to  principal  or 
intaraat  by  tba  Dnitad  Stataar  or  aaciiritiaa   iaauad  or  quar- 
antaad  by  corporationa   in  wtiioh  tha  ttnitad  Stataa  haa  a 
direct  or  Indirect  intereat  trtiicb  ahall  have  bean  deaignated 
by  tha  Secretary  of  tba  Traaaury.  purauant  to  section  78c{a) 
tl2)   of  thia  title,   aa  exempted  aecuritiea  for  tha  purpoaea 
of  the  Seeuritiea  Bxchanga  Act  of  1934i   or   (P)   auch  other 
paraona  not  within  tha   intent  of   thia  paragraph,   aa  tba 
Comiaaion  May  deaignata  by  rulea  and  regulationa  or  order.' 
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5UMHARY  OF  THE  BILL 

The  Bill  snands  the  Inveatoent  Conpapy  Act  of  1940  to 
pacmlt  banka,  bank  boldtng  conpanlea  oi  th*ii  subaidLaiieai 
savings  and  loan  associations,  savings  banks,  and  credit 
unl6ns  to  organize,  sponsor,  operate,  control  oi  render  in- 
vestnent  advice  to  an  iavestoent  company,  provided  that  the 
banking  institution  is  registered  as  an  investment  advlaec 
undec  the  Investnent  Advisers  Act  of  1940.   The  Bill  also 
permits  banking  instltutiona  to  undeiwiltei  distribute,  sell 
o[  issue  aecurltiaa  of  an  investment  company,  provided  that 
banking  institution  aalesmen  satisfy  the  tiaining>  licensing 
and  examination  requirements  of  the  Securities  and  Exchange 
Conmisaion  and  the  National  Asaociation  of  Securities 
Dealers. 

Tha  Bill  provides  for  corresponding  regulation  of  corce- 
aponding  activities.   When  banking  inatltutions  enter  the 
field  of  organizing,  sponsoring,  operating  or  advising  mutual 
funda,  there  ia  no  difference  between  that  activity  and  that 
of  a  non-bank  mutual  fund  aponaor,  organizer,  controlling 
firm  or  adviser,  aufficient  to  justify  a  different  regulatory 
approach,   dor  is  there  any  reason  to  diatinguiah  between 
bank  and  non-bank  mutual  fund  underwriters,  distributors, 
sellers  or  issuers.  While  the  banking  regulatory  agencies 
may  have  available  laws  or  regulations  that  could  govern 
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poccions  of  thas*  n«w  accivitios,  ch*  banking  rules  w«t* 
d««i9nad  to  cnhanc*  the  Integrity  of  banking  institutions, 
not  to  pfotect  Investors  or  to  guard  against  abuses  when 
banks  enter  the  nutual  fund  business.  Hor,saveci  the  banking 
agencies,  including  the  Federal  Reserve  Board.  CoMptcolIer  of 
the  Currency,  Federal  Deposit  Insurance  Corporation,  Federal 
HoM  Loan  Bank  Board  and  the  National  Credit  Union  Adninistca- 
tlon  Board,  apply  different  regulations  with  varying  degrees 
of  expertise  and  enforceaent  vigor. 

Entry  oE  banking  Institutions  Into  the  BUtual  fund  busi- 
ness Is  too  laportant  a  step  to  undertake  on  the  basis  of  an 
array  of  inconsistent  regulatory  obligation*,  adulnlstered  by 
agencies  that  are  unfanlliar  witb  the  field.   Investors  In 
bank -sponsored  funds  are  entitled  to  the  saaa  degree  of  pro- 
tection, to  enjoy  the  sane  expertise  and  to  obtain  the  saae 
type  of  inforaation  from  their  advisers,  as  investors  In  non- 
bank  sponsored  fundi.   Any  other  tresbaent  of  bank -sponsored 
funds  invites  a  conflicting  hodge-podge  of  regulatory  obliga- 
tions which  will  tend  to  detract  from  the  protection  afforded 
investors,  confuse  the  public,  and  lower  confidence  in  the 
integrity  of  all  collective  investment  aedia. 
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To  ifostec  ccapBticion  and  provld* 

tor  Cair  and  effective  regulation 

of   the   financial    industry 


IN  THE    SENATE   OF   THE   UNITED   STATES 


introduced  Che  following  billt  tAlch  was 
read  twice  and  relerred  to  the  Coomlttae  on  Banking,  Housing 
ind  Orban  Affair*. 


Be   it  enacted   by    the   Senate   and   Houae  of    Rcpresentativea 
of  the  United   Statoa  of  America   in   Congreaa  aaaeabled. 

Sec.  1.  That  the  Investnient  Adviseca  Act  of  1940  (15 
U.S.C.  5  SOb-1  et  seq.)  is  amended  by  adding  a  new  section 
80b-3A  following    section    S0b-3t 

•B0b-3A 

'Notwithstanding   paragraph    'Seventh'    of   section   S136   of 
the  Revised  Statutes  of   the  United  States   (12  U.S.C.   s   2i), 
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Mctiona  20,   21.  or  33  of  th«  Banking  Act  of  1933   (12  U.8.C, 
SS  377,   3iB  or  78]  or  th«  Bank  Holding  Ooiipany  Act  of  1956 
[12  U.S^C.   s   1841  ct  avq.l,  an  InvaatMant  «dvi«*r  raglatvrad 

pursuant  to  IS  D.S.C.   S  80b-3,  which  bn  October  ,   1981, 

organised,   sponaored,  operated  or  rendered   InTeatment  advice 
to  an'  open-end  inveataent  conpany,   or,   suel)  advlaer'a  parent, 
affiliate,  or  subaldiary,   upon  filing  a  certificate  of  alec^ 
tion  with  the  Coaptroller  of  the  Currency,  nay  eserelae  all 
the  powers  of  a  national  banking  aaaociatlont   provided,   ha«*<Mr« 
that'aucb  adviaer,   or  such  adviaar'a  parent,  affiliate  or       ^ 
aubaldiary,   shall  not  be  deemed   a   'national  banking  aaaociation' 
for  the  purposea  of  the  McPadden  Act,    (12  CJ.S.C.   f36)   nor  be 
deened   a  'bank'  or  'bank   holding  coaipany  or  aubaldiary  thereof 
for  the  purpoaaa  of  the  Douglas  Aaendnent  to  the  Bank  Holding 
Conpany  Act   112  D.S.C.   fie42(d)}. 

Sac.    2.      That  paragraph  'Seventh'  of  aaction  5136  of   the 
Revised   Statutes  of   the  United  States   [12  U.S.C.   $  24),   la 
aaended  by  adding  the  wordai   'Except  aa  provided   In  aectlon 
80b-3A  of  the   Investment  Advlaara  Act,'   before  the  wordsi   'the 
business  of  dealing    in   securities   and   stock,* 

See,    3.     That  section  32  of   the  Banking  Act  of  1933 
(12  D.S.C.   S   78),   is  aaended  by  adding  the  wordsi   'Except  aa 
provided   in  aectlon  aob-3A  of   the   Inveatment  Advisers  Act,* 
at  the  beginning  of   such   section. 


dbyGoot^Ic 


S«c.   4.     ItMt  Mction  30  o£  ttie  Banking  Act  of  1933 
(II  O.S.C.   I   3T7}>,   hm  utvndad  by  adding   tb«  wordst   '•xe«pt  a* 
providad  in  ■•ctton  S0b-9A  .of   tba  invaatmAt  kdvisara  Act,* 
bafOE*  tha  wordai   'no  aaabar  bank  «hall  ba  atfil-latad  In  any 

Sac.   5.     That  sactlon  21-ot  tba  Banking  Act  oC  1933   (13 
O.S.C.    S   278)(    la  WMndadfay   adding   the  vordSi    'eicapt  aa 
provldad   in  aaction  8l>b-3A  of  tha   Invaataant  Advisara  Act>* 
bafora  tba  wordai  -'to  angaga  at  tha  aaaa  tiaa   to  any  axtant 
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SUHtttRY  OF  THE  BILL 

Th*  Bill  would  Bov*  a  stap  closer  to  a  truly  *lev«l 
playing  field*  in  tha  financial  sacvicaa  araa  by  granting 
ragistared  invaataant  adviaars  to  nutual  funda  (or,  at  ttia 
option  of  such  advisee,  tha  advissr'a  pacant,  affiliate  or  > 
■ubsidiary)  the  powecs  of  a  national  banking  aaspciation..  The  ,,, 
8111  thus  cooplenents  S.  1720,  which  would  permit  a  variety, 
of  banking  institutions  to  sponsor  nutual  funds. 

Aa  drafted,  S.  1720  doss  not  provide  for  aecurities 
firns  to  engage  in  the  business  of  banking.,  .Thus,  for  exaopls,. 
although  S.  1720  would  peiait  Cit.lBank  to  sponsor  mutual 
funds,  it  does  not  permit  Kerrlll.  Lynch  to  engage  in  any 
banking  function.   The  Bill  would  conplement  5.  1720  by  pro- 
viding for  a  reciprocal  enhancement  of  the  powers  of  registered 
invastment  advisers  for  open-end  investment  companies  {i.e. , 
'mutual  funds').   Thus,  just  as  banking  institutions  wo.uld  be 
permitted  to  enter  the  mutual  fund  business  —  a  conpetitlva 
field  heretofore  occupied  solely  by  investment  advisers  and 
their  investment  companies  —  registered  investment  advisers 
of  mutual  funds  would  be  permitted  to  compete  with  banks  in 
areas  previously  reserved  to  banks. 

This  type  of  reciprocal  competitive  opportunity  la 
absolutely  essential  If  banking  institutions  are  not,  to  be 
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giv«n  unconsclonabl*  eoapatltiv*  advantages  in  th*  financial 
induBtry. 

For  axMipl*,   banks  already  have  the  ability  to  accept 
deposits  and  obtain  deposit   Insuiance,   antf  have  special  access 
to  the   'discount  window*   and  federal   funds  aarket  »m  sources 
ot  'wholesale'  Money  — •  c«apared  to  the  'retail'   rates  at 
which  nutual    funds  and   thelc    advlBera   nuat  borrow.      Even  witb 
the  enactment  of  this  Bill,   however,   banka  will  continue  to 
enjoy  oettain  copetltive  .advantages.     For  exaaple,   banks 
enjoy  tax  advantages,    including  the  ability  to  leduce  tax 
liabilities  by  deducting   inteceat  paid  on  funds  borrowed   to 
hold   tax-exenpt  ••cucitiea,   and  have  been  permitted  to  deduct 
their  reBecves  against  future  loan  losses  fron  gcos*  incoaw. 
Banka  have  also  been  protected   ftoa  rigorous  conpetition  by 
laws  such  as   the  HcFadden  Act  which    Impose   restrictions  on 
intscestate  competition.      Banks   also  possess  a  built-in  advantage 
in  aarketlng   a  new  Investaent  aediua  since  they  have  a  captive 
■arket  In  the  tocm  oC  of   theit  current,   and  easily  accessible 
cuatoaecs. 

In  short,   the  Bill  provides  for   an  enhancesent  at  the 
powers  of  autual  fund   investment  advisers  to  coapleaent  the 
new  powers  proposed  to  be  granted  to  banking   inatltutions. 
This  enhanceaent  will  enable  the  nutual   fund   industry  to 
cowpete  on  a  ntore   fair    (although  still   not  equal)    basis,   with 
the  financial  and  aarketlng  aight  of  the  banking   Industry. 
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In  addition,   th«  HcFaddan  Act  and  tha  Douglas  Aaandmant, 
which  prevent  banking   institutions  fioa  conducting  a  banking 
busineaa   in  bOi*  than  ona  atsta,    hava  laad   to  th*  deveiopoant 
of  nationvi4w  ayataBa  of  coctaapondant  banks  through  which 
tlM  largeat  banks  provide  •  variety  o£  seivieas  to  the;  snallat 
banks  and   thelc  custoatcrs.     As  has  b«en  made  cleac   thcough 
legialativa  pcoposals  sponsored  by  lacge  banks,    it  is  conteaplated 
that.    It  the  Glass-Steagall  Act   is  aodlflfad  oc   capealad, 
these  correspondent  relationships  will  be  utilised  by  the 
large  banks  to  distcibuta  securities  products  and  services 
throogh  a  chain  oC  local  banks,     in  each  coaauRity«  these 
securities  activities  will  be  linked  to  the  banking   aacvlces 
provided  by  local  banks   to  their  banking  custoners. 

Thus,   even  if  advisers  ware  granted  national  banking 
association  powers,   advisers  arguably  night  be  shackled  by 
restrictions  on   Interstate  banking   activitiea  which  the  big 
banks  have  been  able  to  overcowe  through  their  correspondent 
systea.      In  order   to  aitigate  this  aajor   competitive  advantage, 
the  Bill  clearly  exepipts  advisors  fron  the  restrictions  on 
naltonwide  banking  which  are   iapoaed  by  tiba  HcPaddan  Act  and 
the  Douglas  Aaendoent. 
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APPEMDIX  D 


FENSION  WORLD— amnm\  m.  tWlS 


Abank  at  work: 

pK>duciiig  positive  investment  results 


The  Philadelphia  National  Bank's  commingled  equity 
fund  for  employee  benefit  trusts  has  out-perforroed  both 
the  Dow-Joncs  Index  and  Standard  &  Poor's  Index  for  the 
5  years  ended  June  30.  1975.  as  follows: 


PNB  offers  a  high  level  of  experience  and  penonalized 
service  to  meet  the  objectives  of  each  fund.  You'll  find  that 
PNB's  investment  management  services  arc  tailored  to  your 
-needs  and  specific  requirements.  And  we  provide  the  spe- 
cialized services  of  securities'  and  economic  research,  port- 
Iblio  management  and  close  personal  account  supervision. 
We  are  just  the  right  size  to  do  these  things  most  efficiendy 
and  to  make  dcciskins  with  speed  and  fiexibiU^. 

To  learn  how  these  results  were  achieved,  call  Harry 
A.  Dorian  at  (215)  629-4031. 


930  Philadelphia  National  Bank 
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INSTTTUTlONllL  INVESTOR-A 


Our  past  ismore 
dian  just  pa*feM'iiiance. 

Maphiloscq^ 
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/'E.VS/O.viai.SlECTME.NTI— April  M.M 


A  lot  of  fund  managers 
are  happy  to  equalthe 

SSiPaverage. 

Wfe  start  there. 


=,  Google 


ONSa  NVESTMENTS    May  ">  I*™ 
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IkiffftiflON^L  IKVESTOR^ 
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OVER  THE  LAST  DECADE,  THE 
NATIONAL  BANK  Ot  IWIItOrr  CtM- 
MINGLED  EQUITY  FUNDS  HAVE  OUT- 
ratFORMED  «7%   OF  THE  BECEER 


^  muqady  diKipliiMd  ippfoadi  to 


THIS  MCORD  IS  A  RESULT  OF:  „.■,,„„  .„,.„  mCHASEl  L. 

•  Cootitleiill]'  inperior  pcifonaincc  FOERSTERLING,   Vkc   Pmidnit. 

from  pdk  to  peik.  Duugh  lo  mMith.  Trat  tovatmenl  Deuuuueut,  Nuioail 

__. J ,_.  "  ak  o(  Delreil  (313)  22S-2S20. 


nid  over  full  muliet  cyc\a. 


\  Trust  Divisian 
ijgm  National  Bank 
"■^  of  Detroit 
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PENSIONS  U  IKyESTMENTS—talj  SI.  im 


Compare  your 

Fixad  Income  FUnd  with  the 

one  we  manage. 


doOin  of  cmptoycc  benefil 
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INSTnUTlONAL  INVESTOR    MuTMbtr.  l«n 


lb  diooseanxMKy  manage; 
first  measure  cfflisistency 
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NEWARK  ST^R-LEDCEH— ApwilU 


Take  a  longer  look  at 
investment  performance. 
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SESSIONS  a  ISy£STME.vn—l 


CHART  YOUR 
PENSION  FUND'S 
PERFORMANCE 
RIGHT  HERE. 

YOa  NAT  BE  SORPRISED  BT  WHAT  YOa  DISCOVER. 

Security  Tnat  ta  a  top  9 
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lySTlTUTIOML  INVESTOR— 


THE  IMPORIANT IHIHG  IStrr  HOW  BIG  yOUR 
MVESIMEHT  MAMAGER  IS. 
ITS  HOV/ BIG  yOUR  RnURN  IS. 
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PENSIONS  tf  WfESrMaVTa— April  a,  11 


rrS  ABOUT  TIME  INVESTMEMT  MAMAGERS 
WERE  JUDGED  OK  THEIR  SUCCESSES  INSTEAD  OF 
THEIR  ADDRESSES. 


In  ofhet  words,  it's  aboui 
dut  managen  of  en^Joyee  benefit  plans 
realized  that  you  don't  rave  K) 
be  located  in  one  of  die  great 
investment  centers  to  have 


A^ 


Take  I  . 
Firt  National 
fiani.*e'i 
the  hub  of  the 
indusnv.  yet 
hasbeenouti. 
itvluscrystandattU  for  years. 

1972-76  is  a  gsodexan 
pie.  During  that  tune,  ourCor- 
porate  commingled  equity  fiinift 
rate  of  return  was  79  percent 
versus  only  4.9  percent  for 
die  Standard  &  Fbot's  500. 
And  for  1976  itself.  OUT 

14  points  hitler  than  the  SSiP- 

ahefiy38.5peicent. 

How  can  a  hank  from  Bif' 
min^iam  get  diis  kind  of  results 
for  its  clients?  Because  despite  all 
the  myths  and  misunderstand' 
in^,  it's  still  philosophy  that 
determines  investment  success. 
Not  geogtai^y. 

And  we  have  a  philcsojJiy 
that  Msdd  be  just  as  soutvJ  rro 
maiter  where  we  had  our  office. 
Which  is  simply  that  If  you 
consistendy  buy  stods  that  are 


undervalued  and  then  sell  them 
when  they  reach  lull  value, 
the  results  will  be  c«xi- 
tenrlygsod, 
Asar^ulrofthis 
philosophy,  we  already  have 
._  otihe  largest  tnstdepaitments 
Southeast.  Arxj  it's  still  growing. 
._..  just  gjes  to  show  that  there  musi 
lot  of  peo[Je  out  there  «i4v)  are  moiE 


If  you're  one  of  (hem,  please  contact 
Davis  H.  Cren^w,  Vice  Resident 
and  Trust  Marketing  Officer,  The 
Rist  National  Bankof  Bumrn^iam, 
EO.  Box  11007,  Bitmin^iam,  Ala. 
35288;  tel.  (205)  326-5397    j^ 
TMi  H»r  NKnONML  a 


8/RMIN6HAM 
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INSTITUTIONAL 
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sniig  ^  ^ 
feffid^mcbme  market 
isjsoase  and  monep 


Becker 


Thiir 


Ihisu  without  ]mpiiirinit  the  quality  at  tht  portlolici.  98.45%  ol  the 
maHict  value  ii  in  GDvemmenls.  Atencles  <nd  AAA  Corponte  Bonds. 
W(  Itel  thl9  Is  Ihe  typr  ol  hand  mannnFinenl  you  shouict  be  lookiiu;  for 

mil  raui  861-4900  or  wnte  thf  tnai  Group.  New  Business  Division.' 
N'Btioniii  Cit}'  Bank.  S33  Euclitl  At-enuc.  Of  >'eii»d.  Ohio  44U4. 

NaHonalCHyBank 

Qevdand-Ohio 
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PENSIONS  VINVESTMEyn—i 


It  takes  a  broad  range  of  in 
fund  objectives  today. 

Here's  how  the  people  of  FirsI  Chicago,  with  investment 
T«spoiisIbilfty  for  $8.8  billion,  can  provicie  diversification  that's 
beyond  llie  realm  of  other  major  money  managers. 
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National  Bank  of  Chicago 
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How  international  diversification 

improves  return  and  reduces  volatility 

for  Morgan's  investment  clients 


The  Morgan  Bank 
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IVALL  STREET  J0L'R.\1L—iaBt  M,  1919 


Why  pension  fund  sponsors 

are  choosing  IVlorgan 
for  fixed-income  manasement 


Mrns  ba  •  t^V*,  lUU 

•vlWt  mJiWwIy  In  ilw  IkI- 
Inamm  Ml  Tb  Hn  otly  IH; 
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The  Morgan  Bank 


I  ,y  Google 


INSTITUTIONAL  INt'ESTOR~, 


EVEN  IFYOUR  PENSION  FUND 
HADAGOODYEAR, 

TILL  IT  TO 
THE  MARINE 


As  good  as  our  performance  is. 
Marine  Midland  doesn't  believe  that 
performance  ia  the  only  way  to  judge 
management.  We  believe  there  are 
other  important  issues  to  consider 
in  addition. 

That's  why  you  should  ask  your' 
self  these  questions— even  if  your 
pension  fund  had  a  good  year. 

Does  the  performance  nin  hot  and 
cold  as  the  market  runs  hot  and  cold? 

Will  the  investment  philoaophy 
that  worked  in  the  past  be  flexible 
enough  to  work  tomorrow? 

Do  you  feel  comfortable  with  the 
long-term  goals  set  up  for  you? 

Understanding  this  total  picture 
is  the  way  we  approach  pension  funds. 
And  ifa  paid  off. 

Manne  Midland  had  the  highest 
rate  of  return  on  a  5-year  basis  for 


collective  equity  funds  among  the 
largest  25  U .  S .  bank  trust  departments.' 

We  also  ranked  First  in  1-year 
performance.  And  number  seven  in  the 
3-year  category.  (All  periods 
ending  12/31/77.1' 

In  fact.  Marine  Midland  is  one  of 
the  few  major  investment  managers 
whose  collective  equity  fund  has  beaten 
the  Standard  &  ftor's  average  over 
the  last  5  years. 

If  you  want  the  kind  of  perf ormar 
that  goes  deeper  than  just  a  good 
rate  of  return,  tell  it  to  the  Marine. 
Contact  Judith  M.  I^epaiiowski, 
Marine  Midland  Bank, 
250  Fork  Avenue,  N.Y..  N.Y.  10017. 
telephone  1212)  M94649. 


MARINE  MIDLAND  BANK( 
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Your  companj'^  employee  benefit  plan  cant  profit 
fromabadfit 


EnSA  AMIK 


TOisrn 
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CAM  BUY. 


fllS.000.  "ba  prnii 
tciitan  inil  btfin  IS  I 


caUlMMtUinOk     : 


itrocMdilllaoO..  ' 


mMyaiwawmta.Tts'i  SiOOpntlMfraviaaadw         RnlKcanorpiKadin, 

twoBMit'iikntnK.  =_._- i.,„_     ...         ._      _  .     . 

■  11  III  i[Hiini  ■■■!  tm  III  ■  Ha*  inwiWurM.  Kdnri         iflMO.S»yiiiii—i 

HcnritThMtvnnt  B«A ««™b ««*•  tn*rt-    (tafwidiMNrTw-" 

riilinl  iliiiiiimliMi    ".  Mg ^mai amnnwmtt  "feflodaEl , 


Rrst  Federal  Savings  ^> 

MONE\r 
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Announcing 

Atlantic  Federal  Savings    - 
Money  Fundt 


AWMF  (AtUnil*  rMcm  Swln^  Maatf  FuAd)  U  M  Unmt»u* 
tftpoRunU)' aflend  D)' AUuuic  FMcnl  Snnn^  &  Loan  iD^Mnacd  bjr  ■■ 
'bKkBlb)rUicaS.Canmasil.grnr* 


had^'of  hnipt  M  th>  dM*  Uv'luwbaM. 


AFSMP  FEATURES 

•  Sfaort-term.  varlablcTldd  -~    ■     -.-^  ■ ; 
.  •  No  penal^  for  early  withdrawal 

•  No  brokcragi*  fees  or  service  cbaiges    .. 

•  Secured  Investment     -   .'-  '. 


14.25% 

$1,000.00 

lAtlantJc(«deral 

\  SaringividLan 


S»s 
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Now  there's  a 
money  fund  with  r! 
real-time  interest: 

full-time  security- 


The  Bay  view  Fedenl . 
MoocyFuiKt 

BajrVttw  FUr^  amopft  Con 


fataabnentsecnri^  r: 


■KngtioNMac  kksSSDO 
Tam-wuim. %u «n tti*(b«  - 


1^^ btivVfaw  FedHilSirap, 


dM  ndvadSnvvKl  Los 


A  perftct  besuinni^ 

Obtmw  tncnv  ted  ■  I 
■vbiaiiDiBMCDil 


kOv 


ili  I 

ml 

g 

I  1 
m 
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M^liington 

Mutual 
amtouitces 

Hexifund 

Rodfund  vrodcs  like  2  money  madet  fimd'^M  cam  a  high  nnc 
.,  cfinteicstdvuftucQiaEcsncdd)tYub»etfacfieedoiniO0e[auc 

anytime  &oni  8  s>  84  d^  viifaoui  a  penal^  And  )0u  can 
" gainiyaslinleaslSDOOascfenasyJulife. 


•■cj-,^w-:i--^ 

■  yrS-srr-rr- 

•*«--,         ,   .  , 

iofjxsei 

. —fis;.— ._ 

rr-i-w     "■" 

■-^^i-^;;^:;- ' 

-  Sl__i^A.^ 

g:^ss;:::ss=" 

.'  SAT-"" 

Hbt*TM«><wJ 

^SSCTiSi, 

issrsaxis 

^r^,. 

Ss5SSS 

rsa^ 
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NEU  YORK  TIMES.  Wa<ln«*<U]r.  Kay  20.  L981 


COtTNTY  FEDERAL 
mVESrORS  FUND 

K  piys  MonviHMvkat  rates  for  iRvestrrwrits  of  S1000  or  mora, 
ind  ym  can  wtthdnw  at  anytims,  After  th«  10th  da^  without  pwaltyl 
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HACSW 

""■ 

■OM  IB  fH  •■  ma  W IM  SB) 

iMMnataMiM^na 

»....y"^ 

(cwvomerrr 

unoiAM* 

aauapMisaniaw 

•rSVa— 

. 

COUNTY 
FEDERAL 
SAVINC3S 


COONTY 

FEDERAL 

INVESTORS 

FUND 

Money-Maiket  Rates 
on  as  little  as 

*iooo 

for  10  to  89  days. 

•  NOnSXS  •WKWUIES 
•  NOFSS 
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A  NEW  INVESTMENT  FUND  FROM  COUNTY  FEDERAL 
THAT  PAYS  MONEY-MARXn  RATES  ON  SIOOO  OR  MORE 
...  AND  YOU  CAN  WITHDRAW  AT  ANY  TIME  AFTER 
THE  1001  DAY  WITHOUT  PBIAIIY. 


INVUTMUm. 


Mniiatleni  tojiurctwH 
E«Md  By  a  U.&  Qooatm 


OUAJtANTUO  ttlTURN  WITH  MO 

miALrr  km  CARtr  withorawal. 


maiK  Ag*ney  SkuMv,  tor  a  Mrm  ol  10  u  aa 
^yt^Miien  CnMv'MMrai  gi 

Bwwpiwiott" 
MINIMUM  tNVirnyiiMT  IS 

nOM  OH  MOHI.- 

hnwWpM*otI100.TlwKmli«g 

lou  Open  ■  r»<oa  H.O.VI  eh»aunq  « 


W  FSUc! 


Agtrqi  S«cunliL  Sinea  it  l>  no 
■ecMffl.  H  «  not  Inaund  By  i 
County  Fadam  guarmimat  r 
■aawani  anfl  al  aamad  imari 
turnMManytknajfWMtmidty  No  paroal 

HIOH-limilUT  RATI  OUAIUNTVIO 
■V  COUNTY  FtOIRAL. 

TlM  Raid  guaramaaa  in 


Available  at  any  County  Fedei^  otflca  listed  on  reverse. 


tm 
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An  ExceptkMial 
Investment  Opportunity 

TheCharter 
Investment  Fund 


■ 


is  the  newst  ooaumtment  from  Amencan  Charter 
12%  on  SnOO  for  89  (hys,  muanteed.  Vith  no 
biDteiage  fees.  Nd  service  (ffiuges.  And  no  lisk. 


^    , , , . 

iMnimi 

asSi 

IH»*I» 

SS  llOWi 

IMM-ii* 

=S  12.50% 

Bs- 


SfJ2^  SriC.!"S."3?i^  ^»iS2ii 

i^^r  s^^-  •==• 

%2^  ¥^m^^ 
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^^inancial  Federal*? 
H&i^stors  Group  Fund! ' 

■  ."IJ^Risk,  No  Benalty,  No  Fee  Ihvestmg 
for]rhpse  Who  Want  The  Market  Rates  of  A 
3- JtjIW,0pO  Investment  for  Only  1,000 


Your  tocan*!  Etua 
ItGiunatMd 
tar  up  to  49  Dayi 


' -;,  $5000  oc  Mora 


■  0«Mrt*ig  1^4  iiwtflrCi 


Finanr-ial  -j^FiaHAr^I  ?jtvinge   ' 
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Midlandnnanclal  Introduces 
I         No  Risk,  No  Penalty,  No  Fee  Investing 

For  Those  Who  Want  High  Marlcet  Rates 
\  ,.    For  Only  a  51,000  Investment. 

t        Investors  Group  Fund^^i. 
jlxclusively  aS  Midlaind  Financiiil 
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-I  Mnvul  mr  own  Hoom  ^ringt  U^uU 
Amtt  FaaJ.  Sa  dMk.  No  maam—. 


Home  Savings  Liquid  Asset  Fund: 

13.00^i 


GUUWNTEED 
I  tmtRtSTKX 


MINIMUM  INVETMBn- 

ANNUU.  EAKNED  WTERter. 

$1000-$4?99 

s=rtsr_    12% 

$5000  and  up* 

srsssj,    13% 

i^^S. 


PSI! 


dbyGoc^le 


Now^OOO 
^  Dwswfaat 


Hi^  nxerest. 

ItusediDiakeS10,000 
aiid6  monibs  otliaid  labor  in 
comiaw  aTBiilAccoumii} 
14.00%  eamiLBuinowiycu 
br  i4mv  fotcaa  get  the  same 
ifliKJ  CI  iiigii  interest  wtsi 
a  men  SIOOO.  In  89  days. 


Because  unlike  the  cos: 
cf  eveiythii^eise.  cbe  cost  ci 
maidrg  araiey  just  got  low's 
I" 


ROOOO       lUDwi  I 


I  ?S!tffgd  i  ■'1^     J'O'" 


Quite  a  diSeence  in 
numbers,  but  vsrv  linle  dif- 
fittEncecnthe  bcatom  line. 

Ii:'3  an  im]ovati'<c  idea 
torn  Allsiat&Savii^  called 
(iie  Easr  Mcney  Firid  An 
tDvescnem  oppcromic? 
secuieJ  bj-  the  U^.  Govern- 
man  cr  L(S  Government 
Agency  securides.  (Tnis  fimd 
j«  Txir  3  fwwinss  acpaunt  cr 
deposit  and  is  nx  insured 
t?  the  Fedoal  Savings  and 
Loan  InsmaoceCorporanccL) 
_    Tijur  interest  is  auann- 
teed  wtei  fiinds  aie  aekl 


Mcnev  Fund,  tring  in 
StOOO  (or  more  ifvou'd  like, 
in  multiples  of  3100)  akxig 
with  aSlOO  minimum  to 
openanEasyNtaiej-  Check- 
ing Accoudl 

Sowhynotgiabjmar- 
sdfagoodbuy? 


■maOOOl  D  BU-^ZMT  Ifc 


Bcwaiiir5ii^y»wgi«a»|»>teMi 
Sua  iB^  arjem  tJa»aiMCjiiiii 


s:sa.>sSfs^ 


Allstate  Savings 


roftaiMiff-^T««Miia*sjjjS^j' 
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Announcing  World's 
Secured  Money  Fund 

.  Rfflnlmum  Deipostt:S2.500  Term:  4, 8  or  12  weeks 

Wtaritfa  Saeurad  Wwwr  ^umt  CartDleatM  w%  fuUr  Mcurad  by  U^  Oowanifnant  ana 
Fadaral-Aiganey  Qonda,  Rataa  ara  aai  dtfy  aM  guaramaad  for  matarm  at  tn* 
' -cantAcsa.  Ng  panaity  taaaaaaaad  for  aaiiy  witMrswai,  aimeugn  ■  S10  pncaaaMig 
faa  will  &■  cQargart.  Sine*  Wonay  FuM  Canfleataa  an  noi  Mvinga  accourrti  or 
diaooaUa.ttia*aeantflcaiaaarrnotinaur«8bytfi»FadaralSavjngian01.oa(T  . 


WORLD  SAVINGS  id 

103  offleaB  througlMut  CalHemia, 

MBMSa  M  BUJON  GOU30I  WEST  RNANCIAL  COfVbfUTION  * 
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Wash.    Post  June   1.    1981 


Cwitral  Katlonal'a  MONCY  MARKCT  FUND 


14^2' 


CUARANTEED! 

"bnlSiiort  term,"". 
Money  Market  Fund 
.C,lnve»tment8*^=^ 


MVtiwMkb 


ItaM  HapwtMM  AflnOTMit  allows  IDvaMori  to 

witn<a«wtti«rantira^ivMtnwiipluilnlare9twnan  -: 
agrMRMMtsrminatnOAnnagollsuforsufiw-r:  3 
qtjantitolSwMtctarmi.     .. .  ^    - 


Central  National  E^nkovmooa 


439-4000  . 
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OHMCA  WORLD- HERALD,   June  3,  1981 


Hrst  Eederal  Lincoln 
offers«.^^v^ 

MoneyEund 


14^611  t5X»04' 


ANNUU.  INTEREST  RAIE 


ANNUUJZEDYIEU) 


If  rates  go  Up 

%u  en  oh  aivHiit  (f  M^10  oMt  br 
afSSOOocTncRtovwrUoMTFunl  Ths 

If  rates  go  down 


Ovevdiafit  for  dbedcing 

«w  knOQWi  to  UcmrFmd  c«  bt  iBBl  ■  m 
iiinii>rtiiliHmii'Mi'"'i'i  ^'■" 


CompaieodiCT  dans  and 
dien  stop  in  anyTirst 
Rderal  Lincoln  office 
and  start  >cur  Moner^fiuvi 


^SSSS=^     FHIBIAL 


Mone>{iind« 
agoodEeaapn 
-to  change  whete 
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Introducing 

Tlie  BanWng  Center's 

Guaranteed  Investment  Fund 


yooH 


'f4.25% 


15.275%  16.090% 


sn2iimisns 

12.00%  [12.94% 


The  Banking  Center 
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Guaranteed  Investment  Fund  ^«S? 


Repurchase  Agreement 


NEITHEn  TMS  AOnEEMENT  NOR  YOUR  MTEREST 
MTHESE  SECunTl£S  S  A  DEPOSIT  NETTMB* 
IMS  AOnEEMENT  NOR  <lOUR  INTEHEST  m  THESE 
SECUnmESSWSUnB>S¥'mEFEDERM.  DEPOSIT 
(F«OI«|  MSUHMCIiCDRPORAnCN. 

T)*viioiM«>wH«Miinti««MCu«Mk«wMlD  Vmf^nTmtt*im»reytm*ams.KiariMinm- 

MpioparMnancni«piKnawpric*e«n»MKiW  «Wti»i— »«aii«m*iiWrMi.gitiiriwichwi 

itwOMtftHtAfllMniM,         ■^~- 


T>CBMMNQCB(ren 


The  Bea\king  Center 
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Guaranteed  Investment  Fund  '^^ 


■rtyou  AGREEMENT  OOVEnMS,  NOR  VOURHTEKSTM 

dDB.  ANVSECURmE&SMSUREOBVTNEFEDBtN. 

>tuciniaiiaBHlvaiin»wirM>aatiHartaby  DEPOSTT  NSUflANCE  COnPOFUmON. 

mntQiaintplaxiMcm.OiinigrQiMyoit'itjmt.v  --.  <• .• •—- _. ■■■ —  •-^ — 

J  or  M  or  (nr  Mt  D<  you  H 


The  Bemldng  Center 
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IW  Hmmm«m/M.  M^  3»,  tMI/  7C 


TRIN-SETTER 
INVESTMENT  FUND 
COMPETITIVE  YIELDS 
NO  WITHDRAWAL  PENALTY 
NO  SERVICE  FEE! 


Aporil  1  SIMOM  mi  imilM  « 


la  mi  iriMnvib  cw  b*  ■■*  «  t 
I  «nkt  (n.  JgtiTt  S&Ai^  lartni  r 


>«>n.»>»ir 

ujw-    i»it» 

IIJTfK 

HMM-UMJM 

l«J7» 

OwMIMH 

-c*i^F«a«««iQuar*™«- 

AATRINITY  SAVINGS 


MWa    o— Bl— 6T 
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-  -■•-    7  ^.  APPENDIX  P  ,«--        -'^ 

tWMemcTOWWHri     »»,«,«»"■.'       M     ' 

'  GentralNiiioifiil    1 
.Bcgms  Mnkj^  f ;•:-'.;) 
MaHcdFimd  r 

':-■'-■< 

\\ ___^_ 

-»<««■»  14»l!—»  lull  il 


>   IkHK   at  «!■  MM. 

iMtiMMteCMMl 

rite  ■  MiMHt  te  tbi  hM.  M  tt» 
«ritf  «Mh»  (Hi  *>  taMM 
alM^  te  b»k  MM  to  HpariM 
tei  Mrite  «1b«  te  oMMf 
141  pMi*  hMMTb  ■•  rf  *i  - 
tab  nnh  M  MmI  phI»  to 

Ota  «te  t>  bi^  ■  wLWht 
temtaddoMftrChMdb^  ' 
k  K  liwr  pod  rf^  mAMi  te*  tt 
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APPBMDIX  G 


To   fost«c   conpeCltion   and 

provide   for   faic   and  «f£ective 

regulation  of  the  Clnanclal   industry 

IN  THE  SENATE  OP  THE  UNITED  STATES 


■  totroduced  the  following  bill;  which  was  cead 

twice  and  lefetrad  to  th«  Connittee  on  Banking,  Housing  and 
Urban-  Affairs. 


Be  it  enacted  by  the  Senate  and  House  of  Repreaenta- 
tivea  in  th«  United  States  of  America  in  Congress  asaembled. 

Sac.  1.  That  Section  3<a)<2)  of  the  Securities  Act  of 

1933  (15  O.S.C.  S77c(a1(2))  la  amended  to  read  in  Ita  entirety; 

'(2)  Any  security  issued  or  guaranteed  by 

the  United  States  or  any  territory  thereof,  or  by 
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th«  District  o£  ColuBbia,  oi  by  any  Stat«  of  the 
United  States,  oc  by  any  political  subdivision  of 
a  Stat«  or  territory,  or  by  any  public  instruMen- 
' tallty  of  one  or  noce  States  or  territories,  or  by 
any  person  controlled  or  supervised  by  and  acting 
as  an  Instrunentallty  of  the  Governnent  of  the 
Dnited  States  pursuant  to  authority  granted  by  the 
Congress  of  tbe  United  Statest  or  any  certificate 
of  deposit  for  any  of  the  foregoing;  or  any  security 
which  is  an  industrial  developnent  bond  (as  defined 
In  section  103(c)(2)  of  the  Internal  Revenue  Code 
of  1954]  the  Interest  on  which  Is  excludable  frov 
gross  IncoBe  under  section  103 [a] (1]  of  such  Code 
If,  by  reason  of  the  application  of  paragraph  (4) 
or  (6)  of  section  103(c)  of  such  Code  (deternlned 
as  If  paragraphs  (4) (A) ,  (S),  and  (7)  were  not 
included  in  such  section  103(c),  paragraph  (1)  of 
such  section  103(c)  does  not  apply  to  such  security; 
or  any  Interest  or  participation  in  a  separate 
account  maintained  by  an  Insurance  coi^any  which 
interest  or  participation  is  issued  In  connection 
with  (A)  a  stock  bonus,  pension,  or  profit-sharing 
plan  which  neets  the  requirements  for  qualification 
under  section  401  of  the  Internal  Revenue  Code  of 
19S4,  or  (B)  an  annuity  plan  which  neeta  the  ce- 
qultenents  for  the  deduction  of  the  employers' 
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contcibutlon  under  section  404 (a) [2]  of  such  Code, 
oth«t  than  any  plan  described  in  clause  (A)  or  (B) 
of  this  pacogcaph  (i)  the  contributions  under 
which  Bie  held  in  a  separata  account  maintained  by 
an  insurance  company  for  a  stngl*  enployer  and 
under  which  an  aaounC  in  excess  of  the  employer's 
contribution  is  allocated  to  the  purchase  of  securi- 
ties (other  than  interests  or  participations  in 
the  trust  or  separate  account  itself)  issued  by 
the  enployec  or  by  any  company  directly  oe  Indi- 
Eectly  controlling,  controlled  by  or  under  connon 
control  with  the  employer  or  (il)  which  corers 
employaas  some  oe  all  of  whom  are  employees  within 
the  meaning  of  section  401<c)(l)  of  such  Code. 
The  Commission,  by  rules  and  regulations  oe  order, 
shall  exempt  from  the  provisions  of  section  5  of 
this  title  any  interest  or  participalion  Issued  in 
connection  with  a  stock  bonus,  pension,  profit- 
sharing,  OE  annuity  plan  which  covers  employees 
scntte  or  all  of  whom  are  employees  within  the 
meaning  of  section  401(c](l)  of  the  Internal  Reve- 
nue Code  of  1954,  if  end  to  the  extent  that  the 
Cenndsslon  determines  this  to  be  necessary  or 
appropriate  in  the  public  interest  and  consistent 
with  the  protection  of  Investors  and  the  purposes 
fairly  Intended  by  the  policy  and  provisions  of 
this  title." 
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Sec.  1.   That  SAcCion  3(a}(S)  of  the  Securities  Act  of 
1933  (IS  U.S.C.  S77c(a)(S))  !■  avended  to  read  in  its  entirety: 
'(S)   Any  security  issued  by  (il  a  farmer's 
cooperative  organisation  exempt  froa  tax  under 
section  521  of  the  Internal  Revenue  Code  of  1954, 
(ill  a  corporation  described  in  secticHi  501(c)  (16) 
of  such  Code  and  exenpt  fro*  tax  under  section 
501(a)  of  such  Code,  or  (ill)  a  corporation 
described  in  section  501<c)(2)  of  such  Code  which 
is  exenpt  froa  tax  undar  section  501(a)  of  such 
Code  and  is  organized  froa  the  exclusive  purpose 
of  holding  title  to  property,  collecting  Incoae 
therefrORi  and  turning  over  the  entire  aaount 
thereof,  less  expenses,  to  an  organisation  or 
corporation  described  in  clause  (1)  or  (li);' 
Sec.  3.  That  Section  3<a)(4]  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  S7ac(a)(4))  Is  anended  by  deleting 
the  vordai  'but  does  not  include  a  bank,*  following  the 
words:  *Cot  the  account  of  others.* 

Sec.  4.  That  Section  3  (a) (5)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  S7ec(a)(S)1  is  anended  by  deleting 
the  words;  'a  bank*,  following  the  words:  'but  does  not 
Include. * 

Sec.  5.   That  Section  3(al(12)  of  the  Securities  Ex- 
change Act  of  1934  (15  U.S.C.  S7ec(a)(12))  is  onended  by 


dbyGoot^Ic 


deleting  the  voids:  "or  a  collective  trust  fund  maintained 
by  a  bank*  following  the  words  'interest  or  participation  in 
a_Bingle  trust  fund," 

Sec.  6.  That  Section  3 [a] [12)  of  the  Securities  Ex- 
change Act  of  1934  (15  U.S.C.  ST8c[a)(12]]  is  further 
amended  by  deleting  the  wocdsi  "any  interest  or  participa- 
tion in  any  comnton  trust  fund  or  similar  fund  maintained  by 
a  bank  exclusively  for  the  collective  investment  and  rein- 
vestment of  assets  contributed  thereto  by  such  bank  in  Its 
capacity  as  trustee,  executor,  administrator,  or  guardian." 

Sec.  7.   That  Section  12(g) (21  of  the  Securities  Exchange 
Act  of  1934  {15  U.S.C.  S7ei(g)(2)}  is  amended  by  deleting 
Section  12(g)(2)(C)  (15  U.S.C.  S^SKg)  (2)  (C) )  in  its  entirety 
and  renumbecing  subsections  (D) ,  (E) ,  [F) ,  (G)  and  (H)  ac- 
cordingly. 

Sec.  8.  That  Section  12(g)(2)(G)  of  the  Securities 
Exchange  Act  oC  1934  (as  renumbered)  (15  U.S.C.  STBlfg) (2) (G) ) 
is  further  amended  by  deleting  the  words:  'in  any  collective 
trust  funds  maintained  by  a  bank",  after  the  words:  'any 
interest  or  participation." 

Sec.  9.  That  Section  12(i)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  S7Sl(i))  is  deleted  in  its  entirety, 
and  that  Sections  12(j),  (h)  a»d  (1)  are  renumbered  accord- 
ingly. 
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Sec.  10.   That  section  3  (aM3)  of  the  Invastaent  Cospany 
Act  of  1940  (15  D.S.C.  S80a-3tc] (3))  is  aaended  by  deleting 
the  woEds:   'any  co^aon  tcust  fund  oi  siailar  fund  maintained 
by  a  bank  exclusively  foe  the  collective  tnoestawnt  and  rein- 
vestaent  of  aoneys  contributed  thereto  by  the  bank  in  its 
capacity  as  a  tcustee,  executoci  Bdainistcator,  oc  guardian.* 

Sec.  11.   That  section  3{c](ll>  of  the  Investment  Coapany 
Act  of  1940  (15  a.S.C.  S80a-3(cl (ID)  is  asended  by  deleting 
the  words:   *or  any  collective  trust  fund  Kaintalned  by  a  bank 
consisting  solely  of  assets  for  such  trustat* 

Sec.  12.  Iltat  section  202(a](ll)  of  the  Investatent  Advisers 
Act  oC  1940  (15  D.S.C.  S80b-2(a) (ID)  is  amended  to  read  in 
its  entirety I 

'{11)  'InveatKsnt  adviser'  seana  any  person 
including  a  bank,  bank  holding  company,  or  a  subsidiary 
thereof,  savings  and  loan  association,  savings  bank 
OE  a  credit  union,  who,  for  coapensation  engages  in 
the  business  of  advising  others,  either  directly  of 
through  publications  or  writings,  as  to  the  value  of 
securities  or  aa  to  the  advisability  of  investing  in, 
puEchaaing,  or  selling  securities,  or  who,  for  compen- 
sation and  as  part  of  a  regular  business,  issues  or 
promulgates  analyses  or  reports  concerning  securities; 
but  does  not  include  (A)  any  lawyer,  accountant 
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engineeci  ot   teacher  whose  perfornance  of  such 
services  is  solely  incidental  to  the  practice  of 
his  profession;  (B)  any  broker  or  dealer  whose 
p«E£ormance  of  such  services  is  solely  incidental 
to  the  conduct  of  his  business  as  a  broker  or 
dealer  and  who  receives  no  special  compensation 
therefore]  (C)  the  publisher  of  any  bona  fide 
newspaper  I  news  raagazine  or  business  or  financial 
publication  of  general  and  regular  cicculation; 
(DJ  any  person  whose  advicei  analysesi  or  reports 
relate  to  no  securities  other  than  securities 
which  are  direct  obligations  of  or  obligations 
guacantaed  as  to  principal  oe  Interest  by  the 
United  Statest  oc  securities  Issued  or  guaranteed 
by  corporations  in  which  the  Dnited  States  has  a 
direct  or  indirect  interest  which  shall  have  been 
designated  by  the  Secretary  of  the  Treasury,  pur- 
suant to  section  7Bc|a)(12)  of  this  title,  as 
exempted  securities  for  the  purposes  of  the  Securi- 
ties Exchange  Act  of  1934|  or  [B)  such  other  per- 
sons not  within  the  intent  of  this  pacagraph,  as 
the  Commission  may  designate  by  rules  and  regula- 
tions or  order. * 
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SrotMARY   OP_THE,  BILL 

Today,   banks  engage   in  a  nyrlad  of  ccentercial  activities 
outside    of    the   nocnal  buainese   of   banking,      in    light   of   this 
expansion,   it  is  appropriate   to  re-exanina,   and  modify  or 
elifflinata,   the  existing  exenptlona   for  bank  securities-related 
aetivitlea  which  were  baaed  on   the  assunpticn   that  banks 
would  engage    In  more   conservative  activities  and  that  deposi- 
tors were   fully  protected  by  federal  depoaitory  inauranoe. 

The  Bill  would  vake  available  to  investors   in  bank- 
sponaored   inveatmenta  and   to  cuato«era  of  bank  brokerage  and 
inveatoent  advisory  services   the   fundanental   investor  protec- 
tions that  are   provided  by  the   federal   securities  laws. 
This  would  be  acconpllahed  by  onendnents  to  the  Securities 
Act   of  1933,    the   Securltlea   Exchange   Act   of    1934,    the    Invest- 
ment Ccsipany  Act  of  1940  and  the   Inveatment  Advisers  Act. 

Ccswon  Trust  Funds 

Conmon   truat  funda  were   first  recognized   In  the  Revenue 
Act   of    1936,    and   in    1937   the   Federal    Reserve   Board  adopted 
Section    17   of  Regulation   P  authorizing  national  and  state 
member  banks   to  eatabliah   caramon    truat    funds.    Section    17 
expressly  provided  that  the  new  authority  could  not  be  used 
to  promote    Investment  management  services  and   stated   that 
"the  operation  of  such  ccnuion  trust   funda  aa   Inveatawnt 
trusts   for  other  than  strictly  fiduciary  purposes   la  hereby 
prohibited. * 
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Bank  ccnKon  trust  funds  have  since  becooe  a  nulti-bllllon 
dollar  industry.     According  to  an  Anerican  Bankers  Assoctatian 
study,  as  of  197B,  the  assets  of  bank  coanxon  trust  funds 
equallad   927   billion.      Yet   Investors   in   bank  eamon   trust   funds 
do  not  have  the  fundonental  protections  of  the  Securities 
Act  of   1933,    the   Securities   Exchange  Act   of   1934.   and   the 
Investment  Conpany  Act  of  1940.     New,   the  banking  Industry 
is  ffloving   aggressively   to  use   ccnnon   trust   funds   as   inveat- 
Bent  Banagement  vehicles   to  attract   new  capital   frcn   customers 
with  when  the  bank  does  not  necessarily  have  pre-existing 
fiduciary  relationships. 

Nothing  could  better  illustrate  the  dangers  of  leaving 
bank  coramon  trust  funds  outside  the  investor  protection 
provisions   of   the   federal   securities   laws,    than   the   recent 
experience   of   the   ICU  Services  Govemnent  Securities  Program 
(ICU  Fund).      The   ICU   fund   was  established   in   1968  as   a   ccramon 
trust  fund  by  its  sponsors,    the  Pirst  Wisconsin  National  Bank 
of  Milwaukee,   and   the   ICCI  Services  Corporation,   an   affiliate 
of  a   credit   union   trade   organization.      The   fund   Is   offered 
to  more  than  22,500  state  and  federal  credit  unions  in  the 
United  States,  and  is  subject  to  the  jurisdiction  of  the 
Ccnptroller  of  the  Currency,  not  the  Securities  and  Exchange 
Coramission   ('SEC'),  although  it  files  certain  reports  with 
the  SEC. 
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A  review  of   the   summary  reports   filed   by  the   Fund  with 
the  SSC  reveal  arrangements  for  ccMpenaation  of  fund  nanage- 
nent,   serious  conflict  of  Interest  situational  and  nethods 
of  portfolio  valuation, that  would  not  have  been  perwitted 
had  the  Fund  been  subject  to  the  Investnent  Ccnpany  Act. 

The  consequences  of  the  inapplicability  of  the  Investnent 
Ccnpany  Act   to  the   ICI]   Fund   have   now  bec^ae  apparent-      The 
following  account  was  carried  in  the  October  12,  19B1,   issue 
of  the  GUIS  Newsletter,  an  Independent  newsletter  for  credit 

Account  balances  In  ICU  Services  Corp's 
Government  Securities  Program  (GSP)  have 
declined  frcn  almost  S3  billion  last  year  to 
$736  million  at  the  end  of  September.     Mith 
the  GSP's  yield  at  13.08%   for  September  — 
300-400  baaia   polnta   below   comparable   invest- 
ments -questions  about  Its  financial  stability 
have  arisen.      In   the   unlikely  event  that  all 
CDs  asked   for  their  money   tcHorrow,   the  GSP 
could  not  pay   100  cents   en   the   dollar,   accord- 
ing to  ICU  statistics.     Nearly  half  the  nation's 
CUB  have  funds  in  the  GSP. 

.  The  GSP  Is  'technically  Insolvent,"  says 

one   analyst.      Account  balances   at   the  end   of 
August   totalled   5758   million,   while   the   total 
market   value   of   the   GSP's   assets   (caah   plus   in- 
vestments)   totalled   only   $708   million.      For 
perspective,    the   same   would   be   true   of  many  Scl,s 
If   the   S(Ls  marked   dcwn   their  assets   to  market 
value,  as  ICO  does,  note  observers.      ICU  reportedly 
has   hundreds   of   millions   of   dollars    in   caah  and 
equivalents  to  meet  its  obligations. 

Even   so,    it's   unclear  where   the   GSP  would 
get  enough  money   to  pay   off   all    investors,    in   the 

unlikely  euont  of  a  "run."  Under  ICU  rulea,  any 
CU  can  demand  —  and  get  —  its  entire  investment 
an  any  time,  even  if  the  fund  has  suffered  losses 
in   the   interinu      The   same    is   not   true   of  mutual 
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funds,    or  «ven   HtPCUS,    HAPCCI'b  comacn-truat   fund. 
The    NIFCUS    ahort-tem   fund   distributes    its   market 
losses    to   investors.      The   GSP  aggregates    them   into 
a   'deferred  market   lc«ses'     account,   then  subtracts 
an  amortized  portion    of    the    loaaes   fron  each    invest- 
ing CU'a  earnings  every  nonth. 

in  addition  to  this  example,    studies  Indicate  that  other 

abuses  exist  where  bank  cannon  trust  funds  purchase  significant 

amounts    of    securities    issued   by   important  commercial    cust^aers 

of   the  bank  despite   the   fact   that  such   investments  may  not  be 

the  best  available    invesbnents   for   the   beneficiaries   of   a 

bank's   trust  services.      Coamon   trust    funds  also  may  be   used 

as  'dumping  grounds"   Cor  undesirable  securities   issued  by 

comnercial   customers   of  the  bank.      Conflicts  have  also  been 

shown    to  arise   when    the    trust  department   obtains  and  acts 

upon   confidential   Information    frooi   the   bank's   coamerclal 

department  concerning  a  ceauierelal  custoner. 

Collectiva  Funds  for  Retirement  Plans 

Bank  collective   funds   tor  retirement  plans  have  their 
genesis   in  the   oomon  trust   funds   first  .authorized  by  the 
Federal  Reserve  Board   in  1937.      Since   the  Board  consistently 
prohibited  advertising  and  merchandising   of   these    funds,    they 
uere  exempted  fron  registration  under  the   federal  securltlas 
laws.      In  1955,   the  Board  revised   i'ts  regulations  to  permit 
banks  to  establish  collective   funds  as  an   investment  vehicle 
for  retirement  plana.      Then,    in  1962,   Congress   shifted 
regulatory  authority  over  national  and  aenber  bank  trust 
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funds   froB  the  Federal  Reaerve  Boacd  to  the  Caaptroller  oE 
the   Currency. 

In  1970,  Congress  exeapted  bank  collective  funds  for 
retirement  plana  fron  the  Securities  Act.  This  exeaption, 
corresponding  to  the  existing  exemption  for  coanon  trust 
funds,  aade  sense  for  the  sane  reason  aa  the  cOMion  trust 
fund  exeaption;  regulations  of  the  Ccaiptroller  of  the 
Currency  prohibited  advertising  and  merchandising  of  bank 
collective    funds. 

Shortly  after  enactnent   of    the   1970  exeMptlon,    however, 
the   CcBiptroller  aaended  his   regulations,    without  explanation, 
to  pecnit  banks   to  advertise   and  publiciie    their  collective 
inveatsMht  fuiida  for  retireaent  plans.      This  regulatory  change 
set  the   stage   for  Increaaingly  aggressive  bank  advertising 
campaigns  to  merchandise  collective   investment  funda   for 

Today,  banking   inatitutiona  across  the  country  manage 
funds  with  assets    In   excess    of   950   billion,    in    the  aggregate, 
and  actively  promote  and  merchandise   interests   in  these   funds, 
not  only  to  hundreds  of   thouaanda  of  corporate  retirement 
plans,   but  also  to  millions  of   individuals  who  rely  on  bank 
collective   funda   for   retirement  plana  for  financial  aecurity 
in   tbeir  retirement  years.      A  brief  review  of   bow  banking 
Institutions  conduct  these  activities  demonstrates  why 
application  of    the    federal    securities   laws    is  appropriate. 
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Bank   pronotlonal  material   is   laden  with  extravagant 
praises   of   Investment  performance.      In   many   caaes,    banks' 
claims   to  be   'Number  1*   can   be   justified   only  because   they 
carefully  selected   the   time   period  used   to  measure   their 
fund's   perfonoance.      In   addition,   not   only  have   different 
banks  carefully  selected  different  tine  periods  for  neasuring 
their  perfonoance  records,    sobk  banks  change  this  period 
vfhenever  convenient.     Banks  have  also  touted  their  investment 
performance  by  selecting  different  market  indices  which  beat 
reflect  their  claims.     At  the  same  time,   banking  institution 
advertising  and  prcraotlonal  materials  generally  fail  to 
provide  fundamental   information  such  as  the  extent  of  a  fund's 
investment  discretion,  advisory  tvem,   per  share  incone  and 
capital,   valuation  dates,   payment  of  distributions,    investment 
of  portfolio  cash,   purchases  of  certificates  of  deposit 
issued  by  affiliates   of   the   fund,    allocation   of  brokerage 
commissions  and  reports  to  participants. 

The  enormous  size  of  bank  collective  funds  for  retire- 
ment  plans  also  presents  many   opportunities   for  conflicts   of 
interest.      Unfortunately,   available   information   indicates 
that  the  potential  hazards  arising  from  conflicts  between 
banks*   fund  management  activities  and  their  custcaiary  ccn- 
merclal  banking  operations  have  reached  the  point  where  they 
are  matters  of  serious  concern.      For  example,   studies  indi- 
cate  that   there   is  a   linkage   between   banks*    conoercial   loan 
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custcners  «nd  the  ccnpanies  for  wbicb  th«  banks  adalniater 
pension  fund  assets.     Banking  instltutlMis  may  nake  loans  to 
ccHpaniea   whose   stock   they   purchase   for  collective   funds  and 
■ay,   therefore,  have  an  interest  In  'propping  up*  the  conpany 
by  buying  or  holding  Its  stock  when  it  would  otherwise  be 
prudent  to  sell. 

Banks   also  reportedly  exert  pressures   on  prospective 
loan  custoraecs  to  bring  their  pension  business  to  the  bank  to 
manage.      Tbis  problem  was  noted  In  an  editorial  in  Pensions  t 
InvestpantB ,   a   bi-weekly  newspaper  published   for  members   of 
the  pension  business,    including  bank  pension  managers.     The 
editorial  noted  that  *a  glance  at  the  roster  of  managers 
maintained   by  aoae   of   the    (pension  plan)    sponsors   ianedlately 
arouses   suspicion.    .    .    .*      The  editorial   then   asked  how   It   can 
be  that  the  list  of  pension  plan  managers. is  'conposed  almost 
entirely  of   banks,   most   of   which  have   languished   near  the 
bottom  of  the  investment  performance  tables  for  almost  a 
decade?*     In  view  of  the  poor  performance  of  bank  managers  oC 
pension  funds,    "(mlany  observers  suspect  that  some  large 
banks  have  maintained  their  pension  clients  over  tbe  past 
eight   or  nine   years  mainly  because   they  have   conmercial   ties 
with  those  clients.-     The  editorial  pointed  out  that  *clients 
fear   corporate   relations  will   be   jeopardized   if   they   fire   the 
banks  as   pension   fund   managers.' 

Another  good  example   of   this   conflict   Is  evidenced   in 
the   situation,    described   to  the  Wall   Street  Journal   by  a 

-    7    - 
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farcer  Continental  Illinois  National  Bank  cHployee,   where 
the  ccnnercial   lending  officer  tells  the  potential   corporate 
euatcner  how  their  full  service   bank  would   'love'   to  nanage 
hts  pension   fundi   and   *(t)he  executives  get  the  picture 
pretty  quickly.* 

Banking   institution  conflicts  nay  also  arise   in  the 
context   of   conteata    for  corporate    control)    where   a   bank's 
collective    fund   owns   sufficient   shares   of   a   ccapany  to  be  a 
significant    factor   In  a   takeover  bid.      A  recent  exaaple   of 
this   occurred    in   connection  with   the  battle    of   Conoco,    Inc. 
among  DuPont,   Seagram  and  Hobil.      Bankers  Trust  was  the 
single    largest  shareholder   of   Conoco  and  Mas  also  the   largest 
shareholder  of  Mobil  —  the  very  cccapany  whose  acquisition 
overtures  Conoco  management  was  vigorously  resisting.      Bankers 
Trust  also  managed  the  employee  stock  plans   of  Conoco,   Mobil 
and  DuPont.     Thus,   Bankers  Trust  would  vote   on  behalf  of   the 
employee  ahareholders  on  all  sidea  of  the   takeover  transaction. 

Other  conflicts  of   interest   In  bank  management  of  collec- 
tive   investment   funds    for  retirement  plans   stem   fron  the 
temptation  to  maximize   the  amount  of   idle  caah   in  collective 
funds  by   increasing   the    'float*   available    for  use   by  a   bank's 
other  activities.      This  may  be   accomplished  by  establishing 
infrequent  valuation  datea   for   investment  of  cash  received, 
and   by  permitting  amounts    to  remain   uninvested    in  non-interest 
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bearing  aecounta  in  tha  Intaria.     Bank  collectiTe  funds  may 
also  be   caused  to  Invest   in   certificates   of  deposit   issued 
by  the  sponaoring  bank.     This  is  particularly  troublescae 
where  other  investmnts  are  paying  a  >ior«  attractiv*  return. 

Retail   Repurchase  Agreements 

Many  securities    issued      by  banks   today  bear   little   reaea- 
blance  to  banks'    traditional  deposits.     A  recent  example, 
are  the  retail  repurchase  agreenenta   ('retail  repos'l,  which 
are.    In  eccncnic  reality,   uninsured  debt  obligations  of  the 
issuing  financial  institution.     They  are  not  deposits,  and 
thus  are   not   covered   by   federal   insurance   prograns;    in  addi- 
tion,  they  are  not  subject  to  full  SEC  disclosure  regulrenents. 

Consequently,    the  manner   In  which   retail   repos  are 
marketed   to  the   public  raises   serious   concemSi   and  the 
spectre  of  injury  to  Investors.     The  ccaplex  nsture  of  retail 
repoB  has  led  to  confusion  in  the  minds  of   investors,   since 
they  are  often  marketed  in  a  way  that  makes  thea  appear  to  be 
simple,    insured   deposits,   which   they  are   not.      Custosters   are 
often  not  adequately  advised  that  they  may  beccne  unsecured 
creditors  of  shaky  depository  institutions,    to  the  full  extent 
that   the   market   value   of   their  security   interest   should   fall 
below  the  amount  of  the  funds  Invested. 

Repos  are  marketed  in  spite  of  other  serious  disclosure 
deficiencies.      >mong   other   things,    retail   repos   have   been 
prcnoted  by  means   of   advertisements  which  do  not  provide 
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appropciate  disclosure  pf   ttie  bank's  financial  condition, 
the  nature  and   terms  af   the   agreement    (including  minimum 
investment  doncninatlons,    interest  rates,  maturities  and  any 
prepayment  fees) >  and  the  nature  of  tbe  security  underlying 
the  investment. 

Retail   repoa   have   been   oierchandiaed   in  ways   that   imply 
that  the  investor  Is  either  naking  a  deposit  with  a  bank  or 
obtaining   an   Interest   In  a  government   security,   not   in  a   debt 
security   issued   by  the   bank.      For  example,   advertisements 
use  terms  sucli  as  'Guarantee,'   'Guaranteed,*    'Guaranteed 
Return*  or  'Guaranteed  Interest.*     Banking  prcnotional  lit- 
erature blithely  states  that  the  agreements  are  secured  by 
the   'U.S.   Government*   or   "O.S.   Government  agency  securities.' 
Finally,  while  the  bank  regulators  require  the  issuing  Insti- 
tution to  describe  Its  retail  repo  agreements  ss  one  to 
repurchase   for  a   'fixed   amount,*   the   offering  materials  and 
advertisements   have   often   prcniised   a   return   expressed   in 
terns  of   Interest  rates,   based  on  either  daily  or  weekly 
computations. 

Similarly,  virtually  all  the  advertisements  use  the 
terms  'Koney  Market  Fund,'   "Money  Fund'  or  "Fund.'     Moreover, 
several  of  the  institutions  have  selected  names  for  their 
retail  repos  offerings  that  bear  a  close  resemblance  to  the 
names  of  money  market  mutual  funds  already,  registered  with  the 
sec  under  the  Investment  Company  Act  of  1940. 
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This   has  naturally   led   to  investor  nlsapprehension,   so 
much  ao  that  th«  Waahlngton  Poat  was  nisled  into  reporting 
that   the  Central   National   Bank   of   Silver  Spring  was  operating 
a   'iDoney  market   fund.'      Purthemore,    institutions  which   off«r 
retail   repos   have   ignored   the   regulators'   denandH   that  the 
absence   of   federal   Insurance   be   clearly  shown   in   bold  type. 

While  retail  repos  are  the  clearest  example  of  the  need 
for  greater   investor  protection,    they  are   by  no  means   the 
only  example.     Accordingly,   the  proposed  Bill  would  reiiove 
the  current  exenptlona  for  bank  securities,   putting  banks  on 
an  equal  footing  with  other  conpanlas.     To  the  extent  that 
it   is   inapprcqpriate   to  subject  banks   to  any  specific  provi- 
sions  of   the   securities   laws,    the  SEC  has   ample   power,   under 
existing   law,    to  modify   the   normal   requirenents   in  any  way 
'necessary  or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors,*  and  should  make  appropriate  use  of 
such   authority. 


While  the  banking  regulatory  agencies  have  attempted  to 
address   sane    of   these  abuses,    the   banking   regulatory   scheme    is 
designed  to  prcnote  the  fiscal   integrity  of  banking  institu- 
tions, not  to  protect  the  Interests  of  investors  in  bank- 
sponsored  investments.     Koreover,   to  the  limited  -extent  that 
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banking    regulators    regulate   bank    investment   products,    differ- 
ent agencies,   including  the  Pederal  Reserve  Board  and  the 
Comptroller  of   the  Currency  have  applied  differing  rules, 
with  differing  expertise,   and  different  degrees  of  entoree- 
nent  vigor. 

Regulation  of  bank  ccomon   trust   funds,   collective   funds 
for  rstiremnt  plans  and  retail   repos  would  provide   investors 
with  m«aningful  prophylactic  protections  against   the   abus«s 
described  above.      As  Staphen  j.   Priednan,   then-SBC  Comals- 
sicner,   declared    In   November,    ISBO: 

If  banks  are  Managing  an  entity  that  is 
th*  functional  equivalent  of  a  mutual  fund  or 
a  closed^end  investment  coaipany,  there  ia  no 
reason  to  have  different  rules  regarding  self- 
dealing,  pricing,  approval  of  Investment  man- 
agement fees,  and  the  like.  The  need  for  inde- 
pendent directors  is  as  great  as  in  a  mutual 
fund   ccnplex. 

Advisory  Services 

Recent  yeara  have   seen  a  dramatic  Increase  in  the  types 
of   Inveatitent  advisory  services   offered  by  banking  institutions 
as  well  as  a  significant   increase   in  the  amount  of  assets 
managed  by  these   firms.      Published  reports  of  bank  regulatory 
agencies   indicate  that  trust  assets  of  banks  and   trust 
coapanies  grew  frcn  $2a&.S  billion   In  1970   to  S502.7  billion 
In   1977.      As   of    1990,    these  assets  are   estimated   to  total 
SGOO  billion.      Contrasted  to  this,   registered   Investment 
advisers  managed   an  estimated   $200   billion    In  assets. 
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Nhlla  aoM   p«rc«nt*g«   ot  this  mtpsnslcn  may  b*  traceabls 
to  b«nk  manafamant  ol  bona  fide   trusts,   a  significant  partlm 
of   th«  growth  haa  alao  taken  place   in  the  area  of  ncn-truat 
aaaata  Managed  by  banking   Inatltutlcns.   lAlch  those   ln«titu- 
tlona  Rterchandla*  to  the  general  pt^lic.     for  exaaple,   banking 
tiratltutlona   currently  sponsor   or   advise  at   leaat  sixteen 
reglatered   inweauwnt  eoMpanlea.      Banks  bave  also  begun   to 
aggceaalvely  a«retaandiae   lnter«sta  in  .tbeir  collective  pension 
tvinda>      As  r«ported  in  the  Securities  and  Bzchange  Cijailaiion's 
1>77  Pinal  Report  on  Bank  Securltlea  AetlTities.   at  tbe  end 
oC  19T3.   the  top  115  banks  operated  4fiS  collective  pension 
lends  with  assets  o(   $31.5  bllllw.      According  to  a  serevr 
by  the  AMerioaa  Bankers  Assoctatioi.   thee*  i*ars  later,  at 
tbe  end  ot   k>n.   Uwr*  «er«  1.330  collectiee  Cvtds  for  retlrc- 
Mnt  plans  boldln^  assets  of  S4T.5  billion. 

Coetpled  with  this   incc**«e   in  the  nnber  and  typea  of 
collectit*   Intwstaeat  funds,  and  the  aMouat  oC  assets  -Mi3rr 
■lanaje— Bt,   t«akiBg   institutions  &«t«  also  increased  t^teiz- 
In'restBtet  **ri»cey  activities  with   respect   ts   i3iiiTi3a«l 
•«9Q«nts.     At  tbe  end  cf  l»~(r.   ccaaKccial  baa%s  »frised 
sa»»fig»}  «9eacv  aacouats  wiU  tatxl  assets  a£  SCI.9  ^tZIl^. 
At    tte   **■•  tlae.    basklrcf   l=stitxtl< 
set^tl^tf  effects  alse>i  at  attxactl-t;  Inafcyianal  i 
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advertising  material  exhocting  bankers  on  marketing  their 

advisory  services  to  individuals. 

Despite  the  extent  of  the  investment  advisory  activity 

conductsd  by  banking  institutions,  and  the  magnitude  oC  the 

assets  subject   to  their   total   or  partial    investment  discretion, 

banks  and  bank  holding  companies  are  exempt  from  registration 

and  regulation   under   the   investment  Advisers  Act.      This  may 

have  been   sensible   In   1940   when   the   Act  was  passed,    since,   at 

that  time,  the  investment  advisory  activities  of  banking 

institutions  were  generally  confined  to  tradltlcnal  trust 

activities.      Today,    such   a   blanket  exemption  makes  no  sense. 

Ponwr  SSC  Chairman  Hillians  well  summarized  the  situation 

during  testimony  given  in  1979,  when  he  said: 

'It  would  be  ancHBlous  If  all  financial 
institutions  offering  Investment  advice  to  the 
general   public,    whether  directly   or  through 
publicly-solicited  Individual  advisory  relation- 
ships or  Indirectly  through  publicly-solicited 
collective    Investment  management  arrangements 
like   Investment   companies,    were   not   subject   to 
the  same  regulatory  requirements,    the  same  fidu- 
ciary responsibilities   and   the   same   degree   of 
enforcement  presence.* 

State   and   federal   banking   laws  simply  do  not  provide 
Investor  protection  conparable  to  that  afforded  under  the 
Investment  Advisers  Act.      Banking  laws  are  designed  to 
prosiote   fiscal   integrity  of   banking   institutions,   not  to 
protect  Investors.     For  example,  the  bsnking  laws  and 
regulations  do  not   contain   safeguards   that  match   the   regis- 
tration and  licensing  requirements  of  the  Investment  Advisers 
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Act,  or  that  ijtposa  ccnparable  cngoing  obllgaticnB  vith 
reapect   to  the   content  and   accuraacy  of  advertising,   advisory 
contracts  with  cuatooers,  aethods  of  calculating  fees  and 
prcaotlonal  brochure  diaclosuraa.      Moreover,   banking  activ- 
ities  today  are   regulated  by  a   frequently  baffling  array  oC 
banking   agencies:      the   Federal   Reserve   Board,    Conptroller  of 
the   Currency,    Federal   Deposit   insurance   Corporation,   Federal 
Hooe  Loan  Bank  Board  and  National  Credit  Union  Administration 
Board,   irtiich  apply  different  regulaticna,   with  varying   degreea 
of  expertise   and  enforcenent  vigor. 

The  Bill  would  safeguard  inveatora  and  custcMers  of 
current   securities-related  activities   by  applying   the   federal 
securities   laws   to  those  activities.      This   step  would  provide 
investors  in  bank  investnent  products,   clients  of  bank  invest- 
nent  advisory   services  and   cuatoners   of   bank   brokers  and 
dealers  with  the  same  investment  protections  against  con- 
flicts of    interest   and   the   same    type   of   disclosure   of   the 
same  type  of  meaningful  information,   as  are  enjoyed  by 
investors,   clients  and  custoraers  of  non-bank  investment 
products  and  services. 
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The  Chairman.  I  would  appreciate  it  if  you  can  hold  your  state- 
ments to  10  minutes. 

Mr.  Silver  was  not  much  over,  and  I  did  not  warn  him.  But  I  will 
drop  the  gavel  on  the  rest  of  you  now,  being  forewarned.  If  we 
could  keep  your  statements  to  10  minutes,  I  would  appreciate  it 
very  much. 

Mr.  Cantor? 

Mr.  Cantor.  Mr.  Chairman,  my  name  is  Samuel  C.  Cantor.  I  am 
the  executive  vice  president  of  the  Mutual  Life  Insurance  Co.  of 
New  York.  I  appear  here  today  on  behalf  of  the  American  Council 
of  Life  Insurance. 

I  am  accompanied  by  Mr.  Gary  Hughes,  on  my  left,  chief  counsel, 
securities  of  the  American  Council. 

The  council  has  a  membership  of  525  life  insurance  companies 
that  represent  97  percent  of  the  total  assets  of  all  U.S.  life  insur- 
etnce  companies  and  U.S.  branches  of  Canadian  companies.  We 
appreciate  the  opportunity  you  have  extended  us  to  comment  on  S. 
1720. 

We  have  submitted  a  more  detailed  statement  in  writing,  and  I 
will  just  very  briefly  summarize  for  you  today  the  nature  of  that 
statement. 

I  might  say  at  the  outset.  Senator,  that  I  read  with  interest  the 
comments  you  made  at  the  time  of  introducing  the  bill,  particular- 
ly those  that  defilt  with  the  need  to  consider  comprehensive  legisla- 
tion to  cope  with  the  problems  faced  by  banking  institutions  in 
today's  economy.  I  could  not  help  observing  that,  were  we  to  substi- 
tute life  insurance  companies  for  banks,  the  statement  would  be 
equally  applicable. 

Therefore,  we  approach  this  hearing  with  complete  understand- 
ing and  sympathy  as  to  the  need  to  solve  the  problems  to  which 
this  bill  addresses  itself. 

We  are  concerned,  in  a  broad  sense,  with  certain  legal,  economic, 
and  policy  implications  inherent  in  S.  1720.  Our  concern  relates 
specifically  to  section  302,  which  would  permit  commercial  bsmks 
and  other  thrift  institutions  to  organize,  operate,  and  render  invest- 
ment advice  to  investment  companies,  and  to  underwrite,  sell,  or 
issue  their  shares.  This  acivity  would,  to  a  major  degree,  abrogate 
the  clearly  defined  lines  between  commerciEil  smd  investment  betnk- 
ing  which  was  established  by  the  Glass-Steagall  Act. 

We  fire  not  taking  any  position  at  the  present  moment  on  the 
propriety  of  ultimately  permitting  banking  institutions  to  enter  the 
mutual  fund  business.  We  are,  however,  conscious  of  the  fact  that 
Gleiss-Steagairs  separation  of  investment  and  commercial  banking 
was  predicated  upon  very  real  congressional  concerns  regarding 
various  abuses  in  the  banking  system  during  the  1920's  and  the 
1930's. 

We  recognize  that  since  that  time  flnfincial  institutions  and  the 
economic  and  regulatory  environment  in  which  they  operate  have 
changed  considerably.  However,  we  feel  that  the  fundamental  ques- 
tion still  remains  as  to  whether  these  changes  have  obviated  or 
overridden  the  policy  considerations  underlying  the  Glass-Steagall 
Act 
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REASSESSMENT   OF   GLASS-STEAGALL  ACT 

I  note  that  in  his  testimony  the  other  day,  Treasury  Secretary 
R^an  pointed  out  that  the  potential  for  conflicts  of  interest  and 
unfair  competition  existed  if  banks,  as  opposed  to  bank  holding 
companies,  engaged  in  the  mutual  fund  business.  We  note  also  that 
you  have  indicated  that  a  broad  reassessment  of  the  Glass^teagall 
Act  will  be  shortly  undertaken. 

We  feel  very  strongly  that  that  reassessment,  that  indepth  study 
of  the  Gl£Ba-St«agall  Act  and  its  present  applicability,  certainly 
ought  to  come  before  we  precipitously  abrogate  the  Glass-Steeigall 
Act  restrictions. 

At  the  same  time,  we  feel  that  there  should  also  be  a  broad 
review  of  the  impact  that  such  revisions  would  have  on  the  broad 
economic  aspects  of  the  situation,  particularly  with  respect  to  var- 
ious financial  institutions  and  the  economy,  and  the  consumer 
in  general. 

Now,  as  I  have  indicated,  section  302  of  S.  1720,  which  is  the  one 
part  of  this  bill  in  which  we  are  most  interested,  would  permit 
banking  institutions  to  underwrite  mutual  funds  without  comj^y- 
ing  with  regulation  under  the  Securities  Exchange  Act  of  1934.  The 
existing  exemption  of  banks  from  the  broker-dealer  requirements 
of  the  1934  act,  and  the  exemption  that  the  bill  would  add  with 
respect  to  other  thrift  institutions  must  be  read  in  the  context  of 
the  provisions  and  policies  of  Glass-Steagall  and  its  prohibition  on 
investment  banking  or  broker-dealer  activities. 

If  we  are  to  permit  the  business  of  underwriting  by  commercial 
banks,  then  certainly  it  would  seem  that  there  is  need  for  appropri- 
ate SEC  regulation  of  those  activities.  The  1934  act,  of  course,  is  in 
place.  The  SEC  is  already  experienced  with  the  r^ulation  of 
broker-dealer  activity.  We  see  absolutely  no  way  in  which  the 
public  interest  would  be  served  by  empowering  bank  regulatory 
bodies  to  develop  and  administer  similar  r^ulations,  rather  than 
utilizing  the  ex[>ertise  and  the  existing  facilities  of  the  SEC. 

I  aay  this  first  from  the  standpoint  of  the  protection  of  the 
public,  which  the  securities  laws  were  meant  to  provide;  and 
second  because  of  the  potential  for  unequal  and  possibly  conflicting 
regulation,  which  gives  rise  to  the  risk  of  unfair  competition  be- 
tween the  banks  and  others  dealing  in  the  securities  field. 

I  think  it  is  interesting  to  note  that  when  life  insurance  compa- 
nies became  involved  in  the  sale  of  mutual  funds,  and  when  vari- 
able annuities  and  variable  life  insurance  were  determined  to  be 
r^sterable  securities,  life  insurance  companies — despite  the  fact 
that  they  were,  as  are  the  banks,  regulated  by  their  own  r^ulatory 
agencies — nevertheless  were  required  to  and  have — r^stered 
under  and  have  complied  with  the  Federal  securities  laws. 

It  is  resi>ectfully  suggested  that,  should  it  be  determined  after  an 
appropriate  study  that  the  Glass-Steagall  Act  delineations  between 
commercial  and  investment  banking  should  be  abrogated,  bank 
participation  in  the  mutual  fund  business  be  permitted  only  on  the 
same  terms  and  under  the  same  regulations  as  are  other  institu- 
tions participating  in  the  same  business. 

Thank  you,  sir. 

[Complete  statement  follows:] 
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STATEMENT  OF  THE 
AMERICAN  COUNCIL  OF  LIFE  INSURANCE 

MX.  Chaicnuui  and  meDbeca  of  the  Coimittee .     My  naam  i« 
SanusI  C.  Cantor,  Executive  vice  President  of  the  Mutual  Life 
Insurance  Conpany  of  New  York,  and  I  an  appearing  on  behalf  of 
the  American  Council  of  Life  Insurance.      I  an  accompanied  by 
Gary  E.   Hughes,   Chief  Counsel,  Securities  of  the  Anerican 
Council   of  Life   Insurance.      The  Council   has   a  raemberahip  o£ 
525   life  insurance  con^anies   that   repreaenta   97%   of  the  total 
assets  of  all  United  States   life   insurance   con^anies   and  U.S. 
branches   of  Canadian   con^ianiea.      We   appreciate   the  opportunity 
you  have  extended  to   us   to   comment  on  S.1720. 

S.1720,   entitled  the  'Financial  Institutions  Restructuring 
and  Services  Act  of  19S1',   is  a  sweeping  bill  which  addresses 
numerous  competitive,  economic  and  regulatory  issues  that  are 
of  great  concern  not  only   to   the  banking   industry  but   also   to 
the   financial  community  generally.  * 

The  Council's  particular  concern  with  S.1720  involves  Sec- 
tion  302,   which  would  enable  banking  institutions   to  organize 
and  operate  or  render  Investnent  advice  to  investment  companies. 
Section  302  would  also  permit  banking  entities  to  underwrite, 
sell  or  issue  securities  of  any  investnent  conpany.     if  enacted, 
this   provision  would  expand   significantly   the   financial   activi- 
ties in  which  banking  institutions  can  engage  and,   in  so  doing, 
would  abrogate  in  large  part  the  delineation  between  investment 
and  commercial   banking  which   Congress   so  carefully  established 
in   1933  with   the   passage  of   the  Glass-Steagall  Act.      In   addition, 
enactment  of  Section   302   as   presently  drafted  would  give   rise   to 
a  disparate   regulatory   system  as   between  investment   companies 

Statement  made  by^ 

Samuel   C.    Cantor 
Executive  Vice  President 
Mutual   Life   Insurance   Conqtany 

of  New  York 
1740  Broadway  at  55th  Street 
New  York,   New  York     10019 
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underwritten  by  banking   inatitutiona   and  those   undervritten 
by  all   other  entities.      The  Council  wishes   to  express   its    con- 
cern regarding  the  propriety  of  altering  the  provisions   of   the 
Glaaa-Steagall  Act  at  this  time  and  register  its  opposition  to 
the   unequal   regulatory  treaUnant  of   investment   companies   embraced 
by  Section  302. 

Broad  Considerations 

Bconomic  Concerns 

S.1720   involves  many   con^lex   and  potentially   far  reaching 
concerns   for  financial   institutions   and   the   economy   generally. 
In  introducing   the   bill.    Senator  Garn   spoke  of   the   need   to   con- 
sider camprehenaive   legislation   as   a   result   of   steadily  increas- 
ing competition  within  the   financial   services   industry.      Citing 
Inflation  and  high  Interest  rates  of  recent  years  as  factors 
causing   financial  Instltutlona   and  consumers   to  adjust   traditional 
practices   and  philosphies.   Senator  Gam  concluded  that   revisions 
must  be  made   in   the   structure  of   the   financial   system  to   accomo- 
date  the  numerous   changes   that  have   occurred. 

He   agree   that  the  economy  and   the   financial   services    indus- 
try  are   undergoing   a  metamorphosis   Chat   is   unprecedented   in   scope 
and  significance,      l^e   life   insurance   industry   is   acutely   aware 
of   this   rapidly   changing  environment  and  the   accompanying   pressure 
to  adapt  quickly   in  order  to  provide   products   and  services   of 
the  highest  utility   to  consumers. 

He   believe,   however,    that  there   has  been   little   attention 
focused  on  the   nature   and  extent  of   the  economic   in^Mct  that 
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enactment  of  S.1720  would  have  on   the  banking  Inatitutiona 
to  which  it  is  directed,  competing  financial  inBtitutions  and 
consumers.      Given   the  present  state  of   the  economy,    it   is   a 
most   inopportune   time   for  hasty  legislation  that  would  undoubt- 
edly have   a  dramatic  effect   on   tbia   country's   financial   system. 
The   importance  of   the   issues   involved  demands   that  S.1720   be 
studied   in  much  greater  detail.      In   this  way,    legislation  can 
be   crafted  in  a  deliberate   fashion   to  address   the  complexities 
of   today's   institutions,    and,   given  additional   time,    this  pro- 
cess can  be  carried  out  taking  full  cognizance  of  the  interrelated 
environment   in  which   these   institutions   exist. 

Glass-Steagall   Concerns 

At  the  outset,  we  wish  to  make  clear  that  we  are  not  taking 
a  position  on   the  propriety  of  ultimately  restructuring   the 
Glass-Steagall  Act.      Rather,   we   are   voicing  our  concern   that   far 
too   little   study  has   been  devoted   to   the   extremely   significant 
consequences   that  would   flow   from  such   action. 

The  Glass-Steagall   Act  was   enacted  at   a   time  when   the  bank- 
ing  industry  was   undergoing   severe   economic   stress  and  in   fact 
was   on   the   brink   of  collapse.      In  order  to  return  banking   insti- 
tutions  to   financial   stability.   Congress  passed  a  variety  of 
significant   legislation  pertaining   to  the  banking   industry, 
including   the   Glass-Steagall  Act.      Principal   among   the   effects 
of  Glass-Steagall  was   the   separation  of  commercial    and   invest- 
ment banking   functions.      In   legislating   the  dichotomy  between 
commercial   and   investment   banking   activities.   Congress   sought 
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bearing  accounts  In  the  InterlH.     Bank  collective  funda  may 
also  be  caused  to  Invest  in  certificates  of  deposit  Issued 
by   the   sponsoring  bank.      This   is  particularly   traublescne 
where   other   investments  are   paying  a  more   attractive   return. 

Retail   Repurchase  Agreements 

Many  securities  issued     by  banks  today  bear  little  resen- 
blance  to  banks'    traditional  deposits.     A  recent  exaaple. 
are   the   retail   repurchase   agreements   ("retail   repoa*),   which 
are r    in  economic  realityi    uninsured   debt   obligaticns   of   the 
issuing  financial   Institution.     They  ere  not  deposits,   and 
thus  ace  not  covered  by  federal  insurance  progcaBsi    In  addi- 
tion,  they  are  not  subject  to  full  SBC  disclosure  requirements. 

CMiaequently,    the  manner  In  which  retail  repoa  are 
marketed  to  the  public  raises  serious  concerns,  and  the 
spectre  of  injury  to  investors.     The  ccraplex  nature  of  retail 
repos   has   led  to  confusion   in   the  minds   o£   investors,    since 
they  are  often  marketed  In  a  way  that  makes  then  appear  to  be 
simple,    insured   deposits,   which   they  are   not.      CuBtaners   are 
often  not  adequately  advised   that   they  may  became   unsecured 
creditors   of   shaky  depository   institutions,    to  the   full  extent 
that   the  market   value   of   their  security   interest   should   fall 
below  the  amount  of  the  funds  invested. 

Repos  are   marketed   in   aplte   of   other  serious   disclosure 
deficiencies.      >Bong   other  things,   retail   repos   have   been 
pronoted   by  means   of  advertisements   which   do  not   provide 


dbyGoc^le 


appcopriate  disclosure  of  the  bank's  financial  condition, 
the  nature  and  tarns   of   tbe   agreenent   (including  mlninum 
Inveatsent  d*na«inationa,    intereat   rates,   asturlties  and  any 
prepaynent  fees),   and   tbe  nature   of   tbe   security  underlying 
the  investnant. 

Retail   repos   have   been  merchandised   in   ways   that   Imply 
that  the  Investor  la  either  making  a  deposit  with  a  bank  or 
obtaining   an   Interest   in   a   gpvemment  security,   not   In  a  debt 
security  Issued   by   the   bank.      For  esample,   advert Isesents 
use  terms  such  as  'Guarantee,*   'Guaranteed,'   'Guaranteed 
Return*   or   'Guaranteed   Intereat,*      Banking  prcmotlonal   lit- 
erature blithely  states  that  the  agreements  are  secured  by 
the  *CJ,S.  Govemment*  or  'U.S.  Government  agency  securities,* 
Finally,    irtiile   the   bank   regulators   require   the   Issuing   insti- 
tution to  describe   its  retail  repo  agreements  as  one  to 
repurchase   for  a   'fixed  anount,*   the   offering  materials  and 
advertisements   have   often   premised  a   return   expressed   In 
terms   of   Interest   rates,   based   on  either  daily   or  weekly 
coDputations. 

Similarly,   virtually  all   the  advertisements   use   the 
terns  "Money  Market  Fund,'   "Money  Fund"  or  'Fund,"     Moreover, 
several   of   the   institutions  have   selected  names   for  their 
retail  repos  offerings  that  bear  a  close  resemblance  to  the 
nootes  of  money  market  mutual  funds  already  registered  with  the 
SEC  under  the  Investment  Company  Act  of  1940. 
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This   has  naturally   led   to   investor  nlsapprehenalon,    so 
much   so  that   the  Washington   Poat  was  misled   Into  reporting 
that  the  Central  National  Bank  of  Silver  Spring  was  operating 
a   'morey  market   fund.*      Furthennore ,    inatituti<xis  which   offer 
retail   repos   have    ignored   the   regulators'    demands   that   the 
absence   of   federal   insurance   be   clearly   shown   in  bold   type. 

While   retail   repoa   are   the   clearest  example   of   the   need 
for  greater  investor  protection,   they  are  by  no  means  the 
only  example.      Accordingly,    the  proposed  Bill   would  remove 
the   current  exemptions   for  bank  securities,   putting  banks   on 
an   equal   footing  with   other  conpanlea.      To  the  extent   that 
it   la   inappropriate   to  subject   banks   to  any   specific  provi- 
sions of  the  securities  laws,   the  SEC  has  ample  power,  under 
exiating  law,   to  modify  the  normal  requirements  in  any  way 
"necessary  or  appropriate   in   the   public   interest   or   for   the 
protection  of  Investors,'  and  should  make  appr^rlate  use   of 
such  authority. 


While  the  banking  regulatory  agencies  have  attempted   to 
address   sane   of   these   abuses,    the   banking   regulatory   schene    Is 
designed   to  prcmote   the   fiscal   integrity  of   banking   institu- 
tions,  not  to  protect  the   interests  of   Investors  in  bank- 
sponsored  investments.     Moreover,    to  the  limited  -extent   that 
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banking   regulators    regulate   bank    Inveatnent   products,    differ- 
ent agencieat    including  the  Federal  Reserve  Board  and  the 
CcNptroller  of   the  Currency   have   applied  differing   rules, 
with  differing  expertise,    and  different   degrees   of  enforce- 
aent  vigor. 

Regulation  of  bank  cannon   trust  funds,   collective   funds 
for   retirement  plans  and   retail    repos   would   provide   investors 
with  aeaningful  prophylactic  protectiona   against   the  abuses 
described  above.      As   Stephen  J.    Friedman,    then-SEC  Conunls-- 
sioncr,    declared    In  Novenber,    19S0i 

If  banks  are  aanaglng  an  entity  that  is 
the  functional  equivalent  of  a  nutual  fund  or 
a  clo«ed~«nd  investment  ccnpany,  there  is  no 
reascm  to  have  different  rules  regarding  aelC- 
deallng,  pricing,  approval  of  Investaent  nan- 
agenent  fees,  and  the  like,  nie  need  for  inde- 
pendent directors  is  as  great  aa  In  a  mutual 
fund  ccaiplex. 

Advisory  Services 

Recent  years  have   seen  •  draaatlc  increase   in   the  types 
of    InvestPtent  advisory  services    offered  by  banking    Instltutioni 
as  well  as  a  significant   increase   in  the  amount  of  assets 
managed  by  these   flma.      published  reports  of  bank  regulatory 
agencies  indicate  that  trust  assets  of  banks  and  trust 
coapanias  grew  frcn  $208.5  billion   in   1970   to  9502.7  billion 
in   1977.      Aa   of   1980,    these  assets  are   estimated    to  total 
$eoo  billion.      Contrasted  to  this,   registered   investment 
advisers  managed  an  estimated   $200  billion    in   assets. 
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While   aiMB   percentage    of   this  expanslcn  nay  be   tcaceabl* 
to-bank  Manafencnt  of  bona   fide   crusts,   a  significant  p<K±icMi 
of    the  growth   has  also  taken  place    In   the   area  of   non-tmat 
s«s«ta  managed  by  banking  institutions,   which  those   Instita- 
.  tiois  aer^andise  to  the  general  public,     for  ezaMple,   banking 
institutions  currently  sponsor  or  advise  at  least  sixteen 
registered    inveataent   ccapanles.      Banks  have   also  begun   to 
sggresalvely  Berchandlse    intereats    in  -their  collective   pension 
funds.      As  reported  In  the  Securities  and  Exchange  CcBBlsBlcn's 
1977    Pinal   Report   on   Bank  Securities  Activltiea,    at   the  end 
of   1975r    the   top   115  banks   operated   465   collective  pension 
funds  with  ssseta   of  121.5  billicn.      According  to  a  survey 
by  the  Aaerlcan  Bankers  Association,   three  years  later,  at 
the  end  of  197B,    there  were   1,330  collective  funds  for  retire- 
ment plana   holding  assets   of   $47.5  billicn. 

Coupled  with   this   Increaae    In    the   nunber  and    types   of 
collective   Investment  funds,   and  the  amount  of  assets  under 
management,    banking    instituticns   have   also  increased   their 
Inveatnant  advisory  activities  with  respect  to  individual 
accounts.      At  the  end  of  1970,   conmercial  banks  advised 
managing  agency  accounts  with   total   assets   of   $61.9  billion. 
At  the   same   time,   banking   InatltutlonB  have   increased  their 
Marketing  efforts  aimed  at  attracting   individual  advisory 
account  custrcmers.      Banking   journals   frequently  contain 
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advertising  naterial  exhocting  bankers  on  macketinci  their 

advisory   services   to   individuals. 

Despite   the  extent   of   the   inveatment   advisory  activity 

conducted  by  banking   institutions,   and   the  magnitude   of   the 

aaaets  subject   to  their   total   or  partial   Investment  dlscreticni 

banks  tind  bank  holding  coDpanies  are  exempt  from  registration 

and   regulation   under   the   investment  Advisers  Act.      This  may 

have   been   sensible    in   1940  when   the  Act  was  passed,   since,   at 

that  tine,   the  Investnent  advisory  activities  of  banking 

institutions  were   generally  confined   to  traditional   trust 

actlvitiea.      Today,    such  a   blanket  exemption  makea   no  sense. 

Fomer  SEC  Chairman  Williams  well  sunmariied  the  situatlaR 

during   testiMony  given   in   1979,    when   he   saldi 

'It  would  be  anooaloua  if  all  financial 
institutions   offering   Investment   advice   to  the 
general  public,  whether  directly  or  through 
publicly-solicited   individual   advisory   celation- 
ahipB   or   indirectly   through  publicly-solicited 
collective   inveatnent  management  arrangements 
like   inveatRMnt  conpanies,  were  not  aubject  to 
the   same   regulatory   requirements,    the   sane   fidu- 
ciary respcnsibilities  and  the  same  degree  of 
enforcenent   presence,* 

State  and  federal  banking  laws  ainply  do  not  provide 
Investor  protection   comparable   to  that  afforded   under   the 
Investaent  Advisers  Act.     Banking  laws  ace  designed  to 
prcnote    fiscal   integrity   of  banking   inatitutlons,   not   to 
protect   investors.      Foe  example,    the   banking   laws  and 
regulations  do  not   contain   safeguards   that  natch   the   regis- 
tration and   licensing   requirements   of   the   Investment  Advisees 
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Act,  or  that  Inpoae  conparable  ongoing  obligatlona  with 
respect   to  the   content  and  accuraacy  of  advertising,   advisory 
contracts  with  custcoierB,   methods   of   calculating   fee*  and 
pronotional  brochure  disclosures.     Moreover,  banking  activ- 
ities  today  are   regulated  by  a   frequently  baffling   array   of 
banking  agencies:      the   Federal   Reserve  Board,   Ccnptroller   of 
the  Currency,    Federal   Deposit   insurance   Corporatlcn,   Federal 
RofM   Loan  Bank  Board   and  National   Credit   Union   Administration 
Board,  wtiicb  apply  different  regulations,  with  varying  degrees 
of  expertise  and  enforceoent  vigor. 

The  Bill  would  safeguard  investors  and  custcners  of 
current   securities-related   activities   by  applying   the   federal 
securities  laws  to  those  activities.     This  step  would  provide 
investors   In   bank   Investnent  products,    clients  of  bank   lnvest~- 
nient  advisory  services  and  custoswrs  of  bank  brokers  and 
dealers  with  the  same  Investment  protections  against  con- 
flicts  of    interest  and   the   same   type   of   disclosure   of   the 
same   type   of  meaningful   information,   as   are   enjoyed  by 
Investors,    clients  and   custcaers   of  non-bank   investment 
products  and  services. 
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The  Chairman.  I  would  appreciate  it  if  you  can  hold  your  state- 
ments to  10  minutes. 

Mr.  Silver  v/ae  not  much  over,  and  I  did  not  warn  him.  But  I  will 
drop  the  gavei  on  the  rest  of  you  now,  being  forewarned.  If  we 
could  keep  your  statements  to  10  minutes,  I  would  appreciate  it 
very  much. 

Mr.  Cantor? 

Mr.  Cantor.  Mr.  Chairman,  my  name  is  Samuel  C.  Cantor.  I  am 
the  executive  vice  president  of  the  Mutual  Life  Insurance  Co.  of 
New  York.  I  appear  here  today  on  behalf  of  the  American  Council 
of  Life  Insurance. 

I  am  accompanied  by  Mr.  Gary  Hughes,  on  my  left,  chief  counsel, 
securities  of  the  American  Council. 

The  council  has  a  membership  of  525  life  insurance  companies 
that  represent  97  percent  of  the  total  assets  of  all  U.S.  life  insur- 
Emce  companies  and  U.S.  branches  of  Canadian  companies.  We 
appreciate  the  opportunity  you  have  extended  us  to  comment  on  S. 
1720. 

We  have  submitted  a  more  detailed  statement  in  writing,  and  I 
will  just  very  briefly  summarize  for  you  today  the  nature  of  that 
statement. 

1  might  say  at  the  outset.  Senator,  that  I  read  with  interest  the 
comments  you  made  at  the  time  of  introducing  the  bill,  particular- 
ly those  that  dealt  with  the  need  to  consider  comprehensive  legisla- 
tion to  cope  with  the  problems  faced  by  banking  institutions  in 
today's  economy.  I  could  not  help  observing  that,  were  we  to  substi- 
tute life  insurance  companies  for  banks,  the  statement  would  be 
equally  applicable. 

Therefore,  we  approach  this  hearing  with  complete  understand- 
ing and  sympathy  as  to  the  need  to  solve  the  problems  to  which 
this  bill  addresses  itself 

We  are  concerned,  in  a  broad  sense,  with  certain  legal,  economic, 
and  policy  implications  inherent  in  S.  1720.  Our  concern  relates 
specifically  to  section  302,  which  would  permit  commercial  banks 
fmd  other  thrift  institutions  to  orgemize,  operate,  and  render  invest- 
ment advice  to  investment  companies,  and  to  underwrite,  sell,  or 
issue  their  shares.  This  acivity  would,  to  a  m^or  degree,  abrogate 
the  clearly  defined  lines  between  commercial  and  investment  bank- 
ing which  was  established  by  the  Glass-Steagall  Act. 

We  are  not  taking  any  position  at  the  present  moment  on  the 
propriety  of  ultimately  permitting  banking  institutions  to  enter  the 
mutual  fund  business.  We  are,  however,  conscious  of  the  fact  that 
Glass-Steagall 's  separation  of  investment  and  commercial  banking 
was  predicated  upon  very  real  congressional  concerns  regarding 
various  abuses  in  the  banking  system  during  the  1920's  and  the 
1930's. 

We  recognize  that  since  that  time  financial  institutions  and  the 
economic  and  regulatory  environment  in  which  they  0[>erate  have 
changed  considerably.  However,  we  feel  that  the  fundamental  ques- 
tion still  remains  as  to  whether  these  changes  have  obviated  or 
overridden  the  policy  considerations  underlying  the  Glass-Steagail 
Act 
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REASSESSMENT  OF  GLASS-STEAGALL   ACT 

I  note  that  in  his  testimony  the  other  day.  Treasury  Secretary 
Regan  pointed  out  that  the  potential  for  conflicts  of  interest  and 
unfair  competition  existed  if  banks,  as  opposed  to  bank  holding 
companies,  engaged  in  the  mutual  fund  business.  We  note  also  that 
you  have  indicated  that  a  broad  resissessment  of  the  Glass-Steagall 
Act  will  be  shortly  undertaken. 

We  feel  very  strongly  that  that  reassessment,  that  indepth  study 
of  the  Gl£»s-Steagall  Act  and  its  present  applicability,  certainly 
ought  to  come  before  we  precipitously  abrogate  the  Glass-Steagall 
Act  restrictions. 

At  the  same  time,  we  feel  that  there  should  also  be  a  broad 
review  of  the  impact  that  such  revisions  would  have  on  the  broad 
economic  aspects  of  the  situation,  particularly  with  respect  to  var- 
ious flnancial  institutions  find  the  economy,  and  the  consumer 
in  genereil. 

Now,  as  I  have  indicated,  section  302  of  S.  1720,  which  is  the  one 
part  of  this  bill  in  which  we  are  most  interested,  would  permit 
banking  institutions  to  underwrite  mutual  funds  without  comply- 
ing with  regulation  under  the  Securities  Exchange  Act  of  1934.  The 
existing  exemption  of  hanks  from  the  broker-dealer  requiFements 
of  the  1934  act,  and  the  exemption  that  the  bill  would  add  with 
respect  to  other  thrift  institutions  must  be  read  in  the  context  of 
the  provisions  and  policies  of  Glass-Steagall  and  its  prohibition  on 
investment  banking  or  broker-dealer  activities. 

If  we  are  to  permit  the  business  of  underwriting  by  commercial 
banks,  then  certainly  it  would  seem  that  there  is  need  for  appropri- 
ate SEC  regulation  of  those  activities.  The  1934  act,  of  course,  is  in 
place.  The  SEC  is  already  experienced  with  the  regulation  of 
broker-dealer  activity.  We  see  absolutely  no  way  in  which  the 
public  interest  would  be  served  by  empowering  bank  regulatory 
bodies  to  develop  and  administer  similar  regulations,  rather  than 
utilizing  the  expertise  and  the  existing  facilities  of  the  SEC. 

I  say  this  first  from  the  standpoint  of  the  protection  of  the 
public,  which  the  securities  laws  were  meant  to  provide;  and 
second  because  of  the  potenti^Ll  for  unequal  and  possibly  conflicting 
regulation,  which  gives  rise  to  the  risk  of  unfair  com[>etition  be- 
tween the  banks  and  others  dealing  in  the  securities  field. 

I  think  it  is  interesting  to  note  that  when  life  insurance  compa- 
nies became  involved  in  the  sale  of  mutual  funds,  and  when  vari- 
able annuities  and  variable  life  insurance  were  determined  to  be 
registerable  securities,  life  insurance  companies^ — despite  the  fact 
that  they  were,  as  are  the  banks,  regulated  by  their  own  regulatory 
agencies — nevertheless  were  required  to  and  have — registered 
under  and  have  complied  with  the  Federal  securities  laws. 

It  is  respectfully  suggested  that,  should  it  be  determined  after  an 
appropriate  study  that  the  Glass-Steagall  Act  delineations  between 
commercial  and  investment  banking  should  be  abrogated,  bank 
participation  in  the  mutual  fund  business  be  permitted  only  on  the 
same  tarms  and  under  the  same  regulations  as  are  other  institu- 
tions participating  in  the  same  business. 

Thmik  you,  sir. 

[Complete  statement  follows:] 
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StAIEHEHT  OF  "THE 
AHBRICAH  COtlMCIL  OF  LIFE  INSURANCE 

Hr.  Chaicnuui  and  meabeca  at   the  Comnlttee .   My  name  ia 
Saoiuel  C.  Cantor,  Executive  Vice  President  of  the  Mutual  Life 
Insurance  CoQ>any  of  New  York,  and  I  am  appearing  on  behalf  of 
the  American  Council  of  Life  Insurance.   I  am  accompanied  by 
Gary  E.  Hughes,  Chief  Counsel,  Securities  of  the  American 
Council  of  Life  Insurance.  The  Council  has  a  membership  of 
S25  life  insurance  cop^anias  that  repreaante  97%  of  the  total 
assets  of  all  United  States  life  insurance  con^anies  and  U.S. 
branches  of  Canadian  companies.   He  appreciate  the  opportunity 
you  have  extended  to  us  to  comment  on  S.1720. 

S.1720,  entitled  the  'Financial  Institutions  Restructuring 
and  Services  Act  of  1981',  is  a  sweeping  bill  which  addresses 
numerous  competitive,  economic  and  regulatory  issues  that  are 
of  great  concern  not  only  to  the  banking  industry  but  also  to 
the  financial  community  generally.       * 

The  Council's  particular  concern  with  S.1720  involves  Sec- 
tion 302,  which  would  enable  banking  institutions  to  organize 
and  operate  or  render  investment  advice  to  Investment  companies. 
Section  302  would  also  permit  banking  entities  to  underwrite, 
sell  or  issue  securities  of  any  investment  company.  If  enacted, 
this  provision  would  expand  significantly  the  financial  activi- 
ties in  which  banking  Institutions  can  engage  and,  in  so  doing, 
would  abrogate  in  large  part  the  delineation  between  investment 
and  commercial  banking  which  Congress  so  carefully  established 
in  1933  with  the  passage  of  the  Glass-Steagall  Act.   In  addition, 
enactment  of  Section  302  as  presently  drafted  would  give  rise  to 
a  disparate  regulatory  aystein  as  between  investment  companies 

ScaCemenc  made  by: 

Samuel  C.  Cantor 
Executive  Vice  President 
Mutual  Life  Insurance  Company 

□f  New  York 
1740  Broadway  at  55th  Street 
New  York,  New  York   10019 
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undeEwritten  by  banking   institutions   and   Chose   underwritten 
by  all   other  entities.      The  Council  wishes   to  express   its  con- 
cern  regarding   the   propriety  of  altering  the  provisions  of   the 
Glass-Steagall  Act  at  this   tine  and   register  its  opposition   to 
the   unequal   regulatory  treatment  of   inveatment   companies  embraced 
by  Section  302. 

Broad  Considerations 


Economic  Concerns 

S.1720   involves   many   complex   and  potentially   far  reaching 
concerns   for   financial   institutions  and   the   economy   generally. 
In   introducing  the  bill.    Senator  Gam  spoke   of   the   need  to  con- 
sider comprehensive   legislation   as   a   result   of   steadily  increas- 
ing  competition  within  the   financial  services   industry.      Citing 
inflation  and  high  interest  rates  of  recent  years  as  factors 
causing  financial  institutions  and  consumers  to  adjust  traditional 
practices   and  philosphles.    Senator  Garn  concluded   that  revisions 
must  be  made   in   the   structure  of   the   financial   system  to  accomo- 
date  the   nujnerous   changes   that  have   occurred. 

He   agree   that  the  economy  and   the   financial   services   indus- 
try  are   undergoing   a  metamorphosis   that   is   unprecedented   in   scope 
and  significance.      The   life   insurance   industry   is   acutely   aware 
of   this   rapidly  changing  environment   and   the   accompanying  pressure 
to  adapt  quickly   in  order  to  provide  products   and  services  of 
the  highest  utility  to  consumers  - 

He   believe,   however,    that   there  has   been  little   attention 
focused  on   the   nature   and  extent  of   the  economic   impact   that 
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enactment  of  S.1720  would  have  on   the  banking   institutions 
to  which  it  is  directed,   competing  financial  inBtitutions  and 
consumers.      Given   the   present   state  of   the  economy,    it  Is   a 
most   Inopportune   time   for  hasty   legislation   that  would  undoubt- 
edly hav«   a  dramatic  effect   on   this  country's   financial   system. 
The   Importance  of   the   issues   Involved  demands   that  S.1720  be 
studied  in  much   greater  detail.      In   this  way,    legialatioD   can 
be   crafted  in   a  deliberate   fashion   to   address   the  complexities 
of   today's   Institutions,    and,   given  additional   time,   this  pro- 
cess can  be  carried  out  taking  full  cognizance  of  the  Interrelated 
environcnent   in  which   these   institutions   exist. 

Glasa-Steaqall  Concerns 

At  the  outset,  we  wish  to  make  clear  that  we  are  not  taking 
a  position  on   the  propriety  of  ultimately  restructuring  the 
Glaas-Steagell  Act.      Rather,   we   are  voicing  our  concern   that   far 
too   little   study  has  been  devoted  to   the   extremely   significant 
consequences   that  would   flow  from  such   action. 

The  Glass-Steagall   Act  was   enacted  at  a  time  when   the  bank- 
Ing  industry  was   undergoing  severe   economic  stress   and  in   fact 
was  on   the  brink   of  collapse.      In  order   to   return  banking   Insti- 
tutions  to   financial   stability.    Congress   passed   a   variety  of 
significant   legislation  pertaining   to   the   banking  industry. 
Including   the  Glass-Steagall  Act.      Principal   among  the  effects 
of  Glass-Steagall  was   the   separation  of  commercial    and   invest- 
ment banking   functions.      In   legislating  the  dichotomy  between 
commercial   and   investment  banking   activities.   Congress   sought 
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to  reestablish   and  promote   confidence   in  the   nation's   bank~ 
Ing  system.      The   concerns  which  prompted  this   separation  were 

Prior  to  Glass-Steagall,   national  banks' engaged  in  the 
investment  securities  business  pursuant  to  their  incidental 
corporate  powers   to  engage   in   the   banking  busineas.      In  addi- 
tion,   many   commercial   banks   established  securities   affiliates 
which  operated  as  wholesalers   and   retailers   of   debt  and  equity 
securities,    as  holding   and   finance   companies,    as   real  estate 
and  investment   companies ,   and  as  market  makers   In  the  parent 
bank's  own   stock,      speculative   excess   and  other  unsound  prac- 
tices by  banks   In  connection  with  these   activities   contributed 
to  the   bank   failures   of  the   Depression,    and  abuses   by  banks   of 
their  responsibilities   to  customers   resulted  in   financial   fail- 
ures  for  many   Individuals. 

One  of   the  primary  purposes  of  the  Glasa-Steagall  Act  was 
to  eliminate   the  potential   for  conflicts  of  interest  that  could 
arise  when  a  bank  was  In  a  position   to  give   advice   to  customers 
regarding   securities  which  the  bank   issued  or  had   underwritten. 
The  ftct  also   sought   to  protect  and  maintain   the   financial   inte- 
grity of  banks   by  precluding  the   acquisition  of  securities  which 
could   jeopardize   the   liquidity   of   the  banks  or  introduce   specu- 
lative pressures   upon   them.      In   sum,    the  Act   addressed  very   real 
abuses  which  occurred   in   the  banking  system  during  the   late 
1920s   and  early   1930a,    and  was   passed  by  Congress   following 
exhaustive   analysis   and  testimony. 
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Ssctlon   302   of  8.1720,    as  w«ll   as   Section   301  dealing 
with   the  underwriting  of  municipal   revenue  bonds,    clearly  con- 
tradicts the  legislative  intent  of  Glass-Steagall  and  would 
conflict  directly  with  those  provisions  of  the  Act  which  sought 
to  delimit  the  securities  activities  of  conmercial  banks. 
Indeed,   these  provisions  would  once  again  neld  investnent  and 
coBOMCclal  banking   functions.      Neither  the  bill  nor   its   accom- 
panying  conmients  offers   on  explanation  of,   or   a   justification 
for,    the  proposed  abrogation  of   the   long-standing  purposes   and 
provisions  of  Glass-Steagall. 

The   circumstances   that   the   Glass-Steagall  Act  addressed 
were  of  profound  concern  to  Congress  at  the  tiioe  of  its  enact- 
ment.     Since   that   time,    there   is  no  question   that   financial 
institutions  and  the  economic  and  regulatory  environment  in 
which  they  exist  have  undergone  dramatic  evolutionary  changes. 
The  fundamental  question,  however,   is  whether  these  changes 
obviate   or  override   the  policy  considerations   underlying  Glass- 
Steagall  or  otherwise  warrant  the   involvement  of  banking   insti- 
tutions in  the  securities  business.     Simply  put,   this  question 
has  not  been  answered  satisfactorily,   and  we  submit  that  it 
must  be  resolved  before  Congress  takes  any  action  on  Glass- 
Steagall,  not  after.     We  believe  that  piecemeal  changes  to 
Glass-Steagall  would  be   precipitate,    absent  a   thorough   analy- 
sis of   the  Act,    its  policies   and   the  consequences   of   altering 
its  prohibitions. 

Me   note   that   in   introducing  5.1720,    Senator  Garn  stated 
that  a  broad   review  of  GlasB-Steagall  would  be   conducted  in 
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1982.     He  *ibBlt  that  it  we^sld  be  Sigi'-ly  i^appixtpTiatm  for 
Congrena   ts  CRACt  Sectior^    3:31   ar.d   3C2  cf  5.1720,   thereby 
saterially   altering  the  proviaior.a  sf  Glass-Steagall ,   prior 
to  conducting  the  broad  review  referred  to  by  Senator  Gara. 
This  broad  review  would  enable   Congress   to  consider  eheac   and 
other  iaiportant  pcovlsior.s   of  S.1720   In  an   integrated  aannar 
and  would  afford  interested  parties  sufficient  tiae  to  develop 
and  contribute  valuable  and  necessary   input. 


Regulatory  Parity 

Should  Congress   ultimately  determine   that   it   is  appro- 
priate to  penait  banking  institutions  to  engage  in  the  organi- 
latlon,  operation  and  distribution  of  mutual  funds,  we  submit 
that  it  would  be   totally  unacceptable   to  piennit  those   institu- 
tions  to  operate  under  a  different   regulatory  system  than  the 
one  which  now  governs   all  other  institutions   engaged  in   the 
same  activity.      Section   302  of  8.1720  would  enable  banking 
institutions  to  organize  and  advise  their  own  Investnent  com- 
panies  and  underwrite   the   shares   of   any  other   investment   com- 
pany.     An  investment   company  organized  by  a  banking   institu- 
tion presumably  would  be   required   to   register   its   shares   under 
tlie   Securities  Act  of   1933   and  would   itself  be   registered   under 
the  Investment  Company  Act  of  1940.     However,  a  banking  insti- 
tution  underwriting  the   shares   of   any  investment  company  would 
not  be   subject   to   the   comprehensive  provisions   of  the   Securities 
Exchange  Act  of   1934. 

Section   302  provides   for   an  exclusion   from  the   definition 
of   the  terms   'broker'   and   'dealer'    as   used   in  the   Exchange   Act 
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with  respect  to  savings  and  loan  associations!  savings  banks 
or  credit  unions  which  engage  in  the  functions  described  in  that 
section.  Similarly,  the  Exchange  Act  presently  excludes  banXs 
from  these  definitions.  The  effect  of  both  these  exclusions  is 
to  exempt  banking  entities  from  the  otherwise  applicable  regu- 
latory provisions  of  the  Exchange  Act,  because  these  provisions 
by  their  terms  apply  to  brokers  and  dealers. 

The  existing  exclusion  of  banks  from  the  Exchange  Act's 
definitions  of  "broker"  and  "dealer"  must  be  analyzed  in  con- 
junction with  the  provisions  and  policies  of  the  Glaes-Steagall 
Act.   As  discussed  earlier,  one  of  the  fundamental  effects  of 
passing  that  Act  in  1933  was  the  separation  of  commercial  banking 
from  investment  banking.   Consequently,  when  congress  enacted 
the  Exchange  Act  in  1934,  many  of  its  regulatory  provisions  had 
little,  if  any,  application  to  commercial  banks,  since  they  had 
already  been  prohibited  from  performing  customary  broker/dealer 
activities  such  as  underwriting  corporate  securities  ot  trading 
such  securities  for  their  own  account.   To  the  extent  S.1720 
would  once  again  permit  banks  to  function  as  traditional  broker/ 
dealers,  the  basis  upon  which  the  original  bank  exemption  from 
the  Exchange  Act  was  predicated  would  no  longer  exist.   Likewise, 
to  the  extent  the  proposed  exclusion  of  savings  and  loans,  savings 
banks  and  credit  unions  was  included  in  Section  3Q2  in  order  to 
parallel  the  Exchange  Act's  exclusion  for  banks,  the  concept  is 
similarly  flawed,  since  these  entities  would  also  be  permitted 
to  engage  in  broker/dealer  activities. 
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The  preamble  of  the  Exchange  Act  states  that  it  was 
designed  to  prevent  national   emergencies  which  might   result 
from  manipulation   and  unreasonable   fluctuation  of   securities 
prices  and  by  excessive   speculation  in   the  securities   markets. 
This   fundamental   legislative  purpose  would  be   thwarted  by  per- 
mitting the   securities  activities   of  banking  entities   to   fall 
outside  the  boundacias  of  the  Exchange  Act. 

In   general,    the  Exchange  Act   is   intended  to  control   and 
regulate   securities   transactions   for  the   purpose   oC  protecting 
interstate   commerce,    safeguarding  national   credit   and  ensuring 
the   integrity  of   the   securities  markets.      More   specifically, 
the  Exchange  Act  provides  that  employees  associated  with  a 
broker/dealer   registered  thereunder  must  satisfy  standards   of 
training,   experience   and  other  qualifications   established  by 
the   SEC   for  the  protection  of   investors .      These   standards   are 
administered  either  directly  by   the   SEC  or   indirectly  by  the 
NASD  with   SEC  oversight.      For  example,    a   comprehensive  securi- 
ties examination  must   be   successfully   completed  by   all   sales 
and   investment  advisory  employees  of   a  broker/dealer .      All 
broker/dealers   registered  with   the   SBC   are   required  to  obtain 
an   application   for  employment  containing  basic   information   as 
to  each  Of  their  salesmen,    including,    among  other   things,   busi- 
ness  history,    education,    record  of  any   denial  or  expulsion 
from  registration  with  broker/dealers  or  securities  exchanges, 
and  arrest,    indictment  and  criminal   records.      The  Exchange   Act 
arms   the   SEC  or,    indirectly,    the  NASD,   with  extensive   disciplin- 
ary authority  over  broker/dealers   and   their  employees   through 
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specifically  enumerated  disqualification  provisions.   Dla- 
qualification  serves  as  an  effective  barrier  to  protect  Inves- 
tors against  the  entry  of  undesirable  or  unqualified  persons 
into  the  broker/ dealer  business.   In  addition,  the  authority  to 
revoke  broker/dealer  registration  or  censure  salesmen  from 
association  with  borker/ dealers  provides  a  proscriptive  means 
CO  ensure  conduct  in  the  public  Interest. 

The  SEC  is  a  repository  of  specialized  expertise  with 
respect  to  the  marketing,  purchase  and  sale  of  securities. 
Moreover,  the  SEC  possesses  extensive  experience  in  recognizing 
and  responding  to  developments  and  problems  in  the  rapidly 
evolving  area  of  money  market  mutual  funds.   In  this  respect, 
the  SEC  would  be  well  suited  to  oversee,  either  directly  or 
through  the  HASD.  the  marketing  of  bank  sponsored  Investment 
companies  or  the  underwriting  of  other  investment  company 
securities  by  banking  institutions. 

Section  302  of  S,1720  proposes  that,  In  lieu  of  SEC  regula- 
tion, the  distribution  of  investment  company  securities  by  deposi- 
tory Institutions  be  governed  by  regulations — as  yet  unknown — 
developed  and  administered  by  bank  regulatory  bodies.  This 
significant  departure  from  traditional  securities  regulation  of 
investment  companies  has  neither  been  explained  nor  Justified 
by  the  proponents  of  S.17Z0  and  Is,  In  our  view.  Indefensible. 
There  is  simply  no  reason  why  bank  salesmen  o£  investment  company 
securities  should  not  be  subject  to  SEC  regulation,  unless  the 
banking  entities  desire  to  secure  regulatory  treatment  different 
from  that  which  they  could  obtain  under  the  Exchange  Act.  We 
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do  not  believe  banking  entities  merit   any  different   treatment 
in  this   context.      Moreover,    if   the  proponents   of   this   diver- 
gent  regulatory  schene  do   in   fact  desire   special   treatment, 
their  supporting  rationale  should  be  clearly   stated   so   that 
le   public  can   respond  appropriately. 

The   situation   is   analagous   to  the   involvement  of   life 
!   companies,    either  directly  or  through   subsidiaries, 
in   the   sale  of   invAstment  company   securities.      Notwithstanding 
the   fact  that   life   insurance   companies   and  the   agents   that  sell 
their  products   are   extensively   regulated  by   state   insurance 
authorities,    these   some  companies   and  individuals   are  subject 
to  the   full  gamut  of   regulation  under  the   federal   securities 
laws.    Including  regulation   under  the   Exchange  Act,    for  purposes 
of  their  investment  company   activities.      Agants  must  be  duly 
licensed  with  the  SEC  or  the  HASD  and  the  insurance  company  itself 
or  a   subsidiary    thereof  must  be   registered  with   the   SEC   as   a  broker/ 
dealer.     Similarly,  once  It  was  established  that  variable  annu- 
ity  contracts   sold  by   life   insurance   companies   constituted 
securities   for  purposes  of   the   federal   securities   laws,   variable 
annuity    salesmen  were   required  to  comply  with   the   provisions   of 
the  Exchange  Act  governing   the   sale  of   securities. 

To  permit  banking  institutions  to  be  exempt  Croni  the  broad 
regulatory   prevision  of   the  Exchange  Act  would  offend  the  prin- 
ciple of   regulatcry  equality,   and   regulatory   inequality   portends 
unfair  competition.      It   Is   unfair  competition — and  not   additional 
competition — to  which  ve  object.      The   possibility  of  disparate 
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and  possibly  conflicting  regulation,  which  we  believe  would 
inevitably  result  from  empowering  five  federal  bank  regulatory 
bodies  plus  the  SEC  to  regulate  the  same  type  of  activity, 
should  be  avoided  at  all  costs.   Such  a  situation  could  foster 
serious  competitive  disadvantages  between  financial  institu- 
tions that  are  not  uniformly  regulated.   Indeed,  the  bill's 
objective  of  bolstering  the  banking  industry  by  allowing  entry 
into  the  securities  business  may,  in  the  absence  of  equal 
regulation,  jeopardize  other  competing  segments  of  the  finan- 
cial industry,  thereby  causing  a  deterioration  in  the  quality 
of  the  securities  markets. 
Conclusion 

S.1720  la  a  comprehensive  bill  proposing  many  significant 
changes  to  the  existing  banking  system.   Those  changes  are  of 
great  consequence  to  the  economy  and  to  the  cotnpecitive  balance 
among  financial  Institutions.   There  are  many  issues  raised  in 
Che  bill,  such  as  the  propriety  af  banking  entitles  entering 
the  Investment  company  business,  which  warrant  much  more  thought- 
ful analysis  Chan  they  have  presently  been  afforded.   Uncll  this 
analysis  has  been  completed,  we  do  not  believe  S.17Z0  should  be 

We  believe  this  type  of  further  study  would  establish 
conclusively  that,  should  banking  institutions  ultimately  be 
permitted  to  sponsor  investment  companies  and  sell  their  shares, 
there  is  no  demonstrable  reason  for  their  being  afforded  unique 
regulatory  treatment  under  Che  federal  securities  laws.   We 
therefore  oppose  in  particular  Section  302  of  S.  1720, 
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The  Chairman.  Mr,  Van  Liew. 

Mr.  Van  Liew.  Mr.  Chairman  and  member  of  the  committee,  I 
am  Alfred  Van  Liew,  executive  vice  president  of  the  Rhode  Island 
Hoepital  Trust  National  Bank.  I  am  in  charge  of  that  bank's  trust 
invCTtment  management  division.  We  are  a  commercial  bank  with 
$1.2  billion  in  deposits.  We  have  36  branches  throughout  the  State 
of  Rhode  Island.  The  vast  majority  of  our  deposits  are  raised  in  the 
Rhode  Island  marketplace  and  most  of  the  lending  activity  relates 
to  Rhode  Island  borrowers.  In  fact,  roughly  80  percent  of  our 
stockholders  are  Rhode  Island  residents. 

INVASION   BY   NONBANKING   nNANCIAL  INSTmmONS 

In  brief,  we  are  owned  by  and  serve  Rhode  Islanders.  What  we 
face  today  is  an  environment  that  is  quickly  being  invaded  by 
nonbanking  financial  institutions.  Our  bank  is  unable  to  compete 
adequately  in  this  new  environment  under  present  laws  and 
regulations. 

I  would  like  to  expand  on  that  statement  by  describing  what  has 
happened  to  the  nature  of  competition  for  core  deposits  and  local 
investable  funds. 

In  the  past,  our  competition  for  deposits  has  been  other  banks 
and  thrift  institutions  within  the  Rhode  Island  marketplace.  Today 
that  competition  remains,  but  it  has  expemded  to  include  large 
national  brokerage  houses,  insurance  companies,  retail  businesses, 
and  many  other  large  financial  institutions.  Recent  newspaper  arti- 
cles describing  the  financial  services  above  to  be  offered  by  Ameri- 
can Express,  Prudential  Insurance,  and  Sears,  Roebuck  clearly 
indicate  the  trend. 

Intermediation  has  traditionally  occurred  within  the  framework 
of  banks  and  thrifts. 

Now,  however,  money  market  funds  participate  in  this  process  by 
taking  what  used  to  be  our  deposit  dollars  directly  from  customers 
and  then,  to  a  large  degree,  returning  only  a  portion  of  the  dollars 
to  the  banking  system  through  the  purchase  of  large  CD's  at 
selected  banks.  Since  the  rates  the  funds  may  pay  are  not  regulat- 
ed, they  can  offer  a  higher  rate  of  interest  to  the  consumer  than  we 
can  and,  consequently,  have  been  rapidly  garnering  our  deposits.  A 
conservative  estimate  of  $100  million  in  Rhode  Island  money  is 
invested  in  money  market  funds  by  brokerage  firms  in  our  immedi- 
ate area. 

Most  of  this  money  would  otherwise  have  been  in  the  Rhode 
Island  banking  system.  However,  if  these  funds  do  not  buy  CD's  at 
local  Rhode  Island  banks — and  selections  rarely  include  hospital 
trust  or  other  Rhode  Island  banks— that  money  has  left  the  com- 
munity. There  is  no  return  on  that  money  to  the  local  banking 
community  either  as  a  deposit  or  in  fees  that  would  have  been 
collected  were  we  able  to  offer  money  market  funds. 

Due  to  this  outflow,  we  find  ourselves  in  a  position  where  we  are 
not  only  prohibited  from  using  our  expertise  to  generate  additional 
business,  but  we  also  have  to  fight  simply  to  retain  our  present 
customer  bsise.  The  competition  has  an  unfair  advantage  which  has 
been  successfully  exploited  because  commonsense  and  increased 
sophistication  has  the  consumer  reaching  for  the  highest  rates 
available  in  the  marketplace. 
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My  purpose  in  mentioning  all  this  is  to  make  this  point:  other 
institutions  that  are  not  bound  by  the  same  laws  which  tie  our 
hands  can  and  do  offer  funds  that  attract  the  average  investor  and 
allow  the  firm  to  make  a  profit  at  the  same  time.  These  firms  have 
no  regulations  that  prohibit  them  from  generating*  the  volume 
necessary  to  make  their  required  profit,  and  thus  their  funds  are 
constantly  growing.  Many  of  the  services  these  firms  offer  have 
been  requested  by  our  present  customers  but,  by  law,  we  cannot 
provide  them.  A  nonbank  financial  services  firm  can  virtually 
'capture  the  customer"  by  securing  the  core  business — money 
market  funds. 

From  this  base  the  firm  can  then  market  a  myriad  of  investment 
vehicles  and  financial  services.  Today's  shopping  list  would  include 
checkwriting,  borrowing,  and  custodial  as  well  as  investment  in 
equities,  bonds,  real  estate,  and  other  mutual  fund  products.  Our 
offerings  seem  inadequate  given  the  nature  of  the  competition.  To 
mmntain  our  customer  base,  we  are  forced  to  find  solutions  under 
the  present  regulatory  structure  that  offer  minimal  profitability,  if 
at  all.  We  call  this  in  our  organization,  "shooting  ourselves  in  the 
foot."  An  example  is  the  banking  industry's  "stopgap"  Euiswer  to 
the  cash  management  account.  At  best,  banks  can  offer  an  imita- 
tion product  that  will  be  some  combination  of  checkwriting,  credit 
extension,  and  money  market  fund  participation. 

A  number  of  money  market  firsts  have  recently  formed  alliances 
with  banks  for  this  same  purpose — Dreyfus  and  Fidelity  are  two 
that  immediately  come  to  mind.  The  banks  must  pass  on  this 
money  to  the  money  market  fiands.  Those  firms  are  able  to  change 
management  and  administrative  fees  that  represent  most  of  the 
compensation  for  the  entire  product.  In  such  a  situation,  the  money 
market  fund  will  reap  the  profit;  the  bank  will  be  fortunate  to 
break  even.  However,  the  Glass-Steagall  Act  prevents  the  bank 
from  sponsoring  underwriting,  or  advising  a  mutual  fund. 

Add  to  all  of  this  the  fact  that  recent  studies  have  shown  that 
most  individuals  would  prefer  to  conduct  their  financial  transac- 
tions with  the  local  institutions  that  have  been  serving  them  for 
years.  They  have  more  faith  in  their  neighborhood  bank  due  to  a 
close  relationship  from  past  association. 

Competition  is  something  we  welcome  because  we  have  the  re- 
sources and  capabilities  to  provide  the  necessary  services.  However, 
under  present  regulations,  particularly  those  of  Glass-Steagall,  we 
face  laws  that  prohibit  us  from  offering,  producing,  marketing,  and 
managing  the  type  of  services  necessary  to  compete  in  our  own 
market.  The  services  provided  by  our  trust  division  generally 
appeal  to  those  Rhode  Islanders  who  have  a  high  net  worth  and/or 
annuftl  income  in  excess  of  $100,000.  Therefore,  the  management 
and  investment  expertise  of  our  trust  division  is  presently  available 
only  to  a  small  percentage  of  our  population.  Over  46  percent  of 
our  local  population — those  with  an  annufd  income  between 
$20,000  and  $50,000— thus  become  prospects  for  money  market 
funds  and  other  services  provided  by  nonbank,  financial  services 
organizations.  These  are  services  we  are  forbidden  to  offer  under 
present  law. 

Our  capabilities  aa  qualified  investment  managers  are  severely 
diminished  because  we  are  unable  to  appeal  to  a  sizable  segment  of 
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the  population  without  a  commingling  of  accounts  and  mass  mar- 
keting of  these  services.  This  has  proven  unprofitable  and  unlawful 
in  the  past.  Twice  in  our  history  we  attempted  to  reach  this  market 
with  product*  which  had  to  be  terminated  because  they  were  either 
thought  to  be  in  violation  of  Glass-Steagall  or  because  of  poor 
reception  in  the  marketplace  due  to  the  necessity  of  extra  consum- 
er dollars  being  spent  on  legal  fees  for  a  trust  eigreement.  The 
smaller  investor  does  not  want  roadblocks. 

If  we  were  able  to  commingle  our  funds,  we  would  have  the 
ability  to  deliver  the  "economy  of  scale,"  and  it  would  be  possible 
for  us  to  compete  in  a  reasonable  manner  with  other  financial 
services  institutions.  Our  expertise  should  then  allow  us  to  make 
our  services  available  to  a  much  broader  base,  and  we  could  deliver 
vehicles  such  as  money  market  funds  to  a  greater  number  of  Rhode 
Islanders. 

In  summary.  Hospital  Trust  is  a  relatively  smeill  bank  in  a  small 
State.  Nevertheless,  we  are  a  well-managed  financial  services  insti- 
tution capable  of  providing  services  that  are  necessary  and  vital  to 
our  community.  However,  we  want  to  do  more  but  require  a  great- 
er degree  of  regulatory  freedom  in  order  to  do  so.  Our  customers 
have  expressed  a  desire  for  us  to  expand  our  services.  They  have 
stated  that  they  would  much  prefer  to  deal  with  us  through  our 
extensive  branch  system  than  to  go  to  an  unknown,  faraway  firm 
that  deals  with  them  only  by  computer. 

Therefore,  we  want  to  be  deregulated  on  both  price  and  product. 
We  do  not  fear  competing  against  large  national  organizations  in 
Rhode  Island,  if  we  can  do  so  on  equal  terms.  Our  capabilities  in 
offering  money  market  funds,  equities,  fixed  income  investments, 
real  estate  opportunities,  gold  investment,  and  others  are  sound 
and  well-organized.  Through  the  past  114  years  we  have  successful- 
ly managed  the  dollars  of  thousands  of  Rhode  Islanders.  We  have 
preserved  and,  where  appropriate,  built  capital  through  sound  in- 
vestment for  individuals  and  institutions  in  good  times  and  in 
depressions  and  recessions. 

We  hope  deregulation  will  allow  us  to  offer  these  capabilities  to 
the  consumers  of  Rhode  Island.  Given  deregulation,  we  feel  confi- 
dent that  we  can  compete  effectively  for  other  types  of  financial 
services  business  within  our  own  community.  We  fervently  hope 
that  through  deregulation  the  antiquated  laws  that  prohibit  us 
from  operating  on  terms  that  are  feasible  for  fair  competition  will 
be  amended. 

If  so,  all  organizations  desiring  to  do  business  in  the  financial 
services  field  should  be  able  to  offer  similar  products,  and  the  free 
enterprise  system  of  competition  will  be  restored  to  the  financial 
services  industry. 

We  applaud  competition  on  equal  terms.  We  urge  the  committee 
to  focus  on  allowing  the  financial  services  industry  to  commingle 
their  funds  so  that  this  equality  will  be  achieved.  Commingling 
would  not  only  help  restore  our  ability  to  compete  but  would  allow 
us  to  better  serve  our  Rhode  Island  community.  At  present,  the 
scales  are  tipped  in  favor  of  the  nonbanking  sector  of  the  industry. 

All  we  ask  is  that  they  be  righted  on  a  level  plane  so  that  true 
competition  will  once  agfiin  exist. 
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I  would  like  to  thank  the  chairman  and  the  committee  for  being 
able  to  present  our  thoughts. 
[Complete  statement  follows:] 

Teshmony 

Mr.  Chairman  and  members  of  the  committee:  My  name  is  Alfred  B,  Van  Liew, 
and  1  am  executive  vice  president  and  head  of  the  Trust  and  Investment  Manage- 
ment Division  of  Rhode  Island  Hospital  Trust  National  Bank  in  Providence,  Rhode 
Island.  Hospital  Trust  is  a  commercial  bank  with  $1.2  billion  in  deposits  and  36 
branches  throughout  the  State.  In  1867  we  were  created  to  serve  as  a  trustee  in 
financing  the  construction  of  what  is  now  the  State's  lareest  hospital.  Ultimately, 
we  became  a  full  service  bank.  The  vast  majority  of  our  deposits  are  raised  in  the 
Rhode  Island  marketplace,  and  most  of  our  lending  activities  relate  to  Rhode  Island 
borrowers.  In  fact,  roughly  80  percent  of  our  stockholders  are  Rhode  Island  resi- 
dents. In  brief,  we  are  owned  by  and  serve  Rhode  Islanders, 

What  we  face  today  is  an  environment  that  is  quickly  being  invaded  by  non- 
banking  fmancial  institutions.  Our  bank  is  unable  to  compete  adequately  in  this 
new  environment  under  present  laws  and  regulations.  I  would  like  to  expand  on 
that  statement  by  describing  what  has  happened  to  the  nature  of  competition  for 
core  deposits  and  local  "investable"  funds. 

In  the  past,  our  competition  for  deposits  has  been  other  banks  and  thrift  institu- 
tions within  the  Rhode  Island  marketplace.  Today,  that  competition  remains,  but  it 
has  expanded  l<i  include  large  national  brokerage  houses,  insurance  companies, 
retail  businesses,  and  many  other  large  fmancial  institutions.  Recent  newspaper 
articles  describing  the  financial  services  about  to  be  offered  by  American  Express, 
Prudential  Insurance,  and  Sears  Roebuck  clearly  indicate  the  trend. 

Traditionally,  banks  have  provided  the  largest  part  of  financial  intermediation  in 
our  economy.  Now,  however,  money  market  funds  participate  in  this  process  by 
taking  what  used  to  be  our  deposit  dollars  directly  from  customers  and  then,  to  a 
large  degree,  returning  only  a  portion  of  the  dollars  to  the  banking  system  through 
the  purcnase  of  large  CDs  at  selected  banks.  Since  the  rates  the  fund^  may  pay  are 
not  regulated,  they  can  offer  a  higher  rate  of  interest  to  the  consumer  than  we  can 
and,  consequently,  have  been  rapidly  garnering  our  deposits,  A  conservative  esti- 
mate of  SlOO  million  is  Rhode  Island  money  is  invested  in  money  market  funds  by 
brokerage  firms.  Most  of  this  money  would  otherwise  have  been  in  the  Rhode  Island 
banking  system.  However,  if  these  funds  do  not  buy  CDs  at  local  Rhode  Island 
banks  (and  selections  rarely  include  Hospital  Trust  or  other  Rhode  Island  banks), 
that  mony  has  left  the  community.  There  is  no  return  on  that  money  to  the  local 
banking  community  either  as  a  deposit  or  in  fees  that  would  have  been  collected 
were  they  able  to  offer  a  money  market  fund. 

Due   to  this   outflow,  we  find   ourselves   in   a   position   where  we  are   not  only 

erohibited  from  using  our  expertise  to  generate  additional  business,  but  we  also 
ave  to  fight  simplv  to  retain  our  present  customer  base.  The  competition  has  an 
unfair  advantage  which  has  been  successfully  exploited  because  of  the  marked  trend 
on  the  part  of  the  consumer  toward  higher  rate  investment  vehicles.  There  really  is 
no  way  to  pinpoint  the  "disintermediation"  or  outflow  of  funds  from  the  banking 
system.  However,  the  deposits  our  bank  has  retained  and  brought  in  over  the  past 
few  years  have  clearly  shifted  to  the  higher  rate  vehicles.  Increased  sophistication 
has  the  consumer  searching  for  the  highest  rates  available  in  the  marketplace.  A 
recent  study  (Bruskin  A.I.M.)  confirms  that  people  are  now  as  interested  in  the 
investment  of  their  money  as  they  are  in  their  personal  health  and  more  interested 
in  finance  than  in  a  number  of  other  traditionally  strong  interests.  Under  present 
laws  only  money  market  funds  can  pay  the  highest  rates  on  short-term,  minimum- 
balances. 

My  purpose  in  mentioning  all  this  is  to  make  this  point:  Other  institutions  that 
are  not  bound  by  the  same  laws  which  tie  our  hands  can  and  do  offer  funds  that 
attract  the  average  investor  and  allow  the  firm  to  make  a  profit  at  the  same  time. 
These  firms  have  no  regulations  that  prohibit  them  from  generating  the  volume 
necessary  to  make  their  required  profit,  and  thus  their  funds  are  constantly  grow- 
ing. Many  of  the  services  these  firms  offer  have  been  requested  by  our  present 
customers  but,  by  law.  we  cannot  provide  them.  A  non-bank  financial  services  firm 
can  virtually  "capture  the  customer"  by  securing  the  core  business— money  market 
funds. 

From  this  base  the  firm  can  them  market  a  myriad  of  investment  vehicles  and 
financial  services.  Today's  shopping  list  would  include  check  writing,  borrowing,  and 
custodial  as  well  as  investment  in  equities,  bonds,  real  estate,  and  other  mutual 
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faad  proiinctB.  Our  offering  meem  inadetniate  given  the  nabin  of  tbe  cuuipeUtkaL 
To  mainttMn  our  cuMomcT  bow.  we  are  forced  to  find  grfutiowa  under  tbe  prffwi 
npilator^  Mructure  that  offer  minimal  proGtafaUi^,  if  at  alL  An  exampte  ■■  tbe 
*— "''■"C  indiMtiT's  "sto(v^p"  answer  to  the  cash  manageiDeat  account.  At  besL. 
''      '  n  offer  an  imitatioD  product  that  will  hai«  (ome  combinatkn  o'    *  ~  * 


■BBrket  tinat  have  recenUj  formed  pllinrw— ^  with  ba^i  for  this  same  purpose — 
Dr^fuB  BDd  ndeliQ  ore  two  that  immediBtri}'  come  to  miDd.  Hie  banks  must  paos 
OB  this  mooej'  to  thie  money  market  funds,  'naae  finiis  ai«  aMe  to  charge  manaee- 
nKnt  and  admin  jstrattre  fees  that  represent  mostof  tbeconqwnsatioa  for  the  entire 
prodnct.  In  sudi  a  sitoatioa,  the  money  mai^M  fund  will  reap  tbe  profit:  lite  bank 
will  be  (6rtunal«  to  Ivesk  even.  Htrwever.  the  Glaa»5teMaU  Act  prwenla  the  bank 
from  spottsoring.  underwriting,  or  advisiog  a  mutual  fuuL 

Add  to  all  of  thia  the  fact  that  recent  atialieB  have  shown  that  most  indivkfaiak 
would  prefer  to  cotMfaict  their  financial  transactkxts  with  tbe  local  institutkos  thsit 
bae  been  aeving  them  for  years.  Ttwy  have  more  Guth  in  their  neigfaborfaoad  bank 
due  to  a  close  relationship  from  past  associatkn. 

Competition  n  something  we  welcome  because  we  have  the  leaources  and  capafaOi- 
ties  to  provide  tbe  necessary  services.  However,  under  present  recylatkins,  partkn- 
larly  those  of  GlaM-Steagall,  we  face  laws  that  prtriubit  us  trota  offiering,  producing, 
marketing,  and  managing  tbe  type  of  servkea  necessary  to  compete  in  our  own 
market,  Tbe  services  provided  by  our  trust  division  generaUy  appeal  to  thoae  Hhode 
Islanders  who  have  a  high  net  wtntb  and/or  annuiu  incmne  in  excess  of  $100,000. 
TTieiefoie,  the  managem«it  and  investment  expertise  of  our  trust  division  is  ptea 
entlv  available  only  to  a  small  percentage  of  our  population.  Over  46  percent  of  oar 
local  poputaticm— those  with  an  annual  income  between  $20,000  and  $SO,000— thus 
become  prospects  for  money  market  funds  and  other  services  provided  by  non4iank, 
financial  aervuxs  organizaticms.  These  are  services  we  are  forbiddtti  to  offer  undn 


present  law.  Our  capalnlities  as  qualified  investment  managers  are  severely  dimin- 
ished because  we  are  unable  to  appeal  to  a  sizable  segment  of  the  pt^iulatiaa 
without  a  commingling  of  accounts  and  mass  marketing  of  these  services. 

This  has  proven  unprofitable  and  unlawful  in  the  past.  (Twice  in  our  history  we 
attempted  to  reach  thiB  market  with  products  which  had  to  be  terminated  betsuse 
they  were  either  in  violation  of  Glas»Steagall  or  because  of  poor  reception  in  tbe 
marketplace  due  to  the  necessity  of  extra  consumer  dollars  being  qient  on  legal  fbee 
for  a  trust  agreement.) 

If  we  were  able  to  commingle  our  funds,  we  would  have  the  ability  to  deliver  tbe 
"economy  of  scale",  and  it  would  be  possible  for  us  to  compete  in  a  reasonable 
manner  with  other  financial  services  institutions.  Our  expertise  should  then  allow 
us  to  make  our  services  available  to  a  much  broader  base,  and  we  could  delivu- 
vehiclee  such  as  money  market  funds  to  a  greater  number  of  Rhode  Islanders. 

In  summary,  Hospital  Trust  is  a  relatively  small  bank  in  a  small  state.  Neveitho- 
less,  we  are  a  well-managed  financial  services  institution  capable  irf'  providing 
services  that  are  necessary  and  vital  to  our  community.  However,  we  want  to  do 
more  but  require  a  greater  degree  of  regulatory  freedom  in  order  to  do  so.  Our 
customers  have  expressed  a  desire  for  us  to  expand  our  services.  They  have  stated 
that  they  would  much  perfer  to  deal  with  ue  through  our  extensive  branch  system 
than  to  go  to  an  unknown,  faraway  firm  that  deals  with  them  only  by  computer. 
TTierefore,  we  want  tfl  be  deregulated  on  both  price  and  product.  We  do  not  fear 
competing  against  large  national  organizations  in  Rhode  Island  if  we  can  do  so  on 
equal  terms.  Our  capabilities  in  offering  money  market  funds,  eouities,  fixed  income 
investments,  real  estate  opportunities,  gold  investment,  and  others  are  sound  and 
well-organized.  Through  the  past  114  years  we  have  successfully  managed  tbe 
dollars  of  thousands  of  Rhode  Islanders.  We  have  preserved  and.  where  appropriate, 
built  capital  through  sound  investment  for  individuals  and  institutions  in  good 
times  and  in  depressions  and  recessions. 

We  hope  der^ulation  will  allow  us  to  offer  these  capabilities  to  the  consumers  of 
Rhode  Island.  Given  deregulation,  we  feel  confident  that  we  can  compete  effectively 
for  other  types  of  financial  services  business  within  our  own  community.  We  fer- 
vently hope  that  through  deregulation  the  antiquated  laws  that  prohibit  us  from 
operating  on  terms  that  are  feasible  for  fair  competition  will  be  amended.  If  bo,  all 


organizations  desiring  to  do  business  in  the  financial  services  field  will  be  able  b 
offer  similar  products,  and  the  free  enterprise  system  of  competition  will  be  restored 
to  the  fmancial  services  industry. 

We  applaud  competition  on  equal  terms.  We  urge  the  committee  to  focus  on 
allowing  the  financial  services  industry  to  commingle  their  funds  so  that  this 
equality  will  be  achieved.  Commingling  would  not  ontv  help  restore  our  abili^  to 
compete  but  would  allow  us  to  better  serve  our  lUiode  Island  community.  At 
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[K — FACTO    AND   FIGURES — ALL   FICUBES 
ARK  AS  OF  DECEMBER  31.   19S0 

A.  Size 

Hospital  Trust  ia  the  3rd  largest  bank  in  Rhode  Island  by  deposits. 

Hospital  Trust  is  the  9th  largest  bank  in  New  England  by  deposits. 

Hoepitol  Trust  ia  the  135th  largest  bank  in  the  United  States  by  deposits. 

Hospital  Trust  has  deposits  of  $1.2  billion  and  total  assets  of  fl.T  billion. 
R  Stockholders 

Hospital  Trust 

Hospital  Trust 

Rhode  Island  (nominee  name  makes  it  difficult  to  pinpoint  the  eiact  number). 
C.  Thist  services 

Hospital  Trust  has  a  large  and  efficient  Trust  and  Investment  Management 
Division:  the  largest  in  Rhode  Island;  the  7th  largest  in  New  England;  the  68th 
lareest  in  the  United  States. 

D.  Hospital  Trust  has  a  large  commercial  gold  operation. 

B,  Fee  mcome  generated  by  Trust  and  Investment  Management  Division  and  gold 
operation:  Trust  and  Invcetment  Management  Division,  $12,791,000,  (18  percent);  * 
gold  operation  $2,646,000,  (4  percent);  all  other  fees,  $6,434,000.  (9  perc«nt>,  net 
interest  margin  $49,525,000,  (69  percent). 

The  Chairman.  Thank  you.  Mr.  Garver? 

Mr.  Garver.  Mr.  Chairman,  my  name  is  Robert  W.  Garver, 
president  and  chief  executive  officer  of  the  Charlestown  Saving 
Bank  in  Boston,  Mass.,  which  is  the  fourth  largest  savings  bank  m 
our  State  and  has  Eissets  of  approximately  $800  million.  I  appreci- 
ate the  opportunity  to  present  my  views  today  on  the  amendment 
to  the  Investment  Company  Act  of  1940  authorizing  depositoiy 
institutions,  including  mutual  savings  banks,  to  organize  and  sell 
their  own  mutual  funds. 

I  should  emphasize  at  the  outset  that  the  position  I  am  taking  on 
this  legislation  does  not  necessarily  reflect  tne  views  of  the  mutual 
savings  bank  industry.  In  order  that  you  might  fully  understand 
my  position,  I  would  like  to  take  a  moment  to  describe  the  specific 
competitive  situation  in  the  market  served  by  Charlestown  Savings 
Bank  before  stating  the  reasons  why  I  feel  this  expanded  authority 
would  be  helpful  to  thrift  institutions. 

Boston,  Mass.,  ranks  second  to  none  as  a  fiercely  competitive 
fmancistl  marketplace.  In  fact,  since  1978  we  have  had  even  more 
severe  disintermediation  than  our  sister  savings  banks  in  New 
York  City.  Charlestown's  net  deposits,  which  reached  the  high- 
water  mark  of  $745  million  at  yearend  1978,  have  dropped  almost 
10  percent  in  the  3  years  since  then  to  the  current  level  of  $673 
million.  If  you  further  deduct  dividends  credited  durii^  that 
period,  our  over-the-counter  loss — that  is,  withdrawals  in  excess  of 
deposits — totals  approximately  $235  million,  or  almost  one-third  of 
the  banning  dejK)sit  base. 

ADVERSE   DEPOSIT   FLOWS 

As  you  would  expect,  there  has  also  been  a  continuing  decline  in 
the  percentage  of  our  total  deposits  represented  by  passbook  sav- 

'  Percentage  of  income  before  operating  expenses. 
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ings.  In  1978  we  had  $339  million  in  regular  accounts,  over  45 
percent  of  our  total  deposit  base,  whereas  at  the  end  of  September 
1981  they  aggregated  only  $223  milHon,  33  percent  of  the  total.  The 
pace  of  transfer  haa  increased  recently,  primarily  the  result  of  the 
all  savers  certificate,  about  which  I'll  comment  later. 

These  very  adverse  deposit  flows,  which  are  more  or  less  typical 
for  large  mutuEil  savings  banks  in  the  city  of  Boston,  have  created 
several  problems,  including  strained  liquidity;  loss  of  customers  to 
both  regulated  and  unregulated  competitors;  and,  in  many  cases, 
the  reluctant  and,  indeed,  painful  decision  to  discontinue  home 
mortgage  lending.  They  have  also  produced  a  drastic  reduction  in 
our  earnings,  although  Massachusetts  savings  banks  are  signiil- 
cantly  better  off  than  some  other  segments  of  the  thrift  industry. 
In  fact,  on  an  aggregate  beisis,  we  will  approximately  break  even  in 
1981.  The  trends,  hrfwever,  are  ominous  and  unmistakable. 

Given  the  background  let  me  now  cite  the  specific  advantages 
which  I  feel  the  authority  to  offer  a  money  market  mutual  fund 
would  produce  for  the  Charlestown  Savings  Bank.  First  and  fore- 
most, it  will  give  us  at  least  a  chance  to  hold  onto  some  of  our 
current  customers  who,  £is  the  figures  suggest,  have  been  leaving  in 
large  numbers  to  take  advantage  of  the  new  financial  products 
available  elsewhere.  There  is  a  school  of  thought  which  suggests 
that  when  and  if  interest  rates  return  to  more  "normal"  levels, 
these  dollars  and  depositors  will  pour  back  into  our  vaults  and 
lobbies. 

Given  the  innovative  skills  of  our  competitors,  particularly  those 
who  are  unregulated,  I  think  that  is  both  dangerous  and  wishful 
thinking.  In  short,  I  would  much  prefer  to  retain  customers  even  at 
a  higher  short-term  cost  than  to  lose  them,  possibly  forever. 

Second,  this  will  give  us  a  chance  to  attract  new  customers  with 
a  product  of  proven  popularity  and  profitability.  While  it  would  not 
improve  our  liquidity  position  and  could  even  temporarily  impair  it 
through  transfers  from  existing  accounts,  the  advantages  of  estab- 
lishing a  new  base  of  customers  would,  in  my  view,  more  than 
offset  that  problem. 

A  third  benefit  would  be  the  ultimate  boost  to  our  earnings 
position  as  the  money  market  fund  operation  became  profitable.  I 
say  ultimate  because  clearly  the  short-term  impact  would  be  nega- 
tive until  such  time  as  a  break-even  point  was  reached  and  exceed- 
ed. We  have  done  studies  which  indicate  that  we  could  be  making 
money  in  between  1  su\d  2  years,  based  on  assumptions  which  we 
feel  are  reasonable.  Also  the  fee  income  would  add  an  element  of 
stability  to  overall  revenues  which  I  think  most  thrift  institutions 
would  view  as  desirable. 

Finally,  the  ability  to  offer  a  money  market  fund  or,  for  that 
matter,  any  type  of  Mutual  Fund  would  move  us  closer  to  becom- 
ing "full  service"  institutions.  Having  worked  for  8  years  in  a  large 
commercia'  bank  in  Chicago  before  entering  the  mutual  savings 
bank  industry,  13  years  ago,  I  have  seen  firsthand  the  very  avSt- 
stantiai  advantages  and  flexibility  which  full  service  institutions 
possess  and  which,  in  my  opinion,  a  thrift  institution  in  1981  needs 
to  survive. 

I  would  like  to  briefly  comment  on  the  two  most  often  cited 
disadvantages  of  extending  money  market  fund  authority  to  thrift 
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institutions.  First,  and  foremost,  it  is  said  that  we  will  "cannibal- 
ize" our  existing  passbook  accounts  and  thereby  greatly  increase 
the  cost  of  our  operations  without  significantly  improving  our  rev- 
enues. I  would  suggest  that  this  is  happening  already  and  would 
cit«  as  a  current  example  our  experience  with  the  all  savers  certifi- 
cate. Prior  to  the  introducton  of  this  tax-exempt  account,  we  pre- 
pared a  "pro  forma"  wherein  we  made  certain  assumptions  regard- 
ing the  amount  of  transfers  and  new  money  which  the  all  savers 
certificate  would  produce. 

It  was  at  that  time  that  we  recognized  the  possibility  that  signifi- 
cant transfers  upward  from  our  low-cost  savings  accounts  would 
reduce  the  much  publicized  advantage  of  transfers  down  from 
money  market  certificates. 

In  fact,  while  we  projected  outstanding  all  savers  balances  at  the 
end  of  1982  of  approximately  $120  million,  this  increased  our  net 
income  by  just  $75,000  on  an  annual  basis  which,  if  accurate,  I  am 
sure  disappoints  not  only  thrift  executives  but  regulators  and  the 
Congress  as  well. 

For  the  first  2  weeks  in  October,  our  experience  was  worse  than 
projected — 33  percent  of  total  dollars  on  all  savers  came  from 
r^ular  accounts,  21  percent  from  money  market  certificates  and 
only  19  percent  in  new  money.  Obviously,  there  are  banks  who 
have  done  better  than  that,  but  my  point  is  simply  that  the  level  of 
sophistication,  not  to  mention  the  financial  needs,  of  our  deposi- 
tors, will  continue  to  reduce  our  regular  account  balances,  with  or 
without  money  market  fund  authority. 

A  second  argument  not  so  frequently  heard  but  often  implied,  if 
not  stated,  is  that  we  somehow  lEick  the  expertise  to  offer  these 
more  sophisticated  and  presumably  high-risk  banking  services. 
That  may  have  been  true  10  years  ago,  but  at  least  in  the  case  of 
my  institution,  and  indeed  many  others  in  my  industry,  it  is  not 
true  today.  In  the  last  5  years,  thanks  to  a  progressive  regulatory 
and  legislative  climate  in  Meissachusetts,  we  have  expanded  into 
unsecured  commercial  lending,  the  acquisition  of  nondeposit  liabil- 
ities, such  as  retail  repurchase  agreements  participation  in  joint 
real  estate  ventures,  and  most  recently  usage  of  newly  authorized 
trust  powers. 

Based  on  my  admittedly  surface  knowledge  of  the  mutual  fund 
business,  I  doubt  that  it  is  as  complex  as  most  of  those  activities 
just  cited.  Also,  as  a  regulated  industry,  we  clearly  would  have  to 
prove  our  initial  and  continuing  competence  to  be  allowed  to  pro- 
vide this  service. 

Before  concluding,  I  would  like  to  comment  on  Treasury  Secre- 
tary Regan's  position  that  only  bank  holding  companies  should  be 
initially  authorized  to  offer  money  market  funds.  This,  in  my  opin- 
ion, would  be  poor  public  policy  and  contrary  to  the  intent  of  the 
Congress  to  produce  a  so-calleci  "level  playing  field."  To  place  the 
thrift  industry  at  a  further  disadvantage  with  regard  to  one  of  our 
major  competitors  at  this  point  of  vulnerability,  could  do  nothing 
but  further  exacerbate  our  problems  and  lessen  the  chances  that 
we  can  retain  our  independence  as  providers  of  financial  services. 

In  summary,  if  I  had  any  hope  that  some  kind  of  meaningful  and 
efTective  restrictions  could  be  placed  on  the  unregulated  competi- 
tion which  we  presently  face,  I  might  take  a  different  position  on 
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this  specific  issue.  The  fact  is,  however,  the  Congress  does  not  seem 
so  inclined,  and  even  if  they  were,  new  innovations  would  undoubt^ 
edly  spring  up  to  keep  the  pressure  on  my  industry. 

The  only  realistic  solution  in  my  view  is  for  thrift  institutions,  at 
the  earliest  passible  date,  to  be  given  those  powers,  including  that 
addressed  by  this  legislation,  which  will  allow  us  to  retain,  and 
hopefully  expand,  our  current  customer  base.  There  may  well  be 
short-term  costs  associated  with  this  but  I,  for  one,  am  willing  to 
accept  those  as  the  price  necessary  to  survive  as  an  independent 
and  useful  financial  intermediary  in  the  future. 

Thank  you  very  much,  sir. 

[Complete  statement  follows:] 


Mr.  Chairman,  my  name  is  Robert  W.  Garver.  I  am  President  and  Chief  Executive 
Officer  of  the  Charleatown  Savings  Bank  in  Boston,  Massachusetts,  the  fourth 
largest  savings  bank  in  the  State  with  assets  of  approximately  £S00  million.  I 
appreciate  the  opportunity  to  present  my  views  today  on  the  Amendment  to  the 
Investment  Company  Act  of  1940  authorizing  depository  institutions,  including 
mutual  savings  banks,  to  organize  and  sell  their  own  mutual  funds. 

I  should  emphasize  at  the  outset  that  the  position  I  am  taking  on  this  legislation 
does  not  necessarily  reflect  the  views  of  the  mutual  saving  bank  industry.  In  order 
that  ^ou  might  fully  understand  my  position,  I  would  like  to  take  a  moment  to 
describe  the  specific  competitive  situation  in  the  market  served  by  Charlestown 
Savings  Bank  before  stating  the  reasons  why  I  feel  this  expanded  authority  would 
be  helpful  to  thrift  institutions. 

Boston,  Massachusetts,  ranks  second  to  none  as  a  fiercely  competitive  financial 
marketplace.  In  fact,  since  1978  we  have  had  even  more  severe  disintermediation 
than  our  sister  savings  banks  in  New  York  City.  Charlestown's  net  deposits,  which 
reached  the  high-water  mark  of  S745  million  at  year-end  1978,  have  dropped  almost 
10  percent  in  tne  three  years  since  then  to  the  current  level  of  $673  milnon.  If  you 
further  deduct  dividends  credited  during  that  period  the  over-the-counter  loss — that 
is  withdrawals  In  excess  of  deposits — totals  approximately  £235  million,  or  almost 
one-third  of  the  beginning  deposit  base. 

As  you  would  expect,  there  has  also  been  a  continuing  decline  in  the  percentage 
of  our  total  deposite  represented  by  passbook  savings.  In  1978  we  had  {339  million 
in  regular  accounts,  over  45  percent  of  our  total  deposit  base,  whereas  at  the  end  of 
September  1981  they  aggregated  onlj;  $223  million,  33  percent  of  the  total.  The  pace 
of  transfer  has  increased  recently  prima-ily  the  result  of  the  All  Savers  Certificate, 
about  which  I'll  comment  later. 

These  very  adverse  deposit  flows,  which  are  more  or  less  typical  for  large  mutual 
savings  banks  in  the  City  of  Boston,  have  created  several  problems,  including 
strained  liquidity;  loss  of  customers  to  both  regulated  and  unregulated  competitors; 
and,  in  many  cases,  the  reluctant  and,  indeed,  painful  decision  to  discontinue  home 
mortgage  lending.  They  have  also  produced  a  drastic  reduction  in  our  earnings 
although  Massachusetts  savings  banks  are  significantly  better  off  than  some  other 
segments  of  the  thrift  industry.  In  fact,  on  an  ag^r^ate  basis  we  will  approximately 
break  even  in  1981.  The  trends,  however,  are  ominous  and  unmistakable. 

Given  the  background  let  me  now  cite  the  specific  advantages  which  I  feel  the 
authority  to  offer  a  money  market  mutual  fund  would  produce  for  the  Charlestown 
Savings  Bank.  First  and  foremost,  it  will  give  us  at  least  a  chance  to  hold  on  to 
some  of  our  current  customers  who,  as  the  figures  suggest,  have  been  leaving  in 
large  numbers  to  take  advantage  of  the  new  financial  products  available  elsewhere. 
There  Is  a  school  of  thought  which  suggests  that  when  and  if  interest  rates  return 
to  more  "normal"  levels,  these  dollars  and  depositors  will  pour  back  into  our  vaults 
and  lobbies.  Given  the  innovative  skills  of  our  competitors,  particularly  those  who 
are  unregulated.  I  think  that  is  both  dangerous  and  wishful  thinking.  In  short,  I 
would  much  prefer  to  retain  customers  even  at  a  higher  short-term  cost  than  to  lose 
them,  possibly  forever. 

Second,  this  will  give  us  a  chance  to  attract  new  customers  with  a  product  of 
[>roven  popularity  and  profitability.  While  it  would  not  improve  our  liquidity  posi- 
tion and  could  even  temporarily  impair  it  through  transfers  from  existing  accounts, 
the  advantages  of  establishing  a  new  base  of  customers  would,  in  my  view,  mors 
than  offset  that  problem. 
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A  third  benefit  would  be  the  ultimate  iMost  to  our  earnings  poeltion  as  the  Money 
Market  Fund  operation  became  profitable,  I  say  "ultimate' ,  because  clearly  the 
short-term  impact  would  be  negative  until  such  time  as  a  break  even  point  was 
reached  and  exceeded.  We  have  done  studieB  which  indicate  that  we  could  be 
making  money  in  between  one  and  two  years,  based  on  assumptions  which  we  feel 
are  reasonable.  Also,  the  Fee  income  would  add  an  element  of  stability  to  overall 
revenues  which  I  think  most  thrift  institutions  would  view  as  desirable. 

Finally,  the  ability  to  offer  a  Money  Market  Fund  or,  for  that  matter,  any  type  of 
Mutual  Fund  would  move  us  closer  to  becoming  "full  service"  institutions.  Having 
worked  for  eight  years  in  a  large  commercial  bank  in  Chicago  before  entering  the 
Mutual  Savings  Bank  Industry,  I  have  seen  firsthand  the  very  substantial  advan- 
tages and  flexibility  which  full  service  institutions  possess  and  which,  in  my  opin- 
ion, a  thrift  institution  in  1981  needs  to  survive. 

I  would  like  to  briefiy  comment  on  the  two  most  oft«n  cited  disadvantages  of 
extending  Money  Market  Fund  authority  to  thrift  institutions.  First,  and  foremost, 
it  is  said  that  we  will  "cannibalize"  our  existing  passbook  accounts  and  thereby 
greatly  increase  the  cost  of  our  operations  without  significantly  improving  our 
revenues.  I  would  suggest  that  this  is  happening  already  and  would  cite  as  a  current 
example  our  experience  with  the  All  Savers  Certificate,  Prior  to  the  introduction  of 
this  tax-exempt  account,  we  prepared  a  "pro  forma"  wherein  we  made  certain 
assumptions  regarding  the  amount  of  transfers  and  new  money  which  the  All 
Savers  Certificate  would  produce.  It  was  at  that  time  that  we  recognized  the 
possibility  that  significant  transfers  upward  from  our  low-cost  savings  accounts 
would  reduce  the  much  publicized  advantage  of  transfers  down  from  Money  Market 
Certificates,  In  fact,  while  we  projected  outstanding  All  Savers  balances  at  the  end 
of  1982  of  approximately  $120  million,  this  increased  our  net  income  by  just  $75,000 


s  which,  if  accurate,  I  am  sure  disappoints  not  only  thrift  execu- 
tives but  regulators  and  the  Congress  as  well. 

For  the  first  two  weeks  in  October,  our  experience  was  worse  than  projected — 33 

Srcent  of  total  dollars  on  All  Savers  came  from  regular  accounts,  21  percent  from 
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banks  who  have  done  better  than  that,  but  my  point  is  simply  that  the  level  of 
sophistication,  not  to  mention  the  financial  needs,  of  our  depositors,  will  continue  to 
reduce  our  regular  account  balances,  with  or  without  Money  Market  Fund  author)- 
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A  second  argument  not  so  frequently  heard  but  often  implied,  if  not  stated,  is  that 
we  somehow  lack  the  expertise  to  ofTer  these  more  sophisticated  and  presumably 
high-risk  banking  services.  That  may  have  been  true  ten  years  ago,  but  at  least  in 
the  case  of  my  institution,  and  indeed  many  other  in  my  industry,  it  is  not  true 
today.  In  the  last  five  years,  thanks  to  a  progressive  regulatory  and  legislative 
climate  in  Massachusetts,  we  have  expanded  into  unsecured  commercial  lending, 
the  acquisition  of  non-deposit  liabilities,  such  as  Retail  Repurchase  Agreements, 
participation  in  joint  real  estate  ventures,  and  most  recently  usage  of  newly-author- 
ized trust  powers.  Based  on  my  admittedly  surface  knowledge  of  the  Mutual  Fund 
business,  I  doubt  that  It  is  as  complex  as  most  of  those  activities  just  cited.  Also,  as 
a  regulated  industry,  we  clearly  would  have  to  prove  our  initial  and  continuing 
competence  to  be  allowed  to  provide  this  service. 

Before  concluding,  I  would  like  to  comment  on  Treasury  Secretary  Regan's  posi- 
tion  that  only  bank  holding  companies  should  be  initially  authorized  to  offer  Money 
Market  Funds.  This,  in  my  opinion,  would  be  poor  public  policy  and  contrary  to  the 
intent  of  the  Congress  to  produce  a  so-called  "level  playing  field,"  To  place  the  thrift 
industry  at  a  further  disadvantage  with  regard  U)  one  of  our  major  competitors  at 
this  point  of  vulnerability.  I'ould  do  nothing  but  further  exacerbate  our  poblems  and 
lessen  the  chances  that  we  can  retain  our  independence  as  providers  of  financial 
services. 

In  summary,  if  I  had  any  hope  that  some  kind  of  meaningful  and  effective 
restrictions  could  be  placed  on  the  unregulated  competition  which  we  presently  face. 
I  might  take  a  different  position  on  tiiis  specific  Issue.  The  fact  is.  however,  the 
Congress  does  not  seem  so  inclined,  and  even  if  they  were,  new  innovations  would 
undoubtedly  spring  up  to  keep  the  pressure  on  my  industry.  The  only  realistic 
solution  in  my  view  is  for  thrift  institutions,  at  the  earliest  possible  date,  to  be  given 
those  powers,  including  that  addressed  by  this  legislation,  which  will  allow  us  to 
retain,  and  hopefully  expand,  our  current  customer  base.  There  may  well  be  short- 
term  costs  associated  with  this  but  1,  for  one,  am  willing  to  accept  those  as  the  price 
necessary  to  survive  as  an  independent  and  useful  financial   intermediary  in  the 

The  Chairman.  Thank  you,  Mr.  Garver. 
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Mr.  Silver,  I  appreciate  the  detailed  nature  of  your  testimony 
and  also  the  fact  that  it  will  be  included  in  the  record  without  us 
having  to — for  those  of  you  who  don't  know  and  have  not  seen, 
here  it  is  [demonstrating].  Much  of  the  information  will  be  helpful 
in  our  deliberations. 

But  beyond  that,  I  think  I  can  sum  up  your  testimony  in  this 
way,  that  we  are  first  raising  the  specter  of  the  horrors  of  the 
1920's  and  the  1930's,  and  relating  them  to  the  1980's  without  any 
regard  to  all  of  the  additional  safeguards  FDIC,  FSLIC.  It's  good,  ft 
is  impressive  to  some.  Let's  not  let  those  banks  out,  because  we  are 
going  to  have  a  repeat  of  the  1920's.  So  we  are  turning  the  clock 
back  to  the  1920's. 

And  another  good  theme  that  always  runs  very  well  is  the  big 
banks.  Chase  Manhattan,  I  use  them  myself.  I  constantly  talk 
about  how  Citicorp  and  Chase  Manhattan  do  not  need  Jake  Gam's 
help.  They  will  survive  quite  nicely  without  me.  But  I  am  tremen- 
dously concerned  about  the  smaller  institutions.  So  no  matter  how 
much  we  raise  the  ghost  of  the  1920's.  No  matter  how  much  we 
talk  about  the  big  boys,  I  am  concerned  about  the  14,000  or  15,000 
banks  and  savings  and  loan  and  credit  unions  out  there.  That's  just 
financial  institutions.  That  does  not  even  include  the  credit  unions 
who  are  being  killed  by  the  unfair  competition. 

NO  COMPETITIVE  EQUITY 

I  agree  with  competitive  equity.  It  does  not  exist.  I  salute  the 
securities  industry  for  being  innovative.  I'm  not  one  who  wfuits  to 
place  any  more  rules  and  regulations  on  you. 

But  the  hypocrisy  of  this  type  of  a  situation  to,  say,  keep  every- 
body locked  up.  My  God,  don  t  go  back  to  the  1920's.  Keep  them  all 
locked  up.  Don't  let  them  out.  While  we  just  run  roughshod  be- 
cause of  the  high  interest  rates.  That's  not  going  to  happen. 

There  are  two  ways  to  go.  I  don't  know  what  the  votes  will  be.  I 
do  not  know  how  this  will  turn  out,  but  I  guarantee  you  there  is 
not  competitive  equity  now.  Whatever  this  Senator  can  do  to  cor- 
rect that,  so  that  there  is  a  reasonably  level  playing  field,  will  be 
done. 

I  do  not  want  to  impose  new  rules  and  regulations  on  you.  I  want 
to  leave  you  alone.  I  will  guarantee  you  that  I  do  not  accept  the 
specter  of  the  1920's,  and  I  do  not  expect  to  sit  here  and  just  hear 
about  the  big  banks.  I  am  going  to  try  to  do  something  about  it. 
And  then  if  institutions  fail;  fine. 

But  the  main  reetson  you're  doing  so  damn  well  right  now  is 
high-interest  rates  and  the  Government  holding  down  your  compe- 
tition. And  that's  where  I  really  get  riled  up  about  the  unfairness 
of  the  competition,  it  is  because  Government  is  the  one  that's 
making  it  unfair.  If  you  are  competing  with  Mr.  Garver  on  a  fair 
basis  and  he  goes  out  of  business;  fine.  So  be  it.  But  Government  is 
holding  him  down  arbitrarily  with  some  old  rules  and  r^ulations 
that  may  or  may  not  relate  to  the  1980'8. 

Let  us  be  realistic  about  it.  Please  don't  sit  there  and  tell  me 
that  you  guys  are  not  in  the  banking  business  with  CMA's  and 
checking  accounts.  What  Mr.  Cantor  says  is  absolutely  correct.  He 
says  everybody  ought  to  be  under  the  same  terms  Emd  r^ulations. 


dbyGoOt^Ic 


If  banks  are  going  to  get  into  the  securities  business,  they  ought  to 
be  regulated  by  the  SEC. 

That's  a  good  principle,  I  suppose,  but  it  is  just  as  fair  to  say  that 
if  the  securities  industry  is  going  to  get  into  the  banking  business, 
then  let's  have  the  Fed  and  the  FDIC,  FSLIC  regulate  it.  But  you 
do  not  accept  that.  You  just  can't  have  it  both  ways,  not  as  far  as 
this  Senator  is  concerned.  That's  true.  They  should  be  regulated 
equally.  Then  get  out  of  the  checking  account  business.  Don't  sit 
here  and  insult  my  intelligence  over  and  over  and  over  again,  by 
telling  us  that  you  are  not  at  least  in  the  fringes  of  the  banking 
business. 

You  are.  That's  what  heis  created  this  situation. 

The  other  argument  always  used  in  this  committee,  or  some 
others  as  well,  is,  it  does  not  matter  what  the  issue  is;  if  it  is 
something  that  you  do  not  like,  then  we  also  not  only  raise  old 
fears,  but  we  say,  "Let's  not  do  this  precipitously.  Let's  study  it 
carefully  through  the  next  20  or  30  years."  [Laughter.] 

The  Chairman.  I  wish  somebody  would  come  up  with  a  new 
argument.  Some  staff  member  from  some  oi^anization  sooner  or 
later  ought  to  be  able  to  come  up  with  a  new  argument,  other  than, 
"Let's  not  do  it  now."  These  are  not  new  issues.  Precipitously? 
There  is  not  an  issue  in  this  bill  that  was  not  being  discussed 
before  I  became  a  U.S.  Senator.  I  do  not  know  how  long  before  that 
they  were  around.  There  is  not  a  new  issue  here  at  all.  Municipal 
revenue  bonds  have  passed  the  Senate  before.  Not  just  been  dis- 
cussed— passed  the  Senate.  So  there  is  nothing  new.  Nothing  heis 
gone  on  precipitously. 

Mr.  Silver,  your  statement  emphasizes  potential  problems  which 
would  arise  from  concentration  of  economic  powers  in  a  few  large 
banks.  Can  you  identify  any  recent  trend  which  has  been  more 
proconcentration  than  the  growth  of  money  market  funds.  They 
have  attracted  funds  from  all  50  States  and  channeled  these  into 
the  country's  biggest  banks  in  the  money  market  centers  of  this 
country.  Drained  money  out  of  my  State,  drained  it  out  of  the 
small  institutions,  taken  it  away  from  local  mortgages  and  so  on.  I 
can  think  of  nothing  that  illustrates  our  concern  about  big  banks 
more  than  the  amount  the  money  market  funds  have  piled  in  the 
big  banks  in  New  York  and  the  other  money  centers  of  this  coun- 
try. Are  there  any  other  trends  you  can  identify  that  are  more 
proconcentration  than  exactly  what  has  been  going  on? 

Mr.  Silver.  I  tried  to  emphasize  in  my  testimony,  I  think,  that 
there  is  a  unique  aspect  to  the  commercial  banking  business  amd 
that  is  the  unique  banking  relationships  which  banks  ordinarily 
enjoy  with  their  customers.  The  money  market  funds  are  passive 
investors.  They  do  recycle  the  money  and  you're  quite  right,  the 
money  moves  around  the  country  through  the  medium  of  the 
money  market  fund.  However,  our  concern  is,  as  I  express  it,  and 
this  is  related  to  the  concentration  point,  that  once  a  bank  moves 
into  a  new  financial  business,  then  with  its  core  business  being  the 
commercial  banking  business,  that  bank  has  a  competitive  advan- 
tage over  the  financial  services  institutions  it  is  competing  with. 

Moreover,  I  thought  we  did  say  something  new  today.  I  thought 
we  did  say  that  we  are  not  stending  pat  in  our  position,  but  our 
concern  is  that  the  l^islation,  as  it  affects  the  mutual  fund  indus- 
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try.  is  B  one-way  street.  Banks  will  remain  protected  with  an 
exclusive  franchise  in  the  banking  business.  If  I  thought  we  were 
in  the  banking  business  and  my  industry  thought  we  were  in  the 
banking  business,  we  would  not  be  here  today  asking  for  bank 
charters  as  fair  reciprocity  for  bank  entry  into  the  securities  busi- 
ness. We  want  to  compete  on  the  same  terms,  as  Mr.  Van  Liew 
puts  it,  with  banks.  We  cannot  compete  in  Rhode  Island  when  he  is 
in  the  banking  business  and  in  the  mutual  fund  business,  and  we 
are  only  in  the  mutual  fund  business. 

The  Chairman.  Your  statement  indicates  that  S.  1720  would 
afford  certain  large  banks,  as  you  just  said,  a  one-way  competitive 
advantage,  not  only  enabling  those  banks  to  compete  for  securities 
business  but  also  insulating  the  same  banks  from  meaningful  com- 

getition  in  the  beuiking  business  from  the  securities  industry.  Does 
hearson  operate  mutual  funds  in  addition  to  the  brokerage  busi- 
ness? 

Mr.  Silver.  Yes,  sir. 

The  Chairman.  Do  they  also  own  a  bank? 

Mr.  Silver.  They  own  a  trust  company,  I  believe,  in  Boston. 

The  Chairman.  Is  Fidelity  Management  one  of  the  lai^est 
mutual  fund  companies?  Does  it  own  a  bank? 

Mr.  Silver.  They  own  a  noncommercial  bank  that  does  not  make 
commercial  loans. 

The  Chairman.  They  do  own  a  bank.  Does  Sears,  which  takes 
deposits  through  an  S.  &  L.  subsidiary  and  operates  a  full  broker- 
age business,  undermine  the  principles  of  Glciss-Steeigall? 

Mr.  Silver.  I  believe  that  you  are  referring  to  the  holding  com- 
pany complex,  an  S.  &  L.  in  California.  I'm  not  acquainted  with  it. 

The  Chairman.  Yes,  they  do.  Does  the  Glass-Steagall  Act  prohib- 
it such  combinations? 

Mr.  Silver.  As  I  suggested  in  my  testimony.  Senator,  we  recog- 
nize that  the  Glass-Steagall  Act  should  be  revisited.  I  think  that 
the  three  instances  you  have  mentioned  are  examples  of  reasons 
for  revisiting  the  Glass-Steagall  Act.  I  would  suggest  that  entry  ia 
not  open  to  the  banking  business  generally.  These  are  very  specific 
and  unique  examples  you  have  given  us.  I  do  not  think  that  either 
the  securities  industry  generally  or  the  mutual  fund  industry  in 
particular  believes  that  they  have  free  access  to  the  banking  busi- 
ness. 

If,  by  your  question,  you  are  suggesting  that  perhaps  access  to 
banking  should  be  opened  up  so  that  there  was  a  true  two-way 
street  rather  than  these  odd  examples  which  are  really  historic^ 
accidents;  if  there  is  a  true  two-way  street,  then  I  think  we  would 
have  come  a  long  way  toward  achieving  a  playing  field  which  is 
level  on  both  sides  of  the  50-yard  line. 

The  Chairman.  I'm  only  using  a  few  examples,  as  you  did,  on  the 
other  side.  I  could  produce  documents  this  thick,  all  sorts  of  exam- 
ples like  that.  They  are  not  isolated.  They  are  not  historical  acci- 
dents. I  think  everybody  is  aware  that  the  marketplace  is  dramati- 
cally changing,  and  I  do  not  know  where  that  balance  is.  Certainly 
you  are  right  in  some  of  your  comments.  Certainly  there  are  some 
inequities  on  the  other  side,  no  doubt  about  it.  But  this  $150  or 
$160  billion  and  where  it  is  coming  from  is  a  result  of  high-interest 
rates,  and  we  simply  have  to  look  at  those  laws  emd  try  to  decide 
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where  the  new  balance  point  is.  I  have  no  preconceived  ideas,  other 
than  the  fact  that  it  is  tremendously  unbeilainced  in  favor  of  your 
industry  because  of  a  number  of  factors. 

I  could  go  on.  You've  used  three  or  four  examples.  I  have  used 
three  or  four  examples  the  other  way.  Securities  people  being 
involved  in  the  banidng  business.  We  just  let  the  thrifts  have 
checking  account  authority  the  1st  of  January  this  year.  Merrill, 
Lynch  can  say,  hey,  no  problem,  we're  not  in  tne  banking  business 
because  we  write  checks  on  CMA's.  We  do  not  have  them  written 
under  $500.  But  I  have  seen  |2  and  $3  and  $7  checks,  the  gas  bill 
paid  with  it.  Well,  we  can't  control  it,  our  rules  are  such. 

I  think  it  is  time  we  all  quit  kidding  each  other.  The  ABA 
testimony  was  not  scintillating  on  Tuesday.  The  game  goes  on. 
Everybody  comes  in  here  holier  than  thou,  and  pure,  and  we  are 
the  nice  guys  and  somebody  else  is  the  bad  guy.  When  are  we  going 
to  get  realistic  and  get  up  on  top  of  the  table  and  try  to  come  to  a 
solution?  That's  all  I'm  trying  to  do.  I'm  trying  to  find  where  that 
middle  ground  is.  I  realize  it  will  never  be  found.  There  is  always 
going  to  be  some  inequities.  But  you  have  got  to  try  and  balance  it 
as  carefully  as  you  can. 

I  am  not  going  to  ait  back  and  let  the  little  institutions  of  my 
Stat«  be  absorbed,  unless  they  are  absorbed  and  go  out  of  business 
in  fair  competition.  We  see  money  being  taken  out  of  rural  States 
like  mine,  so  don't  bring  up  the  specter  of  the  big  boys.  They  will 
take  care  of  themselves,  whether  they  are  in  the  securities  business 
or  the  banidng  business,  regardless  of  what  you  and  I  do.  I'm 
worried  more  about  the  mass  of  small  institutions  that  have  served 
this  country  so  well  and  so  long,  and  who  will  continue  to  do  so  if 
they  have  a  fair,  competitive  playing  field  to  work  on. 

NEW   YORK  Crrv   FUNDING  CRISIS 

Mr.  Silver,  I  note  with  interest  your  use  of  the  1974-75  New 
York  City  funding  crisis  as  a  reason  to  keep  banks  out  of  securities 
activities.  The  final  report  of  the  Securities  and  Exchange  Commis- 
sion regarding  the  issuance  and  sale  of  New  York  City  securities, 
the  SEC  indicated,  and  I  quote, 

Aft«r  thorough  consideration  of  various  alternatives  which  might  be  taken,  in- 
cluding the  posaibility  of  enforcement  actions,  the  atafT  recommended  and  the 
commission  has  concluded  that  the  public  interest  will  best  be  served  b^  commisaion 
efforts  in  support  of  legislative  solutions  to  the  complex  problems  existing  in  the 
mutual  securities  field. 

The  commission  went  on  to  say  in  its  final  report  that  the 
Federal  loan  legislation  in  1978  went  a  long  way  in  opposing  appro- 
priate financial  controls  over  the  city,  inclumng  financial  state- 
ments. With  regard  to  the  principal  underwriters  of  the  city's 
securities  in  1974-75,  you  are  correct  that  the  banks  were  signifi- 
cant participants  in  that.  But  do  not  forget  that  Merrill,  Lynch  was 
also  a  principal  underwriter. 

1974-75,  New  York  City's  situation  was  not  the  work  of  bemkers 
alone.  The  city  fathers  were  severely  criticized  by  the  SEC  and 
Congress  for  slipshod  and  inefficient,  inadequate  financial  disclo- 
sure and  financial  management.  1  sat  through  all  of  those  hearings 
as  a  member  of  this  committee.  I  think  it  is  unfair  to  try  and 
indicate  in  your  testimony  that  it  was  primarily  the  responsibility 
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of  the  banks.  We  can  get  back  to  John  Lindsay's  term  and  all  sorts 
of  things  on  the  city's  side,  but  they  also  criticized  the  bond  coun- 
cil, the  bond  rating  agencies. 

So  if  you  are  suggesting  that  the  banks  alone  were  primarily  to 
blame  for  New  York  City's  problems,  1  think  Merrill,  Lynch  has  to 
share  in  that.  I  think  the  city  has  to  share.  I  think  the  bond 
underwriters  have  to  share.  I  think  the  bond  rating  agencies  have 
to  share  as  well.  I  do  not  think  that  we  can  keep  the  California, 
Utah,  or  Wisconsin  banks  or  any  other  State  from  expanded  secu- 
rity activities  on  the  basis  of  the  conduct  of  banks  in  New  York 
City  in  1975.  We  have  to  restrict  Merrill,  LjTich  from  cash  manage- 
ment and  other  bank-like  activities.  What  about  Standard  &  Poor's 
and  Moody's,  the  venerable  rating  agencies  and  their  participation? 
Would  you  like  to  reply? 

Mr.  Silver.  Yes,  I  would,  sir.  First,  I  was  not  referring  to  this 
example  as  a  reason  for  keeping  the  banks  out  of  the  securities 
business.  The  example,  as  1  stated,  was  for  the  purpose  of  showing 
the  kind  of  rules  that  should  be  applied  to  prevent  abuses.  And  I 
suggested  that  there  were  problems  unique  to  the  banks  on  the 
sales  end  which  were  not  shared  by  other  participants  in  the 
distribution  of  New  York  City  securities. 

Now,  I  fully  agree  with  you  that  there  is  enough  blame  for  all 
concerned,  but  I  was  focusing  on  the  sales  abuses,  the  emptying  out 
of  such  inventories  to  the  general  public  and  into  trust  accounts 
that  did  not  occur  with  respect  to  any  brokers,  as  far  as  I  under- 
stand. And  the  specific  example  was  directed  at  the  need  to  extend 
the  Securities  Exchange  Act  controls,  the  broker  dealer  controls 
that  Mr.  Cantor  was  talking  about,  over  bank  securities  activities. 
That  was  the  purpose  of  the  example  and  that  is  what  was  intend- 
ed to  be  illustrated. 

The  Chairman.  I  cannot  be  convinced  that  anybody  involved  in 
the  1974-75  New  York  situation  deserves  any  more  or  less  blame 
than  some  of  the  other  participants.  I  am  certainly  not  advocating 
that  we  restrict  the  activities  of  Standard  &  Poor's  because  of  their 
investment  grade  ratings  for  New  York  City  securities,  either. 
Even  if  your  statement  is  correct,  I  do  not  think  that  we  can  apply 
to  the  whole  banking  industry  nationwide,  because  of  what  a  few 
banks  did  in  New  York  City  in  1974  and  1975  in  concert  with  a  lot 
of  other  people  who  blew  it  at  that  time,  as  well. 

Mr.  Cantor,  you  mentioned  that  providing  banks  with  additional 
securities  activities  under  this  bill  will  clearly  contradict  the  legis- 
lative intent  of  the  Glass-Steagall  Act  and  would  conflict  directly 
with  those  provisions  of  the  act  which  sought  to  limit  the  securities 
activities  of  commercial  banks.  Isn't  the  legislative  intent  of  Glass- 
Steagall  under  attack  from  many  sides? 

Mr.  Cantor.  Yes,  Senator.  I  would  point  out  that  we  have  clearly 
indicated  that  we  are  not  prepared  to  take  a  position  on  whether 
Glass-Steagall  should  ultimately  be  modified  in  this  respect.  All  we 
are  saying  is  that  before  a  fundamental  public  policy  position 
taken  by  the  Congress  in  1933  is  abrogated,  it  ought  to  be  studied 
in  depth.  Our  position  fundamentally  is,  though — and  I  really  sup- 
pose that,  in  view  of  your  statement  that  you  agreed  with  me,  if  I 
had  any  common  sense  1  would  keep  quiet — that  even  if  Glasa- 
Steagall  is  to  be  abrogated  in  this  sense,  our  main  concern  is 
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achieving  regulatory  equality  with  the  banks.  We  are  not  con- 
cerned about  their  competing  with  us  in  the  securities  business.  All 
we  ask  is  that  they  be  required  to  compete  with  us  on  the  same 
basis  as  we  are  required  to  compete  from  a  regulatory  standpoint. 
That  means  the  full  jurisdiction  of  the  SEC,  including  the  broker/ 
dealer  requirements  of  the  1934  act. 

We,  ourselves,  are  at  a  stage  where  we,  too,  need  to  diversify  the 
kinds  of  things  that  we  do  because  of  the  impact  of  the  economy  on 
us.  Our  problems  in  these  respects,  by  reason  of  the  McCarran- 
Ferguson  Act  and  State  regulation,  are  with  the  State  regulators 
who  determine  what  we  can  and  cannot  do,  as  a  matter  of  business 
activity.  Should  we  get  the  kinds  of  powers  to  do  the  kinds  of 
things  that  would  put  us  in  competition  with  the  banks,  we  are 
perfectly  willing  to  do  so  under  the  same  regulations  to  which  they 
are  subject. 

We  think  the  so-called  level  playing  field  that  everybody  wemts 
to  play  on  does  suggest  that  if  they  are  going  to  compete  with  UB  in 
these  fields,  they  be  subject  to  the  same  rules.  That  is  fundamental- 
ly what  we  are  saying. 

The  Chairman.  I  do  not  disagree  in  principal.  But  then  I  will 
repeat  the  question  which  I  asked  earlier.  Isn't  it  fair,  with  CMA's 
and  checking  and  so  on,  to  make  the  same  claim  that  they  ought  to 
be  regulated  as  well,  and  have  reserve  requirements  like  checking 
accounts  do  in  commercial  banks  and  in  S.  &  L.'8? 

Mr.  Cantor.  Yes,  assuming  this  activity  is  ultimately  determined 
to  be  the  business  of  banking.  I  see  no  problem,  no  reason  to  feel 
that,  if  someone  else  wants  to  compete  with  banking  entities  in  the 
things  .that  they  do,  they  be  regulated  in  the  same  way. 

The  CiiAiRMAN.  The  securities  industry  will  not  admit  that. 

Mr.  Cantor.  I  speak  for  the  life  insurance  business. 

The  Chairman.  I  made  my  living  in  the  life  insurance  business 
for  15  years,  and  I  was  silly  enough  to  leave  it  for  this  body.  It 
shows  my  level  of  intelligence.  [Laughter.] 

Mr.  Cantor.  I  think  we  have  many  problems  now  that  you  would 
not  have  reci^nized  back  then  in  the  life  insurance  business. 

The  Chairman.  I  talk  to  my  farmer  partner  a  great  deal  about  it, 
and  I  think  it  illustrates  the  point  very  well.  It  has  changed  very 
dramatically.  After  9  years  away  I  would  have  to  go  back  and  start 
from  scratch  to  learn  the  business  over  again.  That  is  why  I  do  not 
think  it  is  particularly  relevant  to  talk  about  the  1920's  and  the 
1930's  and  not  recognize  that  there  have  been  dramatic  changes  in 
the  banking  business,  the  securities  business;  electronic  funds 
transfers,  all  sorts  of  things  that  are  so  dreunatically  different.  And 
again,  I  do  not  know  how  Glass-Steagall  ought  to  be  changed. 
When  we  get  into  the  full  ramifications  of  it  next  year,  and  McFad- 
den.  I  have  no  particular  preconceived  ideas  about  it.  But  I  certain- 
■  ly  think  it  is  an  incredibly  different  market,  not  only  from  50  years 
ago  but  just  over  the  last  5  or  6  or  10.  We  have  got  to  take  a  look 
at  it. 

Mr.  Cantor.  May  I  suggest,  as  I  am  sure  you  know,  that  if  you 
were  to  go  back  into  the  life  insurance  business,  you  would  have  to 
be  appropriately  licensed  amd  regulated  and  qualified.  And  prob- 
ably today  you  would  probably  also  have  to  be  appropriately  regis- 
tered and  licensed  under  SEC  regulations.  And  all  we  are  saying  is 
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that  etnybody  else  that  wants  to  come  into  the  business  that  we 
engage  in  ought  to  play  on  the  same  playing  field. 

The  Chairman.  I  don't  disagree  in  principal.  The  securities 
people  are  going  to  have  to  learn  that  they  cannot  go  North  across 
the  Yalu  without  the  bsinks  being  able  to  come  south.  It  reminds 
me  of  the  Koreim  war.  Our  pilots  could  not  go  North.  Their's  could 
come  South  and  raid  all  they  wanted,  but  we  could  not  go  the  other 
way.  The  securities  people  are  saying  keep  the  banks  all  tied  up, 
don't  let  them  out.  But  let  us  raid  all  we  want. 

BANK  ADS  HAVE  BEEN  MISLEADING 

Mr.  Silver,  your  statement  alleges  that  bank  ads  for  retail  repur- 
chase agreements  have  been  misleading.  Probably  it's  true.  Isn't  it 
a  fact  that  many  ads  for  money  market  mutual  funds  have  been 
highly  criticized  for  using  terms  designed  to  make  the  accounts 
appear  to  be  analagous  tq  insured  deposits?  I  have  certainly  seen 
some  that  would  give  me  a  very  definite  impression  that  these 
were  just  like  insured  accounts. 

Mr.  Silver.  With  respect  to  any  misleading  impression  you  have 
received  from  specific  ads  the  SEC  ought  to  take  those  up — but  the 
differences,  of  course,  that  with  the  retail  repo  ads  is  that  you  read 
em  ad  and  you  buy  the  certificate.  There  is  nothing  in  between. 
You  do  not  receive  any  disclosure  whatsoever  with  respect  to  these 
short-term  notes.  These  are  just  run  of  the  mill  short-term  notes, 
which,  if  issued  by  an  industrial  issuer,  would  have  to  be  preceded 
or  accompanied  with  a  document  which  described  the  true  finan- 
cial condition  of  the  issuer. 

No  such  protection  is  being  afforded  here,  and  these  are  not 
insured  investments.  If  in  the  comparison  between  a  securities  firm 
and  a  bank,  certainly  the  impression  among  investors  would  be 
that  something  purchased  from  a  bank  is  subject  to  FDIC.  These 
are  not.  Certainly,  special  care  should  be  taken,  when  the  security 
is  being  issued  by  an  institution  whose  financial  condition  was  such 
that  if  that  institution  were  subject  to  normal  SEC  requirements, 
total  and  complete  disclosure  would  have  to  be  made  about  its 
financial  condition. 

The  Chairman.  My  point  is  simply  there  have  been  misleading 
ads  on  both  sides.  With  the  great  SEC,  in  all  of  its  detailed  disclo- 
sure, do  you  believe  that  all  of  your  money  market  fund  sharehold- 
ers understand  the  terms  of  their  investments? 

Mr.  Silver.  Certainly,  Senator,  I  cannot  represent  that  11  mil- 
lion shareholders  all  understand  everything  about  their  invest- 
ment. What  I  can  say  is  the  documents  which  enable  them  to 
understand  their  investments  are  provided  to  them. 

With  respect  to  retail  repos,  there  is  no  disclosure  at  all.  There  is 
no  legal  requirement  whatsoever  that  the  investor  be  told  anything 
about  the  financial  condition  of  the  institution  issuing  this  secu- 
rity. 

The  Chairman.  Would  you  feel  that  the  level  of  understanding 
as  a  result  of  that  being  filed  someplace  is  much  higher  Eunong 
shareholders  than  those  who  bought  repos? 

Mr.  Silver.  I  think  under  our  system.  Senator,  those  of  us — you 
and  I — who  want  to  buy  a  money  market  fund  share  or  buy  a  retail 
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repo  have  the  right  to  have  available  the  financial  condition  of  the 
institution  on  whose  credit  we  are  relying. 

The  Chairman.  I  do  not  disagree  with  you,  technically  and  legal- 
ly speaking.  I  am  just  simply  saying  that  the  level  of  understand- 
ing— I  do  not  think  the  legal  qualification  makes  much  difference. 
Over  and  over  again,  especially  last  spring  when  the  Utah  Legisla- 
ture was  involved  in  trying  to  restrict  money  market  fund  activi- 
ties in  the  State,  it  was  absolutely  amazing  to  me,  despite  whatever 
the  SEC  requires,  a  large  number  of  people  in  my  State  who 
eissumed — and  this  was  personal  contact  with  them,  receiving  let- 
ters— that  money  market  funds  were  insured.  As  a  matter  of  fact, 
because  of  what  they  had  been  reading  in  the  papers  about  the 
depository  institutions  funds  outflows.  There  was  a  very  distinct 
Impression  that  they  were  taking  their  money  out  of  depository 
accounts  and  putting  them  into  money  market  funds,  because  they 
were  safer. 

So  whatever  the  legalities  are,  I  am  talking  about  the  pragmatic 
realities  of  perceptions.  And  there  has  been  a  lot  of  misleading 
stuff  on  both  sides.  I  would  suggest  that  the  average  person  buying 
a  mutual  fund  or  a  repo  is  confused  about  what  they  have.  They 
are  not  sophisticated  enough  to  ask  for  that  statement,  whether  it 
exists,  or  not. 

Mr.  Silver.  Senator,  I  agree  with  you.  But  I  would  have  to  add 
that  if  the  financial  statement  of  certain  institutions  issuing  these 
retail  repos,  their  current  financial  condition  were  publicly  availa- 
ble, the  media  would  take  care  of  informing  the  public  very  well 
about  whether  the  public  should  buy  a  repo  from  that  specific 
institution. 

The  Chairman.  You  have  a  h^her  confidence  in  the  ability  of 
the  media  to  inform  people  than  I  do. 

Now,  let  me  ask  you  the  next  question.  If  you  feel  so  strongly 
about  this,  then  why,  when  you  are  involved  with  checking  ac- 
counts, why  you  should  not  be  subject  to  the  same  rules  and 
regulations  of  the  depository  institutions?  Why  shouldn't  you  have 
reserves? 

Please  make  a  differentiation  between  what  you  have  just  said 
and  the  eloquent  case  you  have  made  for  forcing  banks,  if  they  get 
into  the  repos,  to  do  this.  And  when  you  are  involved  in  the 
checking  account  business,  why  shouldn't  the  same  rules  apply  to 
you  as  to  the  banks  and  the  thrifts? 

Mr.  Silver.  At  this  point.  Senator — and  I  think  that  the  regula- 
tory authorities  still  agree,  and  the  last  I  heard,  so  did  Chairman 
Volcker— you  will  hear  from  him  next  week — his  view  seems  to  bf 
that  the  Fed  should  have  authority  to  impose  reserves  on  money 
market  funds.  But  the  facts  are,  and  he  agrees  with  those  facts, 
that  the  money  market  funds  are  not  now  engaging  in  activity  or 
which  reserves  should  be  placed.  At  the  level  of  the  checking 
activity,  which  runs  about  two  checks  per  year,  those  account^ 
show  the  same  characteristics  as  savings  accounts,  on  which  there 
are  no  reserve  requirements. 

And  therefore,  the  facts  at  this  point,  and  until  today,  clearly 
demonstrate  that  were  reserve  requirements  apposite  to  money 
market  funds,  they  should  not  be  applied  simply  because  the  com- 
petitive format  in  which  they  fit,  their  characteristics,  their  tum- 
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over  of  2'ji  times  a  year,  the  number  of  checks  written  on  these 
accounts,  clearly  demonstrate  that  they  are  competitive  with  sav- 
ings accounts,  and  not  with  checking  accounts. 

The  Chairman.  As  I  have  said  many  times  before,  I  do  not  have 
the  disadvantage  of  being  an  attorney  to  hide  behind  the  fine  le^al 
distinctions.  I  think  the  practicalities  of  the  situation  are  that 
people  rect^nize  that  they  are  checking  accounts,  in  direct  competi- 
tion. And  the  average  is  not  two  per  year.  The  last  figures  I  heard 
were  two  per  month. 

Mr.  Silver.  No,  sir. 

The  Chairman.  That  is  testimony  from  your  own  organization 
before  the  Utah  legislature,  that  it  was  an  average  of  two  per 
month.  But  I  am  not  going  to  ai^e  with  you  about  it. 

I  am  just  saying  that  the  realities  are  that  you  are  in  the 
checking  account  business.  You  can  find  the  law,  find  the  techni- 
«ility,  dot  the  "i,"  cross  a  "t"  and  I  suppose  you  can  prove  it  in  a 
court  that  you  are  not.  I  am  not  with  Mr.  Volcker.  I  do  not  w£tnt  to 
put  reserves  on  you.  I  sincerely  don't.  I  have  said  that  over  and 
over  again. 

Your  testimony  points  out  the  danger  of  allowing  further  concen- 
tration of  power  in  banks. 

But  according  to  the  1980  Wall  Street  Letter,  the  10  largest 
institution2tl  investors  are  as  follows:  No.  1,  Prudential  Insurance; 
No.  2,  Morgan  Guaranty;  No.  3,  Metropolitan  Life;  No.  4,  Citibank; 
No.  5,  Equitable  Life;  No.  6,  California  Public  Employees  Retire- 
ment System;  No.  7,  Aetna  Life;  No.  8,  Bankers  Trust;  No.  9, 
Scutter-Stevens;  No.  10,  Travelers  Insurance.  As  I  see  it,  there  are 
five  insurance  companies,  three  of  them  in  the  top  five;  three  are 
banks.  Are  you  also  concerned  about  the  large  concentration  of 
power  in  the  insurance  companies? 

Mr.  Silver.  I  think  I  am  fortunate  enough  to  have  Mr.  Cantor  on 
the  panel  to  respond  to  that  portion  of  it.  What  I  can  say  is  banks 
currently  hold  in  their  trust  departments,  in  their  commingled 
funds,  $500  billion  in  equity  and  corporate  debt  securities.  No  other 
institution  of  our  financial  life — investment  advisors  or  insurance 
companies — has  holdings  of  that  mjignitude. 

Just  to  make  the  comparison,  we  get  mesmerized  by  the  money 
market  funds.  Yes,  there  are  $150  billion  of  short-term  debt  instru- 
ments in  money  markets,  but  against  the  $500  billion  in  equities 
that  banks  hold,  the  mutual  fund  industry  holds  something  tike 
$30  billion  in  their  equity  funds.  There  is  no  comparison  between 
the  securities  industry  and  the  banking  industry  in  this  regard. 

The  Chairman.  When  you  say  "banking  industry,"  again,  let's 
separate  from  the  vast  majority  of  the  banks  in  this  country  who 
are  not  involved  in  that,  who  are  the  ones  that  I  am  concerned 
about. 

Again,  I  do  not  worry  about  Citicorp  being  able  to  adequately 
take  care  of  themselves.  They  will  do  so;  and  the  other  large 
institutions.  I  am  talking  about  the  vast  majority  of  the  institu- 
tions in  this  country,  the  little  boys,  who  have  my  checking  account 
and  my  savings  account,  and  serve  the  vast  majority  of  the  people 
in  this  country — not  the  biggies. 

Mr.  Silver.  I  am  interested  to  hear  that  there  are  two  repre- 
sentatives of  depository  institutions  on  this  panel  which  are  not  ti» 
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largest  in  the  country  sincerely  believing  that  they  would  like  an 
opportunity  to  go  into  the  securities  business.  But  I  can  assure  you 
that  if  the  Gla^^teagall  Act  is  opened  up,  you  and  I  know,  from 
what  you  have  just  said,  who  will  be  the  biggies  in  the  securities 
business.  It  is  not  going  to  be  banks  in  Rhode  Island,  and  it  is  not 
roing  to  be  banks  in  Massachusetts.  It  is  going  to  be  banks  in  New 
fork,  Illinois,  California,  and  perhaps  Texas.  And  we  can  probably 
name  them. 

The  Chairman.  Mr.  Garver,  how  do  you  respond  to  that?  You 
have  testified  that  you  think  it  would  benefit  you  as  a  small 
institution.  You  have  to  deal  with  the  big  boys  now,  in  other  areeis 
of  service,  but  apparently  you  do  it  quite  well. 

Mr.  Garver.  My  position  really  is  that  we  do  not  have  a  lot  of 
choice.  As  I  said  m  my  testimony,  if  I  had  my  druthers,  I  would 
like  to  go  back  20  years  and  have  passbook  accounts  and  make 
home  mortgage  loans. 

The  Chairman.  So  would  I.  So  would  I. 

Mr.  Garver.  Unfortunately,  it  is  a  different  world  today,  and 
with  all  due  respect  to  Mr.  Silver,  I  think  the  trends  are  very  clear. 
$160  billion  may  be  a  lot  less  than  the  commercial  banks,  especial- 
ly when  you  include  their  fiduciary  activity,  but  the  growth  rate  is 
alarming,  at  least  to  a  smaller  thrift  institution  in  the  city  of 
Boston.  We  compete  with,  as  I  said  earlier,  a  very  active  banking 
market  in  Boston.  Our  m^or  competitors  are  the  commercial 
banks  and  the  money  market  funds.  I  am  not  so  naive  to  think 
that  in  a  year  or  two  I  am  going  to  be  battling  Fidelity  and 
Putnam  and  causing  them  to  lose  any  sleep  at  night. 

On  the  other  hand,  if  I  can  insure  that  my  own  institution  can 
last  another  2  or  3  years  beyond  what  it  might  otherwise,  simply 
because  our  raw  material  is  being  exhausted,  I  think  it  would  be 
imprudent  to  take  any  other  approach. 

I  have  been  told  that  it  is  a  dangerous  business  to  get  into,  and  it 
is  in  some  cases  unprofitable.  All  I  know  is  what  I  read  in  the 
papers.  Where  I  see  my  depositors  going.  I  will  take  my  chances.  I 
cannot  insure  that  this  is  going  to  work  or  not  work.  I  want  the 
opportunity  to  try. 

PUSHING  THE  LTTTLE  GUY   OUT 

The  Chairman.  My  point  is,  you  are  dealing  with  those  large 
concentrations  in  a  lot  of  areas,  anyway.  In  certain  areas  of  compe- 
tition, the  big  banks  do  dominate;  there  is  no  doubt  about  that. 
Most  of  the  small  banks  in  my  State  probably  do  not  even  under- 
stand what  goes  on  in  New  York.  They  don't  care.  They  are  back 
serving  little  people  with  small  accounts,  doing  a  good  job  of  it, 
taking  care  of  their  local  needs — the  agricultural  bonds  and  so  on.  I 
have  very  difficult  problems  with  bigness,  period,  whether  it  is  the 
big  bank^,  the  big  securities  businesses,  big  government — pushing 
all  of  you  little  guys  out,  because  they  are  not  going  to  get  back  in, 
ever,  to  provide  that  kind  of  service,  the  kind  of  local  service  that  I 
have  been  used  to. 

I  agree  with  you,  and  I  agree  with  Mr,  Silver,  sure,  the  majority 
of  it  is  going  to  be  concentrated  there,  but  if  we  give  the  little  guys 
some  tools  to  survive,  maybe  we  can  still  have  a  level  of  personal 
service  that  Sears  or  the  big  boys  are  never  going  to  be  interested 
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in  giving.  Where  you  can  walk  into  a  bank,  and  maybe  they  don't 
go  through  all  of  the  numbers  in  the  computer,  eind  they  give  you  a 
loan  because  they  have  known  you  for  30  years.  They  know  that 
you  will  pay  it  back,  even  if  it  does  not  fit  with  their  model  in  the 
computer  that  would  deny  them.  That  is  basically  what  I  am 
fighting  for.  Maybe  it  is  because  of  my  small  State,  rural  back- 
ground. I  share  your  feeling  about  concentrations,  but  it  extends 
beyond  banks,  to  your  industry  and  others.  I  don't  know  how  some 
of  the  small  securities  industries,  dealers,  in  your  business  are 
going  to  survive,  either,  because  there  is  a  concentration  occurring 
there.  Those  are  the  ones  I  like  to  deal  with  at  home  as  well. 
Though  I  have  not  had  any  money  to  invest  since  I  have  been  in 
the  Senate. 

Mr.  Van  Liew  or  Mr.  Garver,  how  do  you  respond  to  Mr.  Can- 
tor's argument  that  there  is  simply  no  reason  why  bank  salesmen 
of  investment  compemy  securities  should  not  be  subject  to  SEC 
regulations.  Unless  the  banking  entities  desire  to  secure  r^ulatory 
treatment  different  from  that  which  they  could  obtain  under  the 
Securities  Exchange  Act? 

Secretary  Ryan's  proposal  to  require  that  securities  activities  be 
conducted  through  the  bank  holding  company  would  make  these 
activities  subject  to  the  Securities  Exchange  Act. 

Mr.  Van  Liew.  I  will  respond  to  the  l^t  part  first,  if  I  may.  I 
personally  feel  that  I  would  not  like  to  see  many  banks  who  do  not 
have  holding  companies  frozen  out.  As  I  understood  his  testimony, 
he  was  saying  that  banks  without  a  holding  company  structure 
camnot  provide  mutual  fund  products  keeping  many  banks  with 
very  competent  trust  departments  out  of  the  business.  So,  I  person- 
ally feel  that  any  financial  institution  with  the  capability  should  be 
able  to  provide  the  public  with  mutu2tl  fund  products. 

The  aspect  of  the, SEC  again,  I  agree  in  principle,  as  you  said, 
with  the  idea  that  it  makes  sense  for  the  level  playing  field.  There- 
fore, all  of  us  who  are  doing  the  same  thing,  should  be  looked  at  in 
the  same  way.  However,  we  support  your  bill  which  puts  a  fund 
under  the  SEC  and  sales  and  training  under  the  primary  bank 
regulator. 

The  Chairman.  Mr.  Garver.  do  you  have  any  comment? 

Mr.  Garver.  I  would  like  to  have  one  less  regulator. 

I  am  not  certain  of  the  competency  of  the  FDIC  to  take  on  this 
kind  of  responsibility,  but  I  would  hope  the  FDIC  would  be  able  to 
monitor  the  practices  and  progress  of  banks  which  choose  to  under- 
take this  activity,  and  therefore  not  subject  us  to  yet  one  more 
regulator.  Frankly,  we  have  enough  right  now,  Senator. 

The  Chairman.  Mr.  Cantor? 

Mr.  Cantor.  May  I  add,  as  I  read  the  proposal,  that  it  appears 
that  the  type  and  the  extent  of  regulation  in  the  broker  dealer  area 
that  seems  to  be  contemplated  in  the  bill  is  in  and  of  itself  not  as 
extensive  or  comprehensive  as  what  the  SEC  regulation  would  be. 
You  would  almost  be  statutorily  saying — you  would  be  statutorily 
saying — that  those  in  the  banking  business  that  sell  securities  are 
to  be  regulated  by  the  banking  authorities.  But  you  would  almost 
certainly  be  saying  that  they  are  not  to  be  regulated  to  the  same 
extent. 
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The  Chairman.  That  may  be  true.  And  again,  this  legislation  is  a 
starting  point  for  discussion.  I  have  never  yet  seen  any  bill  intro- 
duced in  the  Congress  become  law  in  exactly  the  form  that  it  was 
introduced.  There  are  obviously  going  to  be  a  lot  of  changes.  That 
is  the  purpose  of  holding  hearings,  to  seek  information  before  we 
ever  get  to  a  markup. 

Mr.  Garver,  some  spokesmen  for  thrift  institutions  believe  that 
the  ability  to  offer  commingled  agency  accounts  would  be  harmful 
to  their  operations.  It  would  increase  their  costs.  You  have  essen- 
tially answered  that:  You  want  to  give  it  a  try. 

The  representative  of  the  Nationsil  Association  of  Home  Builders 
yesterday  expressed  concern  that  if  thrifts  use  such  authority,  it 
would  detract  from  the  funds  available  for  real  estate  lending.  In 
fact,  the  testimony  from  the  National  Association  of  Realtors,  as 
well  as  the  Home  Builders,  opposes  most  of  the  provisions  of  S. 
1720  because  they  felt  if  they  were  granted  commercial  lending 
authority  and  these  other  new  authorities — commingled  accounts — 
the  money  being  used  for  mortgage  lending  would  disappear.  That 
was  despite  the  fact  that  at  the  same  table  there  were  representa- 
tives of  thrift  industries  who  said  no,  they  would  still  expect  to  put 
60  percent  to  two-thirds  of  their  assets  into  mortgfige  loans. 

What  is  your  feeling?  Do  you  think  these  new  powers  would 
detract  from  mortgage  Tending? 

NO    MORTGAGE   LENDING    NOW 

Mr.  Garver.  There  is  no  mortgage  lending  going  on  now.  Two 
years  ago,  when  we  were  in  the  mortgage  market  the  last  time  in  a 
big  way,  we  were  originating  1,000  loans  a  year,  which  would  be  a 
rate  of  about  20  a  week.  In  the  last  couple  of  months,  we  have  been 
running  two,  three,  or  four  loans  a  week  and  on  some  of  these, 
because  of  the  movement  of  rates,  by  the  time  the  closing  comes, 
the  home  buyers  cannot  afford  to  close.  So,  the  situation  right  now 
is  that  there  is  no  money  of  any  significance  going  into  the  home 
mortgage  market  and  we  all  know  why. 

Second,  I  think  the  recent  introduction  of  new  types  of  variable 
rate  mortgage  instruments  is  broadening  the  market  in  terms  of 
lenders.  The  insurance  companies  increasingly  have  been  going 
into  this  arena,  although  recently  they  have  begun  to  experience  a 
cashflow  problem,  just  as  we  do. 

New  mortgage  banking  firms  are  springing  up,  and  clearly  the 
secondary  market  is  becoming,  given  lower  interest  rates,  more 
active.  I  don't  think  that  thrift  institutions  are  going  to  have  to 
bear  the  full  burden  in  the  future.  In  the  present  situation  one  can 
ai^ue  that  you  should  not  do  anj^thing  which  will  take  more  money 
out  of  the  home  mortgage  market,  but  I  do  believe,  as  interest 
rates  come  down,  that  there  will  be  an  expanded  service  group  who 
will  provide  funding  for  this  industry. 

Third,  from  the  standpoint  of  the  thrift  industry,  I  am  not 
thrilled  with  the  idea  of  trying  to  get  into  the  money  market  fund 
business.  I  understand  the  risks;  I  wish  I  didn't  have  to  do  it.  The 
fact  is  that  home  mortgage  lending  is  where  we  have  had  our  niche 
for  150  years  as  far  as  mutual  savings  banks  and  savings  and  loan 
associations  are  concerned.  To  throw  that  away  would  be  very 
foolish,  and  we  have  no  intention  of  doing  it. 
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I  do  not  know  in  1985  whether  I  will  have  60  percent  of  our 
£tssets  in  home  mortgage  loans  or  40,  but  I  will  tell  you  this,  it  will 
be  a  continuing  and  significant  part  of  my  business,  because  I 
think  the  investment,  as  it  is  now  constituted,  is  a  good  one.  It  is 
just  that  right  now  I  do  not  have  any  money  to  put  into  it.  If  the 
money  market  fund  offers  me  a  chance  to  stabilize  my  operations, 
to  increase  my  profits  somewhat,  to  keep  my  depositors,  I  think  in 
the  long  run  it  is  beneficial  to  the  home  mortgage  market. 

The  Chairman.  So  your  point  is  simply  that  there  is  very  little 
money  going  into  home  mortgages  with  the  current  difficulties. 
That  unless  you  find  some  means  of  rejuvenating  your  business, 
you  are  not  going  to  be  making  any  mortgage  loans  because  you 
will  not  be  in  business. 

Mr.  Garver.  Exactly. 

The  Chairman.  Mr.  Cantor,  you  said  allowing  beuiks  to  under- 
write municipal  revenue  bonds — and  I  quote —  "clearly  contradicts 
the  legislative  intent  of  Glass-Steagall."  That  puzzles  me  a  little 
bit.  When  Glass-Steagall  was  passed,  revenue  bonds  were  simply 
not  a  material  factor  at  all  in  the  municipal  securities  market  in 
1933.  I  do  not  know  that  Congress  at  that  time,  in  their  l^islative 
intent,  could  even  be  spelled  out  on  that. 

Mr.  Cantor.  All  I  meant  was  that  it  would  break  down  the 
delineation,  the  strict  delineation,  between  investment  banking  and 
commercial  banking  functions. 

Frankly,  the  life  insurance  industry  is  not  addressing  the  propri- 
ety of  underwriting  these  revenue  bonds.  What  we  are  saying  is 
that  to  do  so  would  be  a  clear  abrogation  of  the  Glass-Seagall 
concept  of  keeping  commercial  banks  out  of  the  investment  bank- 
ing business. 

The  Chairman.  Banks  have  always  been  able  to  write  general 
obligation  bonds.  And  looking  at  the  practical  side  of  it,  wouldn't 
you  agree  that  in  many  cases  in  today's  market  that  revenue  bonds 
are  more  secure  than  general  obligation  bonds  of  some  cities, 
having  the  full  faith  and  credit  of  the  city  taxpayers  behind  them? 

Mr.  Cantor.  I  am  not  prepared  to  contest  the  issue,  sir.  As  I  say, 
we  are  not  addressing  that  point.  It  was  merely  another  facet  of 
the  question  of  whether  Glass-Steagall  would  keep  the  wall  up  or 
not. 

The  Chairman.  Mr.  Silver,  would  you  respond  to  that  again,  not 
the  legal  distinction — we  recognize  that  exists — but  from  a  practi- 
cal standpoint  in  today's  market,  do  you  say  municipal  revenue 
bonds  are  much  less  secure  than  general  obligation  bonds? 

Mr.  Silver.  I  guess  the  implication  of  your  question  is  maybe 
nobody's  full  faith  and  credit  can  be  relied  upon  these  days. 

I  think  I  would  agree  with  the  thrust  of  Mr.  Cantor's  answer. 
Before  relaxing  the  Glass-Seagall  Act,  I  think  that  you  have  to  be 
satisfied  that  the  problems  have  been  solved.  And  you  indicated 
that  perhaps  the  passage  of  time,  technolc^cal  developments,  a 
different  regulatory  climate,  may  provide  part  of  the  answer. 

I  think  you  have  to  be  satisfied  that  the  concerns  which  gave  rise 
to  the  Gleiss-Steeigall  Act  have  been  cured,  not  simply  that  revenue 
bonds  are  like  genera)  obligation  bonds,  but  that  in  order  to  change 
the  presently  existing  boundary  lines,  that  the  public  would  be 
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adequately  protected.  Those  are  the  questions  I  think  that  have  to 
be  looked  at. 

The  Chairman.  I  don't  mean  to  indicate  that  they  have  totally 
been  cured.  There  is  no  fear  at  all.  That's  not  what  I'm  talking 
about.  I  am  saying  that  conditions  are  different.  We  ought  to 
reevaluate  Glass-Steagall  and  McFadden  in  terms  of  those  changed 
conditions  to  determine  where  the  new  ball  park  is.  I  certainly  do 
not  say  that  they  have  all  been  cured,  either  in  the  commercial 
banking  industry  or  in  the  securities  industry.  Certainly  they  have 
not,  but  we  are  dealing  with  a  new  set  of  conditions;  and  I  think 
that  we  ought  to  review  on  the  basis  of  those  new  conditions. 

Mr.  Silver.  I  can  wholly  subscribe  to  that. 

Mr.  Cantor.  And  I  would  say  the  same  in  the  insurance  busi- 
ness. 

The  CHAniMAN.  I  may  be  back  in  competition  with  you  in  a  few 
years,  depending  on  how  the  people  of  Utah  feel  about  me.  One  of 
the  reasons  i  get  the  votes  of  the  insurance  industry  at  home  is  to 
keep  me  here  so  I  won't  come  back  and  compete  with  them  Eigain. 

There  are  also  people  who  voted  for  me  to  get  rid  of  me  as  mayor 
of  Salt  Lake  City.  As  long  as  they  got  me  out  of  town,  they  did  not 
care  where  I  went. 

Senator  Dixon,  do  you  have  any  questions,  comments? 

These  poor  gentlemen  have  been  totally  subjected  to  me  for  an 
hour  and  a  half  without  any  break,  and  I  apologize  to  them  for 
that.  Our  colleagues  are  at  so  many  di^erent  meetings  this  morn- 
ing, I  apologize  that  they  were  not  here  to  give  you  a  break  from 
me. 

Senator  Dixon.  I  want  the  witnesses  to  know  that  I  beard  all  of 
their  testimony  before  it  was  necessary  for  me  to  leave  for  another 
meeting.  Having  just  returned  and  knowing  of  the  Chair's  careful 
questioning  of  all  of  the  witnesses,  I  am  sure  that  anything  i  would 
ask  would  be  repetitious.  I  simply  want  to  thank  the  witnesses  for 
their  testimony  and  thank  the  Chair,  and  perhaps  I  will  question 
the  next  panel. 

The  Chairman.  Gentlemen,  we  appreciate  your  testimony  very 
much,  and  I  mean  that  sincerely.  Let  me  just,  in  closing,  state  that 
I  have  no  particular  preconceived  ideas  on  where  we  end  up  with 
the  exact  language.  I  want  to  reiterate  how  important  it  is  to  me  to 
try  to  achieve  some  competitive  equity. 

As  I  asked  the  savings  eind  loan  witnesses  and  the  ABA  wit- 
nesses, I  wish  it  would  be  possible  to  have  some  cooperation  and  all 
segments  being  willing  to  give  a  little  bit.  If  everybody  sticks  to 
just  their  position,  as  elicited  in  their  testimony,  we  will  simpW  not 
have  euiy  changes — everybody  says,  "This  is  the  way  I  want  it'  — we 
will  end  up  with  no  legislation  at  all,  euid  maybe  that  would  benefit 
some. 

I  would  hope  at  the  end  of  this  process,  wherever  it  is — and  it 
will  be  a  long  time  down  the  road,  beyond  this  particular  l^ista- 
tion,  getting  into  Glass-Stef^all — I  would  hope  we  could  have  a 
little  statesmanship.  And  don't  misunderstand  that  stetement.  I 
have  said  the  same  thing  to  every  witness.  I  see  no  possibility  of 
achieving  any  type  of  consensus.  We  go  on  with  the  same  types  of 
polarization  that  is  existing  right  now,  while  a  very  valuable  part 
of  the  industry,  the  thrift  industry,  is  in  very,  very  great  difficulty. 
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I  thank  you  very  much  for  your  testimony. 

The  Chairman.  If  we  could  have  the  next  panel  come  up. 

STATEMENTS  OF  RALPH  D.  DeNUNZIO,  CHAIRMAN  OP  THE 
BOARD,  SECURITIES  INDUSTRY  ASSOCIATION;  AND  WALTER 
W.  CRAIGIE,  JR.,  CHAIRMAN.  MUNICIPAL  FINANCE  COMMIT- 
TEE, SECURITIES  INDUSTRY  ASSOCIATION,  ACCOMPANIED  BY 
PROF.  MICHAEL  MUSSA,  UNIVERSITY  OF  CHICAGO,  PROF. 
GEORGE  KAUFMAN.  LOYOLA  UNIVERSITY.  AND  EDWARD 
O'BRIEN,  CHAIRMAN,  SECURITIES  INDUSTRY  ASSOCIATION; 
HOWARD  M.  SCHNEIDER,  PRESIDENT,  DEALER  BANK  ASSOCI- 
ATION; AND  EDWARD  J.  KREMER,  MEMBER,  INDEPENDENT 
INSURANCE  AGENTS  OF  AMERICA,  ACCOMPANIED  BY  TOM 
WILSON 

The  Chairman.  We  are  happy  to  have  you  with  us  this  morning. 
Mr.  DeNunzio,  if  you  would  like  to  begin. 

Mr.  DeNunzio.  TTiank  you,  Mr.  Chairman.  We  are  happy  to  be 
here. 

I  would  like  to  just  introduce  m^elf  quickly.  My  name  is  Ralph 
DeNunzio,  I  am  the  president  of  Kitter-Peabody,  chief  executive 
ofjEicer,  this  year  the  chairman  of  the  board  of  the  Securities  Indus- 
try Association. 

With  me  are  a  number  of  my  associates,  Edward  O'Brien,  chair- 
man of  the  Securities  Industry  Association,  and  Wzilter  Craigie, 
president  of  the  Municipal  Finance  Committee  of  the  SIA. 

With  me,  also,  are  two  nationally  recognized  economists  in  the 
area  of  municipal  finance.  And  I  would  like  to  introduce  them  to 
you.  Prof.  George  Kaufman  from  Loyola  University  and  Prof.  Rli- 
chael  Mussa  from  the  University  of  Chicago. 

It  is  our  intent  to  answer  any  questions  that  you  may  present  to 
us. 

Our  association  is  pleased  to  appear  before  you  to  state  its  posi- 
tion as  to  the  proper  relationship  between  the  securities  industry 
and  the  commercial  banking  industry  with  respect  to  commercial 
bank  underwriting  of  municipal  revenue  bonds. 

At  the  outset,  we  want  to  restate  the  position  of  the  SIA,  that 
the  Glass-Steagall  Act  has  efficacy  today  in  putting  forth  the  na- 
tional policy  affecting  the  relationship  between  financial  interme- 
diaries. We  appreciate  the  seriousness  and  the  boldness  of  the 
chairman's  initiatives  put  forward  in  this  legislation  and  those 
recently  proposed  by  the  Secretary  of  the  Treasury. 

We  pledge  our  support  to  examine  these  proposals  and  reexa- 
mine the  entire  Glass-Steagall  Act.  The  act,  now  almost  50  years 
old,  has  stood  the  test  of  time,  and  it  has  helped  to  create  for  this 
country  the  most  envied  capital  market  system  in  the  world. 

There  is,  however,  no  question  that  technology,  new  ideas,  new 
products,  new  demands  from  customers  of  all  financial  institutions 
are  changing  and  will  continue  to  do  so. 

It  is  for  this  reason  that  we  believe  the  act  should  be  reviewed  in 
its  entirety  and  new  approaches  such  as  the  one  put  forth  by 
Treasury  Secretary  Regan  should  be  considered.  But  this  review 
should  take  place  in  the  entire  context  of  the  set,  not  in  a  piece- 
meal fashion,  as  suggested  by  S.  1720. 
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We  could  describe  meuiy  major  differences  between  commercial 
banks  and  investment  bankers  and  broker-dealers  which  should  be 
examined.  We  would  welcome  the  debate  and  discussion  which 
would  be  forthcoming  on  this  issue. 

In  our  view,  this  issue  is  so  complex  and  so  interwoven  with  the 
fabric  of  our  capital  market  system  that  any  piecemeal  approach 
should  be  rejected. 

OPPOSE  COMMERaAL  BANKS   UNDERWRmNG   BONDS 

Now,  we  appreciate  that  our  particular  area  of  interest  this 
morning  concerns  title  III  of  S.  1720,  and  we  reiterate  our  position 
in  opposition  to  further  entry  of  commercial  banks  into  the  under- 
writing of  municipal  revenue  bonds. 

There  is  today,  as  you  know,  an  officially  functioning  market  in 
the  underwriting,  sale,  and  distribution  of  municipal  revenue 
bonds,  coupled  with  a  high  level  of  competition.  We  believe  that 
the  further  entry  of  commercial  banks  into  the  underwriting  of 
revenue  bonds  will  not  reduce  interest  costs  to  issuers  and  will  lead 
to  the  same  conflicts  of  interest  and  financial  concentrations  of 
power  that  led  to  the  enactment  of  the  Glass-Steagall  Act. 

At  this  time,  I  would  like  to  introduce  to  you  and  to  the  conunit- 
tee  Mr,  "Walter  Craigie,  chairman  of  the  SIA  Municipal  Commmit^ 
tee,  who  will  present  our  detailed  testimony  relating  to  title  III  of 
S.  1720. 

Mr.  Craigie.  Thank  you,  Mr.  Chairman,  members  of  this  commit- 
tee.  I  hope  that  you  will  forgive  a  bad  cold,  which  I  have  today. 

My  name  is  Walter  Cra^e,  Jr.  I  am  excutive  vice  president  of 
Securities  of  Richmond,  Va.  In  earlier  days,  I  served  as  treasurer  of 
the  Commonwealth  of  Virginia.  Overall,  I  have  served  25  years  in 
the  area  of  public  finance  and  have  been  involved  in  billions  of 
dollars  of  financing  in  the  municipal  markets. 

This  year  it  is  my  honor  to  serve  as  chairman  of  the  Municipal 
Finance  Committee  of  the  Securities  Industry  Association.  Like 
many  represented  on  my  committee,  my  firm  is  a  regional  invest> 
ment  banking  and  brokerage  house,  concerned  by  the  threat  to  our 
health  and  survival  by  commercial  banks  entering  our  business 
with  their  unique  competitive  advantages  intact. 

We  commend  the  committee  emd  you,  Mr.  Chairman,  for  your 
initiative  in  commencing  this  review  of  the  needs  of  the  financial 
marketplace. 

We  are  here  before  you  today  to  testify  in  opposition  to  the 
provisions  of  title  III  of  S.  1720,  which  would  amend  the  Glass- 
Steagall  Act  to  permit  commercial  banks  to  underwrite  all  munici- 
pal revenue  bonds  without  any  change  in  their  unique  advantages. 

We  support  your  comprehensive  review  of  the  Glass-Steagall  Act 
early  next  year  and  inclusion  of  this  issue  in  that  review.  We  eilso 
support  the  consideration  of  the  proposal  advanced  on  Monday  by 
Secretary  Regan  with  respect  to  revenue  bond  underwriting  in  that 
review  as  well. 

We  believe  title  III  moves  in  the  wrong  direction,  away  from  a 
level  playing  field.  Why?  Because  commercial  banks  would  be 
given  a  new  field,  while  keeping  their  unique  tax  and  other  advan- 
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We  in  the  securities  industry  live  by  competition.  We,  too,  be- 
lieve in  a  level  playing  Held.  But  what  does  that  phrase  mean?  It 
means  a  place  where  competition  is  on  the  level,  where  players 
compete  on  even  terms.  It  does  not  mean  that  all  players  are  of 
equal  strength  or  size.  It  does  mean  that  all  play  by  the  same  rules, 
with  the  same  officials,  and  with  no  one  having  special  advantages 
not  available  to  alt. 

Our  industry  is  open  to  all  who  play  by  the  same  rules  that  we 
do  and  who  are  subject  to  the  same  r^ulations.  We  welcome 
Prudential,  American  Express,  emd  Sears  to  the  securities  business. 
Their  affiliation  with  companies  in  our  business  will  add  zest, 
capital,  and  new  incentives  to  competition  we  are  sure.  Their  entry 
does  not  decrease  competition  but  enhances  it. 

While  we  already  have  plenty  of  competition,  there  is  always 
room  for  more,  but  on  an  equal  footing.  The  B<»ton  Marathon  is 
still  the  sfime  race  as  its  numbers  swell  from  hundreds  to  thou- 
sands. Why?  Because  all  who  enter  do  so  on  equal  competitive 
terms. 

Mr.  Chairman,  you  have  stated  that  there  will  be  a  broad  review 
of  Gletss-Steagall  b^inning  early  next  year.  We  hope  and  believe 
that  such  a  review  will  confirm  the  desirability  of  preserving  and 
indeed  expanding  an  American  financial  marketplace,  rich  in  di- 
versity. We  are  confident  that  Congress,  upon  comprehensive 
review,  will  unequivocally  reject  the  notion  of  a  financial  market- 
place dominated  by  a  dozen  giant  money  center  banks  as  being  in 
the  public  interest  of  our  country.  Such  a  concentration  of  econom- 
ic power  must  be  avoided. 

We  suggest  to  you,  Mr.  Ch^lirm^m,  that  not  only  revenue  bond 
underwriting,  but  also  the  underwriting  of  general  obligation  bonds 
and  government  securities  by  commercial  banks  be  included  in 
that  re>-iew. 

The  issues  rfiised  by  title  III  to  enlat^  this  exception  are  com- 
plex and  cannot  be  properly  dealt  with  in  isolation.  The  conse- 
quences of  error  can  be  disastrous. 

Title  III  of  S.  1720  will  pro\ide  no  benefit  to  the  municipalities  as 
claimed  by  the  Dealer  Bank  Association.  Also,  such  a  move  mi^t 
well  cost  the  U.S.  Treasury-  many  millions  of  dollars. 

These  are  the  facts: 

One.  the  lar^  commerical  banks  claim  hundreds  of  millim^is  of 
dollars  of  sa^-ings  to  municipal  issuers  if  they  were  alknred  to 
underwrite  all  municipal  revenue  bonds.  This  claim  ts  untrue  and 
«-as  dispro\en  in  60  hours  of  hearings  before  the  House  Ranking 
Committee — Subcommittee  on  Financial  Institutions  in  1979. 

It  is  disturbing  to  see  the  DBA  repeating  their  unsupportaUe 
claims.  If  the  banks  wish  to  pronde  real  dollars  to  the  paUic 
sector,  they  should  surrender  their  sfiecial  tax  advantage  of  deduct- 
ing the  carr>-ing  costs  of  their  tax  exempt  invoitCHies.  Tlus  sitoukl 
net  the  U.S.  Treasury  at  least  $oO  to  $100  million  per  year. 

It  is  ironic  that  there  are  municipal  governments  to  testilV  in 
support  of  commercial  banks  underwriting  revenue  bonds  vfaile 
they  suffer  from  higher  short-term  borrowing  costs,  due  to  the  all 
sa%~ers  bonanza,  which  is  estimated  to  benefit  commercial  bvUa  m 
excess  of  $6  billicxi.  Pntfessors  Kaufman  and  Mussa  are  hexv  id 
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answer  questions  with  respect  to  these  fallacious  claims  of  savings, 
and  their  reports  are  a  part  of  our  written  statement. 

Unfair  competition  can  destroy  major  segments  of  our  industry. 
Particularly  affected  will  be  the  smaller  and  regional  broker  deal- 
ers,  which  the  joint  study  of  the  Securities  and  Exchange  Commit- 
tee and  Small  Business  Administration  indicates  will  be  forced  out 
of  business,  or  to  merge  as  a  result  of  this  type  of  change  in  Glass- 
Steagall.  States,  cities  and  towns,  as  well  as  small  businesses  every- 
where in  need  of  venture  capital  assistance,  will  be  the  losers  from 
the  demise  of  r^onal  and  smaller  broker  dealers. 

As  you  are  undoubtedly  aware,  Mr.  Chairman,  H.R.  4040  which 
is  also  filed  in  this  session  of  Congress  would  permit  commercial 
banks  not  only  to  underwrite  alt  municipal  revenue  bonds,  but  to 
deal  in  corporate  debt  securities  with  other  securities  activities. 

Three,  if  commercial  banks  are  allowed  to  underwrite  all  munici- 
pal revenue  bonds,  the  U.S.  Treasury  could  well  lose  man^  millions 
of  dollars.  Banks  will  then  be  able  to  deduct  from  their  taxable 
income  their  carrying  costs  on  all  municipal  revenue  bonds,  some- 
thing securities  firms  cannot  do. 

Four,  this  would  concentrate  more  economic  power  in  the  dozen 
or  so  commercial  banks  that  would  be  the  principal  beneficiaries. 
We  in  the  securities  business  are  proud  of  the  job  we  are  doing  to 
help  raise  capital  for  municipal  issuers,  American  businesses  in 
these  extraordinary  times.  The  genius  of  the  American  financial 
system  is  its  diversity.  We  do  not  have  only  one  place  to  go  for 
capital,  as  is  the  case  in  some  countries  such  as  Germany.  If  there 
is  to  be  change,  let  it  be  done  in  a  thoughtful  and  considered 
manner. 

PROBLEMS  OF  CONFUCT  OF  INTEREST 

The  problems  of  conflict  of  interest  and  special  tax  advantages 
must  be  addressed.  Any  change  must  provide  for  the  level  playing 
field  essential  to  fair  competition.  The  secretary  of  the  Treasury  in 
his  testimony  on  Monday  advanced  a  fresh  and  innovative  propos- 
al. We  are  gratified  that  the  secretary's  proposal  recognizes  that 
the  special  bank  advantages  which  they  presently  have  can  be 
destructive  of  competition  outside  of  the  field  of  banking. 

We  appreciate  the  seriousness  of  the  secretary's  attempt  to  maxi- 
mize fair  and  efficient  competition  in  the  public  securities  market- 
place for  all  who  participate.  The  Secretary  addresses  a  number  of 
serious  problems  of  competitive  bank  advantages  and  conflicts,  but 
by  no  means  all.  We  are  not  sure  that  the  changes  he  suggests  can 
or  will  result  in  a  better  or  more  competitive  financial  market- 
place. 

We  agree  that  the  Secretary's  proposal  should  be  thoroughly 
explored  and  developed.  Is  the  administration's  approach  the  right 
one?  We  do  not  know  yet,  but  it  may  well  be.  We  applaud  Secre- 
tary Regan  for  advancing  the  proposal  and  pledge  ourselves  to 
work  with  him  and  this  committee,  Mr.  Chairman,  to  search  for  a 
fair  solution  in  the  public  interest. 

But  the  primary  question  remains.  Will  a  better  financial  mar- 
ketplace result?  Will  State  and  local  governments  be  better  ofl? 
Will  small,  independent  commercial  banks  benefit?  What  will  be 
the  impact  on  small  and  regional  securities  firms?  Will  small  busi- 


dbyGoOt^Ic 


954 

nesses  venture  capital  opportunities  euid  technological  companies 
in  need  of  capital  have  more  or  fewer  places  to  go?  Will  the 
r^ulatory  environment  be  simpler  or  more  complex?  Will  the 
changes  be  worth  it? 

There  exists  no  emergencies  threatening  the  commercial  bzmking 
system.  There  is  time  for  careful  capital  consideration  of  this 
matter  separate  from  the  timetable  which  may  be  required  to 
resolve  problems  confronting  the  thrift  institutions.  You  have  our 
pledge,  Mr.  Chairman,  to  meiintain  the  vigorous  competition  that 
characterizes  our  industry  today  and  to  support  any  initiatives  that 
will  enhance  fair  and  efficient  competition  across  the  entire  spec- 
trum of  the  financial  services  marketplace. 

If  Congress  examines  this  intricate  and  complex  situation  with 
care,  and  considers  thoughtfully  the  policy  questions  involved  and 
the  interests  of  State  and  local  government,  and  the  citizens  in 
business  in  America  as  well  as  legitimate  interests  of  the  commer- 
cial banks  and  the  securities  industry,  we  are  sure  that  it  will 
reach  a  solution  which  is  in  the  public  interest.  The  obvious  con- 
text for  this  work  is  your  comprehensive  review  of  Glass-Steagall 
early  next  year,  and  we  commit  ourselves  to  working  with  you  and 
the  administration  in  an  expeditious  manner  to  develop  a  sound 
and  fair  setting  for  commercial  bank  and  investment  banker  com- 
petition. 

Mr.  Chairman,  I  would  be  prepared  later  on  to  comment  on  the 
questions  which  you  asked  about  smaller  broker  dealers'  savings  at 
a  later  date  if  you  would  wfmt  to  do  so.  Thank  you. 

[Complete  statement  follows:] 
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I  BY  ■ 

nUiTER  H.    CRUGZE  Jc. 

CHAZHMMI 

MDRZCIPAL  FHUHCE  COtPIITTEE 

SKDSITIBS  INDDSTRir  ASSOCZAIIOH 

Kr.  Cbalraan  ^nd  aenbeca  oE  thla  dlatlngulahed  Conwlttcci 

}ti   naae  la  Haltei  W.  Cralgle,  Jc.   I  an  Executive  Vice 
Pcealdent  oC  wheat  First  Securitlea  of  Richmond,  Vieginia.   in 
earlier  yeara  I  aerved  aa  Tceasucer  of  the  Connonifealth  of 
Virginia.  Overall,  I  have  spent  more  than  25  yeata  In  the  area 
of  public  finance  and  have  been  involved  in  bllliona  of  dollata 
of  financings  in  the  nuniclpal  narketa,  Thla  year  it  la  ay  honor 
to  serve  aa  chalraan  of  the  Municipal  Finance  Comittee  of  the 
Securities  Industries  Association  CSIA*).   Like  nany  repreaented 
on' the  Coonittee,  my  fin  la  a  regional  investment  banking  and 
brokerage  houaa  concerned  by  the  threat  to  our  health  and 
Bucvival  by  coi^ercial  banks'  entering  our  business  with  their 
unique  competitive  advantagea  intact. 

He  coamend  the  Coanittee,  and  you,  Kr,  Chairaan,  for 
coonenclng  this  review  of  the  needs  of  the  financial  Marketplace 
and  appreciate  very  aucb  the  opportunity  to  present  our  views. 

Ne  are  before  you  today  to  testify  in  opposition  to  the 
provisions  of  Title  III  of  S.1720,  which  would  aaend  the  Glass- 
Steagall  kct  to  pernit  comerclal  banks  to  underwrite  all 
■unlcipal  revenue  bonds  without  any  change  In  their  unique 
advantagea.  We  support  a  comprehensive  review  of  the  Glaas- 
Steagall  Act  and  incluslwi  of  this  issue  in  that  review.  We  also 
support  the  consideration  of  the  proposal  advanced  on  Monday  by 
Secretary  Regan  with  respect  to  revenue  bond  underwriting  in  that 
review  as  well. 

He  believe  Title  III  aovea  In  the  wrong  direction,  away  froa 
a  'level  playing  field.'  Let  us  explain  why. 
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H*  In  th*  tttcucltlBi  Industry  llvs  by  compatltion.  We  too 
bMllav*  In  a  "laval  playing  Ii«U.*  But  >bat  doea  tbat  phcas* 
■•u)?  It  aauiB  ■  plae*  wh«r*  eoaptttltion  Is  on  the  laval,  lAcr* 
playaca  coapete  on  avn  teras.  It  do«s  not  wmvt  that  all  playvts 
are  of  equal  atrengtb  or  slsa,  but  it  does  aean  that  all  play  by 
the  aaae  culea,  with  the  aaae  officials,  with  no  one  having  spe- 
cial advantages  not  available  to  all. 

Our   industry  Is  open  to  all  vbo  play  by  the  saae  rules  that 
we  do  and  who   are   subject   to   the  aoae  regulations.     We  weleoHe 
Prodentiali  JUeriean  Sxpcess  and  Sears  to  the  securities  busi- 
ness.    Tbeir  affiliation  witb  coapanies   in  our  business  will  add 
■est,  capital  and  new  incantives  to  oONpetition,  we  are  snre. 
Tbeir  entry  does  net  decrease  oo*petition,   but  enhances  it. 
While  iM  already  have  plenty  of  cOHpetition.   there  is  always  rooai 
tor  aoce.     But  on  an  equal   footing.     The  Boston  Haratbon  is  still 
the  saae  race  as   Its  nuabara  swell  froa  hundreds  to  thousands. 
Why?    Because  all  who  enter  do  ao  on  aqual  cowpetltlve  tatms. 
Walter  Wriston  reportedly  once  said  that  perhaps  Citicorp  should 
■pin  off   its  doaestlc  banking  operations  so   it  could  pursue  other 
financial  goala.     w«  say,   'Fine,   there  is  coca  £or  big  coapeti- 
tors  and  aaall  coapetitors,   as  long  as  they  play  with  the  saaa 
■quipaent.*     In  short,   no  one  is  allowed  in  the  Boston  Marathon 
on  roller  skates.     Not  even  Walter  Wrlstonl 

Broad  Review  of  Glaas-Steagall   Is  Heeded 

Kr,   Chairaan,  you  have  stated  that  there  will  be  a  broad 
review  of  Gless-Staagall  beginning  aarly  nest  year.     The  StA 
-  2  - 
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w«lco««B  such  a  tvfitM.     Ha  bopa  and  b«ll«va  that  auch  a  ravlaw 
will  confirm  tba  dasiiabillty  of  praaacving  and)   Indead.   expand- 
ing an  Aaarlcan  financial  aarkaeplaca  rlcb  in  dlvaraity,     N«  ara 
conEldvnt  that  Congcasa,   i^on  coaprabanslve  r*Ti«v.  will 
unaqulvocallr  ra]aet  tha  notion  ot  a  financial  aarkatplaca 
dowlnatad  by  a  dosan  giant  aonay  cantar  banks  as  baing  in  the 
public  Inteeaat  oC  tha  eoantry.     such  a  concantcatlon  ot  econoale 
powac  Mist  ba  avoided.       He  anggaat  to  you.  Me.   Cbalraan,  that 
not  only  ravanna  bond  itndecwrltlng  bat  also  tha  underwriting  of 
general  obligation  bends  and  goTarnaant  aaontitlea  by  coaaerclal 
banks  ba   Inolnded  In  that  review.     This  activity  la  an  exception 
to  tba  Olasa-Steagall  aaparatlon  of  eoi»»golaJ,  banking  and 
iRveataent  banking  wblcb  we  believe   la  no  longer  required.     And 
it  la  carried  oa  on  tanu  unfair   to  ua.     The  Issues  ralsad  by 
Title  III  to  enlasga   this  azcaption  are  oomplex  and  cannot  ba 
properly  dealt  with   In  Isolation.     The  consegueneaa  of  error  can 
be  disastrous  as  evanta  oulalnatlng   In  the  anactaant  of  the 
Glass-Seaagall  Act  cealnd  ns, 

A  cbapf  c  From  Banking  History 

■Those  wbo  cannot  remeabaE   tha  past  are  condemned  to  repeat 
if,   said  the  philosopher  seorge  Aantayana.      It  Is  difficult, 
even  a  little  dlsagreaabla,   to  recall  now  tba  dlaaatara  of  tha 
30'a  and  the  chain  of  events  in  the  20's  which  brought  them 
about.     Tat  tha  eftort  mast  be  made.   Cot  any  rallabla  prediction 
of  the  future  mnst  be   firmly  rooted  In  tha  axperlenca  of  the 
paat.      indeed,   had  the  commercial  banka  heeded  warnlnga  based  on 
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past  up«rl«ne«  Cbay  would  h«v«  cacoqnliad.  Ion?  b«for«  1929,  tfaa 
dwi9«r«  intMEWit  In  tbalr  pactloipatlon  In  the  InTestnent  bankinc) 
bnsimss. 

M  MTlr  u  1911,  th«  Solicitor  OMcral  of  tb«  imitad  Stataa 
bad  pointed  out,  *tt  la  nalthee  banking  noe  an  Ineldvot  oC 
banking  to  Invaat  th«  funds  of  tha  bank  In  anothat  baalneas.  In 
any  nannar  or  to  any  astant,*   In  holding  that  tha  !iatlonal  City 
Coapany'B  oparatlona  violatad  fadaral  and  atata  lav,  ha  had 
atatad  tbat  ceablalog  banking  and  non-banking  Cunctlcuia  In  tha 
saaa  oe  atflliatad  organliatlons  exaatad  tba  risk  o£  involving 
all  of  thaa  'in  a  goiow  dlaaatat.'  and  chat,  vnn   If  aneoaaaful, 
auch  cdablnatloR  "would  aaan  a  union  of  powar  In  tha  ■■■■  banda 
o*«c  Induatrff  eemmmtv   and  flnanea  with  a  laaultlng  potfar  ovae 
public  affalia"  whloh  wonld  cleacly  ba  agalnat  tba  public  Intae- 

In  1913t  affcac  aatanaiva  haaelnga,  tha  Houaa  coaailetaa  on 
Banking  and  Cnrcansy,  tha  Pujo  Coaaittaa,  had  apaolfleally  aapba- 
altad  tha  daalsablllty  of  divorcing  Invaatawnt  banking  troai  co»- 
Marclal  banking.^  And  In  1920  tba  CoaptEOllat  of  tha  Currancy 
had  oautlonadt  'Tba  bualnaaa  of  Xagitlaata  banking  la  entlraly 
■aparata  and  dlatlnct  froa  tba  kind  of  bualnaaa  conductad  by  many 
of  tha  'aoeurltias  cocporationa,'  and  It  would  ba  difficult.  If 
not  lapoBslbla,  for  tha  aaaa  aat  of  offlcars  to  conduct  aafely, 
aoundly,  and  BuccsBEully  tha  oonsatvatlva  buslnaas  of  tba 
national  bank  and  at  tba  saae  tlaa  ditact  and  aanaga  tba  spacu- 
latlva  vanturas  and  proaotlons  of  tba  ancillary  Inatltutiona.' 
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Tha  larg*  coamarclal  banks  did  not  liatan.  Tha  intacaat  of 

tha  aany  In  having  fundOBsntally  aound  and  wall  cagulatad  banking 

waa  flontad  In  favor  of  tha  ahoct-run  prlvat*  advantage  to  a 

Caw.  Tha  tenptationa  waia  too  graat.  Cloaing  thait  ayaa  to  tba 

conflicts  of  intarast  and  yialding  to  tha  taaptations  to  apaen- 

latien  about  riilA  thay  had  baan  watnad.  thaaa  banks,  with  tbali 

vast  capital,  aehiavad  a  Bataotic  ciaa  to  doKinanca  In  Invaataant 

banking,  Aa  Judga  HaEold  ft,  Hedina  obsarvad  in  tha  landMark 

opinion  that  baa  bacoaa  tha  daflnltiva  tazt  on  invastaant  banking 

(Onitad  atataa  v,  wotgan,  22B  P.Supp.  621,644-645i 

*...Tba  aoonoaic  powar  of  tfaasa  haga  aggiagatioiu  o£ 
capital  vis-a-via  the  lelatlvaly  oall  capital  of 
laaaara  waa  a  factor  of  no  Bean  slgnlflcanca  in  tha 
paclod  just  before  the  great  dapreaalon,  Tbere  was  an 
additional  leverage  in  the  nultipLictty  of  banking 
functions  whicb  could  be  placed  at  tha  disposal  of 
Laauera   Added  to  this  was  the  vast  Influence  and  piaa- 
tlga  which  auat  have  nade  Itself  felt  in  a  radetv  oC 
ways.   IBBuats  were  dependent  upon  theae  great  banking 
Inatltutlona  In  a  way  which  finds  no  parallel  In  the 
ralations  batwaan  taauers  and  Investment  bankets  In  tha 
parlod  subaaqoant  to  tha  passage  of  the  Banking  and 
Saenritlas  Acts.,,. 

',,.(T1heBa  graat  banking  inatitutions  and  thaic  affil- 
iates ware  doing  a  huge  investaant  banking  business,  and 
tbay  wata  using  tha  aonay  of  thait  dapositocs  aa  wall  as 
thaic  own  casouccas  to  undacwclta  one  saeueity  issue 
after  another,' 

This  unique  power  and  prestige  were  azploitad  In  every  pos- 
sible way  to  squeese  out  investsent  banking  competition.  By 
abusing  their  legltlisate  fiduciary  functiona  of  landing  and 
Investing  'other  peoples'  sonsy*  such  bsnks  ware  In  sn  unequslled 
position  to  build  up  their  underwriting  sctlvltles,  which  In  turn 
contributsd  new  custcaers  Coc  their  coMsercial  banking  and  trust 


dbyGoot^Ic 


d«pact«*at  s«vlc«i.   Hoc  many   who  could  possible  b«  cnitoMCEs 

of  •Ither  the  banks  oi  thalr  lacurltles  affiliates  wece  ov«t- 

loohad.  Foe  •xaapla,  lists  of  depositors  snd  stockholders  vere 

a«de  available  to  the  securities  affiliates.^  Tbese  prospects, 

when  subjected  to  high  pressure  sales  Hetbods,  proved  a  fruitful 

source  of  new  business  to  the  affiliates.^  ttwloyees  of  tb« 

banks  proved  another  such  source.'  And,  taking  advantage  of  a 

cotrospondant  banking  aystea  chat  even  today  provides  the  saae 

opportunities  for  abase  by  a  bank  which  Is  also  a  securities 

underwriter,  aany  of  these  financial  giants  used  tbe  ^m11 

conntry  banks  tbat  trusted  tbea  tor  lnvest»eat  advice  as  'a  good 

duapfng  ground  for  sseond  oc  third  grade  securities.'''  Senator 

Bcookhardt  notsd  that  these  seourltias  had  ■dapeeelated  so  ■acta 

tbat  they  closed  several  tboaaand  banks. '^^ 

By  1929  such  tootles  had  enabled  certain  great  coMBMrclal 

banks  to  reacA  tbe  pinnacle  of  their  power  and  influence  over  the 

capital  Baikets  of  tfae  nation.  A  stateaent  subaltted  by  3.V. 

Morgan  fi  Co.  in  1932  to  the  Senate  Banking  and  Currency  Co^lttea 

spoke  no  aore  than  the  sober  trutht 

'The  great  i  iMaiii  i  I  ill  banks,  directly  or  through  their 
affiliates,  have  In  the  past  20  years  or  thereabouts  to 
a  large  extent  occupied  the  field  of  capital  Issues, 
purchased  and  absorbed  soae  private  Issuing  and 
distributing  houeea  and  by  their  coMpetitlon  driven 
others  out  of  business  or  restricted  the ic  opportunity 
for  profit  and  therefore  their  resources. '^^ 

Figures  subMltted  to  the  Senate  Coaalttee  In  February  1931 
by  Charles  E.  Mitchell,  then  president  and  Chalraan  of  the  Board 
of  both  tha  National  City  Bank  and  the  national  City  Co., 
revealed  tbat.  In  the  four-year  period  froa  1927  through  1930, 
-  S  - 
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th«  0El9ln*tionB  of   imk    isauca  by   all   banka  -  national   banks, 
coBHarcial  banka,   ttatt  conpanlaa,   and  various   bank  affiliates  - 
had   inctaasad   froa  32%  of  total  originations   in  1917  to  44. e%  in 
1930.     Tb«  ahata  of  pclvats  bankacs,    l.a.,   invastaant  bankars, 
had  dacraaaad  oorraspondingly  troa  78%  of  total  originations  in 
1927  to  55.4%  in  1930.     Siallaily,   tba  banks  uid  alliad 
institiitlona  bad   inccaasad  thatr   abara   la  pactlelpatlona   fcoM 
36.8%  in  1927  to  61.2%   in  1930,   wbila  that  of  tha  invaatnant 
bankaca   had  dacraaaad  cocceapandlngly  ttom  63.3%    in   1927   to   38. 8t 
in   1930. 

Horaovar,   tliia  growth  in  undaE>ritlnq  al«»  and  powar  had 
bacoaa   increaainqly  concentrated   In  tha  saeuritlaa  affiliates  of 
the   relatlgely  few  banka  that  wara  aetlvaly  Intacaatad  in  tha 
secutltlas  businaaa.     Whila  coaaereial  banka  <»i  tha  whola  wax* 
AppcoiLnaCely  doubling  thair  sbara,   thasa  aftlllatas  naarly 
triplad  thair   total  shara  of  tba  sacurltias  businass  during  this 
pactod,   froa  12.8%  o£  originations   in  1927  to  39.2%  In  1930,   froa 
20.6%  of  participations    in  1937   to   54.4%   in  1930. ^^ 

Whan  tha  dapraaslon  atruck,   howavart   aoch  banks  and  thair 
undarwEiting  attillatas  suffacad  a  dramatic  and  tragic  ravsrsal 
ot   fortuna,  particularly  tragic  tor   tha  bimdcsds  of  thousands  of 
people  who  had  enttusted  thair  aonay  Co  thea.     Bvan  tha  banks 
cana  to  recognise,   if  only  teaporarily,   that  the  very  coabination 
of  coMiarcial  and  investnant  banking  functions  that  had  enabled 
chea  to  dominate  Amertcan   flnanca  was  to  a  qreat  extent  cespon- 
aibla  for   thair  enfeebled  financial  conditionf   and  certainly  for 
that  ot  their  depositors  and  the   investing  public  at  large. 
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Tha  hearings  held  by  th«  !t«nat«  Banking  and  Curccncy  Coh- 
alttM  from  1931  to  1934  41aeloB«d  «saBpl«  aftaE  •xaapla  o£ 
■hockingl]r  EAcklaas  and  dangarous  banking  practtctta  angendacad  by 
the  wldespcaad  activities  of  certain  banks  theough  thait  aecuri- 
tl«B  afflliatca.  In  both  tha  imdacwritlng  and  distclbntton  o£ 
sacuritlas,  and  alao  demonatraCed  bow  dltactly  thaaa  actlTlciaa 
bad  iBpaillad  the  position  and  soundnass  of  many   of  Cha  banks 
conestnad.  Thas*  beacings  l*£t  no  doabt  that  tha  prliaary  banking 
functions  of  aarving  as  a  dapository,  as  a  teuataa,  aa  an 
Lnv«atOE  of  dopositad  fonds,  and  as  a  landar,  all  conld  ba  and 
oftan  bad  bam  abasad  bf   soaa  banks  that  also  sought  to  engage  in 
tlM  undecwclting  and  distribution  of  aeeueitr  tasaas. 

WbsR  certain  sacnritiea  affiliates  had  tottecad  on  the  brink 
of  coin  as  a  result  of  the  reaorseless  deflation  whlcb  began  in 
1929|  the  parent  banks,  naturally  fearing  that  the  failure  of  the 
affiliate  would  Irreparably  daaage  the  bank'a  own  credit  and 
standing,  felt  forced  to  go  to  their  aid  with  financial  assist- 
ance in  the  fora  of  either  loans  to  the  affiliate  or  purchases 
feoB  the  afflllete*a  inventory  of  unsalable  or  greatly  depreci- 
ated •eeurlties,  Tbe  loans  in  oany  cases  were  esceasiTe 'or  were 
secured  bj   inadequate  collateral  and  subsequently  entailed  huge 
losses. ^^  Instances  also  case  to  light  during  tbe  hearings  of 
trust  accounts  which  bad  been  loaded  with  unsound  securities, 
sCBM  of  tb«a  partially  In  default.  Such  securities  bad  bean 
pnrehaaed  froa  the  bank  or  trust  coapany's  affiliate,  often  at  a 
bandaoaM  profit  to  the  affiliate,  a  gross  violation  of  tha 
fiduciary  relationship.^* 
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The  collapB*  of  a  nmbac  of  »«jor  banks  doBonattatad  how 
thalc  lnvolT«a«nt  In  Chr  businass  of  Invastaent  banking  bad 
played  a  significant  part  In  undotainlng  tlielc  financial  posi- 
tion; Individual  bank  losaaa  in  connaction  with  such  actlvitias 
war*  Baaaured  in  the  tana  of  Killloas  oc  aota.^' 

Tha  aagnltade  of  tba  individual  and  Institutional  dlaastais 

caused,  at  laaat  in  pact,  by  tha  Involvetnant  of  banka  in  tha 

secuiltlaa  bualnass '■ada  Sanatoi  Caitat  Glass  axcXala,  In  tba 

coucaa  of  tha  haacinga,  *Tba  public  cannot  conceive  of  tha  haca 

done  by  these  attiliatas.''-^  Tba  anactaant  of  tha  Glass-!! taagall 

Act,  and  tha  ptesarvatlon  of  Ita  guiding  pclnelplas  against 

attack,  was  tba  Baaponaa  of  congceae  to  tbls  secry  caeotd.  ^Iia 

than  President  and  Chaicaan  of  tha  Board  of  tbe  Cbaaa  National 

Bank,  irintbtap  H.  Aldcloh,  a  distinguished  banker  and  lawyac  and 

subsequently  Aabaaaadot  to  Great  BEltain,  said  In  a  stataaant 

snbaltted  to  the  Senate  Banking  and  Cnccanoy  COBNittea  In 

,  19331 

*[Hy)  axpatlanoe  ae  a  bank  official,  coupled  with  the 
tastiaony  which  was  presented  to  youc  coaalttaa  in 
February  of  this  year  had  convinced  «e  that  aany  of  tha 
abuaaa  in  tha  banking  situation  had  atlaan  ftON  failure 
to  discern  that  conBetcial  banking  and  investaant  bank- 
ing are  two  fields  of  activity  essentiaHy  different  in 
nature.   I  ease  to  believe  that  while  It  was  essential 
that  thace  abould  be  coordination  between  these  two 
types  of  banking,  sucti  coocdinatlon  could  beat  be  pro- 
tected troa  abuse  and  thus  enhanced  In  usefulness 
through  absolute  sapaiatlon  of  Interest  between  the  two 
flalda.... 


The  systaa  Itself  whliA  peealttad  overlapping  of  func- 
tion and  Intaclocking  of  intareet  between  thaaa  two 
types  of  banking  has  been  responsible  for  auch  that  the 
public  I     * 
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Kr.  AldElcb  a^lwaiscdi     TtM   POMirel«l  bMk'«  cradit  fvtccioa 
1«  *«r7  Ottlaltmlf  fowrBad  bf  ica  cesponslbillty  to  acct  lex 
dcpoatc  llabilitlM  on   TimmiiI       tt  anst  not  aMk  •xessaiv* 
peoflta  bf  taking  hdAm  er«dit  risks  sad  It  easoot  wis«Ir  tie  op 
Its  £(nds  In  la«i9-tsra  crsdlta  hownr  sa£s  tbay  aay  bs.'     Ob  tb* 
ocbar  bsad,   ba  poiatad  aot,   vhoi  loog   csin  credit   Is   caqalrad, 
tbs  sscTfcss  of  tbs  I&Tsstasnt  bsnkar  ar*  assdad  to  'take  spae»- 
l«ti*«   risks  of  «  sort   ansnttsbl*   to  tbs    irnwurdsl  bsnk   tn  pro- 
viding capital  ImtOa  for  ns«  m»a  proalsliig  antarprtsas.*     With 
•vary  asv  issos  tbs  Iftrsstasat  bsnksr  'taksa  tbs  risk  that  tb« 
pibltc  aar  not  raadilr  absorb  tba  na«  sseorltias  vtitdi  ba  beings 
oat  sad  that  hla  owi  capital  a^  bs  tiad  up  for  a  long  tlaa.' 

TTis  GlMS-Htaaqall  fcct  iraa  prtlsgd  by  Mr.  Udrid  not  onlf 
for  prsvtntln^  tha  banks  froa  gadcrtafcinq  risks  t^at  tasy  could 
not  and  ahoald  not  aaiuae  bat  also  for  tllalnsting   tbs  poaslblli- 
Elts  Qt  ibuse  InBatsnt  tn  «  anion  of  ths  andsrwrltinq  and  cowwr- 
clal  aanHinq   fiinctlona.     Tbs  eoHwrctal  bsaka,  bs  aalncalnsd, 
'Bboald  not  bs  in  s  position  to  axsrt  an;  prssanta  whatssar  aria- 
Ing  out  of  a  dual  financial   interast.'     Bs  spsclficallr  rscog- 
nlcad  that   it  ma   Inconslstsnt  wltb  tba  bank's  dutlss  as  landar, 
as  tcustaa,   as  dapoaitory  and  aa  advlsar   to  Its  custoaars  for   It 
also  to  sngags   In  tbs  sseurltlaa  baainaas.     By  way  of   Illustra- 
tion,  ha  saldi 

*It   is  parfBctly  proper,   for  asaapla,   that  coaaerclal 
banks  should  lend  to  inTSStaant  bankers,  on  short  tera, 
funds   necessary   to  csrry  a   nev    issue  of   securities  whils 
It    Is   in   the  process  of  balnq  aarketed.      Such   ■   loan, 
always  secured  by  collstetsi  and  carefully  scrutinised 
by  ths  coaaerclal  bank,   perforaa  an  essential  service. 
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bank  OE  banks  naklnq  sucb  a  loan,  how- 
«v«i,  ahauld  be  absolutely  free  fros  Interest  In  the 
Issue,  and  Imunlied  froa  possible  Influence  arising 
tioa   interlocking  Inteieste  wttb  tbe  Inveataent  bankers 
participating  In  it.' 


Hr.  AldElcb  concludedi 


*In  considering  legislation  aiaed  at  prohibiting  prac- 
tices contrary  to  the  public  interest.  It  Is  inpoeslblB 
to  draw  a  distinction  between  Che  careful  and  conscien- 
tious banker  who  vould  never  conaclaualy  permit  hie 
Influence  to  be  misused  or  his  allegiance  Cc  M  divided, 
and  the  banker  «bo.  through  tecklessnese  or  even  be- 
cause of  his  private  Interest,  Bight  axerciae  his  influ- 
ence ioproperly,  it  opportunity  la  peraltted  to  exist. 


*The  wisdoB  of  effecting  a  clear  differentiation  of 
function  and  separation  in  Interest  between  coi^ercial 
banklnii  and  Investment  banking  was  tecognltad  in  the 
GiasB'Steagall  Bill,  passed  last  Jane  and  now  known  as 
the  Banking  Act  of  1933.  -^he  history  of  thst  Act  and 
its  general  provisions  indicate  e  clear  intent  on  the 
part  of  congress  to  effect,  once  and  for  all,  a  eoaplete 
separation  between  commercial  banks  and  investaient  bank- 
ets."^' 

The  Glasa-Steagall  Act,  passed  in  1933,  reaoved  all  but 

Halted  securities  activities  Iroa  the  reacb  of  the  cosaercial 

banks,  in  eipllclt  recognition  that  such  concentration  of  econ- 

□nic  power  in  banka  had  precipitated  and  ezacecbatad  the  craah 

and  Bubaequent  depression.  Accordingly,  an  Independent,  reapon- 

slve,  professional,  nation-wide  broker/dealer  cnatunity,  severed 

from  bank  affiliation  by  the  Glaga-Steagall  Act,  eaerged  and 

grew,  developing  coapetltlvely  under  the  rigorous  deaands  of 

private  citisens,  governaent  and  business.  The  United  !1tates 

broker/dealer  cooaunity,  overseen  by  one  of  the  federel  govern- 

nent'S  nost  watchful  and  effective  regulatory  agencies,  the 

Securities  and  Exchange  Coaaiaston  ('9RC')  services  our  nation's 
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accutltles  needs  in  the  nost  efficient  capital  narket  in  the 
world.  One  Might  ask  why  we  should  tinker  with  this  hl9hly 
coaplex  systeB,  essential  to  our  economic  well  being,  when  by  all 
standards  It  la  currently  functioning  very  well. 

Hq  Savings  to  Ta«-Bxe»pt  Issuers 

Much  has  been  said  about  alleged  savings  to  be  gained  by  tax 
esenpt  Isauecs  11  eOMiereial  banks  were  allowed  to  underwrite  all 
revenue  bonds.   However,  there  is  no  evidence  whatsoever  of  such 
savings.  The  Dealer  Bank  Association  ['DBA')  connissioned  a 
study  by  Professor  Phillip  Cagan  that  reported  savings  froa 
underwriting  by  comercial  banks  totalling  aore  than  $400  ■illlon 
In  1977  alone.  This  coses  to  approxiaately  $25  per  bank- 
Ineligible  bond.  Because  these  savings  ware  astonishingly  large, 
the  SIA  requested  the  Center  for  Capital  Market  Research  at  the 
Dnlveraity  of  Oregon  to  review  the  Cagan  study.   Zt  found  three 
serious  errors  In  the  enplrical  parts  of  the  study: 

1.  The  bank  eligibility  status  of  25  percent  of  the  bonds 
was  Incorrectly  classified  according  to  an  independent  bond 
counsel.  Hood  and  Dawson  oC  New  York  City; 

2.  The  study  failed  to  control  for  important 
characteristics  of  the  bonds,  in  particular,  the  purpose  of  which 
tbe  bonds  were  issued,  information  which  the  market  uses  to 
determine  credit  qualltyt  and 

3.  fte  study  assumed  that  permitting  commercial  banks  to 
underwrite  municipal  revenue  bonds  would  encourage  state  and 
local  issuers  to  sell  more  bonds  by  competitive  bid  rather  than 
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by  iM^otiaclon,  when  ths  only  study  Ln   this  area  conducted  by  the 
Municipal  Plnancs  OUlcsca  Association  In  Pennsylvania  shows 
thst,  given  a  choice,  ■uniclpal  oEflciela  tend  to  choose 
negotiation  whether  oi  not  i himi i i  IsI  banks  can  participate. 

After  the  clasalf Icatlon  errors  are  corrected  and  the 
econoneciic  aodal  Is.  expanded  to  Include  the  purposea  for  which 
the  bonda  v»x9   issued,  the  Oregon,  study  Elnda  that  Cagan'a  own 
aaaple  of  bonda  aold  between  1973  and  1976  showa  no  atatiatlcally 
algnificant  difference  in  interest  costs  between  otherwise 
coaparable  bank  eligible  «nd  Ineligible  bonda. 

But  these  reaulta  poaalbly  sight  have  been  unique  to  the 
1973-77  period  analysed,  Thua,  we  coaaiaaloned  a  aecond  atudy  by 
Profeaaor  George  Kaufaan  end  his  colleaguea  at  the  imiverslty  of 
Oregon  Center  Cor  Capital  Karket  Research  to  exaalne  the  data  for 
1979.  The  results  are  atartLinq.   If  Cagan's  own  nodal  without 
bond  purpose  la  uaed,  bank  ellglbls  bonds  had  a  higher  interest 
coat  than  otherwise  coaparable  bank  Ineligible  bonda.  This 
result  would  pleaae  ua,  but  1£  the  expanded  Bodel  that  Includes 
bond  purpeae  la  uaed,  the  difference  In  Interest  coats 
disappears.  So  we  ate  not  here  arguing,  aa  auch  aa  we  sight  like 
to,  that  bonk  participation  costs  Issuers  aoney.   It  is  clear 
that  coaparable  bank  eligible  -and  bank  ineligible  bonda  sell  at 
statistically  indlstingulahable  Interest  rates.  These  two 
studiea  have  been  aade  available  to  all.  Including  governnent 
agenclea,  and,  to  the  best  o£  our  knowledge,  no  one  has  found  any 
errors  either  in  the  aeatlatlcal  analyaes  or  in  the  conclusions. 
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llotwlthttandln9   th«s«  two  devastating   studies,   the  DBA  In 
its  oral   tetttsony  before  this  comdttee  on  May  14,    1961,  clalHCd 
$100-200  ■tlllon   In  sCTlnqst    Its  accoapanyng  written  statement 
elalMSd  $150-300  ailllon.     Ito  mention  was  aade  of  the  discredited 
Cagan  study  as  •  su^mct   for   these  claias.     This  study  was 
conveniently   ignored  snd  a  survey  prepared  by  Professor  ■illiaa 
Sllber  of  New  York  University  was  apparently  the  basis  for   the 
nam  DBA  Clatas.      Thl«   survey  contained   no   independent  work  bat 
canvassed  a  nuaber  of  studies  done  by  others.     Both  Dr.   Kaafaaa, 
now  Ptofesaot  ot  Bconoaics  and  Finance  at  the  t«yola  university 
OC  Chicago  and  Dr.  Michael  Nassa,   Professor  of  Boofwaics,  ~ 
Graduate  School  of  Business,   university  of  Aicago,  h**«  aaatjaed 
the  Stlbec  sncvey  and   found  the  snrvcy  defectiv*  and  inaccnrat*, 
ptovtdlag  bp  basis  foe  savings  clai—  by  the  DBft  oc  aoyone 
•iM.      —ports  if  both  Dr.    tanbMn  and  IM.   nns*  are  »  part  of 
this  stAteaent  u  agpswdic—  I  and  II  respectively. 

M  also  reqoest  that  an  eaclier   stody  fkma  by  Frofesaoc 
Mnssa    In  JanoAry  1479  oo  c^ipetitiOB  and  bocrowiag   ia  the   renaoc 
bond  market  also  be   included  in  the  lococd  «t  this  poiat  and   tk*t 
Dt.   tau!»an's  two  earlier  stodie*  while  at  Orefoa  be  iiaserfa 
Into  tbe  record  as  well. 

M  ar«  pcepared.  Us.  C&air»aa,  as  aar  oecasloM  t&at  t±» 
OcBMittee  desires   to  testify  at  leogtb  and  ia  detail  akoot  t^c 
lasae  of   lat*r*st  savia^s  antil  all  ar«  satisfied  *■  lyr.mi 
i«*w»abl«  doobt  t&at  la  ei^ansioM  aC  bank  BBdcrwsltisi  as^^pglsy 
will  »rt  F^adac*  savlTi^s  foe  bood   isssera. 
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Further,  the  najor  noney  costs  and  tax  advantages  which 
banks  enjoy  over  broker-dealers  [which  are  discussed  in  detail 
later)  mean  a  lower  cost  of  doing  business  for  the  banks  in  the 
tax-exempt  arva.   If  the  proflta  and  revenues  froin  these  special 
bank  benefits  were  fully  passed  on  to  Runlclpalltles,  conmerclal 
banks  should  be  able  to  outbid  securities  firms  lOOt  of  the  time 
in  the  general  obligation  market  now,  not  just  SOt  of  the  tin*. 
The  differential  in  the  cost  of  doing  business  is  obviously 
retained  by   the  banks  aa  profits.  Because  of  a  bank's  lower  cost 
of  money  and  tax  advantages,  a  bank  underwriter  nay  choose,  either 
to  take  higher  profits,  while  permitting  existence  to  its  non- 
bank  competitors,  or  to  take  lower  profits  while  pricing  them  out 
of  business.   If  the  savings  from  such  advantages  have  not  been 
passed  on  In  the  general  obligation  market,  why  should  one 
anticipate  the  consiercial  banks  would  pass  them  on  in  the  revenue 
bond  market? 

Ho  Increase  In  Li<iuidlty  km   Claimed 

Since  their  savings  clelms  appear  to  have  no  basis  in  fact, 
banks  recently  have  been  arguing  that  their  entry  into  the  reve- 
nue bond  baslnesa  would  increase  the  liquidity  of  both  the 
prlwBiy  and  secondary  markets  since  they  would  apparently  in- 
crease their  inventories  of  revenue  bonds.  This  argument  also 
lacks  merit  as  commercial  banks  today  arc  no  longer  net  buyers 
tot  their  investment  portfolios.   Despite  their  professed  concern 
for  public  issuers,  it  Is  clear  that  the  banks  are  sheltering 
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taxable    Income   through   activities    such   as    leasing   and   by   giving 
praferanca   to  tba  higher-yiald   tax-exempt  securities    (IDB'S) 
Issued   for   the  benefit  of   theic   private  custooers    [with   thelt 
checking  accounts  and  compensating  balances).      Consequently, 
there   is   little  or  no  rooa  left   to  respond  to  the  borcowlng 
reguiEemcnts  of  the  states,   cities  and   towns   in  their   loan  and 
inveataant  portfolios.  -  So  where   is   the   Increase   in  liquidity? 

The  U.S.   TteasuEy  Will  Lose  Revenue  Fro«  This  Bill 

The  eoBmetcial  banks   now  herald  bank  underwriting  of   revenue 
bonds  as  Boaethlng  Congress  can  do  for   state  and  local 
governaents   in  these  most  difficult  tiaes  at  no  coat   to  the  O.S. 
Treasury.      (We  wonder   if  they  aade  the   saae  assertion  when  th«y 
sought  the  benefit  of   the  All-Savecs  leglslationi   aunlcipalitias 
are  hurt  by  Ul-Savers  while  the  comarclal  banks  profit  with   no 
discernible  public  benefit.)      As  Mentioned,   banks  deduct  the 
interest  costs  of  carrying   their   tss-eienpt   Inventories   froa 
their    taxable    Incone.      How  aany  allllona,    or    tens  of  Hlllions    if 
not   hundreds   of  ■llllona,    will    the  Treasury  lose    if    those   tax- 
exempt   Inventorlas  are  substantially  expanded  with   revenue 
bonds?     Perhaps   the  banks  can   tell  us.      The  cost  probably  will 
not  natch  the  $S  to  910  billion   loss   attributable  to  the  expected 
coanerclal  banks'   share  of  All-Savecs  certificates,   but  the  All- 
Savers  cost  aay  be  only  a  one  tine   loss,  whereas  the   loss  of 
revenue  froa  expanded   Inventories  would  be  continuing.     The  banks 
can  argue  there  will  be  no  such   added   Irass  to  the  Treasury  only 
if   they  expect  their   tax-exeapt   Inventories  not   to  expand.      This 
-  16  - 
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position  is  completely  Inconsistent  with  thelt  greater  liquidity 

argument.   The  bsnks  cannot  have  it  both  ways.   Either  there  will 

be  bigger  inventories  at  added  cost  to  the  Treasury  oi  the 
Increased  liquidity  argument  falls. 

Conflicts  of  Interest 

The  Important  policy  considerations  nilitating  against  bank 
undecwtlting  of  revenue  bonds  are  the  same  as  those  which  ted  to 
the  enactment  of  the  Glass-Stegall  Act  separating  commercial  ftom 
investment  banking.  The  simple  fact  is  that  many  banking  func- 
tions, particularly  those  relating  to  s  bank's  role  as  an  in- 
vestor in  municipal  securities  and  trustee  for  fiduciary  ac- 
counts, plus  the  obligations  owed  to  depositors  and  shareholders, 
cannot  be  combined  with  the  business  of  underwriting  and 
distributing  securitlea  without  creating  aerlous  conflicts  of 
interest  no  anount  of  law  and  regulation  can  eliminate  or  even 
adequately  control.   The  discussion  on  tie-ins  later  in  this 
statement  also  illustrates  this  point. 

The  Bank  as  Underwriter  and  Investor.   It  Is  Important  to 
understand  the  distinction  between  a  bank  as  underwriter  and 
Investor  in  municipal  securities.  Virtually  all  banks  commit  a 
portion  of  their  assets  to  the  purchase  of  tas-eiempt  municipal 
aecurlties  and  historically  40  to  50  percent  of  total  outstanding 
municipal  securities,  both  general  obligation  and  revenue  bonds, 
have  been  held  for  investment  by  commercial  banks.   (It  is 
lower  today  as  banks  ate  favoring  other  tax  shelters  and  the 
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hlgbac  yielding  industtlal  developnent  bonds  issued  on  behalC  of 
their  private  customeca.   Approximately  160  banks  also  act  to 
some  degiee  as  underwriters  of  eligible  municipal  securities, 
principally  general  obligation  bonds,  with  about  a  dozen  or  so 
large  financial  center  banks  doainatlng  this  area  of  bank 
activity.  Dealer  banks,  i.e.,  those  that  engage  in  underwriting, 
■aintain  separate  accounts  for  the  separate  and  different 
functions  designated  as  underwriting  account  and  investaent  or 
portfolio  account. 

It  will  hardly  be  denied  that  the  investment  secucities 
bought  by  a  bank  should  be  carefully  chosen  because  of  their 
intrinsic  worth  and  because  their  acquisition  furthers  the  objec- 
tive of  maintaining  a  properly  balanced  and  diversified  invest- 
ment portfolio.  Bonds  -  particularly  long-tern  obligations  - 
ought  not  to  be  selected  for  the  Investment  portfolio  merely 
because  they  have  been  acquired  by  the  underwriting  or  trading 
department  in  the  course  of  its  day-to-day  operations.  Xet,  data 
obtained  from  the  banks  by  the  Senate  Antitrust  and  Monopoly 
Subcommittee  covering  the  years  1969-1971  reveals  there  is  a 
close  relationship  between  the  activities  of  the  dealer  banks' 
underwriting  and  portfolio  accounts.  The  portfolio  accounts 
showed  disproportionately  high  holdings  of  bonds  the  bank  has 
underwritten.   One  dealer  bank  made  no  purchases  of  issues  for 
investment  on  which  It  had  bid  unsuccessfully,  and  made  no 
purchases  for  its  own  investment  account  except  from  syndicates 
of  which  it  was  a  manager.  As  a  consequence  there  were  no 
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)  bonds  In  portfolio.  During  th«  thr«e-yaar  period 
■tudlad,  an  avarag*  ot   64.lt  of  lnv«itn«nts  In  new  iasue  general 
obligation  bondi  by  tfaa  20  leading  undetwcitlng  banks  were 
puEcbaaed  ftoa  th«  banka'  own  syndtcatea.   it  appaars  that  a 
principal  Intacast  of  these  banks  in  undsrwElting  aunicipal 
sscucitlss  is  to  obtain  bonds  for  invastasnt  ac  the  undarwritlng 
discount. 

The  cosblnlng  of  the  undecvcitlng  and  investment  tolas  al- 
lows the  banks  to  use  thalr  Inveataent  portfolio  to  support  their 
underwriting  accounts,  particularly  with  respect  to  alow  Bovlng 
Issues.  S.1720  (Titls  III)  recogniiaa  the  probl^  and  attanpts 
to  deal  with  it  by  prohibiting  a  dealer  bank  froa  purchasing 
bonds  for  inoeataent  from  its  underwriting  account  during  the 
underwriting  period.  Bowavec,  such  purchasea  are  parnitted  fron 
the  underwriting  ayndicate  or  a  aesiber  thereof.  Thus,  dealer 
banks  would  renain  free  to  purchase  during  the  underwriting 
period  either  froa  tbe  syndicate  or  froa  other  dealer  bank  sen- 
bara  thacaof.  A  policy,  bowevar,  under  which  purchaaes  of 
securities  underwritten  by  a  bank  are  aade  for  its  invaataant 
portfolio  only  tn  the  open  aarkat  after  tamlnatlon  of  the  under- 
writing syndicate  does  not  avoid  other  possible  conflicts  of 
interest  and  prejudice  to  the  bank  as  Investor,   in  those  instan- 
ces where  ths  sseurlty  underwritten  by  the  bank  has  been  ini- 
tially priced  attractively  and  the  underwritten  sscurlties  have 
gone  to  a  pramlia  In  the  aarkat,  a  prohibition  against  Initial 
purchase  for  investment  by  the  bank  nay  penalise  it  as  an  inves- 
toc. 
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The  recent  nld  19T0'i  Yock  City  financial  crisis  Illustrates 

the  conflict  of  tntereat  inherent  in  the  dual  role  of  banks  «■ 

large  investors  and  underwriters  of  nunlcipal  securities.  The 

relevant  staff  report  of  the  SEC  describes  how  the  large  Mew  York 

City  banks  during  the  period  October  1974  to  April  1975  were 

aellinq  maaalve  amounts  of  new  iaaae  of  New  York  City  debt  to 

other  correapondenE  banka  md  other  purchasers  at  the  aaae  time 

they  were  reducing  or  eliminating  their  own  Inveatncnta 

therein.   In  their  role  as  underwriters,  the  banks  owed  the 

issuer.  New  xoik  City,  the  obligation  to  porchase  and  teaall  its 

securities  on  the  aost  favorable  teras  as  regards  Interest 

costs.  AS  investors,  the  banks  had  an  obligation  to  depositors 

and  shareholders  to  reduce  or  liquidate  questionable  City  assets, 

which  they  did.  nnfoctunately,  however,  this  Cucthet  exacerbated 

the  City's  financial  plight  by  glutting  the  aarket  with  the 

City's  debt,  thereby  driving  up  interest  rates  on  the  new  debt 

being  sold.  Conunting  on  the  problem  described,  the  SBC  staff 

report  statasi 

■The  underwriters  were  subject  to  intense  pressure  by 
City  officials  to  underwrite  and  laarVet  securities. 
They  recognized  the  Immediate  and  cataatrophic  conse- 
quences of  the  failure  to  continue  to  market  City 
aecurltiee  to  the  public,  and  the  fact  that  full  dis- 
closure would  have  eliminated  this  market.   In  March  of 
197S,  the  underwriters  had  large  investments  In  City 
bonds  and  notes  eiceedlng  SI  billion,  ot  20t  of  their 
combined  equity.  Thus,  impairment  of  the  market  for  the 
City's  securities  would  have  seriously  affected  the 

The  conduct  and  role  of  the  underwritets  raise  the 
question  of  whether  changes  should  be  made  in  the 
process  of  conducting  municipal  securities  offerings  In 
the  future,  to  assure  that  the  underwriters  are  suf- 
ficiently Independent  and  that  their  paramount  concern 
will  be  their  responsibilities  to  the  investing  public* 
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The  Bank  aa  ondatwrlter  and  Truatee.   Truat  i 
chaaaa  of  ■unlclpal  bonds  ate  appropriate  and  desirable  for  aany 
beneficiaries.  The  conflict  of  interest  ptoblen  Is  ob«iou8> 
however,  when  the  trust  depattaent  Is  pact  of  an  undarwcltlng 
bank.  That  considerable  Intataction  exists  between  underwriting 
banks  and  thalc  affiliated  trust  depactaenta  was  cevealed  by  a 
1972  Senate  Antitrust  liilii  ii— 1 1 1  lis  questionnaire  directed  to  tbe 
large  dealer  banks.  The  tesultlnq  data  coaplled  showed  that 
aUnst  25%  of  the  fiduciary  account  pucehaaes  of  general 
obligation  bonds  by  tha  tMi  largest  underwriting  banks  caae  fcon 
those  banks  theaselves  or  froa  syndicates  In  irtiich  they  were 
participating.  8.1720  attesiptB  to  aeet  this  conflict  problaa  by 
iBposing  certain  lialtationa  en  transactions  between  banks  and 
their  trust  dapactaents.  Tbe  Inefficaey  of  these  llaltatlons  and 
the  other  so-callsd  'safeguards'  against  conflicts  of  interest 
are  fully  analysed  in  Appendix  A. 

Iiialting  trust  account  purchases  of  securities  onderwrlfcten 
by  a  bank  to  those  aade  only  In  tbe  open  aarket,  after  the  syndi- 
cate has  been  teralnated  (a  provision  In  3.1720),  aay  not  even 
avoid  a  conflict  of  Interest.  Where  the  offering  has  been  unsuc- 
cessful and  the  syndicate  has  been  teralnated  before  all  bonds 
have  been  sold,  sny  purchases  aade  for  a  trust  account  neces- 
sarily have  tbe  effect  of  siffpartlng  tbe  Market  and  so  of  helping 
the  bank  to  dispose  of  Its  unsold  participation  st  a  aore  favor- 
able price. 
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On  th«  othac  hand,  whace  the  undecwcltlng  has  baen  ! 
ful,  and  espaclally  wbaca  tha  bonds  are  Initially  priced  very 
attractlvaly,  conflict  of  Intaraat  ia  avoidad  only  at  the  ezpena* 
of  placing  the  bank's  ttuat  accounta  at  an  Investaanc  diaad- 
Tontag*.  Ttiv  underwritten  secutltlea  cannot  ba  obtained  Cot  th« 
trust  account  at  tha  Initial  public  offering  price,  but  only  at 
such  higher  price  aa  they  Bay  comand  in  the  poat-offerln?  Mar- 
ket. The  conclusion  is  Inascapable  that  a  bank  which  has  a  trust 
department  and  also  underwrites  security  Isaues  cannot  avoid 
subjecting  its  trust  accounts  either  to  the  dangeca  of  self- 
dealing  or  to  unwarranted  Investment  penalties. 

Banks  Havs  Special  Advantages  Over  AH  Coapetitota 

Any  contest  between  a  bank  and  a  non-bank  ia  Inherently 
anticonpatitlva.  A  bank's  spaclal  advantages  -  provided  to  thwa 
in  tbair  role  as  banks  -  are  unfair  and  destructive  of  effective 
competition  whan  used  outside  the  field  of  banking.  Thia  fact  of 
life  has  ba«n  racegnlied  by  tha  Rational  Banking  Act  of  1B64,  tha 
Glaas-Steagall  Act  and  tha  Bank  Holding  Company  Act,  all  of  which 
confine  the  ranga  of  coMiercfal  banking  activity. 

The  key  difference  between  a  bank  and  any  competitor  is  a 
bank's  ability  to  take  deposits  to  use  in  Its  own  business  - 
federally  insured  deposits  at  that  -  resulting  in  readily  avail- 
able and  Inevitably  lower  cost  capital  Cor  all  of  Its  en- 
deavors. Hot  only  securities  firms,  but  grocery  storas,  nawa- 
papeis,  manufacturers  and  all  other  buainesaas,  would  fear  head- 
to-head  competition  with  a  connercial  bank  with  its  lower  cost  of 
capital  and  access  to  federally  insured  deposits. 
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In  addition,  In  ■  contaat  tMtw«*n  a  bank  and  a  aecuclties 
tlra,  a  bank  haa  apecial  tax  advantages.  It  alio  haa  captlva 
■atkats  Buch  aa  Its  tcust  accounts.  Its  own  Invegtsent  portfolio 
and  its  cotECBpondant  banks,  as  a  aajoc  oourc*  of  crvdit  it 
wielda  acenealc  powac  that  a  sacuritiaa  Cim  cannot  natcb.   Such 
iabalanca  in  advantaqaa  Is  a  block  to  '(caa  coapatition*  batman 
a  bank  and  a  aacuritlaa  titmi   undar  aslating  conditions,  thera 
can  ba  no  an^  tblnf.   II  ttaa  sphace  of  unfair  coapatition  la 
extandad  aa  is  pcoposad  In  Title  III  of  8.1720,  the  slide  to  bank 
dOMlnatlon  of  all  of  one  nation'a  financial  aarkata  and  tha 
eoncentcatlon  of  econeaie  powac  In  f««ar  and  fewat  bands  will  ba 
shatplr  aoealatatad. 

Coaaarclal  Banka  Hava  Raadllv  ATailabla,  I.O—E  Coat.  Capital 

What  la  so  special  about  a  coaaacclal  bank  tbat  aakes  Its 
preaanca  in  tba  aaourttiaa  aarkat  InbeEently  anfair  and 
antlceapatitlva?  ricst,  banka  can  take  fadacally  insucad 
dapoalta  froa  tba  public  and  us*  that  aonay  In  tba  full  eanga  of 
tbaic  own  buainaaaaa.  Sacuritiaa  flras  cannot  Jo  this. 

Ccnwccial  banks  thus  enjoy  fioa  tha  ontaat  a  lowat  cost  of 
capital,  currently  enbancad  by  Regulation  Q  and  All-Savers 
certlficataa,  that  provides  a  unique  advantage.   In  tiaea  of 
tight  credit  a  bank's  access  to  aoney  for  Its  own  aetlvltlaa  Is 
particularly  iaportaat.  aacurltias  flras  do  not  have  that  advan- 
taqa. 

Coaaarclal  banka  have  access  to  Federal  funds  and  the 
Federal  Reserve  discount  window,  advantages  that  alao  contribute 
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to  their  IcMCE-coat  of  c&pltal,     Saeucltlgg   titma  <lo  not  ha^g 
auch  aec«aa. 

Svan  without  Ragulatlon  0  ceBi«rcial  banka  will  aaintain 
thair  advantaga  In  availability  of  fundi  and  coat  of  capital. 
The  sacurltiaa  liCBS  will  atlll  hava  to  turn  to  tha  banks  tor 
thalE  n*adad  tunda,  b*cauaa  of  tb«  banka'  ability  to  tak*  da- 
poaita  and  thalr  uniqua  accaaa  to  otbar  aourcaa  of   funda, 

TAX  Advantagaa 

Whlla  tha  deductibility  of  tha  eatrying  ooata  of  Bunicipal 
bond  InvantoriaB  Is  tba  prlnoipal  tax  odvantag*  lot  comarcial 
banka,   it  la  not  tha  only  on*.     Thasa  advantagas  ac«  daacrib«d   in 
Appandls  Bi     th*  ability  to  gain  tax  advantagaa  fto*  tha  partial 
worthlasanasa  of  sacuritiaat   a  aoEa  favotabla  loan  loss  rasarva 
calculatlMi  aathod,   and,   of  coursa,  All-Savars,      <Th*it  incluaion 
.  In  tha  All-Savars  laglalation  tokaa  Bucb  of  tha  banafit  away   teem 
tha  suffeclng  thrift  inatitutiona,   of  conraa.)     Bach  of  thaaa 
advantagaa  givaa  tha  coaaatcial  bank  an  edga  ovmi  tha  non-bank 
underwriter.      Host  certainly,    these  were  not   Intended   to  provide 
a  special  benefit  to  banka   in  thalr   ooapetltion  with  non-bank 
underwriters,   but  such  is  the  result.     These  unfair  diaparitlaa 
auat  be  eliainated  trow  the  preaent  area  of  bank  and  non-bank 
underwriting  coapetltion. 

Captjge  Markete 

Banks  bave  their  captive  narketa,   which  are  another  advan- 
tage.    If  an  underwriting  does  not  go  aa  hoped,    la  thaea  not  a 
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t*aptatlon  to  fill  teuat  accounta  and  corr«8pondent  accounts  with 
tba  potential   loaars?     And  what   about   the   tenptation  to  put  th« 
winnara   in  the  banh'a  ONn   Invaataant  portfolio?     Mi;  not?     The 
caEtying  coata  of  that   Inventocy  ace  tax  deductible  but  the 
Incoaw  la  real  and  non-taxable,     iiuch  adrantagea  com  replete 
with  confllcti-of-tnterest.  '    (Oee  the  conflicts  discussion 
eoEllet    In   tbls  atateMent.)      The    Inadequacy  of   the    so-called 
"aafeguacds*  aqalnat  aelf-dealing   in  S.1T20,  Title  III,   are 
tborougbly  analysed   In  Appendix  A. 

Tie  Ina 

Banka  In  the  underwriting  of  bank-eligible  Municipal  bonds 
have  the  advantages  of  tie-ins  which  also  contribute  to  unfair 
eoapetition.  A  bank,  ea  an  Induceaent  or  a  threat,  can  offer 
credit  facilities  -  abort  tern  debt,  linea  of  credit,  letteea  of 
credit  -  to  gain  witey  into  a  aanaging  underwriting  group.  Bon- 
banK  underwrltora  cannot  do  this.  Packaging  of  banking  and 
underwriting  aeivicea  he*  caused  non-bank  underwriters  to  be 
forced  out  of  aanageaent  groups  already  In  place.  This  is  a 
■ajor  coapetitive  problesi  today.  Oueatlona  of  conflict  of 
interest  are  aleo  raised  by  these  practices.  The  SIA  has 
protested  the  use  of  these  tle-ina  to  the  Coaptrollec  of  the 
Currency  in  a  letter  deted  Kerch  27,  1981,  a  copy  of  whioh  la 
Appendix  C  to  thla  atate«ent. 

We  believe  that  the  Multiple  rolea  of  a  bank  In  these 
situations  -  providing  key  banking  services  end  acting  aa  a 
■ember  of  the  ■enaglng  mdeewrlter  group  -  ralae  aerious 
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qiMBtioHB  Involving  conflict  oC  Intecasta  and  untalt  practices, 
to  say  nothing  of  unsound  banking  practlcs.  An  ezoapl*  Msr  b« 
balptui  in  an  undarstanding  oC  this  ptoblsv. 

In  a  3150  ailllon  undsrvritlng  oE  bousing  bonds  In  Florida, 
a  larga  national  bank,  £oc  a  faa  eatlaatad  to  ba  In  aseaaa  of  $10 
■lllion,  pcovidttd  a  lattee  of  ecadlt  to  back  a  *put*  of  tha 
bonds,  for  subs tantl ally  tha  full  aaount  of  eba  bondst  it  had  tha 
Eight  to  invest  all  bond  pcoceads  and  rasacvas  undar  an 
Invaataant  «gr««M«nti  and  it  acted  as  a  managing  undarwritac. 
(In  contrast,  th*  total  undstwcitets'  discount  in  this  bond  issue 
was  f3.75  alllion.) 

Bach  of  the  toles  pecloraad  bj   tha  pactiolpant  bank  glvas 
rlsa  to  a  distinct  sst  of  intsrasts.  Conflicts  between  the 
bank's  Intarasta  In  one  cola  and  Its  Interests  in  another  role 
could  iMpair  the  bank's  jodgaent  as  to  i*port«nt  duties  and 
create  tha  perception  of  divided  lovaltlea.  Does  a  bank,  acting 
as  a  Managing  undecwcitet  with  the  potential  of  obtaining  vecy 
large  tees  for  providing  a  lettec  of  credit,  have  an  lapropet 
proiotlonal  stake  In  bringing  issues  to  earket? 

The  pcobleiu  of  conflict  ace  raalt  Because  of  the  bank's 
Interests  under  the  letter  of  credit,  it  has  s  disincentive  to 
work  with  the  issuer  to  produce  the  best  available  interest  rates 
for  its  bondst  the  lower  the  interest  rates  the  greater  the 
chance  there  will  be  a  call  on  the  letter  of  credit. 

In  negotiating  the  allocation  Of  the  letter  Of  credit  fee 
among  bond  proceed!.  Mortgage  and  invastaent  revenues  and  excess 
tunda,  the  Interests  of  the  bank  providing  the  letter  of  credit 
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ConnsEclal  banks  ure   powerful  and  posaess   'cLout't   aa  an  Isaucc 
d«T«lopa  depandancy  on  a  bank  to  naet  atiott-taro  financial  naads 
tha  Una  of  laast  rasiatanca   la  to  aucouab  to  raqueats  of   tba 
bank   Cor  undeewilting  calationahips  -  and  avan  to  sui^oet  of 
tavanue  bond   undarwrlting.     Many  stata  and   local  govarnaant 
officlala   find  tbati   undar  cartsln  aackat  conditlona,   tbay  hava 
no  altatnati<ra  bat  to  includa   tbalE  coaaacclal  bank,  wltb  whoa 
thay  hava  aboet-tara  loana,   aa  aanaging  ondatwritats  of  tbalc 
panaanant  bond  flnanclnga, 

gptlatlnq  Bank  Participation  tn  Sacutltlaa  Maekata  la  Hot  Haadad 

coaaiacclal  banka  ara  alcaady   In  tha  aaeurltlas  baalnaaa  - 
undarwcltlnq  qanatal  obligation  bonds  and  oattain  cavanua  bonds 
and  govarnaant  obllgationa.     ms  llaitad  iiiiaaai  i  lal   bank 
participation  In  tba  aacneltlaa  buainaaa  la  raally  an  historic 
anoaaly.      It  >as  an  axcaption  to  tba  blsnkat  peohibltion  feoa 
invaataant  banking  activity  -  a  squiggla   la  tha  Qlass-Staagall 
Una  -  bacausa  tha  aacutltiaa   Industry  in  U33  waa  juat  baglnnlng 
tha  aaparata  and  tndapandant  Ufa  ocdainad  by  tha  lagislatlon  and 
thara  was  ooncarn  for   tha  aarkat   for  ganaral  obligation  and 
govacnaant  bonda,     piaeaaaal  axpanaiona  of  tha  aaeaption  hava 
occurcad  froa  tlaa  to  tiaa  alnea.      It  tha  Una   la  to  ba  tadrawn 
today,   no  such  axeaptlon  is  naeassaxy  bacauaa  wa  now  hava  a 
aatura  sacnritlas   industry  eapabla  of  satvlng  thaaa  aaikats 
afciciantly.     And,   aa  statad,   tha  agisting  eoapatltion  of 
eo^Mtcial  banks  -  with   thair  eapital,   tax  and  oaptlva  aarkat  and 
otfaar  advantagaa  -  la  alraady  inhacantly  unfair.     Tha  aliainattoa 
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banks  which  ace  capable  of  providing  a  letter  of  credit  la 
i^osing.  The  resulcs  could  Include  unfair  pricing  of  the  fee  ea 
ifBll  Ma   B  linkage  of  anwanted  serTlceai  euch  bb  underwrltinq  and 
an  InveBtHent  contcact,  to  the  hlghly-deatced  letter  of  credit. 

Finally,  playing  aaltiple  lolea  gives  the  vecy  lacge  banks 
an  opportunity  to  vary  the  level  of  compensation  foe  each 
individual  aervlce  to  foreclose  coapetltlon  because  of  the 
•noraoue  leverage  it  gains  trmi  providing  a  letter  of  credit. 
Bach  of  Che  aervlcBB  could  be  provided  aeparatelv  juat  aa 
efficiently.  If.  however,  a  bank  were  assured  of  selection  for 
the  letter  ot   credit  role,  it  could  also  assure  Itself  of  the 
Investsent  contract  poeltlon  by  eedueing  Ita  required 
compensation  for  the  Investaent  contract  irtiile  Increasing  the 
letter  of  credit  coMilsslon.   It  could  do  the  aoiae  with  reepwct 
to  the  managing  underwriter  fees.  The  potential  for  such 
■anipulatlon  is  Inoscapable  where  the  banks  offer  these  discrete 
services  as  a  package  or  where  providing  one  service  (i.e.,  the 
letter  of  credit)  Is  conditioned  t^on  getting  the  other  busineae. 

The  problem  of  tie-ins  must  be  dealt  with. 

WoltiPle  RelatloHshlpe 

h   bank  oftentimes  seeks  to  be  an  all-service  facility  to 
tak-ezempt  issuera.   it  becomes  Its  depositary,  its  short-term 
lender,  its  bond  trustee.  Its  paying  agent  and  purchaser  of  its 
bonds  for  Its  own  accoant  and  foe  ita  trust  accounts.  Not  only 
do  conflict  of  interest  problems  arise  from  these  relationships, 
but  also  the  crowding  out  of  underwriting  competitors, 
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ConncEclal  banks  ao  powarful  and  poasaas  'clout'i  ai  an  laauec 
develops  dapandancr  on  a  bank  to  maat  ahart-tan  Etnanclal  naeds 
tha  Una  of  laast  laslaeanca  Is  to  auccuab  to  raquaata  of  tba 
bank  £or  iindatwclting  ealatlonshlpa  -  and  avan  to  support  of 
tavanu*  bond  undecwcltlng.  Many  atata  and  local  govarnaant 
officlala  find  that,  undar  eactain  «ackat  oondltiona,  thay  hava 
no  altaenatlva  bntt  to  Ineluda  tbaic  oo— acelal  bank,  with  wtwa 
thay  hava  ahott-tafa  loans,  as  aanaqlnq  undarwcitais  of  thai; 
paraaiiant  bond  finanetnga. 

^xlatln^  Bank  Pactlolpatlon  In  Saeurltlaa  Markats  la  Wot  Waadad 
CoMiarclal  banks  aca  alcaady  In  tha  saoucltlaa  bnainaas  - 
undarwilting  ganatal  obligation  bonds  and  eaitain  eavanua  bonds 
and  govarnaant  obligationa.  Thla  llaitad  dMaaarelal  bank 
participation  in  tha  saeurltlaa  buslnasa  Is  laally  an  histocle 
aneaaly.   It  was  an  aseaptlon  to  tha  blankat  ptohlbitloa  fioa 
Invastaant  banking  activity  -  a  aqulggla  in  tha  Class-ataagall 
lina  -  bacausa  tba  saeueitlas  industry  in  1933  waa  just  baginnlng 
tha  saparata  and  Indapandant  Ufa  otdalnad  by  tha  lagialation  and 
thaca  was  concatn  £oe  tha  aarkat  fot  ganatal  obligation  and 
govarnaant  bonds,  placaaaal  aspanalons  of  tba  asoaptlon  hava 
occuEcad  fcea  ttaa  to  tiaa  slnca.   I£  tba  Una  is  to  ba  cadcawn 
today,  no  sucb  aseaptlon  is  nacassacy  baeauaa  wa  now  hava  a 
aatuta  sacutltias  Indnstcy  eapabla  of  aatving  thasa  aatkats 
•etielantly.  And,  aa  statad,  tha  asisting  coapatitlon  of 
eo^accial  banks  -  with  tbaic  capital,  tax  and  captiva  aatkat  and 
otbac  advantages  -  is  already  Inhacantly  nnCair.  Tha  allainatlon 
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of  tboa*  apttcial  BdvanEages  In  out  •slating  attanpta  to  coapat* 
with  banks.  Is,  m  bttll«Ta,  essential  ta  insure  a  fair  and 
•fflelent  syatea  of  tlnanclal  Markets,  if  they  are  to  continue  to 
b«  In  the  securities  bualneas  to  any  eitent. 

Regional  and  Swaller  Securltlea  flras  Lose 

But  cooaecclal  banks  ace  not  satisfied  with  ttielc  cucrent 
Inroads  and  special  advantages.  They  alwaya  have  evidenced  ■ 
rslantless  deaice  to  mve  tutthet  and  tucthec  into  out  bualneas 
with  their  special  advantages  intact.  Thele  aabitlons  do  not  and 
with  revenue  bond  undervrltlnq.  While  today  it  Is  revenue  bonds 
and  Mutual  funds,  tOMorcov  they  want  corporate  debt  seeticities 
and,  ultiaately,  equities.  He  are  sure  you  ace  awace.  Hr. 
Cbalman,  of  8.8.4040,  which  spells  out  those  desires.  If  those 
cravings  are  satisfied,  without  tunda*ental  alteration  of  the 
banks'  statutorily-conferred  advantages,  the  alternative  capital 
formation  opportunities  in  the  Dnlted  States  as  we  know  the* 
today  will  cease  to  exist. 

As  the  arena  of  unfair  conpetition  expands,  regional  and 
snail  Inveataent  bankers  will  be  particularly  threatened  and 
significant  nunbers  will  be  forced  to  verge  or  go  out  of 
business.  Local  jobs  and  revenues  will  be  inevitably  lost  and 
power  shifted  to  the  ujor  financial  center  banks.  A  joint  study 
of  tba  SBC  and  the  SmbII  Business  Administration  just  coapleted 
supports  this  conclusion.  As  the  5BC/SBA  study  forecasts,  the 
principal  losers  in  the  securities  business  will  be  the  sxall  and 
regional  broker -dealer a  who  are  iaportant  not  only  for  the 
-  30  - 


dbyGoot^Ic 


snallAE  man Icl pall tiea  In  aany  p«rta  of  chis  cQuntry  but  also  for 
tha  capital  raising  n»«da  of  buslnvaaea,  particularly  taall 
buslnassas,  (m.g.,    for  high  technology  and  vantuea  capital) 
tbieughout  Kaatlca. 

Only  Big  Banlca  To  Banafit 

Nbo  will  banafit  Eeob  cha  ptoposad  changaa  sat  foitb  In 
Tltla  III?  Tba  Malct  Bank  Aaaoclatlon,  coapoaad  of  160  or  to  of 
tha  nation's  nost  poweiful  coaaaEcial  banks  -  out  oE  14,000  - 
want  this  laglslation,  Thay  hava  fought  tor  it  ysar  in  and  yaar 
out.  Thay  -  and  thay  aloiM  -  will  csally  banvfit.   If  you 
sceutinlia  tha  ptaaant  Industry  activity  of  thaaa  banks.  It  will 
ba  cleai  that  tha  largast  dosan  cc  so  aonsy  cantac  banks  In  this 
counccy  will  ba  tba  principal  banaf Iciarlas  of  Titla  lit. 

Soma  May  b«liava  nunlcipal  laauars  will  banefit  and  It  la 
undatstandabla  that  aany  issnats  support  tba  proposal.  Our 
EssponsB  ts  to  call  to  thalc  attantlan  and  to  the  Comittee  the 
tastlnony  of  Eocmse  GovarnOE  C.  Conby  Baldatston  of  the  Padscal 
Rasacv*  Board  testifying  in  tb«  Housa  in  1965t 


■I  can  apptaelata  tha  Eaallng  of  soaa  public  finance 
otflcacs  about  this  bill  (anthociilng  banks  to 
undarwElta  CeVertUe  bonds].   Fcoh  their  point  of  view, 
anaetnent  of  such  a  bill  sight  yield  soae  benefit;  If 
not,  nothing  would  b«  lost   To  them,  even  a  lelativaly 
InalgniClcant  saving  of  Inteiest  coat,  if  one 
mateEiallsad,  would  be  welcome.   They  naturally  feel 
that  the  paasage  of  auch  a  law  night  yield  sons  benefits 
to  them  and.  In  any  event,  would  do  them  no  hang. 

*But  In  evaluating  the  peopoaal,  this  commlttas  and  the 
Con^Eess  must  of  couEse  take  a  bEoadeE  view,  and  balance 
tha  risk  of  conflicts  of  IntsEest  against  the  possible 
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gains   tcom  lovec  borrowing  coats  for  public  bodies,      if 

the  participation  of   comercial   banits   in   se<r]r:tl«s 
undecvrlting    posed  A  Substantial    threat    to    tlie  cffecttv* 
performance  of   th»ir   banltl.iq   functions  and   vet  offered 
substantial  benefits    in   the   financing  of  State  and 
■unlcipalltlM,    then  your    coiMltte*  i«oul(3    face   a    real 
cballenqe    in   balancing    the    relative    Inpoctance   of    the 
tvo   factors    to   the   general   public.      But    In  our    judgaenC, 
no   such    pioblea   la   presented   here.      The   danger   of 
conflicts  of    Intereat    Is   real   and    suEatantial.    vfaeeeas 
the   proalse   of    cost   benefits    in   public   financing    is 
ceaote   and    insubstantial."      Hearings  on  H.S.    T539, 
CooBittee   on   Banking    and  Currency,    89th  Congress,    First 
S«salon.'      [Bapbasis  supplied.) 


fc—dew  of  Choice  Will  Bm  KliainaMd  in  O.a.   rinanclal  mefceta 

Tbe  present  financial  aystea,  aided  and  abaeted  In  no  SMill 
part  by  the  GlasB-SCeaqall  Act.  has  encouraged  alternative  credit 
and  InvestBent  opportunltiaa  to  flourish  on  a  seal*  unparalleled 
in  our  nation's  history.  This  diversity  la  fully  in  keeping  with 
the  IMsEican  spirit  and  in  the  bast  interest  of  oar  eltisens. 
What  to  one  person  aay  be  'one-stop  banking.'  to  another  nay  b« 
'only  one  plao*  to  go,*  ot.   even,    'no  platM  to  go,' 

Aaerlca  will  not  be  better  off  with  a  financial  aarketplaee 
doainated   by   large   banks  exercising  nucb  greater   concentratlona 
of  power   and  control  over   econoaic  resources  as   is  the  case  now 
in  Europe,     Make  no  ■istake.  Title  III  of  S.1720  clearly  takes   a 
significant  step  in  that  diceeton.      It  will  result   in  a  substan- 
tial increase  in  big  bank  power  within  the   financial  aarkat- 
place.     A  gaping  bole  will  be  opmied  in   the  Glass-Steagall  wall 
for  the  big  eoMreraial  banks  to   roll  through  with  all  of  their 
unique  weapons    In  place.      It  will  mean    fewer   securltlea    flms    and 
big  bank  doatnation  of  nunlclpal  bond  underwriting.     To  quote  an 
October   19,   1979  SEC  ceporti 
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Ifhlle  It  cannot  b*  pcadlctad  bow  nany.  If  any,  flcms 
would  not  eanatn  in  th«  aacurttias  Industry  due  to  ex- 
panded bank  MRB  [municipal  ravenue  bond]  underwciting, 
the  potential  exit  of  aacuEltiaa  flraa  could  lasaen  any 
competitive  gains  fco*  bank  entry.  Noieovee,  because  of 
the  ifflpoctance  of  the  smaller  firms  in  underwriting 
smaller  iaaues  the  Iobb  of  these  firms  could  have  an 
Impact  on  the  ability  of  snail  fflunlcipallcias  to  meet 
their  financing  needs   Finally,  any  advacae  Impact  on 
aaaller,  regional  brolter-dealers  may  have  aerlous  iapll- 
cationa  for  the  corporate  business  focBation  piocess, 
particulaily  for  small  businesses.*   (Bank  participation 
in  Kunloipal  Revenue  Bond  Onderwrltingi   lapaet  on 
SeeuEitiea  Industry  Revenues) 


Tba  Bank's  Ptepoaal  la  A  ona-^av  Street 

He.  Ctaairaan,  wa  know  you  wall  Eecoqnlaa  the  unique  power  oC 
ttaa  coiaEclal  bank*.  *be  banks'  proposal  as  tnccEpotatad  into 
n.R.  2828,  H.S.  3000,  R.R.  4040  and  S.  1424,  as  well  as  -"itle  Itl 
of  yevE  bill  3.1720, -constitutes  a  one-way  invasion  of  our 
tndnstEy  by  the  banks  without  tbaiE  snrrendar ing  any  of  theit 
spaelal  bank  advantages.  These  unique  advantaqes  have  been 
pointed  out  time  and  time  agan,  but  the  banks  have  chosen  not  to 
change  their  proposed  legislation  in  any  way  to  respond  to  these 
concerns.  They  aust,  we  assuae,  wish  to  keep  the  benefits  of 
these  advantages  as  thay  move  beyond  the  field  of  ooaaerclal 
banking.  And  they  liLi  not  want  any  of  those  special  advantages  to 
be  conferred  upon  the  securities  Industry. 

tn  youc  Kay  bearings  you  asksd  He.  Gundarson,  the  president 
of  the  ABA,  if  aa«uEitlas  firaa  should  have  the  tight  to  take 
deposits.  Ba  did  not  agree.  At  that  time  you  stated  your 
interest  in  solving  the  question  of  equity  so  that  perhaps  ana 
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dKf  banks  and  ■•curttlca   firms  Bigbt  coapate  wltb  •meb  ethsc   foE 
deposits  snd>   as  yog  so  wall  put   It,   IfboavaE  wlna   Is  ftna.'     Ha, 
too,   ara   latarastad   in  aqulty  and   fraa  coapatition  and  what  is 
bast  toe   t)M  ■oaicipalltias,   conaoaers  and  buainasaaa  of  tbla 
connecy. 

8ucb  a  ona-way  invasion  of  out  industry  as  uegsd  by  tlia 
banks  can  only  caault  in  sarlooa  ham  to  tha  capital  aaekata  and 
tha  antira  aconoay.     Ha  baliava  tha  fundaaantal  pclncipla  of 
Qlasa-8t««g«ll,   tha  sapacatloD  of  co^Neelal  and  iavaateant 
banking  activitias,   has  sarTad  tha  nation  oall  and  taaains  as 
vital   to  a  flonrisbing,  divarsa  capital  (oraation  systaa  as  It 
did  whan  that  hlatoiia  lagislation  ms  anaotad. 

Sacratary  Ragan'a  Bapaeata  Substdlacy  Pcopoaal  Racognliaa 
Biistinq  inaqwitlas 

Tha  Sacictaiy  of  Uw  Tcsasnry  1b  hla   fcaatlaony  on  Monday 
pioposad  that  a  bank  holding  ccapany  ba  allowsd  to  imdarwtita  all 
annlcipal  b<mds,   including  lavanua  bonds,   and  to  opaeata  mutual 
funds  thcough  «  aapaeata  'public  sacucltias*   subsidiary  dlvocead 
ftoa  tha   cast  of  tha  bank  holding  company  complsz.     Wa  aca 
gcatifiad  that  the  Sactataey  has  cacognizad  by  bis  proposal   that 
tha  apacial  advantagas  of  a  coHRatcial  bank  -  which  thay 
pcasantly  havo  -  can  ba  dastructlva  of  compatltlon  outaida  tha 
fiald  of  banking.     Many  of  the  SIA's  concacns  trace  coHBunlcated 
to  the  Seccetary  in  a  lattar  datad  Octobac   16,   1981,   a  copy  of 
which   la  Appandii  D  to   this  statemanb.     Wa  appcaciata  tha 
aaciouanasa  of  tola  attampt  to  mazlmizc  fair   and  afficlant 
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competition  in  the  public  ascurlticB  marketplace  for  all 
participants  and,  to  th«  extent  possible,  to  avoid  the  seiioua 
problems  of  conflicts  of  interest  and  other  abuses  which  we  know 
froa  past  history  can  occur  when  commercial  and  Investment 
banking  activities  are  pursued  within  the  sane  organization. 

The  Sttcretaty  in  his  proposal  addresses  a  number  of  the 
serious  problems  of  competitive  advantages  and  conflicts  of 
Interest  which  we  have  discussed  in  this  statement,  but  by  no 
means  all.  He  are  not  sure  that  the  changes  he  suggests  can  or 
will  result  in  a  better  or  more  competitive  financial 
■atkatplace,  but  we  agree  that  the  Secretary's  proposal  should  be 
thoroughly  explored  and  developed,  our  first  review  of  the 
Secretary's  testimony  leads  to  some  initial  questions.  He  ars 
sure  that  many  more  will  arise  as  the  details  and  implications  of 
his  proposal  emerge. 

Bow  separata  from  the  members  of  the  bank  holding  company 
complex  can  the  securities  subsidiary  ba?  ?or  example,  can  a 
structure  be  developed,  and  to  what  extent  should  it  be,  to 
prohibit  interaction  of  capital,  mutual  customers,  flow  ot 
information  and  joint  activity,  such  as  the  packaging  of  credit 
and  underwriting  services?  Should  directors  and  other  personnel 
in  common  between  the  securities  affiliate  and  members  of  the 
bank  holding  company  complex  be  forbidden?  Bow  can  the 
subsidiary  be  prevented  from  trading  on  the  name  identification 
of  members  of  the  bank  holding  company?  Should  it  not  have  a 
completely  different  name  and  be  forbidden  from  Identifying 
Itsalf  as  a  member  of  the  bank  holding  company  complex? 
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Excepting  perhaps  Initial  capital,   should  not  the  subsldlacy  be 
barred  from  obtaining  any  loans  or  equity  Fro*  wenbera  ot  th« 
bank  holding  company  conplex?     HOw  would  reciprocal  dealing 
batween  the  affiliate  of  one  bank  holding  company  complex  with 
the  members   of   another   bank   holding  company   complex   In   cetutn    foe 
alnllar  dealings  be  prevented?     Con  the  subsidiary  be  so  isolated 
as  to  avoid  the  benefit  of  the  preferential  tax  advantages 
currently  enjoyed  by  coanercial  banks  and  the  benefits  of 
federally-lnauced  deposits?     Should  separate  business  locations 
foe  the  securities  subsidiary,  apart  from  any  business  location 
of  a  member  of  a  bank  holding  company  be  required?     Should  the 
regulatory  supervision  of  the  subsidiary  be  Identical  to  that   for 
a   similarly   situated   securities   firm? 

Hhy  should  not  the  present  Inequities  favoring  comaercial 
banks  over   securities   firms,  as  recognized  by  Secretary  Regan,  be 
eliminated,    regardless  of  the  question  of  revenue  bond 
underwriting?     Can  an  affective  "Chinese  wall"  be  erected? 

HOW  would  the  captive  narket  problem  be  eliminated?     To  what 
extent  and  will  the  securities  subsidiary  be  prohibited  frca 
dealings  with  the  portfolios,   and   trust  and  pension  accounts  of 
members  of   the   bank   holding   company   complex   and  with   those   banks 
of  having  correspondent  relationships  with  members  of  the 
complex?     Should  the  securities  subsidiary  be  barred  from  dealing 
with  major  customers  of  the  banks   in  the  same  complex  to  avoid, 
for  example,    shifting  risks  from  the  banks  to  the  securities 
subsidiary  and  vice  versa?     Can  the  risk  activity  of  the 
securities  affiliate  be  effectively  isolated  from  federally 
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inauced  deposits? 

As  a  practical  matter,  can  the  problems  of  conflicts,  of 
tle-ln's  and  those  arising  from  multiple  relationships  be 
eliminated?  What  disclosure  nechaniBus  should  there  be  to 
monitor  sucta  protective  neasucee? 

Is  the  Adninistration's  approach  the  right  one?  Ma  do  not 
know  yet,  but  it  may   well  be.   It  certainly  represents  a  fresh 
and  challenging  Initiative  whicb  deserves  ^be  most  careful 
consideration.  He  applaud  Secretary  Regan  for  advancing  the 
proposal  and  pledge  ourselves  to  work  with  bim  and  this 
Coaaittee,  Hr.  Chaicman,  to  search  for  a  fair  solution  in  the 
public  interest. 

But  the  primary  questions  reaalni 

Hill  a  better  financial  marketplace  result? 

Mill  state  and  local  governments  be  better  off? 

Hill  small,  independent  commercial  banks  benefit? 


Hill  mall  businesses,  venture  capital  opportunities  and 
technological  companies  In  need  of  capital  have  more  or 
fewer  places  to  go? 

ivlronnent  be  elnplei  oi  more 

Mill  the  changes  be  worth  it? 
-  There  exists  no  emergency  threatening  the  commercial  banking 
system.  The  dozen  or  so  principal  beneficiaries  of  this  proposed 
change  are  quite  healthy,  even  more  so  with  the  bonanza  bestowed 
upon  them  by  the  recent  All-Savers  legislation.   There  is  time 
tor  careful  consideration  of  this  matter  separate  from  the 
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timetable  which  nay  be  required  to  resolve  problems  confronting 
the  thrift  Institutions. 

You  have  our  pledge  to  nainttiln  the  vigorous  competition 
that  chacacterlzea  our  industry  today  and  to  support  any 
initiatives  that  will  enhance  fair  and  efficient  competition 
across  tbe  entire  spectrum  of  the  financial  services 
]^rketplace.   If  Congress  eianines  this  intricate  and  complai 
situation  with  cace  and  considers  thoughtfully  the  policy 
questions  involved  and  the  interests  of  state  and  local 
governments  and  the  citizens  and  businesses  of  America  as  well  as 
the  legitimate  interests  of  the  coaaeicial  banks  and  the 
securities  industry,  we  are  sure  that  It  will  reach  ■  solution 
tdiicfa  is  in  the  public  interest.  The  obvious  context  for  this 
work  is  your  comprehensive  review  of  Glase-Steagall  eerly  next 
year  and  we  oonnlt  ourselves  to  working  with  you  and  the 
Adainistration  in  on  expeditious  manner  to  develop  a  sound  and 
fair  setting  for  cosmerclal  bank  and  investment  banker 
coMpetition. 
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This  quotation  appears  In  an  opinion  dated  November  6,  1911 
that  solicitoc  Geneial  Fiedetlck  H.  Lehnann  submitted  to  Attocnay 
General  Wickershan.   It  was  quoted  at  Hearings  before  the  Senate 
Comnittee  on  Banking  and  Currency  pursuant  to  S.  Res,  84,  72d 
Cong.,  1st  and  2d  Sesa.,  p.  2029.   These  Hearings  will  be  cited 
hereafter  as  72d  Cong.  BeaclngB. 

'  Id.,  at  p.  2030.   Oddly  enough,  no  action  was  ever  taken, 
although  Attorney  General  Hlckershan  apparently  concurred  in  this 
opinion.   Id.,  at  p.  2043. 

^  Hearings  before  Senate  Conmittee  on  Banking  and  Currency 
pursuant  to  3.  Rea  56   and  97,  73d  Cong.,  1st  and  2d  Sess.,  p. 
3970  [hereinafter  cited  73d  Cong.  Hearings),  where  the  Horiorable 
Wlnthrop  M.  Aldrich  statedt   'The  thought,  however,  that  the 
oveclapping  of  interest  ae  between  cononcrcial  banking  and 
investment  banking  might  be  subject  to  g^ave  aanger  was  not  in 
any  sense  a  new  one.   The  hearings  and  the  report  of  the  Pujo 
Committee  dated  February  20,  1913,  had  pointed  out  the 
desirability  for  such  changes.*  For  the  Puio  Committee  Hearings 
and  Report,  see  Hearings  before  a  Subcommittee  of  the  House 
Commtttee  on  Banking  and  Currency  pursuant  to  H.  Res.  429  and 
504,  62d  Cong.,  2d  Sess.,  part  28  of  which  contains  the  Coinnlttee 

Quoted  at  Hearings  before  a  Subconmlttee  of  the  Senate 
Conmittee  on  Banking  and  Currency  pursuant  to  S.  Res.  71,  71st 
Cong,,  3d  Sess.,  p.  1067,  These  Hearings  will  be  cited  hereafter 
as  71st  Cong.  Hearings. 

^  See  statement  of  Charles  E.  Mitchell,  id.,  at  p.  310;  also  73d 
Cong.  Hearings,  supra  note  3,  p.  4388,  where  Robert  O.  Lord,  in 
his  testimony  regarding  the  Guardian  Detroit  Group,  stated  that 
one  reason  for  the  acquisition  of  Keane,  Rlgble  «  Co.  was  that 
'contacts  with  some  of  their  customers   helped  in  securing 
business  Cor  the  banks  and  trust  companiesi*  and  id. ,  at  p.  4789, 
where  Frank  H.  Blair,  formerly  pcesident  of  the  Dnlon  Trust  Co. 
of  Detroit  and  chairman  of  the  board  of  the  Guardian  Detroit 
union  Group,  inc.,  stated  In  a  letter  that  Mr.  Rlgbie  had  urged 
the  acquigition  of  Keane,  Hlgbie  «  Co.,  as  one  "which  would  be 
able  to  contribute  trusteeships  from  the  companies  they  financed, 
bank  accounts  fro*  industries  with  which  they  were  in  close 
relationship,  and  lastly  as  one  which  would  contribute  very 
substantial  earning  power  under  conditions  as  they  then 
prevailed.* 
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^  72d  ConQ.   Heaclngs,   supra  note  1,   pp.    2013-15,    2019,   2021. 

^  Id.,   at  pp.    2019-20.     Custonera  of   the  National  Bank  of 
Coniietce,   Detroit,    foe   exanple,    "complained   that   they  made   tbe 
loan   in  order   to  buy  certain  securities  recomHended  by  an  officer 
of   the  bank  or   securities   in  which  this  bank  or   some   affiliated 
Institution  was  directly  or   indirectly  interested."     See   73d 
Cong.   Bearings,   supra  note  3,   p.    449S. 

Sea   72d  Cong.   Hearings,   supra  note  1,   pp.   1872-77,    for  detaila 
of  an  employees'    stock  purchase  plan  under   which  employees   of  thm 
National  City  Bank   irere   persuaded    to   subscribe   to   the   purchase   of 
20.000   shares   of   bonk   stock   at    from   $200    to   $220   per    share    after 
the  crash  in  October   and  November   1929.      The  employees  were  held 
Strictly  to  their   subscription  contracts  despite  a  decline   that 
brought   the  price  on   such    stock    to   $40   by  1933.      See   also   73d 
Cong.   Hearings,    supra  note   3,   p.    79B7,   for   a  discussion  oE   the 
sale  by  Guardian  Securities  Company  of  Cleveland  oE  about   2',00a 
shares   of   a  15,000   share    issue   of    inland   investors.    Inc.,    stock 
to  employees  of   Its  affiliate,   the  Guardian  Trust  Co.,  on  .tbe 
partial  payment  plan  at  $52.50  per   share.     The  market  price 
subsequently  declined,   teaching  about  $9  per  share  at  the  tiae  oE 
the   investigation. 

^   71st  Cong.   Heacinga,   supra  note  4,   p.   502. 

^^  72nd  Cong.   Hearings,   supra  note  1,   p.    2221. 

^^   73d  Cong.   Hearings,   supra  note  3,   p.   953. 

^^  71st  Cong.   Hearings,   supra  note  4,   p.    299. 
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At  one  point,  Ferdinand  Pecora,   counsel  to  the  subcommittee. 


quoted  a  memorandum  to  the  effect  that   a   'First  Detroit  Co., 
which    Is  one   o£    tbe    Investment   or    security   affiliates   or    units   of 
the  Detroit  Bankers  Co.,   acquired  certain  of   these  Hatson  Realty 
Co.    mortgage    bonds    at    93   1/2,    transferred    them   to    the   Detroit 
Tcuat   Company   the   same   day  at   95.759   and    that   the   Detroit  Tcust 
Co.    sold   those  mortgage   bonds,    aome  of    them   at   par    and    some    at 
97,    to  various   trusts  conaltted   to   Its   care.'     Kr.   trilllan  J. 
Thomas,  Treasurer  of  the  Detroit  Trust  Co.,    testified:      *i   know 
that  many  sales  were  made  of   that  nature.'     73d  Cong.   Hearings, 
supra   note    3,    pp.    5295-96.      See   also,    id. ,    at   p.    5300-5301.      On 
one  occasion,    although   some  of    the   underlying  mortgages   were 
already    in  default,    this    trust   company   aold  mortgage 
participations   to  trust  accounts  managed  by   it.      See  also  p. 
5353. 
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burdening  trust  estates  over  which  It  had  discretionary 
Investment  powers,  with  securities  In  which  the  banlc  realized  ■ 
profit  by  the  expedient  of  passing  securities  through  Its  bond 
departnent,  and  subsequently  to  Its  estates.*   Id. ,  at  p.  79BG, 
See  Id.,  pp.  8063-80Sa,  for  other  instances  where  there  were 
violations  of  a  fiduciary  relationship  by  a  bank  whose  trust 
departnent  bought  bonds  froa  Its  bond  departnent. 

70X   example,  in  the  failure  of  the  Guardian  Detroit  onion 
Group  with  a  deficit  of  nearly  $15,000,000,  nearly  96,500,000  was 
attributable  to  sccucities  losses  In  their  two  largest 
affiliates.   Id. ,  at  pp.  4701-02,  4901-83.   In  October  1933,  tha 
Union  Cleveland  Corporation,  a  securities  affiliate  of  the  parent 
Union  Trust  Conpany  (Cleveland),  had  a  deficit  of  nearly  $2 
Billion,  completely  wiping  out  its  surplus  and  aljaost  all  of  the 
stoclcholders '  equity)  the  depositors  of  the  parent  Trust  Company 
received  only  40  cents  on  the  dollar  when  it  closed.   id.,  at 
pp.  8132,  6140,  and  8256-57.   The  Guardian  Trust  Company 
(Cleveland)  had  losses  of  nearly  $30  nlllion,  partly  occasioned 
by -its  'engagement  In  practically  every  type  of  business  along 
with  the  banking  business',  which  brought  about  a  potential 
deficit  of  about  $12  1/2  nllllonr  in  February  1932,  a  year  before 
its  closing,  tbe  bank  was  hopelessly  Insolvent.   Id.,  at  pp. 
7982-83. 

The  whole  era  is  best  sumed  up  in  the  colloquy  between 
Albert  H.  Higgin,  former  president  of  the  Chase  National  Bank, 
Ferdinand  Pecora,  counsel  to  the  Senate  Committee,  and  Senator 
Couzens  of  Michigan,  just  after  Mr.  Hlggin's  testimony  revealed 
that  Chase  Securities  Corporation  had  suffered  realized  and 
unrealized  losses  of  over  $120,000,000 — nearly  six  times  the 
dividends  paid  out  during  its  entire  existence  since  1917t 
Senator  Couzens — 'Mould  you  consider  that  a  very  good  record?' 
Mr.  (figgln~'Ob  I  think  that  Is  a  very  unfortunate  record,  but 
this  is  world  trouble  and  we  are  probably  better  than  the 
average.  There  ate  sons  security  companies  that  were  wiped  out, 
many  of  them.'   Ht.  Pecoca — 'Do  you  think  this  record  vindicated 
the  judgment  of  the  authorities  of  tbe  bank  when  through  the 
securities  affiliate  they  engaged  in  Issuing  securities  and 
underwriting  them,  trading  in  them?*  Hr,  trlggln — *The  figures  do 
not  verify  thatt  no,  sir.*   id.,  at  pp.  2406-07. 


16 


Id.,  at  p.  4027. 


^"^   72d  Cong.  Hearings,  supra  note  1,  pp.  3977-3981. 
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APPEHDIX  I 
Octob«r  22 ,  1981 

IMPACT  OF  COMERCIAL  SANK 

DHDEKHRITIHG  OF  MDnCIPAL 

REVENUE  BONDS  ON  INTEREST  COSTS 

Gaorgc  G.  lUufBco 

Processor  of  EcooobIcs  and  Flanancc 
■ad  Diraccor  oC  ths  Cancer  for 
Flnmctal  and  Poller  Studlas, 
LoTola  Italvsrslty  of  Chicago 

It  has  baan  allagad  that  If  connsrclal  banks  war*  paralctad 
to  iBidarvcltc  all  nunldpal  ravanua  hoods,  tbay  would  ba  abla 
to  rcdnce  Intarest  coats  of  borrowing  to  state  and  local  govam- 
oants.   A  careful  review  of  this  argwant,  however.  Indicates 
that  both  the  uidarlyljig  econonlc  thaor?  and  the  si^portlng 
eaplrlcal  evldance  are  seriously  flawed.  In  fact,  there  Is 
neither  sny  theory  nor  sny  evidence  whatsoever  that  suggests 
that  making  connerclal  banks  eligible  to  undarwdtc  all  nunlclpal 
revenue  bonds  would  do  any   more  that  reshuffle  the  market 
■haras  of  Individual  underwriting  firms  and  replace  soae  Invast- 
nant  banks  bj   comnerclal  banks. 

In  1978,  I  snd  some  of  my  colleagues  were  aakcd  by 
the  Securitlea  Industry  Association  to  examine  Independently 
a  study  fay  Profeaaor  Phillip  Cagon  undertaken  for  the  Dealer 
Bank  Association  that  reported  evidence  of  astonishing  cost 
savings  amounting  to  mora  than  S^OO  million  in  present  value 
in  1977  alone  If  cotDmarclal  banks  were  permlttad  to  underwrite 
all  revenue  bonds .   This  Is  equivalent  to  about  $25  per  $1 , 000 
bank  ineligible  bonds  issued  in  chat  year.   Moreover,  almost 
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All  tb*  totsl  savingB  coiimb  from  high«r  prices  paid  (lower 
Intaraat  racas  r«c«lv«d)  t>j   Invastors.  Onl;  a  small  fraction  — 
$7  mlllioa  of  cha  more  Chan  $400  million  —  comas  from  lower 
apraad  or  profits  by   the  underwriters.  He  subjected  cha  Cagan 
study,  aa  well  oa  all  otfaar  at\idlea  In  chia  araa,  to  the  moat 
careful  scrutiny  poaaible.   Wa  found  thraa  major  flairs  in  the 
Cagan  study  that  greatly  affected  his  conclusions: 

1.  there  were  serious  errors  in  the  classification  of 
bank  eligible  bonds  so  that  about  25  percent  of  the  bonds  In  hla 
sample  were  incorrectly  classified, 

2.  he  used  an  Incon^lctely  specified  economic  model  that 
statistically  confused  bank  eligibility  with  other  characteristics 
of  the  bonds  that  were  not  specified  in  the  model,  and 

3.  be' assumed,  contrary  to  the  evidence,  that  bank 
eligibility  would  cause  state  and  local  goverruDCcts  to  sell  more 
of  their  bonds  by  competitive  hid  than  by  negotiation. 

Ha  corrected  each  of  these  errors .   The  conDsrclel  bank 
eligibility  status  of  each  bond  in  Cagan's  sample  was  determined 
by  the  respected  independent  municipal  bond  counsel  firm  of 
Hood  and  Dawson.   Cagan's  basic  econometric  model  wes  e^ctended 
to  control  for  all  possible  ctiaraccerlstics  of  municipal  revenue 
bonds.  Most  importantly,  we  included  the  purpose  for  irtilch  the 
bonds  were  issued,  e.g.,  houalng,  hospital,  parking  facilities, 
etc. ,  a  characteristic  the  market  uses  to  determine  credit 
quality  in  addition  to  the  letter  credit  ratings  provided  by 
the  major  rating  agsnclas.   When  these  corrections  are  made. 
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Cagan's  own  sa^lc  of  ■nnicipsL  rcvanu*  bonds  isansd  b«C«««a 

1973  and  1976  showa  no  staClatlcallr  algnlficant  interest  coat 

dlfCcraaces  batmaa  bank  allglbla  and  bank  Inellgibl*  bonda 

Bold  altbar  bj  nagoclatlon  or  bj  coap«ttttv«  bid.         TtMa* 

rasulta  axa  siBnarizad  In  Tabic  1.      (Tha  "baatc  nodal"  la 

•qulvalant  to  Cagan'a  modal. } 

Horeovar,    thasa  findings   are  cwt  aore  coaclualve  vfaen  tha 

analysis   la  undated  co  Include  revenue  bonds   sold  In  1979. 

As  may  b«  sc«n  from  the  second  set  of  coIuhis   In  Table  I,  when 

the  1979  data  are  applied  to  Cagan's  original  nonezpanded  isodel, 

iriildix  was  used  to  obtain  his  earlier  results,   bank  eligibility 

actually  increases  the  Interest  cost  of  the  bonds  by  reducing 

2 
tha  nwAer  of  bids.       This  Is  hl^tly  li^lauslble  and  serves  co 

st^port  oar  akaptlclsH  of  the  abbreviated  nodel.     However,  irtten 

the  expanded  model  is  used,   these  effects  disappear  and  tha 

laqiact  of  bank  allgibllicy  on  Interest  cost  is  again  statistically 

Insignificant  in  either  direction.      Indeed,   the  results   for  1979 

are  statistically  India tingulshab la  from  those  obtained  for  the 

entire   1973-76  period.      Our  model  and  data  have  been  made  freely 

available  to  everyone,   including  government  agencies  ■_  end  copies 

1^.  0.  Blerwag,  Michael  Hopewell,  and  George  G,  KauAnan,  Bank 
Eligiblllcy  To  Underwrite  Municipal  Revenue  Issues  and  the  Cost 
of  Borrowing .      (New  York:   Securities   Industry  Aaaociacion,   August 

^G.O.    Biervag,   Michael  H.   Hopewell,   George  G.   Kaufman,   and  Paul 
A.   Leonard,   Comnerclal  Bank  Ellgtbllity  To  Undervrlce  Municipal 
Revenue   Issues  and  the  Coat  of  Borrowing:   Additlonel  Evidence  Tor 
15 Til.      (Eugene,   Oregon;   Center  tor  Capital  Market  flesearch. 
University  of  Oregon ,   September  1980) . 
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>r«  aubtnlctsd  for  jrour  recordi .   To  th«  bast  of  1117  laiowladga ,  no 
one  h«s  found  any  «rrora  slcbcr  in  our  statistical  analysis  or 
in  our  conclusions. 

What  economic  theory  may  be  used  to  support  an  erguoMnt 
that  permitting  coamercial  hanks  to  undarvrita  additional 
municipal  securities  would  reduce  thair  interest  rataaT  The 
most  obvloua  theory  focuses  on  insufficient  conpatition.  But 
there  are  some  900  nonbank  Dunicipal  bond  dealers ,  and  even 
Cagan  doea  not  claim  Insufficient  compecitlon.   Only  2  percent 
of  bis  potential  coat  savings  «r«  attributed  to  reduced  spreads. 
If  there  -were  insufficient  coocpetltioni  it  would  be  uilikely 
Chat  a  giant inveatnant  banking  firm  such  as  Morgan  Stanley, 
which  does  not  underwrite  nuaicipel  revenue  hoods  except  Indus- 
trial revenue  bonds  as  a  service  to  chair  corporate  clients, 
would  choose  to  scay  ouc  of  the  action.   Instead,  Che  argiaiienc 
is  baaed  on  the  hypochesis  that  the  larger  the  nuaiber  of  potcn- 
Clel  undarwrtcers ,  the  more.  Intense  will  be  the  search  for  In- 
vestors lAo  would  buy  the  securiCles  aC  higher  prlcea  (lower 
incerasC  rataa).   But  this  la  a  atranga  hypothaaia  ChaC  does 
not  stand  up  well  to  close  scrutiny.   Increased  competition  in 
Che  sale  of  securities  Co  Cha  same  investors  should  result  in 
lower  prices  (higher  incerest  rates),  not  in  higher  prices. 
Thus,  the  hypothesis  relies  on  increased  coapetltion  stlmulatiag 
a  search  for  new. inv^Cors.  -But  It  appeers  highly  unlikely  Chat 
sufficient  new  investors  could  be  found. Co  offseC  cha  "pure 
compatltloa"  effect.  Afcer  all,  bow  many  potential  Inveacors 
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fcnix   pcmlBalon,  a  copy  is  submltcad  for  70UK  racords.  To  Ch« 
b«BC  of  my   kuowladgc ,  no  one  lus  found  any  errors  either  in 
our  statistical  analysis  or  in  our  eonclusiona. 

What  acoiiond.c  theory  may  ba  used  to  support  an  argueac 
that  pcraltting  cao^Barclal  banks  to  mdervritc  additional 
■micipal  sacurltiaa  would  reduce  thalr  intareat  rates!  Tha 
nose  obvious  cheoiy  focuses  on  Insufflctsnt  coi^iatlCioD.  But 
there  are  sons  900  noobank  mmtclpal  bond  dealers,  and  even 
Cagan  does  not  ctala  Insufflctent  coiqiatltloa .   Only  2  percent 
of  bis  pocencial  cose  savings  are  attributed  to  reduced  spreads. 
If  there  were  insuffldwit  competition,  It  would  be  unlikely 
that  a  giant  inveatnant  banking  fin  such  as  Morgan  Stanley, 
which  decs  not  now  underwrite  municipal  revenue .bonds,  (except 
Induatrlal  revenue  bonds  As  a  service  to  ebelr  corporate 
clients)  would  choose  to  stay  out  of  the  action.   Instsad,  the 
argunent  is  based  on  the  hypothesis  that  the  larger  the  number 
of  potential  underwrltera ,  the  aore  Intense  will  be  the  search 
for  lavestora  who  would  buy  the  aecurltiea  et  higher  prices 
(Lower  interest  rates).   But  this  is  a  strsnge  hypothesta  that 
does  not  stand  up  well  to  close  scrutiny.   Increased  coiqtetition 
in  the  sals  of  aecurltiea  to  the  same  Investors  should  result 
in  lower  prices  (higher  Interest  rates),  not  la  higher  prices. 
Thus,  the  hypothesis  relies  on  increased  coiqtetitloQ  stimulating 
a  search  for  new  investors.   But  it  appears  highly  unlikely  that 
sufficient  new  inveators  could  be  found  to  offset  the  "pure 
conpctltion"  affect.  After  all,  how  many  potential  inveators 
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in  municipal  aacurlcias ,  larga  or  amaLl ,  have  not  haard  Che 
Chuadarlng  boofbcats  of  Harrlll  Lynch,  llstanad  allsntly  co 
E.  F.  Ruttoii'a  racomnandations ,  thankad  Falna  Webbar,  or  STOpa- 
thlzad  wlcli  Bache'a  early  oomlng  risers?   If  chcy  bujr  equltlea, 
Chey  boch  know  security  dealers  and  are  known  by   security  dealers. 
Are  Morgan  Stanley,  Salooon  Brothers,  Goldmwi  Sachs,  ox  the 
above  firms  any  leas  aggresaive  than  connarcial  banks?  Unlikely , 
In  light  of  their  rising  share  of  both  the  general  obligation 
bond  underwriting  market ,  in  which  conoarcial  banks  may  partici- 
pate freely,  and  the  revenue  bead  imderwriting  market,  even 
after  the  large  Inereate  in  bank  eligible  housing  bonds  la 
recent  years.  Thus,  If  coiBwrclal  banks  arc  to  be  legally 
permitted  to  underwrite  all  municipal  revenue  bonds,  it  needs 
to  be  Justified  for  reasons  other  than  that  it  would  reduce 
interest  costs  to  state  end  local  governments. 


M*H  o— gj— 
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TABLE  2 
SPECIFICATKW  OF  REGEESSIOH  HODELS 
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Rxw'i  Rating  Poori  A 
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AFPTOPPt  II 


STATEMENT  OF  PROFESSOR  HICHA2L  MDSSA 

ConoMmiog  tha  Eftacta  of  an  Bxpanalon 
of  CoiBwrcial  B«nk  Authority 

to  nndarvrits  Municipal  Ravanua  Bonda 


Hr.  OulniBn,  my  nana  ta  Michael  Mussa.     I  am  tha  Uilllav  H. 
Abbott  ProCaaaor  of  IntamatloDal  Bualneaa  at  ths  Univarilty  of 
Chicago.      For  tha  put  thraa  jaara,   1  hava  aarvad  as   a  conaultant 
to  tha  Sacuritla*  Industry       Aaaoclatlon  on  the  subject  of  e^xndad 
coamacclal  bank  underwriting  of  aunlclpal  revenue  bonds .   and  I  hava 
preperad  a  number  of  atudlaa  on  thla  subject  lAiich  I  ehall  ba  happy 
to  oaka  available  to  the  Coiaalttea.~      I  appear  today,  at  the  requaat 
of  tha  Securitlas  Industry      AssodstloB,   to  testify  agaioac  tha  pro* 
visions  of  S.I720   that  would  sllov  eooasrcial  banks  to  expend  thair 
activities   in  underwriting  and  desllne  in  nunicipal  revenue  bonda . 

The  case  for  an  expanalon  of  cooBurcial  bank  authority  to 
underwrite  nunicipal  ravanua  bonda  Is  based  largely  on  two  mislead- 
ing and  fallacious  arguasnts  i   that  prssent  restrictions  on  connerclal 


Munielpsl  Revenue  Bond  Harfu 
Securities   Industry  Aaaoclstion,    January,    1979t    "Kesponae  to 
Che  Sealer  Bank  Association's   Claims  Concerning  Interest 
Savings   from  Bsnk  Underwriting  of  Municipal  Revenue  Bonds," 
Graduate  School  of  Business,    University  of  Chicago,   Hay   lb, 
1979i    "CoDtpetltion,   Conblnaclon  and  Cooaercial  Bank  Involve- 
ment In  the  Municipal  Revenue  Bond  Market,"  Sraduate  School 
of  Business,   University  of  Chicago,    June   Z7 ,    1979    (presented 
at  hearings  before  the  Securities   and  Exchange  Coomission   and 
the  House  Subcomsittee  on  Financial   tnatitucions)  j    and   "Interest 
Savings   from  Bank  Underwriting  of  Huniclpel  Revenue  Bonds  :    What 
Have  Ue  Learned  froa  Che  Recent  Debate,"  Graduate  School  of 
Business.   University  of  Chicago,   January  1980. 
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bonk  actlvltisB  Ln  chli  fiald  r«pr*a*nt  ■  aarloua  bacrlar  to  «dequata 
conpatlcloa  in  the  imdarwrlting  of  gunlclpal  lavanu*  bond*)  and  Clut 
raaoval  of  thaaa  resCrictiona  would  ganarata  aubatancial  Incaraat 
aarlnga  for  laauara  of  ravanua  bonda  that  are  not  praaantly  allgtbla 
to  ba  undarwrtttan  by  co^aarclal  banks .   Pueportad  aupport  for  tbaa* 
arg<B«nta  haa  baan  provldad  by  a  stacistlcBl  study  conduetad  by  Prof. 
Phillip  Cagan  (and  aponaorad  by  tha  Daalar  Bank  Aasoclaclon) ■  triileh 
aatlaacad  that  Cha  praaant  valua  of  Intaraat  aavtnga  Cot  Ineliglbla 
ravanua  bondi  tiiued  in  1977  would  hava  baan  SA12  million,  and  by  a 
aurvay  of  pravioua  itattatlcal  atudlaa  conduetad  by  Prof.  William 
Silbar  (and  aponaorad  by  tha  Aaariean  Bankara  ABSoclatlon  and  tha 
Daalar  Bank  Aaaociation)  which  concludad  that  praaant  valua  of  in- 
taraat aavlnga  for  Inaligibla  ravanua  bonda  iaauad  in  19T7  would 
hava  baan  batwaan  S80  million  and  $369  ■lllian.~ 

Tha  fallacy  In  Cha  azgiaant  of  Inadaquata  coo^atitlon  ta  ra- 
vaalad  by  consldaracion  of  tha  fallowing  facta.  First,  as  a  logi- 
cal mattar,  axlstlng  rastrietlons  on  tba  undarvricing  sctivites  of 
coaoareial  banki  limit  only  tha  eoObtnation  of  eartain  undarwritlng 


?rof.  Cagan'B  esclnate  Is  praaented  in,  "InCeresC  Savings  to 
States  and  Municipalities  from  Sank  Eligibility  to  Underwrite 
All  Nonlnduscrial  Municipal  Bonds,"  Covemmenc  Finance.  May 
1978.   Prof.  Sllber's  estLsiaCes  of  Interest  saving*  are  pra- 
lanted  In,  "Municipal  Rauenue  Bond  Costa  and  Bark  Underwriting: 
A  Survay  of  Che  Evidence."  itono graph  Series  In  Finance  and 
geonomies,  1979-3.  New  York  IJniverslty,  draduate  School^oT 
Buslnasi  Adoinistratlon,  Salomon  Brothers  Center  for  the 
Study  of  Financial  Institution*. 
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aetivlcies  with  cooBvrelkL ^anklngi  ctMy  do  oot  dlractlr  raatrlcc 
Iha  cxconc  of  compBtltlon  In  Cha  acclvlt?  of  rovanua  bond  undar- 
HTlting.  Any  nonbank  £ino  (that  naeta  certain  minlatai  requlrenanta ) 
can  mdervrlta  municipal  ravenu*  bonda.  Mocaovar,  thace  la  no  legal 
restriction  on  cba  oiaana  and  extant  o£  "contpetitlon  either  for  exlse-- 
ing  underwriter*  or  for  potential  entrant*  to  the  Cleld.  Second, 
a*  a  matter  oC  fact,  there  are  a  large  number  of  eecurltle*  flrva 
(over  900)  that  vlgoroualy  compate  In  tba  undarwrltlng  of  municipal 
cavanue  bonda.  The  concentration  of  thla  -activity  l*»   maaaurad  by 
cha  ahara  of  the  four  leading  manager*  of  ravanua  bond  undemrltlng 
ayndlcaCea]  la  lower  than  in  90  percent  of  U.S.  manufacturing  Indua- 
trtea.   Third,  there  la  perauaalve  evidence  of  the  abaanea  of  anr 
effective  barrier  to  entry  of  new  aacuriclea  flrma  into  the  acclvlcy 
of  ravanua  bond  undarvrltlng.   Thl*  1*  tastlfled  to  by  cha  high  turn- 
over rata  among  leading  undarwrlcar*  of  municipal  revenue  bonda i 
during  the  past  15  yaara ,  mora  than  20  different  sacurltle*  f Ima 
have  been  ooong  the  """"I  top  ten  underwriter*.   Indeed,  the  lead- 
ing underwriter  during  the  paat  five  year*,  Goldman  Sach*,  wa*  not 
^Kmg  Che  cop  can  a  decade  ago,  wban  It  Junqied  In  at  the  nuiAer  two 
posicion.  There  remain  more  than  2,000  aacurltlaa  flma  that  are 
not  now  active  In  revenue  bond  underwriting.  Many  of  tbaaa  flrma 
(«•  well  a*  entirely  new  securlclea  flrma)  could  eaally  enter  this 
activity  and  would  probably  do  ao  if  the  proapactiva  profit*  ex- 
ceeded compeciclve  level*.   These  potential  anCranCa  Include  Che 
large  inveatmant  banking  firm  of  Morgan  SConley  that  preaenCly 
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tmd*rvrlte*  cnXj   pollution  control  bonda  ■»  «  ■•nri.ca  co  Ita  cor- 
porate clients,  but  could  easily  becone  a  leading  underwriter  of 
all  other  types  of  tax-asempt  sacurltla*.  In  euoi,  there  is  no 
legal  or  effective  barrier  to  contpetitlon  in  the  activity  of  un- 
darvriting  municipal  reveaua  bonds. 

Tha  fallacy  in  Cha  arguaent  that  an  eKpaneion  of  bank  under- 
writing  authority  would  genarate  large  intereet  savings  for  bond 
laauars  was  convincingly  damonatrated  in  tha  debate  among  the  aea- 
deoie  axparte  that  culnlnacad  in  the  Raarings  befora  Cha  Rouse  Sub- 

co^iittaa  OB  Financial  Inatltutiona  Siroerviaion,  Regulation  and 

1/ 
Inauranee.     Evan  sona  of  the  atqiportara  of  bank  underwriting 

wtio  continued  to  bellava  that  it  would  generate  aona  interest  sav> 
Inga  vara  eompalled  by  the  weight  of  arg>»ant  and  avldanca  to  con- 
clude that  Prof.  Cagan'a  astloata  of  over  S&OO  Billion  of  savlnga 
for  bonda  Issued  in  1977  was  greatly  exaggerated.  In  particular, 
In  his  statanant  to  tha  Bouse  Subcooalttae,  Deputy  Secretary  of  tha 
Treasury  Robert  Carswvll  stae«ai~ 

"Wa  have  reviewed  these  studies  (of  savings  Co  bond 
Isauars  ftron  an  expansion  of  bank  undewriting  au- 
thority] and  have  toncltided  chat  chey  do  not  pro- 
vide sufflciaT\t  basis  for  assuffling  that  iaauec 


ride  sufflciaT\t  basis  for  assuffling  that  Laauec 
>avinga  will  b«  on  the  order  of  SSOQ  nillion.  Our 
general  eoRclusion  is   that  savings  uilL  be  of  a 
eonaidarably  aore  «odaat  order  of  magnitude." 


See  "Bank  Holding  Company  Legislation  and  Related  Issues," 
Hearings  before  the  Subconmittae  on  Financial  Institutions 
Supervision.  Regulation  and  Insurance  of  tha  Coimlttee  on 
Banking,  Finance  and  Urban  Affairs,  Houae  of  Rapresantatives , 
96th  Cong.,  let  Sees.,  Parta  1  and  2,   U.S.  Covamment  Printing 
Office.  1980. 

See   "Hearings,"  S£-    cit . ,   p.    1360. 
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Sines  tha  conclualon  of  Chs  haaring*  bsfors  th«  Hou«*  Sub~ 
conailCae,  a  naw  staclstlcal  study  haa  baan  conductad  (undar  tha 
■ponaoEahlp  of  tha  Securlcias  Industx7   Aaaociatlon)  by  Prof. 


Thli  new  BCudy  Ls  baaed  on  a  random  sampla  of  revenue  bonds  isauad 
In  1979.  soma  eligible  for  underwriting  by  banka,  and  aoma  Inelig- 
ible. Like  the  earlier  Kaufman  sCudy,  this  new  atudy  shova  that 
uhan  account  is  taken  of  all  iMaaurabla  factors  affacclng  incarast 
coata  for  bond  issuer*,  bank  eligibility  has  no  statistically  alg- 
nlficanl  effect  on  interest  cost.  In  fsct,  in  this  nau  study,  tha 
Bwaaured  (but  not  statistically  aignlflcant)  effect  of  bank  eligi- 
bility la  actually  to  Increase  intereat  costs. 

Slnca  Che  conclusion  of  the  hearinga  befora  tha  House  Sub- 
coBDittaa,  tb«  advocate*  of  expanded  bank  ucderwritlng  authority 
hav*  shifted  away  from  tha  discredited  Cagan  atudy  and  have  relied 
on  a  naw  study  of  interest  aavlnga  to  bond  Issuers  written  by  Prof. 
Ullllan  Sllbar.   The  Sllbar  study  does  not  praaant  any  new  factual 
evidence  of  statistical  rasultai  it  simply  reviews  tha  results  of 
other  studies  written  prior  to  October  1979.   Baaed  on  these  other 
studies,  Prof.  Silber  constructs  16  possible  estimates  of  the  pre- 
sent value  of  interest  savings  for  Inellsibla  revenue  bonds  issued 
in  1977,  ranging  from  a  low  of  S80.Z  million  to  a  high  of  $369.2 
million. 


See  G.  0.  Bierwag,  Michael  H.  Hopewell,  George  G.  Kaufman  and 

Paul  A.  Leonard,  "Comarclal  Bank  Eligibility  to  Underwrite 
Municipal  Revenue  Issues  and  the  Cost  of  Borrowing:  Additional 
Evidence  for  1979,"  Center  for  Capital  Market  Sasaarch,  Univer- 
sity of  Oregon,  Septoabar  1980. 


See  Silber,  o^.  cit. ■  pp.  40-42  and  p.  SB. 
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Ac  ehm   raquaat  at  th»   Sacurltiaa  Iwhiatr?  Aaaoctacton,  I  pr«- 

p«x«d  m  ravlaw  o£  Cha  Silbar  acudy  and  o£  otbax  atudlaa  o£  Incaraat 

In  JanuaT7  19flO.~   In  tbat  ravlaw,  I  nota  tfaa  followliig  dafact*  In 

Prof.  Sllbar'a  ranga  of  aatloacaa.  Plrac,  8  ouc  of  tha  16  aatlmacaa 

aaatna  that  thara  would  ba  a  aavlnga  of  357.6  Billion  dua  to  a  ahtfc 

of  uodanrrlCiiiB  tactmlqua  fxon  naiotiaced  aala  to  aala  chxough  ad- 

vartiaed  bidding.   Thara  la  no  cradlbla  avldanca,  howaver.  that 

•ltglblllt7  for  a  bond  lasua  to  ba  imdarwrlttan  bjr  conoarclal  banlu 

haa  ai^  affaet  on  tba  cholca  of  undarwrltlng  tachnlqua.  Indaad,  a 

•tudy  by  Ronald  W.  Forbaa  and  Jobn  B.  Facacaon  has  ahown  that  whan 

local  iaauaxa  of  ganaral  obligation  bonda  In  tha  S&ata  of  Sencaylvanla 

vara  allowed  cha  option  of  nagoClaCed  aala  (xathac  Chan  baiag  coiqtallad 

to  aall  thalr  bonds  through  adoartisad  bidding) ,  9S  pateanc  of  thasa 

8/ 
isauars  voluntarily  chbsa  nagotlatad  sale.   Sine*  thaaa  ganaral 

abligaClon  bonds  ara  allglbla  to  ba  undarwrittan  by  eooBaceial  banks, 

this  study  claarly  tndlcacaa  that  aliglblllty  for  bank  uBdarwrlting 


Saa  Hicbaal  tbissa,  "Incaraat  Savings  fron  Bank  Ondannrlclng  of 
Himictpal  Etavanua  Bonds :  What  Hava  tfa  Laamad  f ron  tha  Racant 
DabaCs,"  Ctaduat*  School  of  Bualnass,  UnivarslCy  of  Chicago, 
January  19S0. 


Sea  Ronald  W.  Forbaa  and  John  E.  PeCaraon,  "Local  G 
Ganaral  Obllgaclon  Bond  Salas  in  Pannsylvanlai  Tha  Cost  In- 
pllcaCiona  o£  Hegotlatton  vs.  Compacltiva  Bidding,"  in  "Haarlngs." 
op.  etc. .  pp.  493-546.  Forbas  and  FatscBon  argua  in  chl*  study 
thaC  coDpaciciva  bidding  raaults  in  lower  incarast  cost*  than 
nagodacad  uidarwriting .   I  do  not  baliara,  howavar,  that  tha 
•vldenca  chay  praaanc  Juacifiaa  this  concluaion.   Thair  study 
dosB  Juacify  tha  conclusion  that  allglbillcy  for  underwriting 
o£  bonda  by  conoarclal  banks  doss  not  induce  bond  isauars  to 
choose  coDpaclClve  bidding. 
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docs  not   IndncB  m  ahlft  of  mdcrwrlclng  CBctsilqiia  mmwf  fiam  naso- 
tlAtcd  »a.lm.      Sacond,   of  Che  ei^C  Ttmminlng  asclBBCsa  In  Sllb«r*a 
raag*  of  oaclaaca*,   chr**  are  baaed  on  coaparlaona  of  Intcreac 
coata  and  bidding  acclvlcy  bacwen  revenue  booda   and  ganecal  ob- 
llgaclon  bonda.      Ic  la  vldaly  recognized,  even  bj  a«aa  of  cba  aca- 
d«Ble"«^«rta  ipravloualr  aaployvd  by  Che  banka.  chat  aacb  caaip«rl- 
aons  do  noc  ylald  valid  aaciaacea  of  cha  incaraac  aavlsgs  Ulcaljr  Co 
reaulc  froa  an  expanaion  of  b^ik  mdarvriclng  aachoricy.     On  aweaga, 
ganaral  obllgaclona  involve  lowar  ylalda   Chan  ravanna  bonda    (wLtkln 
cha  aane  racing  claaa)  bacauaa  Chay  era  regaxdad  by  invaaCors  as 
providing  baccar  aaeurtcy  for  cha  paynonc  of  Inceraac  and  Cha  vm- 
payaanc  of  prlselpal.     Tha  eaalar  ■axkat^lllcy  of  ganacal  oblisa- 
Clon  bonda  to  .invaacora  aclaulacaa  graacar  bidding  accivlcy  by  m- 
daEwritara  lAan  euch  bonda  are  aold  chrmi^  adverclsad  bidding. 
TbiTd,    of  cha  renal ntng  five  eaclmacaa  in  SUbar'a  acudy,    CH«  includa 
an.  aaciaace  of  $4.00  par  chouaand  dollar  bond  Croa  radncad  imdaxwrlc- 
ing  apraad.     Tbla  figure     la  aqnal  approxiBacaly  to  cha  average  pro- 
fit that  undarwritars  aam  on  aacb  bond  (taking  accounc  of  all  ax- 
panaaa  Including  salea«aa'a  eo^ilaaiona).     Since  thara  la  no  avl- 
dance  £ron  undaEWElCing  actlvlclaa   for  presently  eligible  revanua 
bonda  Chat  banka  have  algnlClcancly  lowar  imdarwrlcing  coaca    chan 
aacurltiaa  daallaca,    and  alnce  banka  are  praaimably  not   in  tha  un- 
derwriting bualnaaa  to  take  a  loaa,   chaae  two  eacinatas  nuac  ba  re- 

2/ 

Jactad  on  tha  grounds  of  laplauslbllity. 

icaeaa  relal 

mlcipal  bonds. 

(footnote  continued) 
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Tha  thraa  ramalnlng  aatlMitsa  In  Sllbar'a  atudy  rang*  from 
■  low  of  $80.2  Billion  to  a  high  of  3126. 9  million.   In  my  raviaw 
of  Sllbar'i  stud:r>  1  d«cail  cha  avidanca  indicating  chac  thaaa 
aatlaatas  poaaaa*  a  aarloua  upward  bl««,  and  I  ahow  chat  tha  baat 
■vailabla  avldanca  aiiggaat*  Intaraat  coat*  aavinga  of  only  about 
ona  dollax  par  chouaand  dollar  bond,  or  about  $20  million  for  tha 
Inaliglbla  ravanua  bonda  iaauad  in  1977.   Hy  confidanca  that  tMa 
it  an  UDpar  bound  figura  for  tha  nagnltuda  of  probabla  aavlnga  ia 
atrangthanad  by  the  raaultt  of  tha  nan  study  by  Prof.  Kaufman  and 
hia  collaboratora  which  indicata*  that  cbara  may  ba  no  aavlnga  from 
an  a^anaion  of  bank  <mdarwricing  authority.  Moraovar,  17  concluaion 
of  aaTinga  of  about  ona  dollar  par  thouaand  dollar  bond  appliaa  only 
in  tha  abort  run  for  which  it  may  ba  aaatmad  that  daalar  banka  would 
add  to  cha  total  nimbar  of  undarwrltara.   In  tha  loagar  run,  if 
daalar  banka  naraly  displacad  aacueitlaa  daalera  aa  municipal  bond 
undarwritari.  tha  intaraat  savinga  to  bond  isauara  would  be 
nagliglbla. 

Further,  on  tha  aubjact  of  intaraat  coat  aavlnga,  it  ahould 
be  siqihasized  Chat  all  aatlaataa  of  large  aavlnga  (above  three  or 
four  dollara  per  thouaand  dollar  bond)  rely  on  tha  imaupported  aa- 
aertion  that  making  bonda  eligible  for  underwriting  by  c 


[FooCnota  9  continued) 

In  partic-iilBX ,  there  ia  tba  tax  advantage  (principally  cala- 
vant  for  dealing  In  the  secondary  durkat)  tnat  banka  can  da- 
duct  tha  Lntereat  expanse  of  their  inventory  o£  tax-exempt 
bonds.  The  evidence  chat  banks  do  not  dominaca  the  general 
obligation  market  or  tha  eligible  revenue  bond  market,  however, 
suggests  that  thaaa  advantages  do  Tiot  reduce  undertrrltlng  coata 
for  banks  by  as  much  aa  34.00  per  thouaand  dollar  bond. 
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bank*  anAbla  tbaa*  bondi  to  ba  aold  to  tmaitori  at  ■igulficciiclr 
Icwar  7lalda.     In  particular,  out  oC  Prof.   Cagan's  now  dlacradltad 
aatlnata  of  $AI2  million  of  favinga  for  bonda  iaauad  in  1977,   only 
S7  aillioa  traa  attributad  to  raducad  apcaada  aamad  by  undarvrlcara . 
Tha  othar  $405  million  waa  luppoaad  to  eaault  froo  •ailing  thaaa 
bonda  to  Invaatora  at   aigjiificantly  loirar  yielda    (about  20  baals 
potnta)   than  tha  ylalda  at  which  tbay  vara  actually  pucchaaad.     Who 
ara  thaae  Invaicoxi  yitia  ara  willing  to  accapt  lotrar  yialda  than  mem 
praaantly  obtalnabla  on  mimicipal  ravanua  bondaT     Why  cannot  thaa* 
invaatora  b«  Coimd  by  aacuritiaa   daalera  who  hava  a  atxong  profit 
incantiva  to  aall  tha  bonda  Chay  undarwrlta  at  tha  lowaat  poaaibla 
yiald   <tha  highaat  poaaibla  prlca)?     How  can  daaLar  banka,  who,   by 
thair  own  aAiiaaion,  raly  on  aacurlciaa  daalaza  for  ratail  distri- 
bution to  Individual  invaatora,  axpact  to  axpand  tbia  aactor  of  tha 
■unicipal  bond  oarket.  whan  sacuritlaa  daalara  purportadly  cannat 
do  aot  How  can  daalar  banka  aatpand  tha  daaand  for  ■unicipal  bonda 

tat  lower  yialda)   by  financial  inatitutiona  that  ara  a  known  cliantala 
trtkoaa  daaand  for  tax-axnipC  bonda  ia  datamlnad  peiaaxily  by  thair 


10/        In  hla   taaclmony  at  tha  "Haartnga"    (op.    clt .  ,    p.    tBO) .  Mr.    E.B. 
Roblnaon     Frasldcnt  of  tha  Daaler  BanE  Association     Jtacea, 

"A  cradlElanal  scrang  Tole  of  tha  small  dealer  in  underwrit- 
ing syiidicata*  Is  to  provide  a  naana  of  dlstributlnK  the  bonda 
to   Individual   tnveitocs        In  today's   general  obligation  aiarkec, 
tha  aajor  bank  undervrlters    unliica  the  large  Inveacmenc   bank- 
ing firma,    do  not  have  the  benefit  of  nationulde  branch  officai. 
Tharafora,    It    is   these  banlo    that  arust  rel7  most  heavily  on  tha 
small  daalar  ftrma    around   che  country   for    chair    distribution 
capabilitiaa.      Tha  basks  uould  continue  to  need  to  i    * 
•uch  *-T,j..    ;.-.;:jnal    fims    for  the   dlitribucton  of  ra 
bonds   uri^£r>-ntcen  by  ayndicataa  thay  aanaga.  as  tbay  r 
do  in  tha  CO  aarfcat.'' 


dbyGoot^Ic 


potmtisl  tax  liability  and  by  tfaa  availability  and  attT«ctiv«nasa 
of  altamativa  tax  ahalcaraT  Would  not  any  Incraaaa  in  daffland  for 
pTsaantly  laallgibla  ravaaua  bonds  by  daalar  banka  and  b7  their  cur- 
rant cuatOBBTi  come  largely  at  the  axpanaa  of  purchaaea  of  general 
obligations  and  praiantly  eligible  revenue  bond^,  with  the  Intereat 
•avinga  to  iaauara  at   preaantly  ineligible  revenue  bondi  offaet  by 
highac  Intaraet  eoaca  for  iaauara  of  general  obllgaclon  and  praaantly 
eligible  revenue  bondaT  Would  dealer  banka  hava  preaaad  ao  hard  and 
ao  long  for  an  azpanaion  of  their  undervrlclng  authority  If  they 
really  balieved  that  Ita  principal  conaequence  would  be  a  reduction 
in  the  ylalda  thay  would  earn  on  their  own  future  Inveemanc*  In 
aunlcipal  revenue  bonds  by  conaldcrably  nora  than  they  could  expacc 
to  earn  frtn  increaaed  underviltlng  profits? 

All  of  thaas  quasclona  were  posed,  in  one  fora  or  another.  In 
ay  initial  criclctan  of  Prof.  Cagan'a  aatliMta  of  Interest  aaviaga,  . 
and  they  are  equally  relavant  to  Moat  of  Frof.  Sllber'a  aatlaataa. 
Host  of  these  questions  vara  asked,  repeatedly,  during  cha  recent 
hearlnga  before  the  Rouaa  Subcomilccee  on  Financial  Institutions. 
Ho  effective  and  coiwlnclnjt  anawer  haa  avar  been  given,  Until  auch 
anawera  are  forthcoming,  no  one  should  accent  Che  assertion  that  an 
expansion  of  bank  undervritlng  authority  would  genatata  tubatanclal 
Interest  cost  savings  for  oiunlcipal  bond  Issuers, 

Evan  if  Intarast  savings  are  small,  doubtful  and  transient , 
■uniclpal  bond  laauert  are  understandably  anxious  to  get  whatever 
help  they  can.  From  the  broader  social  perspective,  however,  the 
poaalbility  of  aoall  interest  savings  muat  be  weighed  against  three 
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ti^orcuic  dlacdvantagaa  o£  any  «spanalon  of  cotnarclAl  In  la«aacB«nc 
banking  In  gmaxal  and  In  mnidpal  bond  undarwrlcing  la  parelcular. 
Fir at.    tbara  la  tlw  problen  of  coof Itccs  of  Incaraac  batwaan  Cba 
Eole  of  bank*  aa  imdarwritara  and  daalari  tn  ■unlcipal  bonda  and 
thalT  primary  banking  raapooatblllcla* .     Ona  dlaanalon  of  ctala  prob- 
lan  artsaa  fron  tba  incaractlon  batiMan  bank  UDdarwrltlng  and  bmk 
ImaaODanc  In  ouniclpal  bonda.      Evldanee  gacbarad  by  Cha  Sanaca  Ancl- 
truac  and  Honopoly  Suboomlttaa  Indlcacad  chat  nora  than  80  parcant 
of  naw  invaaCBanta  In  ganaral  obligation  bonda  for  flv*  of  tha   can 
laadlng  daaXar  banka  ifara  fro*  ayndtcataa  In  which  thaaa  banka  pai- 
tlclpatad  aa  undarvrltara .  'Tbla  auggaata  tha  poaalblllty  that 

thaaa  banka  vara  falling  to  fulfill  thalr.  banking  raaponalblllcy  to 
act  aa  an  Impartial  lourca  of  cradlt  and  thalr  raaponatblllty  aa  un- 
darwrltsTs  to  aarva  aqually  tha  ''■■—"''■  of  all  potanClal  Inraacora. 
Tha  propoiad  legislation  In  S.1720   doaa  not  prorlda  an  adaquat* 
ranady  for  thla  problan  alnce  it  llalca  only  bank  purchaaea   fxon 
thalr  own  undarwrltlng  account  and  apeciftcally  exai^ca  bank  pur* 
chaaaa  from  tha  ganaral  syndicate  account.     A  nlnlmua  aafaguard 
would  ba   Co  require  comaarclal  banka  to  publicly  report  the  purcbaaei 
and  salea  of  their  Inveaonenta   in  municipal  bonda    <both  revenue  bonda 
and  general  obllgatlona)   and  to  Indicate  tha  prlcea  at  which  thaaa 


11/        This  evidence   la   suomarizad  in  the  statement  of  Prof.    Simon 
Hhitnay  in  "Trading  in  Municipal  Securities,"  Haaringa  be- 
fore the   Subcomnittea  on  Securities  of  the  Comnittaa  on 
aanktng,   Housing  and  Urban  Affairs,   U.S.    Senate,    93rd  Cong., 
2nd  Seas.,  U.S.   Government  Printing  Office,   1974,  pp.   3S0-402. 
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trana«ctlon*  w*   carried  out.  A  Mora  adaquats  aafaguard  would  ba 
to  prohlblc  alt  bank  purcbaaea  of  aamlclpal  bond*  from  iaauaa  in 
which  the  bank  parciclpatai  aa  an  underwriter  for  at  laaat  thirty 
daya  aftar  ths  closing  of  tha  undervrltlng  STndtcaca. 

Sacond.  thera  ii  tha  problaa  that  axpandad  bank  partlclpaclon 
in  municipal  bond  underwriting  B>r  b*  baaad  on  artificial  advantagaa 
which  allow  banks  to  coapata  on  an  unfair  and  unaconooic  baala.   Ona 
auch  advantage  (principally  ralevant  for  daallng  in  tha  aacondary 
markat]  la  tha  ability  of  bank*  to  daduct  cha  Intarast  coat  of  carry- 
ing thalr  invaatory  of  tax-oxa^t  bonda.  Anothar  advantafa  arlaaa 
from  tha  ability  of  bank*  to  a^lolt  tbair  dual  rola  aa  underwriters 
and  lorastora  In  municipal  bonds,  to  tha  datrlownt  of  both  othac  un- 
darwrltars  and  otbar  Invastors .  k   third  advantage  la  tha  l.o«Mr  coat 
of  funds  anjoyad  by  bonka  aa  a  consequanec  of  tha  axpliclC  and  Inpllclt 
Inauranca  of  thalr  dapoalt  llablllttaa  by  tha  fadaral  govamaant.  In 
addition,  banks  hava  accaaa  to  finance  through  tba  fadaral  funds  mar- 
kat and  the  Fadaral  Raaarva  dlacotmt  window  chat  la  not  avallabla  Co 
aacuritiaa  daalara.  Tha  axplDltatlon  of  thaaa  advantages  Inpltaa 
that  banks  nay  not  only  be  able  to  competa  on  an  unfair  haais  with 
securitlas  dealera,  to  tha  datrlswnt  of  those  dealers,  hut  alao  that 
their  participation  in  municipal  bond  undarwritiag  might  be  uneconomic 
and  inefficient  from  a  social  parspactlva.   The  importance  of  this 
point  ta  indicated  by  the  aacinata  of  Deputy  Secretary  of  tha 
Traaaury  Robert  Cariwell  that  the  cost  to  the  Treaaury  of  tha  special 
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tax  uhroncaga  ecijayed  by  banks   la 

This  la   about   Cha  sane  ordar  of  magnitude  as   the  paeslbl*  Incareat 

aavlnga   to  bond  issuar*   from  an  expansion  of  bank  underwriting 

authority. 

Third,  there  la  the  problem  of  Incraasad  concentration  of 
financial  power  chat  ariaas  from  any  expansion  of  the  financial 
dominance  of  the  nation's  largest  banks.   This  is  not  so  imich  an 
economic  problem  as  It  la  a  political  concarn,  eapaclally  In  a 
country  that  has  traditionally  baeo  suspicious  of  any  large  con- 
eantration  of  financial  pouar.  An  increase  In  bank  authority  to 
underwrite  and  deal  in  ouaicipal  revenue  bonds  would  clearly  re- 
sult in  some  Ineraaaa  in  the  financial  power  of  large  banks.  Th« 
cmsulaCiva  consequence  of  a  number  of  such  increases  resulting 
from  further  encroachments  of  commercial  banks  into  invastownt 
banking  might  wall  be  a  substantial  Increase  in  the  financial  power 
of  large  banka  that  runs  counter  to  the  traditional  Amarican  oppo- 
sition to  such  concentration  of  power.   Moreover,  the  damage  Co 
regional  securities  dealers  from  only  the  expansion  of  bank  acti- 
vities in  the  revenue  bond  market  might  significantly  Impair  the 


.  1378.  It  should  be  noted  th«t 
:•  of  the  benefit  of  the  tax  ad- 
}  comserclal  banks  is  little  tnora  than  an  Informed 
guess.  It  might  be  that  mora  refined  analysis  would  reveal 
that  the  magnitude  of  this  benefit  is  either  significantly 
greater  or  significantly  less  than  $25  tnillion. 


dbyGoot^Ic 


capacity  of  Chcaa  flrma  to  assist  smaller  American  business  in 
quiring  the  equity  capital  they  require  to  sustain  the  growth 


The  SEC  Report ,  "Sank  Participation  in  Municipal  Revenue 
Bond  Underwriting:  ImpacC  on  Sacuritia*  Industry  Kevanuaa," 
October  1979,  doctmants  Cha  importance  of  uodarvriting  as 
a  source  of  income  to  smaller  regional  aacuritlsa  firma. 
The  reports,  "Initial  Public  OfEerlngt  of  Comion  Stock i 
The  Role  of  Regional  Broker-Dealers  in  the  Capitsl  Forma- 
tion Process"  and  "The  Role  of  Regional  Broker -Dealer*  In 
the  Capital  7ormatlmi  Process:  Onderuritlng,  Market-Making 
and  Securities  Research  Activities,"  published  jointly  by 
the  SEC  and  the  Small  Buainaas  Administration  (In  March 
1980  and  August  19BI,  respectively),  doc;aunt  Iha  ia^ortanca 
of  *iaaller  regional  aecuritiea  firms  in  generating  equity 
capital  for  smaller  businesses. 
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flnalyala  of  'Safegunrda"  in  3.1720    (Tttla  III) 

Th*  propoiMntB  of  bank  undarwrltlnq  ot  nunlctpal   cavcnu* 
bonds   nake  aucb  of  th*  aupiKMad    c«BtclctlonB   contained   In 
8.1720.      These   rHtrlctlana  ace  clalaed   to  be  the  panacea  Mfalch 
aoaehow  raaolvca  tlw  basic  conflicts  of  Interest  arlalng  betwen 
a   bank's   underwriting   position   and    Che   Interasta  oC   Its 
depoaltocfl,  trust  accounta,  cuatoaera  and  stockbolders.    The  ao- 
caXled  pcocectiana  o(  s.l720>  bowevec,  are   lllusocy  at  best. 

For  eiaiBPle>  Clause    [1)   provides  that  a  bank  nay  not  lnv«st 
In    fevefiue  bonds  and  other    nan-gen«ral  obligations   of    any  one 
Isauef   In  «iceM  ot  101  ot   the  bank'a  capital  and  surplus.     But 
tblt   Dcovision   offers   no   greater    limitation  on    the   concentration 
of  bank   Inveatnent   In  particular   cevenua  bond   Issues   ttian  that 
which  would   In  any  event  be  afforded  under  existing  law.     Sinoe 
1933,   the  federal  banking  laws  have  fobldden  banka   froa  boldlng 
■ore  then   101  of  bank  capital  and   aurplus   In  tbe  securities 
other    ttlan  general  obligations  —  of   any  one    Issuer.      Paragraph 
Seventh,    12  JJ.a.C.    S2it    12   D.S.C.    1335.      This   saae  10%    restric- 
tion,  which  appllea  both   to  national  banks  and  to  nesber  atate 
banks  of  the  Federal  Reserve  System,    Is   Incorporated  as  well    in 
regulations  pronulgated  by  the  Conptcoller   of   the  currency  and 
the  Board  of  Sovernora   of   the  Federal   Reaecva   Systeii.      Bee  12 
C.r.K.    SSL'TU)    and   2S0.iai    (197S). 

Clause   <3}   prohibits  the  purchase  by  a  benk  as  tiduclar; 
ftoH  tbe  Jaae  bank  as  undeiwtltet  or  dealer   (unless  lawfully 
directed  by  court  order     and  Clause   (3)    prohibits   the  purchase  br 
such  bank  s  account  as   fiduciary  froa  any  meober  of  the  syndicate 
until   the  syndicate  haa  closed  as  to  underwriting.     Here  aqaln, 
these   proposed   restrictions  on   fiduciary  self-dealing  by  banks 
are  no  acre  copcahensive  than   those  presently  existing  under   the 
lava  of   |«ny   states  —   laws   to   which   banks   are   already 
subject.-/     Koceover,   these   limltatlone  do  not  assure  alislnatlon 
of  the   conflict  of  Interest  since   it  would  be  a  alnple  natter   for 
a  bank  to  write  special  provialona    Into   its   trust  agreements 
pereltting  purchasaa  by  Its  fiduciary  accounts  of  revenue  bsods 
it  has  underwritten  and   then  obtain  general  approval  by  a 
court.     Indeed,   In  view  of  the  fact  that  various  atate  statutes 


-/    Pursuant   to  12  O.S.C.   S92a,   a  nationel  bank,  with  the 
peralaalon   of   tbe  Coaptroller  of  tbe  Currency,  say  engage   in 
trust  and   other   fiduciary  activities   if,   and  to  the  bmm  extent, 
stete  banka   in  the  state  where   the  national  bank   is  located  ace 
authorised   to  do  so.     This   section  has  been  construed   to  lean 
that   irtiece  a  atate  benk    is   proscribed   by  state   law  froa  operating 
as   a  fiduciary   in  a  particular   manner,    tha   azereise   at    fiduciary 
power  by  a  national  bank   in  the  aame  state   is  co-extensively 
ctrcuaaclbed.      See,    e.g.  ■    St.    douls  County  National  Bank   v. 
Marcantila  Trust~gb.  national  Association,  548  r.2d  716    [Sth  CI., 
197tl.   certT'denregi   <33  C.g.   90JI. 
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islng  sacarltltB  or  other  property  frc 
something  of  this  natur*  must  presumably  be  happening  to  enable 
banks  lawfully  to  Bell  to  their  trust  departnenta  general  obli- 
gations they  have  underwritten.   In  this  regard,  bank  responses 
to  the  1911  Antitrust  Subconnni ttee  questionnaire  indicated  that 
■laoet  25t  of  the  fiduciary  account  purchases  of  general  obli- 
gation bond!  by  the  ten  largest  underwriting  banks  cane  fron 
those  banks  themselves  or  from  syndicates  in  which  tbey  were 
participating.   On  tba  other  hand,  If  a  bank  is  prevented  ftoa 
supporting  its  underwriting  activities  by  trust  purchases,  a 
trust  account  would  only  be  penrltted  to  purchase  in  the  after- 
aarKet  and  thus  might  have  to  for*go  investment  in  a  desirable 
issue  or  pay  a  pteaiua  it  th«  issue  is  successfully  aarketed. 

Clause  [4}  supposedly  deals  with  conflicts  of  Intaiast  with 
depositors  t>oreowars  and  correspondents.  The  sole  eltoct  to 
easoiva  the  conflicts  of  interest  is  to  require  a  disclosure  In 
writing  that  the  bank  Is  selling  as  an  underwriter  or  a  dealer. 
Obvioualyj  such  an  Indication  on  a  confixBation  slip  for  a  secur- 
ity transaction  offees  no  protection  to  customers  who  iaplicitly 
or  explicitly  must  direct  tbelr  business  to  an  underwriting  bank 
In  order  to  maintain  satisfactory  access  to  credit  and  other 
relationships 

Clause  IS)  appears  to  be  directed  at  the  practice  of  a  bank 
acting  aa  an  underwriter  and  at  the  ssae  tia>  purchasing  bonds 
for  its  Own  invetment  account  before  the  bonda  are  aada  available 
to  the  public.  In  a  rlaing  bond  aarkst,  such  a  practice  denies 
Otber  Invaators  —  non-undarwrltlng  bonks,  other  institutional 
purchasers  and  individuals  —  the  right  to  buy  at  the  initial 
public  offering  price.  This  bank  abuse  ia  in  direct  conflict 
with  long-established  fair  trading  practices  in  corporate  under- 
writing enforced  by  the  National  Association  of  Securities 
Dealers.   But  Clause  (5)  does  not  prohibit  insider  preferences  - 
.lAile  a  bank  is  prohibited  from  purchasing  from  Its  own  under- 
writing account   It  is  expressly  permitted  to  purchase  directly 
fron  the  underwriting  syndicate  ot  from  another  aaabar  of  the 
syndicate. 

The  final  sentence  of  Section  1  of  H.R.  1S39  purportedly 
prohibits  coi^ercial  banks  troa  underwriting  induatrial  revenue 
bonds.  However,  the  teca  is  defined  as  e  bond  'payable  solely 
from  rentals  received  by  the  Issuer  Eioo  private  entitles  ' 
Since  many  industrial  revenue  bonds  are  not  payable  from  rentals 
at  all,  but  are  payable  from  proceeds  of  loans  installment  sale 
agreeaenta  or  guaranty  arrangements,  3  bank  would  simply  have  to 
change  the  nature  of  the  aeeutity  arrangenent  in  order  to  have 
underwriting  authorisation.   By  contrast.  Section  103(b) (2]  oE 


r  glOO-b  (HcKinney  1971] i  6  7a. 
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finally.  Sactlon  2   of  H.R.  1539  taqnircs  tb*  SaccBtscy  of 
tb«  Ttaasnry  to  aubalt  annual  raporta  to  Congrasa  on  tha  dlatclb- 
utlon  of  Inatltutlonal  bualnaa*  In  undacwritlng  and  daallng  In 
auniclpal  bonds.   IE  la  difficult  to  aaa  how  aubalaalon  of  auch  a 
raport  would  provlda  an  adaquata  aafaguard  agalnat  bank  deal- 
nation  of  cavanua  bond  underwriting  and  tha  conaaquantlal  daslaa 
of  Bany  dealar  flnu.   It  ia  cartalnly  wlahful  thinking  to  ba- 
lieva  that  Congreaa  could  roapond  In  tiaa  to  cortact  tha  hara 
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TAX  AOVMfTASES  OF  COHHBRCIAL  BANKS 

IN  [JNSERIIBITIIIG  HUHICIPAL  BONDS  AND 

GOVSRHMZRT  SECURITIES 

1.  A  bank  wblcb  pucchasea  taj(-«s«apt  ■•curltlva  wlcb 
dtpoaltocB'  fundi  (wbtcb  «£•  fedatally  inauied)  la  nonathelaaa 
•ntltlad  to  a  daductlon  far  intecast  paid  on  depoaltora' 
accounta,  unlaaa  there  are  clrcuaatancaa  denonatratlng  a  dlract 
connactlon  batman  tbe  borcowlng  and  tba  tBs-axa*pt  inTestawnt. 
ft  btokat-daalBC  ii   not  allowad  a  daductlon  tor  tntarast  on 
Indebtedneaa  Incurred  or  contlnuad  to  purehaaa  or  cacrjr  taz- 
•xeapt  aecueltiaa. 

RaTenne  Ruling  61-232,  I961'-2  C.B.  SB,  atataa  that.  It  a  bank 
purchases  tax-eienpt  securities  wltb  depoaltora'  funda.  It  will 
nonetheless  be  entitled  to  a  daductlon  for  Intaieat  paid  on 
depoaltora  accounts   internal  Revenue  Code  CISC*)  S265(2), 
which  dlaallowa  s  deduction  foe  nterest  on  Indebcednass  Incurred 
or  continued  to  purchase  or  catty  tax-exempt  securities,  ba«  no 
application  to  this  state  of  facta  bacauaa  indebtedneaa  to 
dapoaltoca  ia  not,  pursuant  to  tha  cevenU«  ruling  conaidered  to 
ba  incurred  oi  continued  to  purehaaa  or  carry  tas-aaeapt 
•ecucitiaa. 

Revenue  procedure  70-20,  1979-2  C.B.  499.  providaa  additional 
guidelines  In  thia  area,  statirtQ  that  a  dednctioa  foe  auch 
Interest  ulll  be  allowed  unless  there  are  clccumstances 
deaonatraclnq  a  direct  connection  between  the  borrowing  and  the 
tax-exempt  investment.   The  revenue  procedure  atatea  that  a 
direct  connection  will  ordinarily  not  be  inferred  in  cesee  auch 
49  bank  deposits,  ahort-teroi  notet  Eurodollar  deposita,  federal 
fund  tranaactlons  and  the  like   Thia  principle  of  no  direct 
connection  is  only  a  presuaption  which  can  be  rebutted  ia  the 
event  of  unuaual  facts  end  clrcunstances   In  addition.  Interest 
paid  or  incurred  on  long-teca  Indebtedness  ia  also  deductible  if 
there  ia  no  direct  connection  to  the  tax-eseapt  Inveatnent. 

In  Revenue  procedure  72-18,  1972-1  C.B.  740,  the  Internal  Revenue 
Service  provided  guidelines  with  reapect  to  certain  altuatlona 
not  covered  by  Revenue  Procedure  70-20.  It  held  that  there  ia 
direct  evidence  of  a  purpose  bo  carry  tas-eseapt  obligations, 
thua  requiring  the  application  of  3265(2),  where  such  obllgatlona 
are  used  as  collateral  for  Indebtedness.   However  Revenue 
Procedure  7S-34,  1970-3  C.B.  535,  provides  additional  protection 
for  banks  by  Its  conclusion  that  S2fi5l2]  has  no  application  to 
bank  borrowings  of  Tcsasury  tax  and  loan  funds  wblcb  ace  seeuced 
by  pledges  of  tax-exenrpt  obligations,  despite  tbe  rule  aet  forth 
in  Revenue  Procedure  72-18. 

In  Revenue  Procedure  80-55,  1980-2  C.B.  849,  an  atteapt  was  made 
to  cut  back  on  the  extent  to  iriilcb  banks  are  effectively  axesipt 
froa  the  application  of  3265(2).  It  concluded  that  banks  which 
received  tlae-deposlta  of  state  funds  which  were  collateral iaed 
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with  tu-vzeapt  obllgctlona  would  b«  subjact  to  S2C5(2), 
rasulting   in   non-dMluctlbLllty  of   tha    Interest  paid  on    aucti 
dapoalta.      This   revanua   procedure  produced   a  furoc    aaong    ttaa 
natloD'a  coMiaEcial  banlcB,    ^n:cn   is-j.r-i'-'^.    :  caMpaign   t 
It.      Aa  a  direct   raanlt  at    -Jn-.  oc;cs.:.:-,   HaTei 

55  ma    Eavoked   by  the  Intecnal   Savena-   £?,.-- 

Procedure  Bl-16,  UBl-17  I.R.B.  33.  Mr.  Oapoton  at  tliat  tla* 
coHMeoted  on  the  advantaqa  th\ia  pzoviit4  coiMetclal  banka  wblch 
■Ight  be  coaaldarad   In  any  Alaas-Steagalt  review. 

A  broKar -delict  i«  net  allowed  any  dadoetica  Cor  Interast  oo 
iodabCedness  tBcartad  ot  contliuMd  to  piurchaaa  or  carrr  tax- 
txsBpt  lecurltlas,  ondat  ISC  8265(2). 

ttndei  Sawaane  Procadura  72-lS,  citad  abewa,   Indabtadnaaa    lacurrad 
or  coneiaued  tot  the  general   purpose  of  earrrlag  on  ■  brokaxaga 
business  which  Includes   Cba  purcbasa  of  both  taxable  and   tax- 
a««at>t  o&llgatiansr   vtiare   the  proc»«<]>  of   ttia  borrowing  cannot  ba 
dltactlf   uaccd.   is  treated  as   indebtedneii   l;)ci:::ed   or  contlaiiad 
to  pcrcfiaae  or  carry    tai-eieape  obllqatio&s    ia   ;be   saae    ratio 
that  tba  bEOkeraqa'a  luera^c  porcColio  at  ux-aieant  obllgaciona 
bears  to  its  average   total  aasata  duclaq  tbe  taxable  year. 
Interaat  on  that  part  of   the   Indabtednasa   la  oon-dadocelbla  oadar 
S2S5(2). 

IC  bank  daalars  are  able  to  mdarwrita  all  aoBtclpal  raranoa 
booda  tba  valoa  ot  the  dedi^cticn  >ay  u«ll  ba  asbatantlallr 
incraaaad  as  will  tba  banaClte  to   tb«  bank  daalars  with 
conaaqnant  additional  cost   to  the  Treasury, 

I.     &  bank   is  pern:::-?;:  a  dadoctloo  foe  tba  partial 
wocttlleasF.eu  of   SectU:      -:(q)(2)     '      ^iMnrltlcs.    and  aay 
Mtatl:9h    a   resecve  for   baa  dabta       :    iied  tc  sach   aecuritlaar 
elalaiog  a  dadoetioo  baaed   opon  a        j^ enable    estLaate  of  tb« 
portion  of   suc^   '<•-'-    •  b«  which    .  ■ ,-    :3V<.   ^eC'tilnas  will 
arantnally  ba  uncollectible.      A  broker-dealer    la  anlj  pemlttad  a 
deduction    for  Buch   securities,    upon   a  detecai.iitlon    ttst   thay    aza 
totally  aoctM-^-  .-'   secii;'.-i«9   »:#  s«ld   (or 

Inreataeot.   sr,.  or  Idered  to  ba  capital   ia 

nature .      ISC  s .'.  ■  "  ■'■'■■:  (a)    and  1236  ptoride 

traasltiooal    :'_-■■=.,    but    ;  ■.."£   ars    r^t   pertinent    to    thla 

analysis  IRC    j!B2(c)  - :  ;  - -.-i -rlly  an    idva-ita^   for   a 

COaBerclal  bar.t      since    altbouqb    it  may  banafit    ;:oa  ordlnaiv   loan 
traataanc  apcc   tn-  sale,   at  a  loaa,  of  a  seeucity  beld   for 
iavestaant,    the   rule  would   ba  detrlaantal  upon   the   sals  of   tba 
security  at  a  profit. 

IBC  8582  (a)   provides   that  a  LjMirclal  bank  aay  take  a  dadoctloa 
under  IKC  38166    (a)    and   (b)    for  tbe  total  or  partial 
aoitUessness  of  a  security  as  defined   in  IKC  8165  (gM2)  (C) . 
ttac     SI  16!-'!(a)(3l   defines  a  Section  16S(9M3)(C)   aecnrity  as  *a 
bOQd     dcbentuce,   note  or  certificate,   or  other  svldance  ot 
ladebCedness  to  pay  a   fiied  ot  detervinable  bih  of  aonay,   wblcb 
has  been  lasued  with   Interest  coupona  or   la  teglstarad  form  by  a 
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doRvstIc  OE  foralgn  corporation  ot  by  any  govariuiant  or  political 
aubdivlsion  thacaot.*  IRC  SS82(al  paraits  tba  astablishaant  of  a 
Easacva  Coe  bad  dabta  for  a  Sactlon  16S|g)(lHC1  sacucltyi 
allowing  a  deduction,  under  IRC  51fi6(c),  for  a  ceasonabla 
aatikat*  of  th«  portion  at   such  Becurities  which  tha  bank 
dataninaa  wtll  eventually  be  uncollectible.  Sucb  a  raaarva  is 
in  lian  af  a  bad  debt  deduction  only  for  Chose  spacific 
sacuritias  dafinitlvalv  dateralnad  to  be  uncollectible. 

A  broker-dealei;  vould  only  ba  persilttad  a  deduction  tor  a  3action 
165(g)(2)(C)  sacurity  upon  a  determination  that  it  is  totally 
wortblass   Reduction  la  value  is  racognizad  prior  to  sucb  a 
iJeter»i nation  only  If  tha  security  is  sold. 

IRC  S582(c)  provides  that  the  sale  or  exchange  by  a  bank  ot  a 
bond,  debanture,  note  or  cartlCicate  or  other  avldanca  of 
indebtednaas  will  yield  ordinacy.  not  capital,  gains  and 
loasea.  A  broker -dealer  aleo  recognizes  ordinary  gains  and 
losses  upon  tha  sale  of  such  securities,  except  that  In  the  case 
of  securitlea  held  for  Inveatnent,  any  gain  or  loss  la  capital  In 
nature.   ISC  81234. 

3.  A  bum  is  parBlttad,  tor  tuabla  yaacs  beginning  bafora 
January  1,  1988,  to  add  to  Its  rasacva  for  bad  debts  on  'eligible 
loans*  by  use  of  the  parcentaga  aatbod,  which  wmf,    dapending  upon 
a  bank's  actual  loan  azpariance,  allow  a  bad  debt  deduction  in 
axcasa  of  tha  bank's  actual  bad  debt  loaaes.  A  broliet-dealet 
engaging  in  loan  activity  Is  llHitad  to  a  bad  debt  deduction 
basad  upon  ita  actual  esperianca. 

IRC  3585  allows  banks  to  add  to  their  resarv*  for  bad  debts  on 
'eligible  loans'  by  oslng  either  the  percentage  method  or  tha 
expaclence  aathod.   (Rag.  81. 585-3  defines  'eligible  loans'  as 
non-lnsuied  loans  Incuccad  In  tba  course  of  normal  custoaei  loan 
activities,  excluding  loans  which  are  functionally  related  to  tha 
trading  or  InvesCnent  poaitlon  of  the  bank  or  the  naintenance  01 
adjustaant  ot  Ita  liquidity  position,  8ection  165(gl(2)(C) 
securitlea  ate  specifically  excluded  tcoa  the  definition  of 
'eligible  loans*  under  the  provisions  of  IRC  8585.) 

Tha  percentage  Method,  II  opposed  to  the  experience  aathod,  la 

not  based  on  tba  bank's  actual  bad  debt  experience  but  allows  tba 
reserve  to  be  Maintained  at  a  specified  percantaga  of  eligible 
loans,  even  If  sucb  percentage  exceeds  its  actual  bad  debt 
loaaes.   The  allowable  percentage  at  which  the  reserve  nay  ba 
saintained  is  1.8  percent  Cor  taxable  yeacs  beginning  before 
1976,  1.2  percent  for  taxable  years  beginning  aftec  1975  but 
before  1982,  1.0  percent  for  taxable  years  beginning  In  1982,  and 
O.ti  percent  for  taxable  yeara  ibeglnninc  after  1382  And   before 
I9flS.   The  percentage  method  Is  not  available  Cor  taxable  yeara 
beginning  after  Oecenber  ll,  1987.  The  Senate  Coaalttee  Report 
whlcb  accoapanied  the  Tax  ReCora  Act  of  19S9,  In  ita  diacusslon 
of  ISC  S585,  atated  tbat  the  average  bad  debt  axparlanca  tor 
banka  tor  tha  previous  six-year  period  had  bean  0.2  percent. 
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3*i»t*  Coaaitttte  Report.   91st  Congrvsa.   lat  8««aioa.  3.   ttmp.    No. 
91-S51(1969115<.     Us*  oE   th*  p«rc«otag«  Mtbod  tbcrafor*  mtrti    In 
tact,  depending  upon  a  bank's  actual  •zpertsncei   allow,   foe 
tozabl*  yaars  baqinnlng  tMCoca  I98B,   a  bad  dabt  daductlon   in 
•aeass  ot   Its  actual  bad  dabt  loaaas.     ILcgoBanta  iMca  sad*  at  tb« 
tlaa  oE    tba  conaldaratlon  ot  KKTX  that   bad  dabt   axparianc*  was 
hlghar  but  rasults  would  be  th*  saae,   aioe*  th*  parcaatag*  aetbod 
would  be  elected  only  IE   It  Is  aore  beneElciol  ttisn  tbe 
experience  aethod.     Any  such  'excess*  deduction  Is  subject  to  tba 
Blnla<H  tax  on  tax  preferences  under  ISC  357 (a)  (7). 

A  broker-dealer  who  eagagaa   In  loan  activity,  soch  as  the  aeklng 
of  aargln  loans,   ta  limited  to  a  bad  dabt  dednctloa  baaed  upon 
Its  actual  experience,   under  ISC  SlC6[c).     Cf.     S.W.  Coe  h  Co.   t. 
Dallaan.    (Cfc-T)  S4-J  osic  P9(S7. 

4.     The  'Ul-3«T*e8'  prOTlaioaa  ot  EBCA  g«T«  the  cMeNrclal 
banks  a  aasslve  tax  subsidy.     IE,   as   is  eatlaated  coaaareial 
baoka  Isaoa  9150  billion  oE  thesa  certificates,   the  loss  to  the 
Treaaury  anpftortlog  the  benefits  to  be  gained  by  tbe  coMserclal 
banks    [which  are  generally  not   in   Clnanclal  dlttlcnlty  as  axe   tba 
ttulEt  Instltntlons)   could  be  as  aocb  as  912  billion   (kasua*   that 
9150  billion  would  otherwise  be  raiaed  by  taxable  eertiflcatea  of 
deposit  at.   aay,   16  percent,   to  taxpayera  with  aar9iiial  rate*  eC 
between  30  sad  SO  percent! 

9150  blllloa  X  16%  I 
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Harch   27,   1981 


lOWMMOI.OYNVN 


Tha  Bonotabla  John  G.  Bvlmann 
Conptrollar  of  th«  Currancy 
490  L'Enfant  Plaza,  S.H. 
Washington,  D.C.  20319 


Oaar  He.  Balaanni 


H«  hav«  noted  eba  ptass  capotts  of  your  ataff's  concern  wltb 

tha  lacently  davsloped  ptactice  of  luppOEting  tax~«xempt ,  bank- 
undarwt iting-eligible  Eavanu*  bond  iaauas  with  bank  lettera  of 
ccadit.   Having  carefully  followed  tha  growth  of  the  use  of  thia 
device  over  tha  last  year,  tbe  Securitlea  industry  Association 
■harea  tha  concern  of  yout  office,  we  believe  that  the  multiple 
roles  of  a  bank  in  these  situations  providing  key  banking 
services  and  acting  be  a  member  of  tbe  undeiwriter  group  raiae 
secioua  queations  involving  conflict  of  Intetesta  and  unfair 
practical.  While  this  letter  does  not  address  tbe  aoundnesa  of 
this  banking  practice,  we  believe  there  may  be  questions  to 
consider  in  that  regard  as  well. 

We  support  your  thorough  review  of  tbesa  transactiona  and 
urge  you  to  initiate  atepa  to  prohibit  nultiple  roles  of  banks  in 
Cax-exeopt  revenue  bond  financings,  which  now  include 
underuiiting  the  issue,  providing  a  supporting  letter  of  credit 
and  providing  investment  contracts  tor  funds  pledged  for  the  sane 
bond  Issue, 

Tbe  best  way  to  illustrate  our  concern  with  the  present 
situation  Is  to  relete  the  relevant  features  of  a  lecent 
trangaceion  as  described  in  public  disclosuie  materials   We  have 
selected  the  recently-closed  5150,000,000  Brevard  County  Housing 
Finance  Authority  Single  Family  Mortgage  Revenue  Sonds  £eties 
1980  B  as  a  typical  financing.   Like  the  other  major  transactions 
using  the  letter  at  credit  device  whicb  have  been  highly 
publicized,  these  revenue  bonds  were  Issued  to  finance  aortgages 
on  single  faaily  houses.  Tb*  bonds  were  underwritten  by  a 
syndicate  managed  by  Kidder,  Peabody  t   Co.  Incocpocated, 
Southeastern  Municipal  Bonds,  Inc.,  and  Citibank,  N.A. 


dbyGoot^Ic 


Thcrafoca,  Citibank  csceivad  a  portion  of  th«  £«■■  as  a  >aaagiiig 
und«rwrit«c.  in  addition.  Citibank  had  tvo  boc*  eoIsi  in  this 
financing,  ic  pcovided  a  'latter  oE  ccadlt'  to  fund  pa^^aaata  to 
bondbol«ars  axBcclsinq  c«rtain  rlghta  to  tandar  bonda  for 
purebasa.  it  also  pcovidad  an  Invastnant  agtaanant  undar  wfalcb 
subatantial  aaounta  M9t*  to  ba  Invastad  at  aatabllahad  intatast 
ratas  oval   tba  taia  o£   th«  bond   iiaua. 

A   small  portion  of  tfaa  ravanaa  bonds  ara  statad  to  matura   in 
tha  yaars   19B2   thiough  19B3.     Tba  balanca  of  $146,450,000 
ptlnclpal  anount    (tbe  'Option  Bonds* )    aEa  statad  to  xatura   in 
2013.      Option  Bonds  wblcb  bava  not  b««n  redeemed  aca  aspactad    to 
be   retired  by  sandatoEy  sinking  fund  redenption  fEos  aoctgag* 

Ky«aats.      Each  option  Bond   antitles   tba  boldas   to  tender  bis 
nd  foe   purchasa   at  par  on  annual  principal  payment  dates 
conmencing  In  1986,    If   tba   bonds   aca  not   then   in  default. 
Altbough     in  fora,   tba  purchase   is  aada  on  behalf  of  tba 
AutboElty,    the   tender  price   Is  payable  solely   from  drawloga  mad* 
on  tha  latttr  of  credit    [aftar  exhaustion  of   any  available  funds 
from  iDOEtgage  payraents  and  prepaynents)  .      Furcharaoc*     tha 
Authority's  obligation  to  reinburse   tha   bank  under   this 
arcanqenent   la   strictly   llmltad.      Tba  reinbursment  cdillgatioB  1> 
secured   solely  by  tba  bonds  purcbasad  witb  drawings  undat   th« 
letter   of   creelt  ragardlass  of   their   tben  itarXet  value.     The; 
will  ba   takan   into   Inventory    at   pac    and   not   at   their   narkeC 
pricsf    since  no  marking-tO-lnarHet   requirenenc    is   applicable,    tba 
inventcry   of   bonda  purchaaed    aay   aell    be  overstated    in  value    at 
tha    tine    of  purebasa.      Bonds    uhicb   haoe   been   tendered   and 
purchased  fron  aaounts  dsawn  undac   tbe  lettei   of  credit  scaain 
outstanding  for    all  purposes,      foe  asaHple,   thay  shara  the 
saeuclty  for   tha   bonds  on  a  parity  with  all  other  bonds  and  arc 
included  with  other  Option  Bonds   in  tba  randon  selection  proeass 
foE  mandatocy  sinking  fund  radanption.     Tba  bank  aay  retain  or 
sail   those  bonds   in  satisfaction  of  tha  Authority's  obligation. 
Retention  or   sale  of   tha  bonda  appaSES  to  be  the  bank's  axcluaiva 
source    for    celnbuEsenent. 

Citibank    Itself   has    acquired    the   right   to  axaccis* 
significant  control  over   the  Authority's  progran  which  ralataa   to 
tbe   letter   of   credit  obligations.      It  can  direct  tha  bond  trusta* 
to  sell  off  the  pool  of  mortgages  which  secures   the  bonds  and 
conaence   proceedings    to    redecn  all  bonds   than  outstanding   at 
par.      In   this  event,    tha  bank  is   required  under   Its   latter  of 
credit  atrangenent   to  provide  only  those  funds  which,   togathar 
with  the  aaount   realized  by  liquidating  the  nortgaga  pool,    la 
needed   to  redaea  the   bonds   at  par. 

Tha  bank  racelvaa  a  vary  substantial  fee  for  providing  tha 
IctteE   of  credit.      In  the  Brevard  County  Housing  Authority 
financing,   Citibank   is  to  receive  a  semi-annual  fee  of   .45%  of 
tha  principal  amount  of  Option  Bonds  Outstanding    (aoca  than 
51.310,000  annually  prior  to  commencement  of  aotortiiaclon  of 
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Option  Bonils] .     Th*  bank  also  c«ceivas  an  additional  fe«,  payabla 
tioa  aoounta  camalnlng  under  tbe    indenture  a£taf  all  bonds  ara 
ratlrad.     This  fa*  will  constitute  Clie  pcesent  value,   as  of  tba 
date  of  actual  paynant,   of  a  bypotbetical  atcean  of  seBl-aimual 
paynants.     The  discount  cat*  to  be  applied  Is  B.993t,     The 
bypotbetlcal   Btiean  of  paynants   cepcesents    the   uaounta  which,    if 
tbay   had   b*an   added   to  eacb   base    fee   payrnene,    woul<3   have   cdise^ 
tb«  base  fee  amount  to   .S6(it  senl-annually.      rh*  actual  aaount  of 
tb«   fees  paid  under  the  pro^CAn  will,   of  coursei  depend 
principally   upon  mortgag*   pe*payn«at   experience.      Based   upon  TEA 
mortgage  prepayment  statistics,   tba  cumulative  aaount  of  tb* 
semi-annual  base  fe*  of   .45%  would  *icaad  $30  ■lllion.     Tba 
termination  fa*  would  ba  payable   in  addition.      (In  contrast,   tba 
total  undarwtitecs*   discount  in  this  bond  issu*  was  $3,750,000.] 

Th*  focnat  for  payment  of  lattac  of  uedit  fees  in  th* 
s*veeal  financings  und*rtak*n  to  dat*  has  oaciad,     A  semi-annual 
fee  is-  typical.     Additional  fees  or  termination  fees  ace  also 
typical.     Th*s*  may  b*  paid  'op-front*  from  bend  proceeds  or, 
after  tb*  bonds  bav*  b««n  paid,    freei  excess  non«y.      Zn  «acta  cas*, 
the  amount  of  the  fee  bss  been  substantial,   tar  exceeding 
underwriting  fees. 

Th*  third  1*7*1  of  involvement  by  th*  bank  is  its  investaent 
contract  with  the  bond   trustee.     Dnder  that  agr**mant,   bond 
proceeds,    rescrv*   funds,    DOit^age   revenues  and   asccas  moneys  will 
be   invested  at  specific  rates  in  unsecured  Inter as t-b*aring 
deposit  accounts  of  or   invested  through  tbe  bank.     Investor 
confidence  in  th*  feasibility  of  single  family  mortgag*  r*v*nue 
bonds  depends  largely  on  income  fron  investment  of  pledged 
funds.      Tbe  structure  of  tbis  type  of   bond  issue  Is  based  on 
yield   assumptions  which  axe  subjected  to  elaborate.    Independent 
verification  procedures.     Tbe  ability  to  show  tbe  potential 
investor  a   stable  rite  of  return  on  the  numerous  investments 
which  must  be  made  from  time  to  time  over  tb*  30-year  life  of  a 
single  family  mortgage  bond  program,   while  at  tb*  3^^ne   tiiH 
assuring  him  that  these  investments  will  be  sacur*     undoubtedly 
aids  th*  effort  to  market  the'  a*w  issue  successfully.     Th* 
purpos*  of   the   investment  contract  is  to  establish  Citibank  as  a 
sacur*  aoufc*  of  stabl*  income  in  accordvic*  witb  statad 
assumptions . 

fr*  believe  that  bank  psitlclpatlon  in  these  several  roles 
raises  significant  issues  whicb  abould  be  addressed.     Thes* 
issu*s  can  b*  9roup*d  into  two  principal  policy  ar*as:      (1) 
conflict  of  int*r«sts  and    (2)   unfair  banking  praetleas. 

Conflict  of  Interests 

Eacb  of  the  coles  performed  by  tb*  participant  bank  glv*s 
ris*  to  a  distinct  s*t  of  int*r«sts.     Conflicts  batw**n  the 
bank's  interests  in  one  role  and  Its  Interests  in  another  rol* 
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could  Inpait  tha  bank's  judgnant  as  to  iaportant  dutlaa  and 
creata  tba  pcccaption  o£  divided  loyalties.   Do«s  a  bank,  aeting 
as  a  managing  undarwrltcr  with  tb«  potsntlal  o£  obtaining  vary 
laiga  fsas  tor  providing  s  lettsr  of  cradit,  have  an  improper 
pEomotlonal  staka  in  bringing  Issues  to  narkat?  Thra*  aisnplM 
follow. 

I.  Tbs  ralatlonahlp  b«tw««n  tha  Intacast  rata  on  ttaa  bonds 
and  th«  pcobsMllty  Chat  th«  bondholders  will  asarclsa  tbair 
option  rlgbts  creaces  conflictinq  intacasts.  Ones  tba  sacurity 
for  a  bend  Issua  is  sitiblishad  tba  underwriter  md  iisucc  oust 
agcea  on  tbe  interest  ratal  at  ubich  the  bonds  will  be  ofCsrad 
Rates  should  bear  a  direct  relationship  to  the  conpensatlan  paid 
to  the  undetwcitec  u  a  discount  froa  the  psice  of  tbe  bonds  to 
tbe  public.  AH  tbe  inteceat  rates  are  reduced,  tbs  risks  and 
effect  Involved  In  offering  the  bonds  [and  the  value  received  b; 
the  Issuer  for  tbe  underwriter  s  conpensationl  are  increased. 
However,  If  the  bank  is  also  the  provider  of  tbe  letter  of 
credit,  a  factor  which  is  extraneous  to  the  relationship  between 
the  Issuer  and  underwriter  may  influence  the  bank  i   decision  to 
accept  an  interest  rate  for  a  given  level  of  conpensatlon.   Tba 
bank  is  awaie  that  bondholderi  are  likely  to  exercise  their 
option  tights  in  the  future  only  if  the  market  provides 
sltarnativB  invaatnents  which  bear  a  higher  interest  rate  than 
the  rate  on  the  bonds.   Thus,  as  the  tx^nd  intersEE  rates  are 
increased,  tbe  probability  that  the  bank  will  have  to  aaka 
paynents  under  its  letter  of  credit  decreases.   Because  of  the 
bank's  interests  under  the  letter  of  credit,  it  has  a 
disincentive  to  work  with  the  issuer  to  produce  tbe  bast 
available  Interest  rates  for  its  bonds. 

II.  Tbe  BecbanisB  for  paying  tba  latter  of  credit  fees 
raises  a  difficult  conflict  of  interests  question.  As  described 
above,  the  fee  has  two  components:  (1)  a  seiol-annual  peynant 
equal  to  a  percentage  of  tbe  outstanding  option  bonds,  and  (ii) 
an  additional  fee  oc  termination  fee  in  a  stated  anount,  payable 
froB  bond  proceeds  or  froa  any  excess  revenues  after  the  bonds 
are  paid.   If  the  fee  Is  to  be  paid  prior  to  the  retlrsBent  of 
the  bonds  (I.e. ,  from  mortgage  payaants,  Investvent  income  or 
bond  proceetls) ,  it  constitutes  a  use  of  revenues  or  revenue 
producing  assets  which  would  otherwise  be  available  for  psynants 
to  bondholders. 

It  is  in  the  Interest  of  tba  bank  providing  tbe  letter  of 
credit  to  have  tbe  fee  paid  from  bond  proceeds  or,  to  a  lessar 
extent,  from  mortgage  revenues  or  investnent  earnings.  Tba  bank 
thereby  rec.eives  Its  fee  prior  to  the  tine  all  bondholders  era 
paid.   AS  a  managing  underwriter,  however,  the  bank  should 
negotiate  for  a  workable  financing  which  provides  the  issuer  with 
Che  best  available  Interest  cost.   To  achieve  this  result,  th« 
underwriter  should  advocate  a  structure  which  provides  security 
to  the  bondholders  without  impairing  the  issuer's  ability  to 
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fulfill  its  public  purpoB*.  T&a  bank,  as  undcrwritar,  should 
advocate  paynant  trom   axcaas  «on«ys,  altac  tba  bondholdacs  bav* 
baan  paid.  Thus,  In  negotiating  tha  allocation  of  tba  faa  among 
bond  procaada.  Mortgage  and  inveataant  rcvaauas  and  axcasa  funds, 
tba  iatactats  of  the  bank  providing  tb*  lattar  of  ctadic  and  tba 
bank  aa  as  undarwritar  ara  in  conflict. 

HI.  Tha  Banaglng  undatwcitar  alao  partlclpatas  in 
structuring  tha  businaaa  taraa  of  a  bond  issua.   It  aaaks  to 
establish  a  sat  of  rulas  tor  tba  financing  and  tba  issuae's 
oP'Biations  which  aia  pcactically  workabla  wbila  pcovidlng 
»asonabIe  aacurity  to  the  bondhold«r3  >■  wall.  Tb«  undarwcltar 
should  seek  to  balanca  flexibility  foe  tha  issuer  with  caaaonabla 
control  by  tha  bond  docimants  for  th«  bondbeldars.  kftar  It  ia 
satisfied  ttaat  tha  taraa  naat  tbaaa  standards,  tha  iindarwcitat 
aasuras  itsalf  that  tba  lasuai  has  fully  disclosad  the  earns  of 
tha  offering  to  the  prospactiva  bondholders. 

Tba  underwriter  does  not  sarva  tba  interests  of  tba  issuer 
or  the  bondholders  if  the  teens  could  result  in  technical 
defaults  wbioh  ara  not  naterial  to  tha  bondholders'  prospects  for 
paynent.   This  could  lead  to  serious  consaquancit  If  tbe  bond 
truatae  believes  that  tbe  docuaants  give  it  no  choice  but  to 
enforce  tbe  tanas  strictly.  This  kind  of  strict  anforcnaaDt  Is 
not  in  tbe  bondholders'  priaary  interest  -  to  be  paid  according 
to  initial  expectations. 

Tba  provider  of  the  letter  of  credit  has  aucb  different 
interests.   The  option  cannot  be  exercised  if  the  bonds  ara  in 
default.  The  likelihood  of  the  bank  being  called  for  paynent 
under  the  latter  of  credit  decreases  each  tiae  a  technical 
default  is  included  in  tha  tarns  of  a  financing.   In  the  aitrene 
case,  it  is  not  difficult  to  laagine  a  bank  laying  a  ninefiald  of 
defaults  wbicb  eould  be  used  to  postpone  or  avoid  payaents 
otbaruise  to  be  made  under  its  Letter  of  credit  obligations. 

unfair  practices 

The  aultiple  involvenent  of  tbe  banks  in  these  transactions 
as  nanaging' underwriter,  provider  of  the  letter  of -credit  and 
provider  of  the  inveatnent  contract  presents  t&e  appearanct  tbat 
the  banks'  ability  to  provide  credit  Services  has  been  used  to 
gain  inclusion  in  tbe  nanageaent  group.  The  linkaqe  of  these 
banking  services  (tbe  latter  of  credit  and  investment  contract) 
witb  participation  in  tbe  nanageaent  group  suggests  unequal 
conpetltion  and  inappropriate  leverage. 

rurtheraore,  a  latter  of  credit  in  a  transaction  as  large  aa 
the  typical  single  fanlly  aortgage  financing  would  be  credible 
only  if  issued  by  a  very  large  bank.   Tha  financing  we  chose  as 
an  exanpla  involves  a  potential  exposure  in  excess  of 
$14S, 000,000.  The  nagnitude  of  tha  fees  wbicb  the  banks  have 
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b««n  abl*  to  obtain  has  lad   to  public  spaculatien  whvtbar   isau«r< 
bava  any  opportunity  to  ntgotiata   ft««ly  or  whether   a  nonopoly  or 
naat  aonopoly  situation  axlats.      it   thaaa   tran««ctioni  ac* 
-liDited   to  only  a  law  banks,   and   it  tha   lattar  of  cradit  fiorsae 
1:3   Inpoctant  to  gaining  accass   to   invastots   in  today's  turbulent 
bond  aa;l<<!t5.    th«  potantial  lavaraga  of   tha  banks  wbich  ara 
capable    oi   prouiding    a    lattar   of    ceadlt    is   Isposing.      Tba    rasults 
could   include   unfair  pricing  of  tba   faa  as  wall  as  a  linkaga  of 
uRwantad  sarvicas,   such  as  undarvrlttng  and  an  Invastnant 
contract,   to  tha  lattar  of  cradit. 

Finally,    playing   all   tliraa   rolas  gives    tha   7ary   laiga   banks 
an   opporCunity   to  usa  tha  level  of  coapanaation  for  each 
individual   servica  to  foreclose  coapetition  because  of  the 
anamons  lavarage   It  gains  froa  providing  a  letter  of  credit. 
Each  of   tha  services  could  be  provided   separately  just  as 
afflclantly.      If,   howaver,   a  bank  wera  assured  of  selection  for 
tba   lattar  of  cradit  rola,    it  could   also  assure   itself  of   the 
investnant  contract  position  by  reducing  Its   required 
ccoipensation   for   tos   Insestraent  contract  while   increasing   the 
letcec   of   credit   commission.      It  could  do   the  aana  with  respect 
to  the  fflanaging   anderwritai  fees.     The  potantisl  for   such 
■anipulation   is   inescapable  uhire  tba   Qankj  offer   these  discrete 
sareices   as   a  package  or  uheia  providing  one  service    (i.e.,   fcbe 
letter  of  credit]    is  conditionad   upon  gattina,   or  oaed  to  get, 
the  other   business. 

It  i*  prematura  to  suggest  that  any  of  these  arrangeaaote 
involves  criminal  violations  under  the  federal  antitrust  laws 
such  as  12  O.S.C.   S  1572.     Ne   are  not  privy   to  all  of  the   facts 

surrounding   the   negotiation  of   tteia   financings.     Nevertheless, 
it   is  clear   that   t^e  Comptroller    should  not  a*  confined  to  the 
technicalities  of   tha  antitrust  laws   in  seeking  to  eliminate 
actual  or   threatened  predatory  practices  and  situations  in  wblch 
unfair. advantage   is   inherent. 

The  appe£rance  of  linkage  between  banking  services  demands 
further  inquiry.  Congress  has  clearly  stated  a  policv  that  tha 
market  for  banking  services  should  be  freely  competitive.  The 
Comptroller  of  the  Currency  should  further  this  policy  by  careful 
scrutiny  of  these  banking  arrangements  both  to  identifv 
violations  of  eaisting  laws  aa  well  aa  to  idantlfy  appropriate 
subjects  for   new  regulation. 

Furthermore,   by   its  recant  amendment  of  Section  IS  of   the 
Federal  Trade  Commission  Act  to  extend  its  controls  to  banks. 
Congress   has  adopted  a  policy   that  unfair  or  deceptive  acta  ox 
practices  by  banks  should  be  prohibited.     The  situation  described 
and  other   similar   situations  should  be  carefully  reviewed  by   yon 
to  determine   if   this  policy  la  being  fulfilled. 
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H*  taquast  that  you  glv*  Imnedtata  attention  to  tfaes* 
sarloua  qusatlona  oC  conflict  of  IstcceEts  and  unfair 
pcacticea.   Ha  baliara  tha  only  woclcabla  solution  is  to  separata 
undetwciting  aarvicas  conplately  fEoa  banking  services.   If  a 
bank  pcovidas  a  lattac  of  credit  In  a  transaction  it  should  not 
also  aacva  as  an  undarwritai. 

Sincerely, 


dbyGoot^Ic 


'    SECtmiTI 


Octobar    U,    1)11 


BY  tiCSSENCER 

Kan,   Donald   T.   Ra|an 
Sacratar)'  of    tha  Traaiury 
RooRi  3300,  Oapartmant   of    tha  TraMury 
19th  ard  Panntylvanla  Avanua* ,  N.W. 
Vaihlngton,   D.C.      I02IO 
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Donald  T.   Ra|an 
October    19,    19(1 


najor   placa  of    l*|lilatlon  adopttd  by  Con|re)t 
fifty  yean   ago,   hai   aarvad   Ihli   country  vary  well 

markati  lor  Anarlcan  bualnaii.  Yet  the  large 
comMrclal  bank*,  aho  will  be  the  principal 
banaflclarlai  of  thili  rhange,  are  propoiing  to 
dlnmntle  the  Glm'Steagil!  Act  on  a  p  ecetneil 
baiii,  itartlng  tini  wiih  ihe  underwriting  of 
nwniclpal  revenue  bondi.  Ai  you  are  probably 
aware,   H.R.    tD«D,  which  hai  alio  been   filed   thli 

not   only   to   underwrite  all  nunlelpal    revenue 
boridi,   but   to   deal    In  corporate  debt    tecurlilei 
with  other   locurltlai   activity  to  follow. 

Wa  are  oppoied    to  any  pleca-by-place 
dlmantllng   at   Gl**i-Steaiai  I.      W*   feel    that    It 
Congraaa    dacldei    It    li    in   the  national    Interett    to 
review  the  ralatlon*hlp«   between  conmerclal    banki 

i\    Ihe   r    ent   raty,    the  CUia-ltea|aM   Act   and   the 
other    law*  covering    the   relatlonihip  between 
comnercial   bank*   and  aecurltle*    firm*   and   the 
cmvetltlon  between   than.      If   bank*   are  going   to 
be   able    to    Invade   Our    Induatry,    Ihey    ihould   Only 
be   able   to   do  ao  on   even  competitive   tarma . 

There  It  no  urgency  to  the  eon*iderBtlon  of 
thlt  matter  at  thlt  time.  The  eonnwrclel  bank* 
are  qu  te  profitable  currently  In  their  donHitic 
bankiilf  operation*.  There  i*  no  benefit  to  the 
tnun  cipBUtlet  a*  claimed  by  the  large  conmerciei 
bank*.  Alio,  auch  a  move  might  wall  coat  the  U.S. 
Troaaury  many  million*  of   dollar*.      Thaae  are   the 


1.  The    large  corrmerclal   bank*   claim  hundrt 
of  TnlUloni  of   dollar*   of    lavlngi    to 
municipal    iiiueri    If    they  are  allowed   1 
underwrite  all  nunlelpal    revenue  bond*. 
Thlt   claim   i*   untrue  and  wea    dlaproven 
(0  hour*  of   hearing*   before   the  Houle 
5aTikln|  Connlttee' a   Subcornnlttee  on 
Financial    Inititutlon*    In    1)7). 

2.  Comnarcial    bank  entry    Into   the 
underwriting  ot   ail  municipal    revenue 
bond*  will    decre«*e  competition  becauit 
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Donald  T.  Raian 
Octobar  I),  1)11 


rtilch  wa  h«v«  prepared 


Ralph  b.  bMunxio' 
Chairman  of  tha 
Board,  Socurltla* 

Induttry  Aaioclatioi 


Edward  1.  O'Brien 
Praildant,  Sacurltie* 
Industry  A*ioeiatior 


John  Chapolan 
Roger  W.  Uah'le,  Ir. 
Roiar  B.  Portar 
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soHE  siGMiriCMrr  advxhtaces  of  commeikiiai,  banks 

OVER  SZCORITieS  FIRMS 

TO  BE  TAKEN  INTO  ACCOOHT  TO  ACHIEVE  A 

'LEVEL  PLAYING  FIELD' 

Tax  Advantages  of  Co^accial  Banks 
A.     Deduct  lona 

:  of  caciying   tajt- 

-  Partial  wocthlcssnaaa  of  certain   [Sccttoa  165  (g}  (2)  (C)) 
■•eurltlaa  may  btt  dadoctad  and  a  leaarva  mmf  ba 
actablistaad   for  bad  dabts  ralatad   to  soeh  saeocltias  by 
deduction. 

-  Additions  to  lt>an  loaa  cesarvea  »ay  ba  *ada  by  i 
percentage  netbodj  Boia  favorable  than  ezp«rienca 
■atbod  pemttted  aacuxltiea   tlrm».  ' 

a.     Taa  bracket*  are  effeetlvaly  lower  doe  to,   e.g.,   ability 
to  Dtlllsa   foralfn  tax  credits  and  taz-axeapt  Incea*. 

C.     All-Savers  leglalatlon  has  granted  aooraooa   tax  benefits 
(possibly  op  to  fl2  billion)    to  eoMnrclal  banks  to 
enhance  their  profitability,   net  assets  and  casb  flow. 

Bconoalc  Power  of  rowirclal  Banks 


-  Access    to  Federal   Funds  narkets. 

'  Access  to  Federal  Reserve  discount  window 
-Banks  have  Captive  Markets 

-  Trust  Accounts  [Direct  control) 

-  Own  InveatBent  Accounts  (Direct  control] 

-  Correspondent  Banks  (Indirect  control) 
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Multiple  RelBCioni 
consequent  problei 
Intimidation) 


Can  tl«   in  package  of  credit  services  -  ahort-tera  loans, 
letters  of  credit,   lines  of  credit  as  an  induce«enb  or 
requirement  to  become  a  manager   In  underwriting 

Bond  Inventory  not  required  to  be 'valued  at  true  market 
value,  carried  at  cofltt  inflates  asset  value,  permits 
holding  of  securities  for  extended  periods  because  no 
losses  recognised  short  of  sale;  and  avoids  profits,  by 
placenent  in  own  investaent  account.  Securities  flms 
must  nark  to  market  dally  Cor  regulatory  purposes  and 
cannot  avoid  t^e  recognition  of  profit  and  loss  in  any 
transaction. 


■  Exempt   from  registration  retirements  of  Securities  Act. 
-  Mot  subject   to  supervision  of  SEC.' 


October  IS,   1981 
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PROBLEMS   HITB    CCMSIDERATION   OF 

PERMITTIIIC   COMMERCIAL   BAMXS 

TO   UNDERWRITE   HOHICIPAL   REVENUE   BONDS 

AS   PROPOSED   IN  S.1720  TITLE    III 

Banks   enjoy  ■Ignlflcant   coapetitlva   advantages   over    nonbank 
undarwrlteca  -   lower    cost   of   capital,    tas   deductibility  of 
carrying   coats    and   captive  Mckets,    to  naae    the   pclncipal   ones   - 
Baking  cmtpatition  between   the    two   groups    inherently  unfair. 

CoMMicial  banks  have  sought  legislation  to  peralt  tbea   to 
extend  thelc   activities   further   into   the  sacucities   business 
aljwt  alne*    the   time   of   the  adoption  of   the  Glass-Steagall  Act 
in  1933.      The   question    raises    extrenely   complex    issues   and,    tbns    . 
far.   Congress   has  not  decided   to  pecnit   this   extension  of  bank 
activity  because   there   ace   no   compelling    reasons    to   do  so  and 
siany  cotipelllng    reasons   why   no   change    should    be   nade,  t 

particularly  the  special  advantages  enjoyed  by  conaetcial  ' 
banks.  In  1979,  the  Financial  Institotions  Subcomsittee  of  tba 
Bouse  Banking  Comalttee  spent  60  hours  in  hearings  conside'rlng 
the  claias  by  commercial  banks  that  vecy  substantial  savings  to 
punlcipalitleB  would  result  fro»  theic  entry  into  the 
underwriting  of  all  Municipal  levenue  bonds.  Those  claias  w«r« 
thoroughly  disproved  and  the  Batter  not  even  taken  to  a  vote  ia 
the  Subcommittee. 

There  are  sany  who  feel   that  the  Glass-Steagall  Act  itself 
should  be  reconsidered  and   the   securities   industry-  supports   such 
a   review.     Senator  Caen  indicated  at  the   ti>e  of  filing  S.1720 
that  the  Class-Staagall  Act  would   be    reviewed    in   eacly   1982. 
Bowaver,    Title  III   of  S    1720    would  allow  comniercUl    banks    to 
underwrite   all  Municipal    revenue  bonds    (except    industrial    revenue 
bonds),    which    is   a  aajor   change    in  Glass-Steagall.      H«   believe 
tbat  such  a  Major   change   should    only  be   done    In    the    context   of    a 
full   review  of    Glass-Steagall    so    that    thie   significant    public 
policy    issues  underlying    that    legislation   can   be    thoroughly 
considered.      Also,    at    that    tine      the    interests   of   all   who   ate 
affected  by  Glass-Steagall,    securities   firms   as   well  as 
co^accial  banks,    and    the   many  people    in    this   country   uho  benefit 
fros  the  dual  capital  fotniatlon  system,   may  be   considered.      Th« 
inaediate   problems  of    the   thrift    Institutions    addressed    by  S.1730 
do  not  involve   revenue  bond   underwriting  tiy  commer dial   banks. 
The   comnercial    banks    are   not    In   trouble.      They   are   experiencing, 
in  general,    quite   profitable  times        There    is   no   urgency    to    th« 
consideration   of    this   matter.      Because   of    the  complexity   of    tbes« 
issues  we   have   urged  upon  Senator   Garn'that  Title    III    be 
separated    fron  S.1720    and   considered   next  year    in   his   Comlttee's 
review  of    the  Glass-Stegall  Act.      If    a   change    is    to   be  made, 
rules    for    a  level  playing   field  must   be  provided. 

The  effects  of    this   anti-competitive    legislation  pernlttlng    - 
conneccial  banks   to  underwrite  all  municipal  revenue  bonds  whil« 
sti:il  retaining  their   special  advantages  will  be   tbe   followlngi 
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1.      OnCale   ctrnpctltlon   dua   to   tbalc   unique   advantagva 
ultinataly   reaultlng   in    the   domination  of   the   tax- 
MMpt   ■scuritlai    business    by    banks    (jo»t   as    tb«y 
would   Inevitably  donlnate   grocery  oc  newspaper 
bUBinesasa    1£    they  wece    allowed    to    enter    thoaa 
fields  wttb   tbalc   apeelal   advantages   intact) . 

3.      rewac   aecucitlea   Clcmm   to  aecva   tba  capital  naada  of 
An«r  can   small  buainaaaea   and  aunlclpalltlea.      The 
Securities   and  Exchange  Comlaslon  and   the  Small 
Bualnesa  Adainistratlon   in   two  joint  atudlaa    (1979 
and   19B1)    expressed   concern  fez   the  shrinkage   la 
naallec   and   regional  avcatltiea   firms  which   would 
cesult   if  banks  ara   allowed   to   underwrite   all 
■unicipal   revenue  bonds.       ('tnitial   Public  Offerings 
of  Coason   Stockt       "The   Rola   of    flegional    Broket-    ' 
Cealecs    In   the  Capital  Foniatlon  Process';    Th«r  Role 
ot  Regional  Brokec-Oealets   la   the  Capital  FoniatloR 
Pcocesst      tindarwriting.   Market  Making   and  Securities 
Research  Acfcivitr.'} 

3.  Less  coapetltloR  for   tax  eaeapt   lasues   and 
assistance  fee   ^11  buaineasas  as  bank  doalnatlea 
ellalnates  regional   and   aaallac   aacuritlaa  finas 
which  have  often  played   key  roles   in  venture  capital 
and  new  technology  situations. 

4.  The  benefits  of   this  lagtslatiea  will  be  enjoyed 
prlneipallir  by   tbs  biggest  co— arelal  banks   in 

9.     Hoc*  econOMlc  powar  will  bs  ceneantrated   In  ths 
handful  of   lacg*  eomereial  banks   in  tbls  country 
wbe  are   the  bsnef ieiacles  of   this  chants. 

C.     Dastzuetion  of   the  diversity  provided  by  the  dual 
capital   focnatlen   systea   in  this   country,   by  tha 
covaerclal   banks   on   the  one  band   and  otbac   financial 
inatitutlona,    pcinclpally    securitiea    fims,    on    ths 
other.      Tha    present    financial    systeM,    unlike 
Secmaay,   gives  ons  seeking  capital  noca   than  one 
place  to  go.  - 

7.     Coaaarclal  bankSf    in  ona  of   their  most  profitable 
paeieds   la  history,   will  hava  baan  granted  a   new 
*    area   In  irtiich   they  can  eoapate  unfairly   and 

eventually  dominate,   all  to  their   fuettiec   profit. 
Haxt,   eocporata  aeearitiaa,    faznlngf   health  care?  - 

B.     Tha  alinlnatien  of  the  diversity  of  our   financial 
Mrkats  will   risk   tha  loss  of   tha   invention  and 
innovatioa  which  haa  characterised   tha   securities 
Industry.  ■       ■ 
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9.  Th»    savings    for    tax-exeaipt    Issuers   clalned    by    th« 
bsnits   will    not  maEeri«lii«.      Hunecous    studies    hava 
disproved   thosa  clains.      if   comncrcial  banks    re«liy 
intend    to   pass   on    the    "savings"    froa    tbsir    special 
advantages    to    ths    tax-exempt    Lasuers   of    revenue 
bonds,    why   haven't    thay   done    that    already   In    tha 
genaral  obligation  oc  housing   fields?     With    their 
lower   cost  of  capital  and   the   deductibility   of 
carrying   costs,   banks  could   easily  outbid   sscurltlsa 
firms   1001  of   the   tine,   not  SOt.      It's  cleaci      tboH 
"savings"   are  kept   as  pcoflts   and  not  passed   on. 
Why  think   they'll  be  diffotent   In  the   futura?      Thalr 
record   suggests  othccwls*. 

10.  At  a   tine  whan  extra   rcvanues  ara  being   sought,    tba 
O.S.   Treasury  »ay  well   loss  ■illlons  and  aillion*  of 
dollars  when  banks  can  deduct  tbe   Interest  costs  of 
carrying   their   inventories   of  all  aunielpal   bonds, 
not   just   general   obligation   bonds. 

11.  Tha  potantlal   for  conflicts  of   interest  seising   froa 
aconoale  pressure,    tie-ins,   aultlple  ralatianshtps 
will  sharply  Inereasa. 

October   15,   1981 

The  Chairman.  Thank  you. 

Mr.  Schneider,  we  are  happy  to  have  you  with  us  today,  and  if  at 
a  later  date  you  want  to  bring  in  some  professors  to  say  that  your 
testimony  is  true,  we  will  allow  you  equal  professors  to  do  that. 

Mr.  Schneider.  I  will  try  to  handle  the  arguments  myself. 

The  Chairman.  If  you  would  proceed. 

STATEMENT  OF  HOWARD  M.  SCHNEIDER,  PRESIDENT,  DEALER 
BANK  ASSOCIATION 

Mr.  Schneider.  Mr.  Chairman,  Senator  Dixon,  I  will  be  speaking 
from  my  oral  statement  delivered  to  the  committee  this  morning, 
rather  than  the  earlier  statement,  because  we  have  now  been  ame 
to  address  in  a  preliminary  way  the  Monday  testimony  by  Secre- 
tary Regan. 

The  Coaler  Bank  Association  deeply  appreciates  the  invitation  of 
this  committee  to  participate  in  these  very  significant  hearings.  We 
are  particularly  pleased  to  be  able  to  comment  on  section  301  of  S. 
1720,  which  contains  provisions  identiceil  with  S.  1427,  the  bill 
introduced  by  Chairman  Gam  and  Senators  Proxmire  and  Lugar, 
which  authorizes  commercial  banks  to  underwrite  and  deal  in 
public  purpose  revenue  bonds. 

You  may  remember  in  May,  Mr.  Philip  Sweet,  chairman  of 
Northern  Trust  Co.  of  Chic^o,  also  testified  in  favor  of  this  bill. 
We  are  delighted  that  you,  Mr.  Chairman,  have  decided  to  include 
those  provisions  in  your  omnibus  legislation  and  we  are  pleased 
that  companion  legislation,  H.R.  2828,  introduced  in  the  House  of 
Representatives  by  Congressman  Lundine  and  Bernard,  now  enjoys 
the  cosponsorship  of  212  Members  of  the  House  of  Representatives. 
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ADDED  COMPBTITION   WILL  REDUCE  INTEREST  COSTS 

In  the  view  of  the  association,  the  principeil  public  policy  reason 
for  congressional  enactment  of  this  authority  is  that  the  added 
competition  among  underwriters  and  the  participation  of  commer- 
cial banks  in  the  marketing  and  trading  of  municipal  revenue 
bonds  will  reduce  interest  costs  for  State  and  local  governments 
and  their  taxpayers.  This  fiscal  benefit  will  be  achieved  without 
the  expenditure  of  additional  Federal  funds. 

We  believe  that  permitting  commercial  banks  to  underwrite  and 
trade  in  municipal  revenue  obligations  are  thoroughly  consistent 
with  the  intent  of  the  Glass-Steagall  Act,  particularly  its  authoriza- 
tion of  public  securities  activities  by  banks.  Moreover,  this  amend- 
ment to  the  Glass-Steagall  Act  is  completely  in  harmony  with  16 
other  Eunendments  in  the  past  five  decades  which  have  permitted 
commercial  banks  to  underwrite  and  deal  in  securities  of  such 
public  institutions  as  Fannie  Mae,  Tennessee  Valley  Authority,  and 
the  Asian  Development  Bank. 

The  obvious  purpose  is  to  provide  for  these  public  securities  the 
broadest  and  most  competitive  markets  possible.  The  benefits  of 
these  same  competitive  markets  needs  to  be  extended  to  municipal 
revenue  obligations  which  now  account  for  70  percent  of  long-term 
State  and  local  borrowing;  50  yean  of  competitive  experience  in 
the  general  obligation  bond  area  where  broker  dealer  firms  and 
commercial  banks  have  both  competed  and  cooperated  with  each 
other  makes  it  clear  that  the  public  benefits  of  bank  competition 
can  be  obtained  for  state  and  local  governments,  while  at  the  same 
time  inflicting  no  commercial  injury  on  the  financial  health  of 
broker  dealer  firms. 

On  the  opening  day  of  these  hearings.  Secretary  Regan  presented 
the  view  of  the  administration.  The  Defiler  Bank  Association  is 
highly  gratified  that  the  administration  has  endorsed  bank  entry 
into  the  municipal  revenue  bond  underwriting  and  trading  busi- 
ness. The  formal  endorsement  continues  in  the  tradition  of  strong 
support  for  bank  participation  in  the  revenue  bond  market  by 
public  officials  at  all  levels  of  government  of  both  political  parties 
over  many  years. 

The  Treasury  statement  indicated,  however,  that  commercial 
banks  should  establish  a  separately  capitalized  bank  holding  com- 
pany subsidiary  for  underwriting  and  trading  not  only  in  munici- 
pal revenue  bonds  but  in  general  obligations  bonds  and  U.S.  Gov- 
ernment securities  as  well.  We  have  not  seen  the  details  of  the 
proposal,  of  course;  and  we  have  had  only  a  few  days  to  consider  it. 

Our  initial  analysis  leads  us  to  be  concerned  about  the  possible 
adverse  effects  of  the  proposal  on  banks  and  on  public  securities 
issuers  including  the  U.S.  Government.  I  will  describe  briefly  some 
of  the  reasons  for  our  concern. 

First,  the  establishment  of  a  subsidiary  of  a  bank  holding  compa- 
ny, necessarily  involves  legal  and  accounting  work  and  time  con- 
suming regulatory  processing  and  approval,  ^l  of  which  can  create 
significant  startup  costs  and  continuing  administrative  expenses. 

Second,  requiring  the  establishment  of  a  holding  company  subsid- 
iary for  all  of  a  bank's  public  securities  activities  may  also  increase 
costs  by  forcing  the  inefficient  utilization  of  a  bank  s  capital.  Ore- 
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ation  of  such  a  subsidiary  means  that  some  portion  of  bank  capital 
will  have  to  be  partitioned  and  allocated  to  this  limited  mission, 
and  will  thus  not  be  available  for  periodic  utilization  for  other 
investment,  trading,  and  lending  activities.  Likewise,  such  a  struc- 
tursil  arrangement  would  undoubtedly  make  it  more  difficult  to 
deploy  capital  quickly  when  additional  capital  is  needed  to  meet 
major  Federal  or  municipal  demands  on  the  public  securities 
market. 

Third,  we  are  not  persuaded  at  this  time  by  the  reasons  Treasury 
has  given  to  support  the  separate  subsidiary  idea.  One  of  their 
reasons,  as  we  understand  it,  is  to  achieve  equal  regulation  be- 
tween bank  dealers  and  nonbank  broker/dealer  firms.  But  the 
pteun  fact  is  that  today  we  already  have  equal  regulation.  Both 
cat^ories  of  public  securities  dealers  are  subject  to  the  regulatory 
requirements  established  by  the  Municipal  securities  Rulemaking 
Board  comprised  of  representatives  of  the  public,  of  broker/dealers 
and  of  banks.  The  MSRB  is  subject  to  the  oversight  of  the  Securi- 
ties and  Exchange  Commission,  and  no  rule  can  go  into  effect 
without  that  agency's  express  approval. 

Another  point  made  by  Treasury  is  that  there  might  be  linkages 
between  traditional  banking  services  and  bank  securities  activities. 
But  there  is  no  industry  in  the  country  that  is  subject  to  more 
stringent  antitying  laws  than  the  banking  industry.  In  fact,  no 
evidence  has  ever  been  presented  to  suggest  that  banking  orgamiza- 
tions  are  guilty  of  tying  arrtmgements  in  their  municipal  securities 
activities. 

Arguments  that  federally  insured  deposits  should  be  protected 
from  the  special  risks  involved  in  public  securities  underwriting 
and  trading  is  very  surprising.  Revenue  bond  legislation  has  been 
the  subject  of  hearings  in  this  committee  and  other  committees  of 
the  Congress  over  the  past  15  to  20  years.  On  none  of  those  several 
occasions  has  any  Federal  bamk  regulatory  authority,  or  any  repre- 
sentative of  the  Treasury  suggested  that  the  public  securities  activ- 
ities of  commercial  banks  now  ongoing  for  50  or  60  years  or  more, 
produced  any  unique  or  significant  risks  to  the  safety  and  sound- 
ness of  the  banking  system. 

Similarly,  we  are  surprised  at  the  Treasury's  reference  to  appar- 
ent differences  in  the  cost  of  funds  as  having  any  competitive 
significance  in  the  public  securities  business.  In  the  underwriting 
process,  a  syndicate  commits  to  buy  bonds  from  the  issuer  and  then 
resell  them  to  the  public  on  a  when-issued  basis  several  weeks 
before  the  actual  cash  settlements  take  place.  Thus,  as  a  practical 
matter,  no  securities  need  to  be  carried  in  inventory  in  the  under- 
writing process  and  the  cost  of  funds  does  not  come  into  play  at  all. 
Securities  are  carried  in  inventory  for  secondary  market  trading,  of 
course,  but  as  the  securities  industry's  own  economist  has  recog- 
nized, banks  today  have  to  buy  their  funds  and  their  marginal  cost, 
like  that  of  broker  dealers,  is  determined  by  the  market. 

EQUIVALENT  TAX   TREATMENT 

That  brings  me  finally  to  the  question  of  equivalent  tax  treat- 
ment. It  is  true  that  under  some  circumstances  broker  dealers  can 
suffer  a  disallowance  of  the  interest  incurred  to  carry  tax  exempt 


dbyGoOt^Ic 


1043 

bond  inventories.  This  has  no  effect  on  the  underwriting  process, 
for  reasons  I  have  already  described.  Even  with  respect  to  second- 
ary mftrket  activities,  anmysis  may  show  that  the  disparity  is  more 
apparent  than  real.  We  know,  for  exEimple,  that  in  tne  bank- 
eligible  municipal  markets,  there  has  been  a  longstanding  practice 
of  establishing  joint  accounts  or  syndicates  between  banks  and 
broker  dealers  for  the  sharing  of  risks  and  the  joint  distribution  of 
securities.  In  these  joint  accounts,  the  banks  share  with  broker 
dealers  whatever  benefits  may  be  available  from  the  tax  treatment 
of  bank  funding  costs. 

Also,  it  appears  that  many  broker  dealer  firms  have  organized 
their  affairs  to  provide  that  the  carrying  of  all  or  a  portion  of  a 
tax-exempt  inventory  is  allocated  to  non-  or  low-interest  cost  funds 
such  as  equity  capital.  Let  us  aiao  remember  that  the  ultimate 
impact  of  ^e  theoretical  tax  disparity  clefirly  will  vary,  depending 
on  relative  effective  income  tax  rates  of  various  beinks  eind  various 
broker/dezders.  The  fact  is  there  has  been  no  indepth  analysis  of 
the  financial  and  competitive  implications  of  the  income  tax  treat- 
ment of  bank  dealers  and  nonbank  dealers. 

To  the  extent  that  the  information  for  such  analysis  is  available, 
the  Treasury  Department  has  the  data.  It  would  be  helpful  if 
Treasury  undertook  a  comprehensive  and  detailed  Einalysis  of  the 
issue.  If  an  authoritative  study  shows  that  there  is  a  significant 
ftnancieil  advantage  actually  achieved  by  bank  dealers,  than  un> 
questionably,  that  disparity  should  be  removed.  For  the  benefit  of 
tne  State  and  local  government  issuers  of  municipal  obligations,  we 
believe  that  equity  should  be  achieved  by  afTording  to  broker  dealer 
firms  the  same  tax  treatment  which  is  available  to  banks. 

We  do  not  believe  that  action  on  the  authority  for  commercial 
banks  to  underwrite  the  revenue  bonds  should  await  the  comple- 
tion of  such  a  study.  Whether  or  not  we  find  a  quantifiable  differ- 
ence in  carrying  costs,  by  reasons  of  differences  in  tax  treatment,  it 
is  abundantly  appfirent  from  the  empirical  record  of  competition  in 
the  GO  market,  over  30  years,  that  this  difference  has  had  no 
material  impact  on  competition  between  banks  and  broker  dealer 
firms.  For  these  reasons,  our  initial  analysis  leads  us  to  think  that 
the  Treasury's  suggestion  of  a  separately  capitalized  subsidiary 
may  be  unnecessarily  cumbersome,  as  well  as  disadvantageous  for 
Federal  and  municipal  issuers. 

This  is  especially  so  in  light  of  the  nature  of  the  additional 
underwriting  authority  involved.  After  all,  what  we  are  talking 
about  is  updating  the  law  to  reflect  the  changes  that  have  taken 

C:e  in  State  and  local  finance,  and  simply  to  restore  the  ability  of 
ks  to  compete  fully  in  the  municipal  securities  market. 

The  compelling  public  need,  as  you  probably  will  hear  from  the 
next  panel,  is  to  bring  to  State  and  local  government  the  benefits 
of  the  broadest  possible  competition  for  underwriting  their  revenue 
bonds  without  further  delay.  We  should  not  let  a  debate  about  the 
mechanics  deflect  us  from  that  goal. 

Thank  you  very  much  for  this  opportunity  of  the  Dealer  Bank 
Association  to  present  its  views. 

I  would  be  pleased  to  answer  any  questions  from  the  committee. 

[Complete  statement  follows:] 
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Mr.  ChKirmuk,  cha  DaaI*];  Bank  Aa«oclAtion  dtapLy  a^prmatmtMa  U» 
inrltatioa  of  this  Co^iiCtaa  to  partieipKts  in  thas*  vary  slgnlficuit 
bMrlagi.     Ha  aia  particnUrly  plaand  to  ba  alila  to  ■  ■— lut  on  Sactlon  }01 
of  S.lTIOi  which  oantalna  pmrlaloDi  Idantlcal  vith  S.142T,  ■  bill  intro- 
ducad  by  Chaixaan  Gaxn  and  Sanatora     Projcaira  and  Lugar,  vhicb  authorlaaa 
eoMMTdal  baaki  to  imdarvrlta  and  daal  In  publlc-puxpoaa  ramnua  bend*. 

Wa  Kn  dallghtad  thac  you.  Mr.  chaiiaan.  bava  dacidad  to  Ineluda 
tboaa  provlaioaa  In  your  aanilHia  laglalation,  and  wa  ara  plaaaad  that 
eoapanlon  laglalatton,   B.R-   1323,   tntroducad  in  tha  Beuaa  of  RapcaaantaClTVa 
by  coxqtaaaiian  stanlay  Uindlaa  and  Doujlaa  Barnard  now  anjoya  tha  coipooaor- 
ahip  of  211  Haabact  of  tha  Houaa  of  Mpraaantativat. 

In  tha  Tlaw  of  tha  taaociatlon,   tha  principal  public  policy  raaaon 
for  inenTraaalsnal  aaactaant  of  thla  authoclty  tor  cewiarclal  bank*  la  that 
tha  addad  eoapatttion  aaong  undamttac*  and  tb*  participation  of  saaarelal 
banJca  In  the  giarkatln?  and  trading  of  Binlcipal  ravanoa  bond*  irlll  hava  tha 

taxpayara,   and  thia  fiacal  banaflt  vlll  ba  achlevad  without  tha  axpandltuia 
of  addiclooal  Fadaral  funda. 

In  Bnnlcipal  ravanua  obligatlona  la  thoroughly  conBlitant  wleh  tha  Intanl  of 
tha  Glaaa'Staagall  Act.  particularly  Ita  author!  cat  Inn  of  public  ■■curitlaa 
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tlw  put  flv*  dtoadaa  iihloh  ban  puMltead  ca^urclal  bulk*  Co  nadamrlo 
■^  d*al  in  Hcurltlai  of  auch  pnblle  liuUtutloBi  u  tlu  radval  ttatlooal 
mngaqa     KaaaelaeioB,   tlw  Twmaiu*  Vkllay  JUKhortty,  and  da  Aaian 
Haiflin— III    Bank.     Iha  ofavlaua  puzpoaa  ia  to  prorlda  tor  tfaBoa  public 
■•curltl**  th*  bcoadasc  utd  aort  ceapMitlv*  su-kata  posalbl*.     nw  baaaflts 
of  cbaaa  «■•  eav«tlti«*  auiMta  oaad  to  ba  •Moodad  to  Mmlolpal  rawnua 
obllfation*.  xhleb  dok  aecoont  (or  TO  pareaot  o(  long-ton  Kata  and  local 
hectoMlm.     rifty  yaara  at  coapatltlva  oivarlaaea  In  tba  gaaacal  oUlvatloa 


patad  and  cooparatad  wltb  aaidi  otbar,  Bakaa  It  elaax,  barood  asr  raaaonab 
doubt,   that  tba  public  banafita  of  bask  cc^^tltion  can  ba  obtalnad  for 
atata  and  lodkl  in»ari— nt».  lAlla  at  tba  auH  tiaa  Inflicting  no  '-mm ire 
la]urv  OB  tba  tinanrlal  baaltb  of  braliaF/dailar  flnu. 


Iha  DBalai  Midi  AaaoclatloB  la  blghly  gntlfiad 


ur^amitlBg  and  trading  bualaaaa.  Ibla  fm 
tiatloo  contlnoaa  In  tba  tiadltloa  of  atioag  aiqvort  for  bank  partldpatloo 
In  tha  ravMiiiB  bond  aaiMt  by  pubUe  offlolala  at  all  larala  of  govamMnt, 
of  boeb  political  partlaa.  for  aanr  raara. 

no  Traaaory  atataaaat  isdieatad  tbat  ocHaarelal  banka  t**^i1* 
aacabliati  a  aaparataly  caplcaliaad  bank-holdlog-ci^paiir  aubaldlary  for  cba 
DBdamrlciDg  and  trading  not  only  la  aaniolpal  manoa  bonda.  but  In  ganacal 
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MM  tb*  dmalla  of  tlw  prapoHl,  sf  cmrH,  sad  ■*  bn*  h^  onlr  •  fa* 
«*r*  to  eoMid«r  It.     Oar  Inlcial  analTina  iMda  u  to  ba  ooocviwd  •bout 
tJ»  poulM<  ^iwraa  affaets  of  tlM  pcopoMl.  pu^lcnlulT  on  ^Ui£ 
MOorltU*  In tacli^inf  tta  (MlMd  >tai»  Jumiwint.     I  •rfOl  a«»crlb« 

farchar  ataidr  uid  diacoaclOD. 

rlr*t,   tte  ■■lilitlalwiii    sf  ■  aiibaidUry  In  ■  bank  hoUiii?  a^pur 
■■eaiaailLr  lavolvas  lafKl  and  acBOmtlag  nDik  and  tlna  noniMlin  ri 
prooauinv  and  amroraU,  all  sf  «hleb  can  cnraata  al^floaat 


(•eead,  ravilrlng  tb*  attabllalaat  ot  •  boldlag-o^wnr  aabaliHarr 
(or  all  at  a  bank* a  poblle  aaaucltlaa  aeclvltlaa  ibt  alao  li 
rovilrlng  tba  inaffislant  nClllaaeloB  of  a  tenk'a  capital. 
■■n>v*Ea  «111  a«raa  tbat  capital  absuld  ba  daplojrad  bvoadly  tn  nnort  a 
■Ida  vailatr  et  MMt  and  fmOlng  riipil  rMinta.     If  kapc  in  tba  bank,  capital 
out  ba  Borad  qalcklr  and  afflclantly  la  napoaaa  to  cbanglag  aaaat  liMnli 
and  ohanting  aarkat  raqulEaaanta.  ahleh  la  paEticularlr  l^enant  undar 
today' a  volatlla  aeonimio  condltlona.      CrMtlon  of  a  boldlng-csivaiiy  lobaldlary 
for  public  aaeuxltlaa  aotlvltlaa  »ana  Etiat  aoaa  pardon  of  baak  capital  Hill 
ham    to    bo  partitiooad  and  alloeacad  Co  thla  lialcad  alaaion  and  will  tlnia 
BOt  ba  avallnbla  for  periodic  utlllaatlaa  for  otbar  inraataaot.  trading  and 
Undlng  aetlvltlaa.      Likaoiaa,   aueh  a  atcuctoral  airangaHnc  mold  imdoubtadly 
■aka  It  aora  difficult  to  daploy  capital  quickly  vhan  additional  capital 
La  iwadad  to  aaat  aajor  radaral  or  aunlcLpal  dananda  on  tha  public  aasuritlaa 
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,  H  ar*  DM  pamudad  at  tUs  tia*  by  ttw  rcaaooi  Tx*aaarr  h 


batHBwi  bank  lUalara  and  nonbanli  Imkar/dsalar  firaa.     Boe  eba  plain  face  la 
that  todar  ■■  alraadr  taa*a  aqual  ragnlaeios.     Both  oata9Driaa  of  public 
aaouTltiaa  Oaalara  ara  aobjast  to  ttaa  ragulatocr  raggli— nta  aatabllabad 
by  tba  Mnrlelpal  Sacorltlaa  telaaafclnq  Board,  a  tclpanita  iiilMatlmj  body 
a^risad  of  npraaantatlvaa  of  tba  ganaral  public,  rapraaaotatlTaa  of  tha 


MBRB  ia  aoblact  to  tba  ewaralght  of  Cb*  laciuiClaB  and  Kzobanga  Co^aaioa. 
iBdaad,  Bs  mla  can  go  loto  affact  iiltbont   tba    axpiaaa  apiiEoTal  of  tba  SBC. 

In  tha  fcaaa  of  Bonbaak  daalara,   cs^Uanoa  vltb  tba  rulaa  at  tba 
tan  la  Bonltorad  br  Uh  Katlonal  Aaaociatlon  of  Bacuriciaa  Daalara,   tlM 
aaeucitlaa  Indoatrr'a  aalf-ragulatory  avanoy.     In  tha  oaaa  of  bank  daalara. 
et^llaaca  idtb  eha  HSU  rulaa  la  ■enlttaraJ  by  tba  tbraa  radacal  banking 
agaociaa  throogb  tbalr  profaaalonal  ***»<n*»i#^  ataffa  and  includaa  parlodic 
apaclalliad  eiiaMliiatlon  of  daalar  oparaclona.     lUa  la  tba  ragulatory  aebaaa 
Congraaa  adcptad  In  tba  Sacorltlaa  AcLri  Irmtaanta  of  197S,  and  it  ^ 
■OKkad  Joat  fioa.     Itna,  both  in  cbaory  and  In  practica,  ttaara  ara  no  dla- 
pariciaa  or  tnaqolciaa  In  tana  of  tba  ragnlation  of  tbaaa  Cm  catagoriaa 

koaehaE  point  aada  by  Traaaury  la  that  thata  Bight  ba  llnkagaa 
batinan  traditlooal  banking  aarricaa  and  hank  aacorltiaa  actlvitlaa.     Bat 
than  li  OD  indoatrr  in  tha  uounLty  chat  ia  anbjacc  Co  Bora  aCrlflganc  anti- 
tying  lava  than  tba  banking  indnaCry.     Tbaaa  Ian  aza  vlgoroualy  ■ 
and  anfoecad  by  tba  hank  ragulatocy  agsnciaa.      In  fact,   no  arldanca 
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hu  avar  ban  praaantad  to  nggaat     that  banklin  at9*nlcatl«Aa  era 

goiltf  of  bji^  11 1  imjiaaul  ■  is  ttmit  mmiaip^L  Bacnritlaa  activltiaa. 

In  any  aranc.   If  tbara  vara  ■  diapoaitlon  on  Um  parE  of  a  bank  aaiuitae 

CO  nm  tha  amnoua  riaka  liimlTad  In  angaglag  la  onlairful  tying  activltl**. 

b*  Dould  auraly  not  b*  diaauidad  by  tha  (act  that  tha  MCucltla*  actlvltlaa 


jiMaiii    ehac  radaEally  laaDcad  banking  aDCi*lciaa 
Bbnild  ba  pntactad  fKa  tba  apaol^  riaka  ijmlTad  in  public  aacnrltlaa 
actlvlCy  la  vazy  ampElaing.     navaaua  bond  laglalacion  haa  baas  tha  nbjac 
of  baaclnga  In  thi«  CuanLttaa  and  in  othar  ooailttaaa  of  Cha  liieagrvaa  ovar 
Eba  paat  IS  to  10  jwar*  and  on  nsa*  of  tboa*  aanral  oocaatma  hia  any 
Fadaral  bank  ra^ulatory  ancborlta'  or  any  reprasantative  of  tha  Tcaaauir 
Dapartaant  aoTgaatad  that  tha  pObUo  MCurltiaa  actlvltiaa  of  eo^Hiolal 
bank!,   now  ongslng  for  aiaa  SO  ywuta,  piuduua  any  nniqaa  or  atgnlfleaat 


SlBilarly,  n*  ara  ■orprlaad  at  tha  T 
aiffarancaa  in  tba  coat  of  finda  aa  having  amy  co^atltlva  alaalfleanea  in 
tha  poblle  aacarltla*  boalnaa*.      In  tha  undamitlag  procaaa,  tba  ByDdicata 
e(i^^.ta  tc  buy  bonds  fznai  tiM  iaauar,  and  than  raaalla  tbaa  to  tha  public 
on  a  ■whan-laaaad-  baaia  aavaral  nvaki  bafora  tha  ■ctunl  cash  asttlManta 

In  tha  undamrltlng  procaaa,  and  the  coat  of  fundi  doaa  not  caaa  Into  play 
at  all.      Sacorltlaa  air*  earrlad  in  inrantocy  for  ■amoduy  wukat  aadlng. 
of  couraaj   but  aa  tha  aacurltiaa  Ijiduatry'a  own  aconcalat  haa  racoqniaad, 
bank!  today  hava  to  buy  tball  fund*',  and  thaic  narglnal  coat,  lUca  tbat 
of  brokar/daalara,  la  dataralbad  by  tha  aarkst. 
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Ttefc  brings  n,  finally,  to  Eb*  ^uaBCloo  of  aijalvalaDt  tax  tcaa^HBt. 

iJw  iatuaic  Ineuixad  to  euxy  t«P-«a^t  bond  iimntatlM. 

Thla  hM  DO  affact  OB  cb*  nndwrlting  ptBCSas,  foe  rMwna  I  tiava  daacrUM. 

Cno  vltb  raap*n  to  — eonJtry  ■■rtae  actlvltlaB,  analysla  -aar  ■>>"'  tbat 

tlM  dliparlCr  la  Bora  asparaat  than  It  U  fmI.  Wa  koav,  foe  amvla,  that 

ia  am   bnk-alislbLa  SBilcipal  Mifcat*  Umc*  tiw  ba«i  a  longitudlng 

p-accica  of  aatibllihlng  Joint  aoooDDta  babiaan  banka  and  brokcr/daaUra  foe 

tte  aharuig  of  maiket  risk  and  joint  diotrUution  of  aecuritioa.  In  these 

Joint  accounts  banka  share  baidcs  share  with  hrtftEr/daalers  iiatewer  benefits  nay  bs 

avallabla  litm   tha  tax  traatiBent  of  bank  Cundlnv  eoata.  Alao,  It  aiipaaca 

tbat  aany  brokar/dBalar  tlraa  hava  organiaad  thaif  affairs  to  piorlda  that 

tba  carrying  of  all  or  a  portion  of  a 

non-  or  low-lataraac  coat  tonda  soeb  as  aqolcy  capital. 

ralatln  li^act  of  tha  thaoratical  uz  dlapaittr  elaarly  will  Tsry  dapandlng 

on  ralatlva  sffactlva  Inrfa  tax  ratas  of  varloos  banka  and  brakac/dealairs. 

Tha  fact  ii  that  ebara  baa  baan  no  to-daptb  analysis  of  tba  financial 
and  ct^paeltlra  li^lieatlana  of  tba  inceaa  tu  tiaataane  of  bank  daalara  and 
nonbank  daalars.  to  tba  axtant  that  tba  infaraaCion  for  aucb  analysta  is 
anilabla.  th*  Traasnry  Dapartsant  has  cba  data.   It  noald  ba  halpful  if 
nrsaaury  nndartook  ■  cmprenenslve  and  datallad  analyais  of  tha  Isaoa. 

If  an  auchorlutln  study  ahom  chat  thara  1*  a  slgnlficaot  financial 
advantaga  accsrdad  Co  bank  dsalara.  than,  unquiationably,  that  disparity 
Bhoold  ba  raamd.   for  tha  baoatit  of  tha  stata  and  local  q 
of  mnlclpal  obligatlooa,  >■•  bsliara  chat  aquley  of  craa 
achiavad  by  according  to  brokar/daalar  fLr>s  tba  aama  t 
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IB  offlai  ttwc  tlw  Te*«*uiy  unterulu  mch  an  analr*!*!  ■■  vlab  to 

tl«  of  neb  ■  Modr-  MMtbw  OE  BM  ■■  find  ■  qouclf Ubl*  dUfuanca  ia 
caziytog  ccmU  by  ebbsob  of  dUfaianeaB  1b  tBB  CraaOMBC.  It  is  BbgnJaBtly 
•ppBEanC  tram  cba  ^yirlcal  racoid  of  co^atitloo  1b  tba  faTBl  obll^atlea 
■■ikat  that  this  dlf  faraoc*  baa  had  no  BataEial  lapact  on  eoavatlUoo  baeaawi 

Toe  tbaaa  raaaaoSf   oor  l^itlml  analyaia  laada  aa  to  *->*<wfc  that  tlw 
naamzy  avj^aacion  of  a  aaparacaly  eapltaUcad  aabaUlaiy  aar  b*  annacaa 
•aiily  cfliai'wa.  as  mil  aa  dlMdvantafaoua  for  r<adana  and  aonlelpal 
laauBEa.     Thla  la  a^Mclally  ao  In  ll^ht  of  tba  natma  of  eha  -Min,...! 
BBdamitlag  auelwtlty  tnvolvad.     Mut  ■•  ara  talking  aboat,  aftae  all,  ia 


local  flnanea  and  airily  to  rastora  ths  ability  of  banka  to  ccapata  fully 
In  tha  Bualclpal  aacoElelaa  naikat.     tba  eo^alUog  public  naad.  aa  yoB 
will  haar  in  aora  datall  froa   tJw    naict  paoali   ia  to  brlDQ  to  atata  and 
local  govanavnta  tha  banefiti  of  tba  bcoadaat  poaalble  coapatltion  for 
undaniEiclng  thalr  tavanta  bonda  without  farthac  dslay.     wa  ahoold  not  lat 
a  dabata  about  tha  nachanlca  daflact  ua  ftcm  that  goal. 
Tbank  you. 


dbyGoc^le 


The  Chairman.  Thank  you,  Mr.  Schneider. 
Mr.  Kremer? 

EDWARD  J.  KREMER,  MEMBER,  INDEPENDENT  INSURANCE 
AGENTS  OF  AMERICA,  ACCOMPANIED  BY  TOM  WILSON 

Mr.  Kremer.  Thank  you.  I  am  Edward  Kremer,  president  of 
Hanna  &  Kremer  Insurance  Agency.  I  an)  accompanied  by  our 
Washington  counsel,  Mr.  Thomas  Wilson. 

The  remarks  I  offer  today  are  made  on  behalf  of  not  only  IIAA 
but  also  the  M^or  Insurance  Producers  Association  of  the  United 
States,  including  the  National  Association  of  Professional  Insur- 
ance Agents,  National  Association  of  Life  Underwriters,  and  the 
National  Association  of  Casualty  and  Surety  Agents. 

We  understand  the  enormous  complexity  of  this  legislation  and 
the  far-reaching  changes  the  bill  would  engender  in  the  way  finan- 
cial services  are  organized  and  distributed.  You  have  undeii^aken  a 
difficult  and  laudable  task. 

We  will  attempt  this  morning  to  focus  our  remarks  on  the  ques- 
tion of  credit-related  insurance  tie-ins,  title  VI,  only  and  hope  that 
our  testimony  will  help  in  sorting  out  the  many  other  issues  these 
hearings  encompass.  IIAA  and  the  other  groups  for  which  I'm 
speaking  today  have  long  been  concerned  with  the  continuing  at- 
tempts of  huge  hank  holding  companies  to  enter  the  insurance 
business.  The  oasis  of  that  concern  is  the  inherent  and  anticompeti- 
tive power  of  financial  institutions  to  direct  the  sale  of  insurance 
by  virtue  of  their  control  over  credit  transactions. 

We  testified  before  this  committee  on  May  6  in  support  of  H.R. 
2255  and  S.  207,  identical  bills  that  embody  the  same  bank  holding 
company  insurance  prohibition  which  is  contained  in  title  VI  of  S. 
1720,  the  legislation  currently  before  you. 

In  the  interest  of  saving  time,  we  will  not  repeat  what  we  said 

i'ust  four  months  ago,  except  to  say  that  the  case  for  curtaihng 
lank  holding  company  insurance  activities  is  even  stronger  today 
than  it  was  during  the  two  previous  Congresses.  You  may  recall 
that  a  prohibition  similar  to  that  in  title  VI  of  S.  1720  passed  the 
House  of  Representatives  last  year  by  333  to  25  and  was  unani- 
mously reported  out  of  this  committee. 

Our  case  may  be  simply  stated.  It  remains  a  fact  of  life,  support- 
ed by  numerous  academic  and  legislative  studies,  court  findings 
and  financial  and  consumer  regulatory  agency  reports  that  the 
combination  of  credit  and  insurance,  (1),  unfairly  constricts  the 
consumer's  ability  to  choose  the  best  insurance  terms  and  service, 
free  from  the  influence  of  credit  and  (2),  unfairly  competes  against 
other  sellers  in  the  insurance  market,  who  have  no  powers  to 
extend  or  withhold  credit. 

COURT  FINDINGS 

It  is  the  old  company  store  monopoly  in  a  new  guise.  Several  new 
elements  have  recently  been  injected  into  the  financial  institutions 
insurance  debate.  In  September  the  U.S.  Court  of  Appeals  for  the 
Eighth  Circuit  vacated  an  order  of  the  Federal  Reserve  Board 
approving  an  insurance  agency  application  of  Mercantile  Bancor- 
poration,  the  largest  banking  institution  in  the  State  of  Missouri. 
In  its  opinion,  the  court  made  clear  that  the  presentations  that 
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Mercantile  made  to  the  Board  in  sufqxHl  of  its  applicatiaa  did  not 
begin  to  satisfy  the  requiremeDtf  of  the  public  benefit  test  cxm- 
tamed  in  section  Atcf  Si  of  the  Bank  Holding  Company  Act. 

The  court  also  chastized  the  Board  for  using  the  &ct  that  the 
Mercantile  application  was  de  novo  rather  than  an  aoqoBfiLkm  <rf'  a 
going  concern  to  create  a  presumpticn  that  the  pi^ilic  benefits 
requirement  of  the  Bank  Holding  Oimpaay  Act  -wtxK  satisfied  and 
ordered  a  hearing  on  the  factual  issues  raised  by  IIAA.  The  court's 
opinion  provides  independent  verification  that  the  dangers  that 
IlAA  and  other  interested  groups  have  bem  alleging  far  many 
years  is  real,  not  imaginery. 

"nie  court  specifically  entertained  the  possilHlity  that  bank  head- 
ing company  insurance  activities  could  produce  harmful  anticxHnpe- 
titive  effects  as  a  result  of  coercive  and  voluntary  tieing.  TTie  court 
also  recognized  the  possibility  that  bank  holding  company  sales  of 
insurance  could  create  conflicts  of  interest  and  put  the  consumer  in 
a  position  where  he  would  pay  more  money  for  bis  insurance  and 
receive  less  service  in  connection  with  it 

The  action  of  the  court  also  underscored  the  CCTitinuing,  indeed, 
the  apparently  unending  controversy  that  surrounds  the  bank 
holding  company  insurance  issue.  A  controversy  that  only  Congress 
has  the  power  to  end. 

More  recently  the  Federal  Reserve  Board  took  up  the  quesdm  of 
whether  it  should  initiate  a  rulemaking  proceeding  to  permit  bank 
holding  companies  to  sell  renewal  insurance,  insurance  that  would 
be  sold  after  the  loan  or  other  financial  relationship  was  terminat- 
ed. Such  a  regulation  would  represent  a  dramatic  expansion  of  the 
current  insurance  authority  of  banks  and  bank  holding  companies. 

You,  Mr.  Chairman,  and  several  other  members  of  this  conunit- 
tee,  provided  the  Board  with  letters  expressing  the  view  that  an 
expansion  of  the  Board's  insurance  regulation  at  this  time  would 
be  inadvisable.  Those  letters  and  the  fact  of  these  hesirings  and 
similar  hearings  scheduled  in  the  House,  induced  the  Board  to 
postpone  further  consideration  of  this  renewal  insurance  issue  for  6 
months. 

Nevertheless,  the  fact  that  the  Board  would  even  entertain  the 
possibility  of  declaring  renewal  insurance  to  be  closely  related  to 
banking  showed  the  inclination  of  the  Board  with,  of  course,  the 
constant  and  spirited  uigings  of  large  bank  holding  companies  to 
strain  the  limits  of  bank  holding  company  nonbanking  authority. 
That  inclination  can  only  be  restrained  if  Congress  enacts  an  ex- 
plicit statutory  line  that  separates  banking  from  insurance  activi- 
ties. 

The  Board's  attempt  to  expand  its  insurance  r«^ulation  is  par- 
ticularly ironic  in  the  light  of  the  September  18,  1981,  report  of  the 
General  Accounting  Office  dealing  with  the  Board's  oversight  of 
bank  holding  company  nonbank  acitivities.  That  report  should 
prove  sober  reading  for  any  legislator  who  takes  the  time  to 
become  familiar  with  it.  GAO  figures  indicate  that  bank  holding 
companies  that  engage  in  nonbanking  activities  nm  the  risk  of 
becoming  problems  about  15  times  greater  than  those  that  do  not 
undertake  nonbanking  activities. 

Treasury  Secretary  Regan,  who  just  this  past  Monday  advocated 
before  your  committee  the  holding  company  mode  for  banks  and 
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thrifts  to  expand  into  newer  financial  services  might  profitably 
ponder  the  GAO  report.  The  fact  ia,  and  virtually  every  study  that 
has  examined  the  question  verifies  this,  bank  holding  companies 
simply  do  not  perform  nonbanking  activities  either  efficiently  or 
well. 

The  GAO  report  concludes  that  the  Federal  Reserve  Board  does 
not  maintain  adequate  information  on  bank  holding  compeiny  non- 
banking  activities  by  individual  companies  or  for  the  industry  as  a 
whole.  We  are,  therefore,  gratified  to  see  title  VI  included  in  S. 
1720.  Bank  holding  companies  continue  by  a  wide  margin  to  be  the 
dominant  source  of  credit  in  our  economy.  As  such,  any  attempt  by 
Congress  to  separate  the  sale  of  insurance  from  credit  extension 
must  at  least  begin  by  amending  the  Bank  Holding  Company  Act 
of  1956  in  the  way  suggested  by  title  VI. 

At  the  same  time,  given  some  of  the  other  things  that  S.  1720 
would  accomplish,  title  VI  does  not  go  far  enough.  "Rie  problem  we 
see  with  S.  1720  arises  out  of  the  fact  that  banks  and  bank  holding 
companies  on  the  one  hand  and  savings  and  loan  holding  compa- 
nies and  service  corporations  on  the  other,  have  different  degrees 
of  authority  to  engage  in  insurance  activities.  While  Federal  sav- 
ings and  loan  associations  are  not  permitted  to  engage  in  insurance 
directly,  by  regulation  they  are  permitted  to  sell  insurance  through 
their  service  corporations.  Savings  and  loan  holding  companies 
that  own  only  one  savings  and  loan  association  are  permitted  to 
engage  in  insurance  activities  of  every  kind.  While  multiple  sav- 
ings and  loan  holding  companies  may  not  underwrite  insurance, 
they  can  pursue  any  kind  of  insurance  agency  activity. 

Title  I  of  S.  1720  would,  among  other  things,  expand  the  finan- 
cial powers  of  Federal  savings  and  loan  associations  to  approximate 
those  of  national  banks.  As  a  consequence,  in  order  to  preserve  the 
longstanding  separation  between  the  banking  and  the  insurance 
business  and  in  order  to  make  S.  1720  internally  consistent,  it  is 
necessary  to  adjust  the  insurance  powers  of  Federal  savings  and 
loan  holding  companies  and  service  corporations  to  reconcile  those 
powers  with  the  insurance  authorities  of  banks  and  bank  holding 
companies.  Only  in  that  way,  will  a  level  playing  field  for  which 
bankers  have  been  clamorii^  for  meuiy  years,  be  maintained  in  the 
context  of  S.  1720. 

At  the  appropriate  time  we  will  be  prepared  to  present  to  the 
committee  specific  language  that  we  believe  will  reconcile  the  in- 
surance authority  of  thrift  institutions  affected  by  S.  1720  with  the 
insurance  limitations  contained  in  title  VI  of  the  bill  and  the 
National  Bank  Act. 

Chairman  Volcker  of  the  Federal  Reserve  Board  recently  told  a 
gathering  of  bankers,  "traditional  separation  between  bankng  and 
commerce  rests  on  concepts  that  concentration  of  economic  power 
can  be  dangerous,  that  the  potential  for  conflicts  of  interests  in  a 
service  so  vital  as  the  extension  of  capital  and  credit  should  be 
minimized,  and  that  there  is  a  special  public  interest  in  the  safety 
and  soundness  of  our  banks." 

He  concluded,  therefore,  that  such  separation  is  "fundamentally 
valid".  That  separation  must  be  preserved,  notwithstanding  the 
temptation  that  m^ht  be  presented  by  short  terra  economic  forces. 
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In  the  context  of  S.  1720,  one  of  the  ways  that  Congress  can 
reinforce  the  principle  of  the  separation  between  banking  and  com- 
merce is  to  enact  title  VI  with  other  appropriate  amendments  that 
would  reconcile  the  insurance  authority  of  banks  and  bank  holding 
companies  with  the  insurance  authority  of  thrift  institutions  that 
would  be  invigorated  b^  the  new  financial  powers  accorded  by 
other  provisions  of  the  bill. 

I  would  like  to  thank  the  committee  for  giving  us  the  opportuni- 
ty to  express  our  views  on  S.  1720,  and  I  £im  plefised  to  try  to 
answer  your  question. 

[Complete  statement  of  Mr.  Kremer  and  an  additional  statement 
ordered  inserted  in  the  record  at  this  point  follow:] 
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Rtmarksof 
EDWARD  3.  KREMER 

INDEPENDENT  INSURANCE  AGENTS  OF  AMERICA,  INC. 

Mr.  Chairman,  my  name  Is  Edward  3.  Kremer.  I  am  President  of  Hanna  and 
Kremer  Insurance  Agency  of  Salisbury,  Maryland,  and  a  longstanding  member  ol  the 
Independent  tnstrance  Agents  of  America. 

nAA  Is  a  national  trade  association  representing  over  176,000  licensed  indepen- 
dent insurance  agents  and  over  200,000  employees  located  in  all  K  states  and  the 
District  of  Columbia. 

The  remarta  I  offer  today  are  niade  on  behalf  o(  not  only  IIAA,  but  also  of  the 
National  Association  of  Professional  Insurance  Agents  (representing  rnore  than  38,000 
Independent  property  and  casualty  Insirance  agents  in  alt  30  states,  Puerto  Rico,  the 
Virgin  Islands,  and  Canada),  the  National  Association  of  Life  Underwriters  (a  federa- 
tion of  1,000  state  and  local  associations,  representing  over  130,000  life  and  health 
Insurance  agents),  and  the  National  Association  of  Casualty  and  Sirety  Agents  (the 
leading  agency  and  brokerage  firms  In  the  country  specializing  in  providing  property 
and  casualty  insurance  programs  for  business  and  Industry  and  for  many  states  and 
municip^itles  as  well). 

IIAA  and  the  other  groups  for  which  I  am  speaking  today  have  long  been 
concerned  with  the  continuing  attempts  ol  huge  bank  holding  companies  to  enter  the 
insurance  business.  The  basis  of  thai  concern  is  the  Inherent  and  antl-compelltlve 
power  of  financial  institutions  to  direct  the  sale  of  insurance  by  virtue  of  their  control 
over  credit  transactions. 

We  tenltied  before  this  Committee  on  May  6  in  support  of  H.R.  227;  and  S.  207, 
identical  bills  that  embody  the  same  bank  holding  company  insurance  prohibition  which 
is  contained  in  Title  VI  of  S.  1720,  the  legislation  currently  before  you.  In  the  interest 
of  saving  time,  we  will  not  repeat  what  we  said  just  four  months  ago,  except  to  say 
that  the  case  for  curtailing  bank  holding  company  insurance  activities  is  even  stronger 
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today  than  it  was  dtrlng  the  two  previout  Congresset.  You  may  recall  that  a 
prohibition  slmUar  to  that  in  Title  VI  of  S.  17Z0  passed  the  House  of  Representatives 
last  year  333-23  and  was  unanimously  reported  out  of  this  Committee. 

That  case  may  be  ^mply  stated:  It  remains  a  fact  of  lUe,  si^ported  by  nimeroui 
academic  and  legislative  studies,  court  findings,  and  financial  and  consumer  regulatory 
agency  reports  that  the  combination  of  credit  and  Iraironce  (1)  unfairly  constricts  the 
CMBimef^  ability  to  choose  the  best  Insurance  terms,  and  service  free  from  the 
influence  of  credit,  and  (2)  unfairly  competes  against  other  sellers  In  the  Insurance 
market  who  have  no  powers  to  extend  or  withhold  credit.  It^  the  old  company  store 
monopoly  In  a  new  guise. 

Several  new  dements  have  recently  been  injected  Into  the  financial  institutions 
Insirance  debate.  In  September  the  United  States  Court  of  Appeals  lor  the  Eitftth 
Circuit  vacated  an  order  of  the  Federal  Reserve  Board  approving  an  Irtturance  agency 
application  of  Mercantile  Bancorporation,  the  largest  banking  Institution  in  the  state 
of  Mlssoiri.  In  its  opinion,  the  Coirt  made  dear  that  the  presentations  that 
Mercantile  made  to  the  Board  In  support  ol  Its  application  did  not  begin  to  satisfy  the 
requirements  of  the  ■public  benefits"  test  contained  in  Section  t(cX8)  of  the  Bank 
Holding  Company  Act.  The  Court  also  chastized  the  Board  lor  using  the  fact  that  the 
Mercantile  application  was  de  novo  (rather  than  an  acquisition  of  a  going  concern)  to 
create  a  presumption  that  the  public  benefits  requirements  of  the  BHC  Act  were 
satisfied,  and  ordered  a  hearing  on  the  factual  Issues  raised  by  DAA. 

The  Court's  opinion  provides  independent  verification  that  the  dai\gers  that  llAA 
and  other  mierested  groups  have  been  alleging  for  many  years  is  real,  nm  imaginary. 
The  Court  specifically  entertained  the  possibility  that  bank  holding  company  insurance 
activities  could  produce  harmful,  anticompetitive  effects  as  a  result  ol  coercive  or 
voluntary  tying. 
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The  Coirt  also  recognized  the  pouibilitles  that  bank  holding  company  sales  of 
Insurance  could  create  conflicts  of  interest  and  put  the  consumer  in  a  position  where 
he  would  pay  mere  money  for  his  insurance  and  receive  less  service  in  connection  with 
it.  The  action  of  the  Coirt  also  undertcores  the  continuing  —  Indeed,  the  apparently 
unending  —  controversy  that  iirrounds  the  bank  holding  company  Insirance  issue  ~  a 
controversy  that  only  Congress  has  the  power  to  end. 

More  recently,  the  Federal  Reserve  Board  took  up  the  question  of  whether  it 
should  initiate  a  rulemaking  proceeding  to  permit  bank  holding  companies  to  sell 
renewal  Insurance  —  Insurance  that  would  ^  sold  alter  a  loan  or  other  financial 
relationship  has  terminated.  Such  a  regulation  would  represent  a  dramatic  expansion 
of  the  current  Insurance  authority  of  banks  and  bank  holding  companies.  You,  Mr. 
Chairman,  and  several  other  members  of  this  Committee,  provided  the  Board  with 
letters  expressing  the  view  that  an  expansion  of  the  Board's  insirance  regulation  at 
this  time  would  be  inadvisable.  Those  letters,  and  the  fact  of  these  hearings  and 
similar  hearings  scheduled  in  the  House,  Induced  the  Board  to  postpone  fu-ther 
consideration  of  the  renewal  Instrance  issue  for  six  months.  Nevertheless,  the  fact 
that  the  Board  would  even  entertain  the  possibility  of  declaring  renewal  insurance  to 
be  "closely  related"  to  banking  shows  the  inclination  of  the  Board  —  with  the  constant 
and  s|ririted  irglngs  of  large  bank  holding  companies  —  to  strain  the  limits  of  bank 
holding  company  rM>n-banktng  authority.  That  inclination  can  be  restrained  only  if 
Congress  enacts  an  explicit  statutory  line  that  separates  bard<^g  from  Insurance 
activities. 

The  Board's  attempt  to  expand  Its  instrance  regulation  Is  particularly  Ironic  in 
light  of  the  September  IS,  19S1,  report  of  the  General  Accounting  Office  dealing  with 
the  Board's  oversight  of  banl<  holding  company  nonbank  activities.  That  report  should 
prove  sobering  reading  for  any  legislator  who  takes  the  time  to  become  famUlar  with 
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it.  Fcr  example,  the  CACVs  figkres  Indicate  that  bank  holding  companle*  that  engage 
in  non-banking  activities  rui  the  risk  of  becoming  [robtems  about  13  time*  greater 
than  thote  that  do  not  undcftake  non-banking  activities.  Treasury  Setretary  Regan, 
who  just  this  past  Monday  advocated  before  yoir  committee  the  holding  company 
mode  for  lianks  and  thrifts  to  expand  Into  newer  financial  services,  ml^n  profitably 
ponder  the  CAO  report. 

For  the  fact  is  —  and  virtually  every  study  that  has  examined  the  question 
verifies  thli  —  bank  holding  companies  simply  do  not  perform  non-ba;Mng  activities 
either  efficiently  or  well.  The  CAO  report  concludes  that  "the  Federal  Reserve  Board 
does  not  maintain  adequate  information  on  bank  holding  company  non-banking  activi- 
ties —  by  individual  company  or  for  the  industry  as  a  whole," 

We  are  therefore  gratified  to  see  Title  VI  included  In  S.  1720.  Bank  holding 
companies  continue  by  ■  wide  mar^n  to  be  the  dominant  sotrce  of  credit  In  on 
economy.  As  such,  any  attempt  by  Congress  to  separate  the  sale  of  Instrance  from 
credit  extension  must  at  least  be^n  by  amending  the  Bank  Holding  Company  Act  of 
19M  in  the  way  suggested  by  Title  VI. 

At  the  same  time,  given  some  of  the  other  things  S.  17Z0  would  accomplish.  Title 
VI  does  not  go  far  enough. 

The  problem  we  see  with  S.  1720  arises  out  of  the  fact  that  banks  and  bank 
holding  ^mpanies  on  the  one  hand,  and  savings  and  loan  holding  companies  and  service 
corporations  on  the  other,  have  different  degrees  of  authority  to  engage  in  Insurance 
activities.  While  federal  savings  and  loan  associations  are  not  permitted  to  engage  in 
insurance  directly,  by  regulation  they  are  permitted  to  sell  insixance  through  their 
service  corporations.  Savings  and  loan  holding  companies  that  own  only  ^ie  saving* 
and  loan  association  are  permitted  to  engage  in  Insirance  activities  of  every  kind. 
While  multiple  saving  and  loan  holding  companies  may  not  underwrite  Insirance,  they 
can  pursue  any  kind  of  insirance  agmcy  activity. 
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Title  I  of  S.  1720  would,  among  other  thingi,  expand  the  linandal  powers  of 
federal  savings  and  loan  asMciations  to  approximate  those  of  national  banks.  As  a 
consequence,  in  order  to  preserve  the  longstanding  separation  between  the  banking  and 
the  insurance  business,  and  In  order  to  make  S.  1720  Internally  consistent,  it  ii 
necessary  to  adjust  the  inskrance  powers  ol  federal  savings  and  loan  holding  companies 
and  service  corporations  to  reconcile  those  powers  with  the  insirance  authority  of 
banks  and  bank  holding  companies.  Only  in  that  way  will  the  "level  playing  field"  that 
bankers  have  been  clamoring  for  many  years  be  maintained  In  the  context  ol  S.  1720. 

At  the  appropriate  time,  we  will  be  prepared  to  present  to  the  Committee 
specific  language  that  we  believe  will  reconcile  the  insirance  authority  of  the  thrift 
institutions  affected  by  S.  1720  with  the  insirance  limitations  contained  in  Title  VI  ol 
the  bill  and  the  National  Bank  Aa. 

Chairman  Paul  Volcker  of  the  Federal  Reserve  Board  recently  told  a  gathering  of 
bankers  that  the  traditional  separation  between  banking  and  commerce  "rests  on 
concepts  thu  concentration  of  economic  powo-  can  be  dangerous,  that  the  potential 
for  conflicts  of  interest  in  a  service  so  vital  as  the  extension  of  capital  and  credit 
should  be  minimized,  and  that  there  Is  a  special  public  interest  in  the  safety  and 
soun<hess  of  oir  banks."  He  concluded,  therefore,  that  such  separation  is  "fundament- 
ally valid."  That  separation  must  be  preserved  —  notwithstanding  the  temptation  that 
might  be  presented  by  short-term  economic  forces.  In  the  context  ol  S.  1720,  one  of 
the  ways  that  C(»igress  can  re-endorse  the  principle  of  the  separation  between  banking 
and  commerce  Is  to  enact  Title  VI  with  other  appropriate  amendments  that  would 
reconcile  the  insurance  authority  of  banks  and  bank  holding  companies  with  the 
insurance  authority  of  thrift  institution*  that  would  be  invigorated  by  the  new 
financial  powers  accorded  by  other  provisions  of  the  Ull. 

I  want  to  thank  the  Committee  for  ^ving  us  this  opportunity  to  express  our 
views  M)  S.  1720.  11  you  have  any  questions,  I  would  be  pleased  to  try  to  answer  them. 
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October  20,  1981 


Honorable  Jake  Gacn,  Chairman 

Senate  Committee  on 

Banking,  Housing,  and  Urban  Affaii 

United  States  Senate 

5300  DSOB 

Washington,  D.C.   20510 


.  Chairman  I 


On  behalf  of  Central  States  Health  i   Life  Co,  of  Omaha 
I  would  like  to  respectfully  request  your  consideration  of  a 
technical  anendment  to  Title  VI  of  S.  1720.  I  also  request 
that  this  letter  serve  as  our  statement  for  your  hearings 
beginning  October  19,  1981  and  that  it  be  included  in  the 
hearing  records. 

Last  year  H.S.  2255  (the  predecessor  bill  to  S.  207) 
was  amended  to  include  the  sale  of  involuntary  unemployment 
coverage  as  a  permissible  insurance  agency  activity  for  bank 
introduced  and  adopted 
n  language.  This 


H.R.  2255  died  in 
.s  were  reintroduced 
.  language  was 
1720  incorporates 


holding  companies.   At  the  time  it  was 

the  amendment  included  additional  tie-: 

additional  tie-in  language  is  duplicat. 

light  of  existing  statutory  provisions 

the  9eth  Congress,  but  when  the  provis. 

in  the  97th  Congress  as  S.  207  the  exci 

inadvertently  included.   Title  VI  of  S 

the  provisions  of  S.  207,  as  introduced,  and  hence  aiso 

contains  the  unnecessary  language. 

During  the  Committee's  oversight  hearings  this  Spring 
Mr.  Robert  Reynolds,  President  of  the  Independent  Insurance 
Agents  of  America,  testified  on  S.  207  and  stated  that  they 
had  no  objection  to  a  technical  amendment  to  strike  the 
duplicative  and  unnecessary  language  (Hearings,  Part  I,  page 
342).   We  urge  the  Committee  to  strike  this  language.   To 
demonstrate  the  fact  that  the  language  is  unnecessary, 
attached  hereto  are  copies  of  the  present  law.  Section  106 
of  the  Bank  Holding  Company  Act  Amendments  of  1970  (12  U.S.C. 
1972)  and  the  subject  portion  of  S.  1720  with  the  redundant 
language  in  brackets  and  underscored. 
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It  should  be  noted  that  in  administering  the  Bank 
Holding  Company  Act,  the  Federal  Reserve  Board  requires  that 
any  bank  holding  company  proposing  to  engage  in  insurance 
underwcitincf  or  agency  activities  show  that  af f itmative 
steps  are  taken  to  advise  borrowers  that  the  purchase  of 
such  insurance  is  not  a  condition  of  the  extension  of  credit 
-  but  is  purely  at  the  option  o£  the  borrower. 

The  Federal  Reserve  Board's  Regulation  Y  (12  CF.R. 
Section  225.4(c))  requires  that  the  "ptovieion  of  any 
credit,  property,  or  services  involved  [in  any  proposed 
nonbank  activity)  shall  not  be  subject  to  any  condition 
which,  if  imposed  by  a  bank,  would  constitute  an  unlawful 
tie-in  arrangement  under  Section  106  of  the  Bank  Holding 
Company  Act  Amendments  of  1970."   In  the  concrete  case  of 
the  Federal  Reserve  Board's  consideration  of  whether  a  bank 
holding  company  affiliate  would  be  permitted  to  offer  this 
specific  type  of  insurance,  such  assurances  were  required 
and  made  as  a  condition  precedent  to  Federal  Reserve  Board 
approval . 

As  I  noted  earlier,  when  the  bill  was  reintroduced  this 
year  as  5.  207  the  duplicative  and  unnecessary  language  was 
not  removed.   When  S.  207,  as  introduced,  was  included  as 
Title  VI  of  S,  1720  the  language  remained.   We  respectfully 
urge  you  to  strike  the  redundant  language  as  shown  in  the 
attached  copy  of  the  bill.   I  appreciate  yt 
effort  in  this  matter. 

Sincerely, 


Aoohn  W.  Kennedy 
'^Senior  Vice  President  and 
Associate  General  Counsel 
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Tie-in  Provisions  —  present  law  • 


12  use   1971— As  used  in  Ihts  section.  Ihe  teims 

"bank,"  "bank  holding  company."  "subsidiafy."  and 
"Boaid"  have  the  meaning  asciibed  to  such  terms  in 
secliofi  2  ol  the  Bank  Holding  Company  Act  of  1 956.  Fcx 
purposes  ol  this  section  only.  Ihe  term  "company,"  as 
used  in  section  2  of  Ihe  Bank  Holding  Company  Ad  Ot  . 
195G.  means  any  person,  estate,  trusl,  partnership,  cor- 
poration, assocTalinn.  or  similar  organization,  bill  does 
nol  include  any  co/poiation  Ihe  majority  of  Ihe  shares  ai 
which  are  owned  by  the  Unrled  States  or  by  any  Slate. 
The  term  "liost  service"  means  any  service  customaiily 
perlotmed  by  a  bank  trust  department. 

Certain  arrangements  piohibited 
12  use  1972— A  bank  shall  not  in  any  manner  extend 
credit,  lease  or  sell  properly  of  any  kind,  or  furnish  ariy 
service,  or  fix  or  vary  the  consideration  for  any  of  the 
foregoing,  on  the  condition  or  requirement — 

(1)  Ihal  Ihe  customer  shall  obtain  some  additional  credit, 
property,  or  service  from  such  bank  other  Ihan  a  loan, 
discount,  deposit,  or  trust  service; 

(2)  that  Ihe  customer  shall  obtain  some  additional  credit, 
property,  ot  service  from  a  bank  holding  company  of 
such  bank,  cu  from  any  other  subsidiary  of  such  bank 
holding  company; 

(3)  that  the  customer  provide  some  additional  ciedit, 
properly,  or  service  to  such  bank,  other  than  those  le- 
lated  to  and  usually  provided  in  connection  with  a  loan, 
discount,  deposit,  or  trust  service; 

(4)  Ihal  Ihe  customer  provide  some  additional  credit, 
properly,  or  service  to  a  bank  holding  company  of  such 
bank,  or  to  any  other  subsidiary  ol  such  bank  holding 
company;  or 

(5)  that  the  customer  shall  nol  obtain  some  other  credit, 
properly,  or  service  Iiom  a  competitor  of  such  bank,  a 
bank  holding  company  of  such  bank,  or  any  subsidiary 
of  such  bank  holding  company,  other  than  a  cor>dition  or 
requirement  that  such  bank  shall  reasonably  impose  in  a 
credit  transaction  to  assure  the  soundness  of  the  credit. 
The  Board  may  by  regulation  or  order  permit  such  ex- 
ceptions to  the  loregoing  prohibition  as  it  considers  will 
not  t^e  contrary  to  the  purposes  of  this  section. 
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T»l*  n— Banki  onrf  Bafi 


Sns.4 

(CI  Tit-int,  alltraliOTU,  rtltKOtitnu. 
contOlidatioat.  Except  u  otherwise 
provided  In  on  otdcr  In  a  particulv 
cue.  Uie  followlni  conditions  shall 
■pply  with  respect  to  every  scqulsltion 
consumm»l«d  or  activity  ene>ied  In 
on  the  authorltv  of  section  4ICM8)  of 
Ihe  Act;  (1>  The  provision  of  any 
credit,  properly  or  services  Involved 
ihall  not  be  lublect  te  any  condition 
which.  If  Imposed  by  a  bank,  would 
constitute  an  unlawful  tie- In  arrante- 
ment  under  section  106  of  the  Bank 
Holdlnt  Company  Act  Amendmenla  of 
1S70:  <3)  the  activities  Involved  shall 
not  be  altered  In  any  significant  re- 
spect from  those  considered  by  the 
Board  in  making  the  delerminBllon. 
nor  provided  at  any  location  other 
than  those  described  In  the  notice 
published  with  respect  to  such  deter^ 
ml  nation,  except  upon  compliance 
with  the  procedures  of  paraErapb 
(bMl)  of  this  section:  and  13)  no 
merger,  or  acquiiillon  of  assets  other 
than  In  the  ordinary  course  of  busi- 
ness, to  a'hich  the  acquired  company 
Is  a  party  shall  be  consummaUd  with- 
out prior  Board  approval.  If  thereafter 
the  bank  holding  company  will  contin. 
ue  to  own,  directly  or  Indirectly,  more 
than  S  percent  of  the  votini  shares  of 


Regulation  Y 

12   C.F.H.    Section    225.4(c) 

Federal  Reserve  Board 
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97TH  CONGRESS 
I  ST  Session 


S.1720 


To  enhance  ihe  competitiveness  of  depository  institutions,  to  expand  the  range  of 
semces  proi-ided  hy  such  institutions,  to  protect  depositors  and  creditors  of 
such  institutjons,  and  for  other  purposei. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

OCTOBEB  7,    I9S1 

Ur.  Gark  introduced  the  rollouing  bill;  vhich  was  read  tn-icc  and  referred  to  the 
Commiltee  on  Banting,  Housing,  and  Urban  Affairs 


A  BILL 

To  enhance  the  competitiveness  of  depository  institutions,  to 
expand  the  range  of  semces  pro^^ded  b^'  such  institutions, 
to  protect  depositors  and  creditors  of  such  institutions,  and 
for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  Slates  of  America  in  Congress  assembled, 

3  That  this  Act  ma}'  be  cited  as  the  "Financial  Institutions 

4  Restructuring  and  Services  Act  of  1981". 
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110 

1  failure  to  purchase  shares  from,  obtain  a  loan  from,  or  lend  to 

2  the  Federal  credit  union. 

3  "(c)  Withdrawal  or  expulsion  of  a  member  pursuant  to 

4  either  subsection  (a)  or  (b)  of  this  section  shall  not  operate  to 

5  relieve  him  from  liability  to  the  Federal  credit  union.". 

6  TITLE  VI— PROPERTY,  CASUALTY,  LIFE  INSUR- 

7  ANCE  ACTIVITIES  OF  BANK  HOLDINO  COM- 

8  PANICS 

9  .      Sec.  601.  Section  4(c)(8)  of  the  Bank  Holding  Company 

10  Act  of  1956  (12  U.S.C.  1843(c)(8))  is  amended  by  striking 

11  out  the  period  at  the  end  of  the  first  sentence  and  inserting  in 

12  lieu  thereof  the  follotting:  ",  but  for  purposes  of  this  subsec- 

13  tion  it  is  not  closely  related  to  banking  or  managing  or  con- 

14  trolling  banks  for  a  bank  holding  company  to  provide  insur- 

15  ance  as  a  principal,  agent,  or  broker  except  (A)  where  the 

16  insurance  is  limited  to  assuring  repa^'ment  of  the  outstanding 

17  balance  due  on  a  specific  extension  of  credit  by  a  bank  hold- 

18  ing  company  or  its  subsidiary  in  the  event  of  the  death,  dis- 

19  ability,  or  involuntary  unemployment  of  the  debtor  [and,  in 

20  the  case  of  involuntarj"  unemplo}'ment,  where  the  coverage  is 

21  offered  in  connection  ^ith  a  bank  credit  card  and  the  card- 

22  holder  is  solicited  to  purchase  the  coverage  after  the  credit 

23  card  has  been  issued  by  the  creditoJ:  (B)  in  the  case  of  a 

24  finance  company  which  is  a  subsidiarj-  of  a  b.iiik  holding  com- 

25  pany,  where  the  insurance  is  also  limited  to  assuring  repay- 
I 1  represents   language   to  be   striken. 
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The  Chairman.  Thank  you  very  much.  Senator  DizoD? 

Senator  Dixon.  Thank  you,  Mr.  Chairman. 

I  wonder  if  I  could  direct  several  questions  to  Mr.  Crajgit 
notice  you  are  a  former  treasurer  of  the  Commonwealth  of  Vii|» 
ia.  I  am  a  former  State  treasurer  of  Illinois.  I  do  not  know  dtf  1 
have  had  the  pleasure  to  meet  you. 

NEW  AND  GBEATER  BISK 

Mr.  Craigie.  It  is  a  pleiisure  to  meet  you,  Mr.  Dixon. 

Senator  Dixon.  Of  course,  banks  now  have  the  power  to  undif 
write  GO  bonds.  Why  do  you  think  that  revenue  bonds  represeoti 
new  and  greater  risk? 

Mr.  Craigie.  Actually,  banks  have  the  power  to  underwriteini 
number  of  areas  of  revenue  bonds  right  now.  That  took  plare  d 
1968,  when  they  were  given  the  additional  powers  to  unoennfl 
housing  bonds  and  to  underwrite  higher  education  bonds  and  at 
tain  other  rulings  of  the  Comptroller  of  the  Currency  since  tK 
time.  I  would  guess  that  one  example  that  we  might  take  right  noi 
of  the  potential  problems  in  revenue  bonds  insofar  as  the  ri 
would  be  the  case  of  the  Washington  Public  Power  Dis^ict  od 
West,  where  there  is  a  major  problem  in  plants  4  and  5  and  dl 
ability  to  secure  money  even  to  mothball  those  plants.  And  tb 
exposure  that  exists  for  the  approximately  $2  billion  that  hi 
already  been  raised. 

It  is  of  interest  that  commercial  banks  are  able  to  underviit 
and  have  been  a  manager  of  the  plants  1,  2,  and  3,  the  BonnevriD 
projects,  which  just  recently  had  the  highest  interest  rate  on 
revenue  bond  issue  ever  issued,  15  percent. 

I  think  when  you  look  at  the  types  of  revenue  bonds  that  canl 
issued  of  many  different  varieties  and  nature,  there  is  a  conside 
able  difference  in  the  risk. 

Senator  Dixon.  Don't  you  think  that  extending  the  authorit; 
banks  would  result  in  a  more  competitive  bidding  for  the  iasu 
rather  than  negotiated  issues? 

Mr.  Craigie.  I  mentioned  earlier  the  hanks  have  been  able 
underwrite  approximately  40  percent  of  the  marketed  reven 
bonds  right  now  and  since  1968.  The  facts  will  show,  tind  I 
Kaufman  would  be  glad  to  respond  to  that  question,  say,  in  t 
housing  area  where  banks  have  been  significant  in  that  area, 
shows  there  has  been  no  savings,  in  fact,  potentially  a  cost  to  th( 
issuers,  where  banks  have  actually  participated  in  the  housi 
area. 

There  is  no  evidence  presented  thus  far,  really,  that  banks  ha 
any  incentive  to  lower  their  costs  or  that  they  have  moved 
competitive  issues  versus  negotiated  issues,  when  negotiated  issu 
are  available. 

Senator  Dixon.  Your  statement,  Mr.  Craigie,  places  great  emph 
sis  upon  the  potential  combination  of  deposit  taking  by  banks  ai 
securities  activities  by  the  same  banks.  Sears  has  a  savings  ai 
loan  which  takes  deposits.  And  it  is  buying  a  national  full-servi 
brokerage  firm,  American  Express  takes  deposits  through  extensi 
international  banking  operations.  It  also  has  an  enormous  travek 
check  operation  and  now  owns  one  of  the  largest  securities  firms 
this  country.  Shearson,  Loeb,  Rhodes,  in  turn,  owns  Boston  & 


dbyGoOt^Ic 


?^)epo8it  &  Trust  Co.  Do  you  oppose  the  combination  of  services 
^jrepresented  in  those  cases  by  those  companies? 

'  Mr.  Craigie.  I  will  pass  that  on  to  Mr.  DeNunzio  to  answer.  I 
iiVrould  answer  to  as  far  as  commercial  banks  in  my  r^on. 
'  Mr.  DeNunzio.  There  is  no  question  that  the  concerns  that  you 
bring  out  through  the  combination  now  of  the  Shearson  and 
.  American  Express  and  others  are  of  interest  to  this  committee  and 
they  are  of  major  interest  to  our  industry.  There  are  some  poten- 
ifetial  conflicts  of  interest  in  these  areas.  It  is  for  this  precise  reason 
tothat  we  think  these  conflicts  of  interest  need  to  be  examined  in  a 
ilbroader  context  than  just  S.  1720. 

Senator  Garn  earlier  asked  one  of  the  former  panelists,  is  there  a 
It  concern  that  Shearson  is  able  to  own  the  Boston  Safe  Deposit  in 
b  Bfassachusetts.  From  Shearson's  standpoint  they  are  doing  some- 
g  tiling  perfectly  legal.  It  is  in  the  conte^  of  the  laws  of  the  State  of 
II  Massachusetts  that  allows  them  to  do  that;  however,  others  could 
■  reason  that  there  is  a  loophole  in  the  act  that  allows  a  State- 
R  chartered  bank  to  be  acquired  by  em.  investment  banking  firm,  and 
fc  it  is,  indeed,  a  fact  that  state-chartered  banks  in  Massachusetts  can 
t  be  acquired  by  investment  banking  firms.  Now  that  is  a  concern  to 
I  a  lot  of  investment  banking  firms  and  there  are  many  people  in 
I  our  industry  who  think  that  that  loophole  should  not  exist.  But  it 
r  is  there,  and  it  is  one  of  the  reasons  why  we  think  that  this  whole 
issue  needs  to  be  examined  in  a  larger  context. 

Senator  Dixon.  Now  it  is  certainly  true  that  before  peissage  of 
the  Glass-Steagall  Act  some  bank  security  affiliates  engaged  in 
activities  which  threatened  the  solvency  of  their  institutions.  There 
have  been  a  great  many  changes  and  improvements  in  the  bank 
r^ulatory  system  since  that  time.  Do  you  nevertheless  believe  that 
the  same  risks  exist  today  if  banks  are  given  the  authority  to 
underwrite  municipal  revenue  bonds? 

Mr.  Craigie.  We  do  not  have  to  go  back  too  far  to  see  that  there 
is  the  potential  of  those  same  risks  involved.  It  is  interesting  that 
the  major  bank  problems,  failures  that  have  occurred  within  the 
last  10  years:  the  Franklin  National  Bank,  are  primarily  due  to 
investments  in  bonds;  Bank  of  the  Commonwealth,  primarily  due 
to  the  investment  in  long-term  municipal  bonds.  Other  banks 
today — will  remain  nameless  but  have  had  to  resort  in  substantial 
sums  to  the  Federal  Deposit  Insurance  Corporation  and  loans  from 
other  banks,  because  of  their  exposure  in  the  bonds  markets.  It 
does  not  have  to  be  just  municipal  bonds,  it  can  be  in  Government 
bonds. 

I  would  say  to  you  that  the  example  of  bank  holding  compemies 
and  what  they  can  do  with  nonbank  assets — Chase  REIT  is  one  of 
the  best  examples,  where  stockholders  lost  millions  of  dollars  be- 
cause they  thought  they  were  buying  Chase  and  they  were  buying 
REIT.  The  exposures  do  exist. 

Senator  Dixon.  Dealer  Bank  claims  that  underwriting  of  revenue 
bonds  would  result  in  savings  for  issuers.  I  understand  that  you 
have  witnesses  who  would  take  issue  with  that.  I  would  like  to 
hear  that. 

The  SIA  argues  that  no  appreciable  savings  would  result.  Profes- 
sional economists  disagree  with  this  issue;  but  representatives  of 
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It.  For  «»mple,  the  GAO^  figira  Indicate  that  bank  holding  companla  that  engage 
In  non-bordcing  activities  rtn  the  risk  ol  becoming  pr^lems  about  IS  tima  greater 
than  thote  that  do  not  tndertake  non-banldng  activities.  Treasury  Secretary  Regan, 
who  )utt  this  past  Monday  advocated  before  you'  committee  Uie  holding  company 
mode  lor  banks  and  thrifts  to  expand  Into  newer  linandai  services,  might  profitably 
ponder  the  CAO  report. 

For  the  tact  1*  —  and  Wrtually  every  study  that  has  examined  the  question 
verifies  thia  —  bank  holding  companies  simply  do  not  perform  non-banking  activities 
either  efficiently  or  well.  The  GAO  report  concludes  that  ■nhe  Federal  Reserve  Board 
does  not  maintain  adequate  information  on  bank  holding  company  non-banking  activi- 
ties —  by  individual  company  or  for  the  industry  as  a  whole." 

Ve  are  therefore  gratified  to  see  Title  VI  included  In  S.  1720.  Bonk  holding 
companies  continue  by  a  wide  margin  to  be  the  dominant  source  of  credit  In  our 
economy.  As  such,  any  attempt  by  Congress  to  separate  the  sale  of  insurance  from 
credit  extension  must  at  least  tiegin  by  amending  the  Bank  Holding  Company  Act  of 
1936  in  the  way  suggested  by  Title  VI. 

At  the  same  time,  given  some  of  the  other  things  S.  1720  would  accomplish,  Title 
VI  does  not  go  tar  enough. 

The  problem  we  see  with  S.  1720  arises  out  of  the  fact  that  banks  and  bank 
holding  companies  on  the  one  hand,  and  savings  and  loan  holding  companies  and  service 
corporations  on  the  other,  have  different  degrees  of  authority  to  engage  in  instrance 
activities.  While  federal  savings  and  loan  associations  are  not  permitted  to  engage  in 
insurance  directly,  by  regulation  tlwy  ore  permitted  to  sell  instrance  through  their 
service  corporations.  Savings  and  loan  holding  companies  that  own  only  ^^  savings 
and  loan  association  are  permitted  to  engage  in  Insurance  aalvitles  ol  every  kind. 
While  muiilpie  savings  and  loan  holding  companies  may  not  underwrite  insurance,  they 
can  pursue  any  kind  of  instrance  agency  activity. 
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Tltl«  I  ol  S.  1720  would,  among  other  things,  expand  the  financial  powers  of 
federal  Midngi  and  loan  assodatloni  to  approximate  those  ol  national  banks.  As  a 
consequence,  in  order  to  preserve  Ihe  longstanding  separation  between  the  banking  and 
the  insurance  buiine«s,  and  In  order  to  make  S.  1720  Internally  consistent,  it  Is 
necessary  to  Bd)ust  the  insurance  powers  of  federal  savings  and  loan  holding  companies 
and  service  corpcrations  to  reconcile  those  powers  with  the  insirance  authority  of 
banks  and  bank  holding  companies.  Only  in  that  way  will  the  "level  playing  field"  that 
bankers  have  been  clamoring  for  many  years  be  maintained  in  the  context  ol  S>  1720. 

At  the  appropriate  time,  we  will  be  prepared  to  present  to  Ihe  Committee 
specific  language  that  we  believe  will  reconcile  the  insirance  authority  of  the  thrift 
institutions  affected  by  S.  1720  with  the  insurance  limitations  contained  in  Title  VI  of 
the  Ull  and  the  National  Bank  Act. 

Chairman  Paul  Volcker  of  the  Federal  Reserve  Board  recently  told  a  gathering  of 
bankers  that  the  traditional  separation  between  banking  and  commerce  "rests  on 
concepts  that  concentration  of  economic  power  can  be  dangerous,  that  the  potential 
(or  conflicts  of  Interest  in  a  service  so  vital  as  the  extension  ol  capital  and  credit 
should  be  minimized,  and  that  there  is  a  special  public  interest  in  the  safety  and 
sounckiess  of  our  banks."  He  concluded,  therefore,  that  such  separation  is  "fundament- 
ally valid."  That  separation  must  be  preserved  —  notwit>utanding  the  temptation  that 
might  be  presented  by  short-term  economic  lorces.  In  the  context  ol  S.  1720,  one  of 
the  ways  that  Confess  can  re-endorse  the  principle  of  the  separation  between  banking 
and  commerce  Is  to  enact  Title  VI  with  other  appropriate  amendments  that  would 
reconcile  the  insurance  authority  ol  banlcs  and  bank  holding  companies  with  the 
insks-ance  authority  of  thrift  institutions  that  would  be  invigorated  by  the  new 
financial  powers  accorded  by  other  provisions  of  the  bill. 

I  want  to  thank  ttte  Committee  for  giving  us  this  opportunity  to  express  our 
views  on  S.  1720.  II  you  have  any  questions,  I  would  be  pleased  to  try  to  answer  them. 
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October  20,  1981 


Honorable  Jake  Gam,  Chairman 

Senate  Coimittee  on 

Banking,  Bousing,  and  Urban  Affairs 

Dnlted  States  Senate 

5300  D50B 

Washington,  D.C.   20510 


Dear  Mr.  Chalrnan: 

On  behalf  of  Central  States  Health  (  Life  Co.  of  Omaha 
I  would  like  to  respectfully  request  your  consideration  of  a 
technical  amendment  to  Title  VI  of  S.  1720.   I  also  request 
that  this  letter  serve  as  our  statement  for  your  hearings 
beginning  October  19,  1981  and  that  it  be  included  in  the 
hearing  records. 

Last  year  H.R.  2255  (the  predecessor  bill  to  S.  207) 
vas  amended  to  include  the  sale  of  involuntary  unemployiaent 
coverage  as  a  permissible  insurance  agency  activity  for  bank 
holding  companies.   At  the  time  it  was  introduced  and  adopted 
the  amendment  included  additional  tie-in  language.   This 
additional  tie-in  language  is  duplicative  and  unnecessary  in 
light  of  existing  statutory  provisions.   H.R.  2255  died  in 
the  96th  Congress,  but  when  the  provisions  were  reintroduced 
in  the  97th  Congress  as  S.  207  the  excess  language  was 
inadvertently  included.  Title  vi  of  S.  1720  Incorporates 
the  provisions  of  S.  207,  as  introduced,  and  hence  also 
contains  the  unnecessary  language. 

During  the  Committee's  oversight  hearings  this  Spring 
Mr.  Robert  Reynolds,  President  of  the  Independent  Insurance 
Agents  of  America,  testified  on  S.  207  and  stated  that  they 
had  no  objection  to  a  technical  amendment  to  strike  the 
duplicative  and  unnecessary  language  (Hearings,  Part  I,  page 
342).   We  urge  the  Committee  to  strike  this  language.   To 
demonstrate  the  fact  that  the  language  is  unnecessary, 
attached  hereto  are  copies  of  the  present  law.  Section  106 
of  the  Bank  Holding  Company  Act  Amendments  of  1970  (12  U.S.C. 
1972)  and  the  subject  portion  of  S.  1720  with  the  redundant 
language  in  brackets  and  underscored. 
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It  should  be  noted  that  in  administering  the  Bank 
Holding  Company  Act,  the  Federal  Reserve  Board  requires  that 
any  bank  holding  company  proposing  to  engage  in  insurance 
underwriting  or  agency  activities  show  that  affirmative 
steps  are  taken  to  advise  borrowers  that  the  purchase  of 
such  insurance  is  not  a  condition  of  the  extension  of  credit 
-  but  is  purely  at  the  option  of  the  borrower. 

The  Federal  Reserve  Board's  Regulation  Y  (12  C.F.R. 

Section  225.4(c))  requires  that  the  'provision  of  any 
credit,  property,  or  services  involved  I  in  any  proposed 
nonbank  activity)  shall  not  be  subject  to  any  condition 
whicFi,  if  imposed  by  a  bank,  would  constitute  an  unlawful 
tie-in  arrangement  under  Section  106  of  the  Bank  Holding 
Company  Act  Amendments  of  1970."   In  the  concrete  case  of 
the  Federal  Reserve  Board's  consideration  of  whether  a  bank 
holding  company  affiliate  would  be  permitted  to  offer  this 
specific  type  of  insurance,  such  assurances  were  requited 
and  made  as  a  condition  precedent  to  Federal  Reserve  Board 
approval. 


When  S.  207,  as  introduced, 
Title  VI  of  S.  1720  the  language  remained.  H< 
urge  you  to  strike  the  redundant  language  as  ! 
attached  copy  of  the  bill.   I  appreciate  your 


lyjohn  M.  Kennedy  /f 


//john  V 
''Senior 


dbyGoot^Ic 


Tie-in  Provisions  —  present  law  * 


Definitions 

12  use  1971— As  used  in  Ihis  section.  Ihe  leims 
"bank."  "bank  holding  company,"  "subsidiary,"  af»d 
"Board"  have  the  meaninQ  ascrit>ed  to  such  leints  in 
section  2  of  the  Bank  Holding  Company  Act  o1 1 956.  For 
purposes  of  this  section  only,  Ihe  leim  "company,"  as 
used  in  section  2  ol  Ihe  Bank  Holding  Company  Acl  0(  , 
1956,  means  any  person,  eslale.  Iiusl.  parlnetship.  cor- 
poration, associalion,  or  similar  organization,  but  does 
nol  include  any  corpoialion  Ihe  majoiity  ol  the  shares  of 
which  are  owned  by  the  United  States  or  by  any  Slate. 
The  term  "trust  service"  means  any  service  customarily 
peilormed  by  a  bank  trust  deparlmenl. 

Certain  anangemenls  prohibited 
12  use  1972— A  bank  shall  not  in  any  manner  extend 
credit,  lease  or  sell  properly  ol  any  kind,  or  furnish  any 
service,  or  fix  or  vary  the  consideration  fo(  any  of  the 
Poregoing.  on  the  condition  or  requiiernent — 

(1)  that  Ihe  customer  shalt  obtain  some  additional  credit, 
properly,  or  service  from  such  bank  other  than  a  loan, 
discount,  deposit,  or  trust  service; 

(2)  that  the  customer  shall  obtain  some  additional  ciedtl. 
properly,  or  service  from  a  bank  holding  compariy  ol 
such  bank,  or  Irom  any  other  subsidiary  of  such  bank 
holding  company; 

(3)  that  the  customer  provide  some  additional  cretfit, 
piope/ly.  or  service  to  such  bank,  other  than  those  re- 
lated To  and  usually  provided  in  connection  with  a  loan, 
discount .  deposit,  or  trust  service; 

(4)  Ihal  Ihe  customer  provide  some  additional  ciedil, 
profierly.  or  service  to  a  bank  holding  company  of  such 
bank,  or  to  any  other  subsidiary  ol  such  bank  holdir>g 
company;  or 

(5)  that  the  customer  shall  not  obtain  some  other  credit, 
properly,  or  service  from  a  competitor  of  such  bank,  a 
bank  holding  company  of  such  bank,  or  any  subsidiary 
of  such  bank  holding  company,  other  than  a  condition  or 
requitemenl  that  such  bank  shall  reasonably  impose  in  a 
credit  transaction  to  assure  the  soundness  of  the  credit. 
The  Board  may  by  regulalion  or  order  permit  such  ex- 
ceptions to  the  foregoing  prohibition  as  it  considers  mill 
not  be  contrary  to  the  purposes  of  this  section. 
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Till*  13— Bcinhi  snif  Banking 


S  395.4 

(et  Tir-iru,  alltraliont.   relocation*, 
contoliaationt.    Except   u   otherwise 

provided  in  an  order  in  »  particular 
case,  the  lollowlni  conditloni  shall 
apply  w[th  respect  to  every  acquisition 
consummated  or  activity  engaced  in 
on  the  authority  ol  section  4<cKS)  oi 
the  Act:  111  The  provision  of  any 
credit,  property  or  services  Involved 
■hall  rtot  be  subject  to  any  condition 
which.  If  Imposed  by  a  bank,  would 
constitute  an  unlawful  tie-ln  arrange- 
ment under  section  lOG  of  the  Bank 
Holding  Company  Act  Amendments  of 
inO:  (3)  the  activities  involved  shall 
not  be  altered  in  any  significant  re- 
spect from  those  eons  id  Fred  by  the 
Board  In  making  the  determination. 
nor  provided  at  any  location  other 
than  those  described  in  the  notice 
published  »-ith  respect  to  such  deter- 
mination, except  upon  compliance 
with  the  procedures  of  paragraph 
(bHl)  of  this  section:  and  (3)  no 
merger,  or  acquisition  ol  assets  other 
than  In  the  ordinary  course  of  busi- 
ness, to  nhlch  the  acquired  company 
Is  a  party  shall  be  consummated  with- 
out prior  Board  approval,  if  thereafter 
the  bank  holding  company  will  contin- 
ue to  owT].  directly  or  indirectly,  more 
than  5  percent  of  the  voting  shares  of 
such  company  oi  " 


Regulation  Y 

12  C.F.B.    Section   225.4(c) 

Federal  Reserve  Board 
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97th  congress 
IST  Session 


S.1720 


To  enhance  Ihe  competitiveness  of  deposUorj'  institutions,  Ui  expind  the  range  of 
senices  provided  by  such  inslilulions,  to  prolecl  depositors  and  creditors  of 
such  iastilutions,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

OCTOBES  7,  1981 

Mr.  Garn  inLroduced  the  (oIk>%-ing  bill;  n'hicli  was  read  t«-ice  and  referred  to  the 

Conuniltee  on  Banking,  Housing,  and  Urban  AHain 


A  BILL 

To  enhance  the  competitiveness  of  depository  institutions,  to 
expand  the  range  of  seniees  pro\'ided  by  such  institutions, 
to  protect  depositors  and  creditors  of  such  institutions,  and 
for  other  purposes, 

1  Be  it  enacted  by  ihe  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Financial  Institutions 

4  Restructuring  and  Se^^^ces  Act  of  1981". 
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no 

1  failure  to  purchase  shares  from,  obtain  a  loan  from,  or  lend  to 

2  the  Federal  credit  union. 

3  "(c)  Withdrawal  or  expulsion  of  a  member  pursuajit  to 

4  either  subsection  (a)  or  (b)  of  this  section  shall  not  operate  to 

5  relieve  Mm  from  liability  to  the  Federal  credit  union.". 

6  TITLE  VI— PROPERTY,  CASUALTY,  LIFE  INSUR- 

7  ANCE  ACTIVITIES  OF  BANK  HOLDING  COM- 

8  PANTES 

9  .      Sec.  601.  Section  4(c)(8)  of  the  Bank  Holding  Company 

10  Act  of  1956  (12  U.S.C.  1843(c)(8))  is  amended  by  striking 

1 1  out  the  period  at  the  end  of  the  first  sentence  and  inserting  in 

12  lieu  thereof  the  follo^xTng:  ",  but  for  purposes  of  this  subsec- 

13  tion  it  is  not  closely  related  to  banking  or  managing  or  con- 

14  trolling  banks  for  a  bank  holding  company  to  provide  insur- 

15  ance  as  a  principal,  agent,  or  broker  except  (A)  where  the 

16  insurance  is  limited  to  assuring  repaj'ment  of  the  outstanding 

17  balance  due  on  a  specific  extension  of  credit  by  a  bank  hold- 

18  ing  company  or  its  subsidiary  in  the  event  of  the  death,  dis- 

19  ability,  or  involuntar)'  unemplo^mient  of  the  debtorpind,  in 

20  the  case  of  involuntary  unemploj-ment,  where  the  coverage  is 

21  offered  in  connection  with  a  bank  credit  card  and  the  card- 

22  holder  is  solicited  to  purchase  the  coverage  after  the  credit 

23  card  has  been  issued  by  the  credit^;  (B)  in  the  case  of  a 

24  nuance  company  which  is  a  subsidiary  of  a  bank  holding  com- 

25  pany,  where  the  insurance  is  also  limited  to  assuring  repay- 
[ 1  represents   language   to  be  stciken. 
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The  Chairman.  Thank  you  very  much.  Senator  Dixon? 

Senator  Dixon.  Thank  you,  Mr.  Chairman. 

I  wonder  if  I  could  direct  several  questions  to  Mr.  Craigie.  I 
notice  you  are  a  former  treasurer  of  the  Commonwealth  of  Virgin- 
ia. I  am  a  former  State  treasurer  of  Illinois.  I  do  not  know  that  I 
have  had  the  pleasure  to  meet  you. 

NEW   AND  GREATER  RISK 

Mr.  Craigie.  It  is  a  pleasure  to  meet  you,  Mr.  Dixon. 

Senator  Dixon.  Of  course,  banks  now  have  the  power  to  under- 
write GO  bonds.  Why  do  you  think  that  revenue  bonds  represent  a 
new  and  greater  risk? 

Mr.  Craigie.  Actually,  banks  have  the  power  to  underwrite  in  a 
number  of  areas  of  revenue  bonds  r^ht  now.  That  took  place  in 
1968,  when  they  were  given  the  additional  powers  to  underwrite 
housing  bonds  and  to  underwrite  higher  education  bonds  and  cer- 
tain other  rulings  of  the  Comptroller  of  the  Currency  since  that 
time.  1  would  guess  that  one  example  that  we  might  take  right  now 
of  the  potential  problems  in  revenue  bonds  insofar  as  the  risk 
would  be  the  case  of  the  Washington  Public  Power  District  out 
West,  where  there  is  a  major  problem  in  plants  4  and  5  and  the 
ability  to  secure  money  even  to  mothball  those  plants.  And  the 
exposure  that  exists  for  the  approximately  $2  billion  that  has 
already  been  raised. 

It  is  of  interest  that  commercial  banks  are  able  to  underwrite 
and  have  been  a  manager  of  the  plants  1,  2,  and  3,  the  Bonneville 
projects,  which  just  recently  had  the  highest  interest  rate  on  a 
revenue  bond  issue  ever  issued,  15  percent. 

I  think  when  you  look  at  the  types  of  revenue  bonds  that  can  be 
issued  of  many  different  varieties  and  nature,  there  is  a  consider- 
able difference  in  the  risk. 

Senator  Dixon.  Don't  you  think  that  extending  the  authority  to 
banks  would  result  in  a  more  competitive  bidding  for  the  issues 
rather  than  negotiated  issues? 

Mr.  Craigie.  I  mentioned  earlier  the  banks  have  been  able  to 
underwrite  approximately  40  percent  of  the  marketed  revenue 
bonds  right  now  and  since  1968.  The  facts  will  show,  and  Dr. 
Kaufman  would  be  glad  to  respond  to  that  question,  say,  in  the 
housing  area  where  banks  have  been  significant  in  that  area,  it 
shows  there  has  been  no  savings,  in  fact,  potentially  a  cost  to  those 
issuers,  where  banks  have  actually  participated  in  the  housing 
area. 

There  is  no  evidence  presented  thus  far,  really,  that  banks  have 
any  incentive  to  lower  their  costs  or  that  they  have  moved  to 
competitive  issues  versus  negotiated  issues,  when  negotiated  issues 
are  available. 

Senator  Dixon.  Your  statement,  Mr.  Craigie,  places  great  empha- 
sis upon  the  potential  combination  of  deposit  taking  by  banks  and 
securities  activities  by  the  same  banks.  Sears  has  a  savings  and 
loan  which  takes  deposits.  And  it  is  buying  a  national  full-service 
brokerage  firm.  American  Express  takes  deposits  through  extensive 
international  banking  operations.  It  also  htis  an  enormous  travelers 
check  operation  and  now  owns  one  of  the  largest  securities  firms  in 
this  country.  Shearson,  Loeb,  Rhodes,  in  turn,  owns  Boston  Safe 
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Deposit  &  Trust  Co.  Do  you  oppose  the  combination  of  services 
represented  in  those  cases  by  those  companies? 

Mr.  Craigie.  I  will  pass  that  on  to  Mr.  DeNunzio  to  answer.  I 
would  answer  to  as  far  as  commercial  banks  in  my  region. 

Mr.  DeNunzio.  There  is  no  question  that  the  concerns  that  you 
bring  out  through  the  combination  now  of  the  Shearson  and 
AmericEui  Express  and  others  are  of  interest  to  this  committee  and 
they  are  of  m^or  interest  to  our  industry.  There  are  some  poten- 
tial conflicts  of  interest  in  these  areas.  It  is  for  this  precise  reason 
that  we  think  these  conflicts  of  interest  need  to  be  examined  in  a 
broader  context  than  just  S.  1720. 

Senator  Gam  earlier  asked  one  of  the  former  panelists,  is  there  a 
concern  that  Shearson  is  able  to  own  the  Boston  Safe  Deposit  in 
Massachusetts.  Prom  Shearson's  standpoint  they  are  doing  some- 
thing perfectly  l^al.  It  is  in  the  context  of  the  laws  of  the  State  of 
Massachusetts  that  allows  them  to  do  that;  however,  others  could 
reason  that  there  is  a  loophole  in  the  act  that  allows  a  State- 
chartered  bank  to  be  acquired  by  an  investment  bfinking  firm,  and 
it  is,  indeed,  a  fact  that  state-chartered  banks  in  Massachusetts  can 
be  acquired  by  investment  banking  Arms.  Now  that  is  a  concern  to 
a  lot  of  investment  banking  firms  imd  there  are  many  people  in 
our  industry  who  think  that  that  loophole  should  not  exist.  But  it 
is  there,  emd  it  is  one  of  the  reasons  why  we  think  that  this  whole 
issue  needs  to  be  examined  in  a  larger  context. 

Senator  Dixon.  Now  it  is  certainly  true  that  before  passage  of 
the  Glase-Steagall  Act  some  bank  security  afdliates  engaged  in 
activities  which  threatened  the  solvency  of  their  institutions.  There 
have  been  a  great  many  changes  and  improvements  in  the  bank 
r^ulatory  system  since  that  time.  Do  you  nevertheless  believe  that 
the  same  risks  exist  today  if  beinks  are  given  the  authority  to 
underwrite  municipal  revenue  bonds? 

Mr.  Craigie.  We  do  not  have  to  go  back  too  far  to  see  that  there 
is  the  potentisil  of  those  same  risks  involved.  It  is  interesting  that 
the  m^or  bank  problems,  failures  that  have  occurred  within  the 
last  10  years:  the  Franklin  National  Bank,  are  primarily  due  to 
investments  in  bonds;  Bank  of  the  Commonwealth,  primarily  due 
to  the  investment  in  long-term  municipal  bonds.  Other  banks 
today — will  remain  nameless  but  have  had  to  resort  in  substantial 
sums  to  the  Federal  Deposit  Insurance  Corporation  and  loans  from 
other  banks,  because  of  their  exposure  in  the  bonds  markets.  It 
does  not  have  to  be  just  municipal  bonds,  it  can  be  in  Government 
bonds. 

I  would  say  to  you  that  the  example  of  bank  holding  companies 
and  what  they  can  do  with  nonbank  assets — Chase  REIT  is  one  of 
the  best  examples,  where  stockholders  lost  millions  of  dollars  be- 
cause they  thought  they  were  buying  Chase  and  they  were  buying 
REIT.  The  exposures  do  exist. 

Senator  Dixon.  Dealer  Bank  claims  that  underwriting  of  revenue 
bonds  would  result  in  savings  for  issuers.  I  understand  that  you 
have  witnesses  who  would  take  issue  with  that.  I  would  like  to 
hear  that. 

The  SIA  arifues  that  no  appreciable  savings  would  result.  Profes- 
sional economists  disagree  with  this  issue;  but  representatives  of 
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municipal  issuers  groups  are  united  in  believing  that  interest  sav- 
ings would  result. 

Aren't  these  issuers,  after  all.  the  best  judges  of  whether  added 
bank  participation  in  the  markets  would  be  beneficial? 

Mr.  Craigie.  Being  a  former  State  treasurer  myself,  and  having 
worked  for  many,  many  years  with  local  governments  as  an  issuer, 
if  there  was  any  way  that  I  thought  that  I  could  get  one  basis 
point — much  less  10  basis  points — I  would  certainly  want  to  do  so. 

I  think  the  Securities  and  Exchange  Commission,  in  its  study 
that  waspublished  in  October  1979,  has  some  pretty  interesting 
figures.  This  covered  997  securities  firms  and  their  revenues  in 
1977. 

Out  of  those  figures — talking  about  small  issuers,  now,  municipal 
revenue  bonds — smaller  broker  dealers  underwrote  over  57  percent 
of  bond  issues  with  less  than  $5  million  in  principal  amount,  and 
over  63  percent  of  less  than  $1  million  in  principal  amount. 

They  came  to  the  conclusion  that  there  would  be  a  significant 
loss  in  broker-dealers,  amd  therefore  in  the  marketplace,  in  serving 
a  number  of  municipalities  overall. 

My  experts  can  testify  on  the  other  figures,  and  I  am  delighted  to 
have  them  do  so  at  this  time.  But  I  would  also  say  to  you — and  this 
is  in  looking  at  this  issue,  in  the  full  context  of  Glass-oteagall — the 
SBA  and  the  SEC,  in  their  two  studies  of  the  role  of  the  broker- 
regional  dealer  in  the  capital  formation  process — which  is  a  follow- 
up  to  the  1979  report— a  report  in  March  1980  and  August  1981. 
"niey  reveal  some  very  interesting  figures  with  respect  to  the  im- 
portance of  broker-dealers — regional  broker-dealers — in  the  capital 
formation  process.  It  covers  a  9-year  period,  from   1972   to  1980. 

Regional  broker-dealers  managed  79  percent  of  all  initial  public 
offerings,  in  raising  $2.8  billion.  This  represented  56  percent  of  the 
$5  billion  raised  by  over  1,000  firms  through  managed  public  offer- 
ings. Two  regional  broker-dealers  managed  92  percent  of  eUl  offer- 
ings of  less  than  $10  million  in  annual  revenues.  Three  broker- 
dealers  also  managed  82  percent  of  their  offerings  of  natural  re- 
sources and  high  technology  firms. 

When  you  really  consider  the  impact  that  this  could  have  on  our 
total  capital  formation  process,  I  would  think  that  we  would  want 
to  think  very  hard  and  very  carefully  about  it. 

I  would  be  delighted  to  have  Dr.  Kaufman  talk  on  the  interest 
cost  savings. 

INTEREST  COST  SAVINGS 

Dr.  Kaufman.  We  were  hired  by  the  Securities  Industry  Associ- 
ation in  1978,  to  review  a  study  done  by  Prof.  Philip  Cagan  for  the 
Dealer  Bank  Association,  which  found  very  large  savings — amount- 
ing to,  I  believe,  over  $400  million  in  present  value — in  1977  alone. 

We  subjected  the  Cagan  test  to  careful  scrutiny,  and  we  found 
three  major  flaws  in  the  analysis: 

One,  there  were  serious  errors  in  the  classification  of  bank  eligi- 
bility. Approximately  one-quarter  of  the  bonds  in  Cagsm's  sample 
were  incorrectly  classified. 

Two,  he  used  an  incompletely  specified  economic  model  that 
statistically  confused  bank  eligibility  with  other  characteristics  of 
the  bonds  that  were  not  specified  in  the  model. 
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Three,  he  assumed — contrary  to  the  evidence.  Senator  Dixon — 
that  bank  eligibility  would  cause  State  and  local  governments  to 
sell  more  by  competitive  bid  than  by  negotiation. 

We  corrected  each  of  these  errors.  The  commercial  bank  eligibil- 
ity status  of  each  bond  in  Ceigan's  own  sample  was  determined  by 
the  respected  independent  bond  counsil  firm  of  Wood-Dawson.  We 
insisted  on  that.  We  did  not  want  to  have  anybody  who  was  not  a 
bond  counsel  classify  the  bank  eligibility  for  this  study. 

Cagan's  basic  econometric  model  was  extended,  to  control  for  all 
possible  characteristics  of  municipal  revenue  bonds. 

Most  importantly,  we  included  the  purpose  for  which  the  bond 
was  issued — or  example:  housing,  hospital,  parking  facilities — a 
characteristic  that  the  market  uses  to  determine  the  credit  quality 
of  the  issue,  in  addition  to  the  letter  credit  rating  that  is  provided 
by  the  major  rating  agencies. 

When  these  corrections  are  made,  Cagan's  own  sample  of  munici- 
pal revenue  bonds  sold  between  1973  and  1976  shows  no  statistical- 
ly significant  interest  cost  differences  between  bank-eligible  and 
bank-ineligible  bonds,  either  sold  by  negotiation  or  by  competitive 
bid.  Moreover,  these  findings  are  even  more  conclusive  when  the 
analysis  is  updated  to  include  revenue  bonds  sold  in  1979. 

There  is  a  possibility  that  the  result  we  found  for  1973-76,  even 
though  we  used  Cagan's  own  sample,  can  be  unique  to  that  period. 
We  were  asked,  after  we  completed  the  first  study,  to  undertake  a 
second  study  tmd  see  if  the  results  held  up  or  were  difTerent  for 
1979. 

When  we  applied  the  data  for  1979  to  Cagan's  old,  abbreviated 
model — not  the  expanded  model  that  we  used — we  found  that  for 
competitively  sold  bonds,  bank-eligible  bonds  had  a  higher  interest 
rate  than  bank-ineligible  bonds,  because  there  were  fewer  bidders 
than  for  comparable  bank-eligible  bonds. 

Now,  I  fmd  that  result  implausible.  I  do  not  believe  that  bank 
eligibility  would  increase  interest  rates. 

When  we  expanded  the  model — as  we  had  done  earlier  for  1973- 
76 — when  we  expanded  it  to  look  at  the  1979  data,  we  found 
exactly  the  same  results  that  we  had  found  for  the  earlier  periods. 
There  was  no  statistical  significant  difference  in  the  interest  costs 
on  bank-eligible  and  bank-ineligible  bonds. 

Consequently,  we  conclude  that  bank  eligibility  would  have  no 
effect,  one  way  or  the  other,  on  the  interest  costs  on  municipal 
revenue  bonds. 

Senator  Dixon.  One  would  have  to  conclude,  as  a  layman,  from 
your  study  that  what  you  are  testifjring  to  here  is  that  enlarging 
competition  makes  no  difference  in  price. 

Dr.  Kaufman.  No,  sir,  I  do  not  believe  that  that  is  the  case. 

Senator  Dixon.  It  happens  to  be,  though,  what  you  draw  as  a 
conclusion — as  a  lay  person — from  the  suggested  result  of  your 
study,  I  think. 

Dr.  Kaufman.  Let  me  answer  that  as  follows. 

There  are  two  possibilities  where  you  could  have  reduced  interest 
rates: 

One,  there  is  not  sufficient  competition  among  underwriters  now. 
That  is  a  conclusion  that  Professor  Cagan  did  not  make  in  his  own 
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sliuly.  lU'  round  that  only  $7  million  of  the  $400  million  came  from 
a  n>auci'd  underwriter  profit. 

Tlu'  othor  possibility  is  that  the  greater  number  of  underwriter 
art>  t^iiiiK  to  sell  the  bonds  at  a  higher  price,  not  a  lower  price. 
Ixvauae  interest  rates  and  bond  prices,  as  you  know,  are  inversek 
related.  S(.>.  if  you  reduce  interest  rates  you  increase  the  price  of 
the  blind. 

Now.  if  you  suddenly  have  a  new  grocery  store  coming  into  yrar 
area,  you  would  expect  that  the  prices  of  the  products  at  the 
(frtverv  store  are  going  to  be  lowerea.  It  is  very  difncult  to  imagine 
that  il'  YOU  have  an  increased  number  of  sellers  of  bonds  sell^  to 
the  investors,  that  they  would  be  selling  them  at  a  higher  price, 
not  a  lower  price. 

As  a  ivsult.  the  first  person  to  have  looked  at  this  was  Prof. 
Kubin  Kestler  at  the  University  of  Chicago,  in  1971.  He  conchided 
that  if  i.\tni|Vtition  did  not  raise  the  price,  then  why  else  care.  He 
had  .1  very  fertile  imagination,  and  concluded  that  what  would 
hap^x^n  is  that  the  underwriters  are  going  to  find  new  customen 
new  investors,  who  would  be  wilting  lo  buy  these  bonds  at  a  higbs 
prirt' 

Now.  you  ha^'e  to  afsur^e  that  ibere  are  major  investors  wit 
hrtvt'  never  h*ar\:  ..■•:  Merr-il!  LjTich  and  Goldman  Sachs,  and  sow 
of  theti*  \vr>-  ruisy..-a;  and  nonagressive  firms  that  are  on  ths 
table.  A'  :ha:.  if  y^.'^u  do  no?  aisxrae  that  tbett  are  cignifi"'' 
tvu!*.*.STS  o:'  '.r.^iesior?  who  had  -evier  heard  of  tbese  firms.  wi»  i 
no:  i>u>  e<;--.:".if* — .t:'^er  ill.  -*  :sey  buy  equities,  they  could  onK 
iWrt'.  A'  '.T-.t'  :~'~.z~:  »:ir.  th*  ir^^eKziie:::  tw>T:kiT~,g  ctHnmunity.  ns 
w.;h  :Sf  .vr-'r-VT-c-V.  S!ir.«.-.r.£  .".'-— '-rin-— then  n  makes  logic  md 
ir^wi  iw-.-;iv..-  :*■£•.■?>  :h.*:  -.rjr^saaec  ;v-=peciion  would  !(7wer  sbf 

':^.;:  .'"f  '■■.%?  :,'  re— tf— i»e-r  t^^z  izvessjcs  are  =iiddie=ien.  TV 
>.;»  ih.'  ,V".^  ■>.•-•  -.Tri  SzAZe  sztz  \xsL  ssoers..  ssc  ^aev  sell  'Jbc 
;.•  ■-■>¥*;.■■>  1:  >•■-  :*;..■*■■';  :b#re  35  .xcnaecrricc  cc  bcch  sdes-ui 
..*;  ,---:f  *  ,^1-.  .V— v*!:::-.:^  ."r.  tbe  sis  w^nKie  ir»ey  buy  the  benff 
■•,■■■  .V  ss^'i-  .=.--.^  ;.nir.  .v(=,pKi'r!::c  :c  :ht  j>p-"--j-  s6e.  tbem 
s-w  ,-  .-1 '•*>=;  ;V.o-  .-■:--:T  ir:-  :--m~  sircjib*  :*;  nee  ei^ec:. 
'Af  .V    -■.-■:  .>■  ■;-.■;  :-^:  -_s=i:«  »  i=.>  rcerraza:^:^  of  eooooai 

.NX--.    -\'^    >.- 


t-  >aLr  r";c 


■*».     \j^^r:ir 


:  i^icijes  dk™  s  - 


dbyGoot^Ic 


1071 

'        There  are  a  few  points,  I  believe,  that  need  to  be  made,  to  put 

the  previous  questions  and  answers  in  context. 
I         There  was  an  allegation  made  that  somehow  bank  participation 
I     in  the  underwriting  of  the  Washington  Public  Power  System  bonds 
I    helped  raise  the  interest  rate  to  a  15-percent  level.  It  should  be 
1     understood  by  everybody  that  the  manager  of  that  syndicate  was 

Merrill  Lynch.  That  was  a  $750  million  issue,  the  largest  issue 

1  ever.  Every  broker-dealer  in  the  country  was  involved  in  it,  and 

■  nearly  every  bank  dealer  WEis  involved  in  it. 

d  The  people  who  were  issuing  the  bonds  were  happy  to  get  the 
g  money  at  any  price,  and  they  thought  it  was  very,  very  fair  under 
li  the  circumstances  of  the  credit  problems  that  had  occurred  there. 

That  was  really  the  reason  for  the  15  percent,  combined  with  a 
1^  very  difficult  tune  in  the  market;  and  it  had  nothing  to  do  with 
^  banks  being  able  to  underwrite  that  issue. 

II  There  were  also  statements  made  that  somehow  investment  ac- 
g,  tivities  of  banks  have  gotten  them  into  trouble.  And  if  I  heard  it 
g  right,  it  sounded  as  though  it  was  risky  for  banks  to  invest  in 
^  Government  bonds — U.S.  Government  bonds.  1  do  not  really  think 

that  that  was  what  was  meant — at  least  I  hope  that  was  not  what 
y  waB  meant. 
^      Of  course,  those  banks  that  got  themselves  into  difUculty  really 

were  operating  on  the  investment  side,  not  on  the  trading  side. 
^  What  we  are  talking  about  here  is  owning  a  revenue  bond  for  10 
U  minutes.  We  already  have  the  authority,  as  a  bank,  to  own  a 

2  revenue  bond  for  10  months  or  10  years.  I  think  in  memy  ways, 

*  holding  it  for  10  minutes  is  less  risky  than  the  basic  lendmg  and 

*  investment  activity  that  we  are  already  involved  in. 

■  BANKS  NEED  SMALL  DEALERS 

^  A  point  about  small  dealers.  Suddenly,  the  introduction  of  bank 
^competition  is  going  to  be  terrible  for  small  dealers.  We  are  all 
^concerned  about  small  dealers.  There  are  plenty  of  small  shoe 
_lfltores  in  this  country  that  operate  veiy  well  in  the  face  of  Sears 
^selling  shoes  and  shoes  being  sold  mail  order;  and  stilt,  the  small 
^■tore  operates  very  well. 

!^   Don't  you  think  that  the  small  dealer  presently  is  operating  in 

"the  face  of  Merrill  Lynch  competition  and  Goldman  Sachs  competi- 

ition,  and  ofHces  all  over  the  country — Bache — or  should  1  say  Sears 

^'iBnd  Prudential?  I'm  not  sure  which  name  I'm  supposed  to  use.  And 

■  yet,  the  small  dealer  continues  to  survive  today,  and  to  survive 
jVery  well. 

-*  I  mieht  also  add  that  the  banks  need  the  small  dealers  more 
than  the  large  securities  firms,  because  banks  typically  operate  out 
of  one  office;  whereas  Merrill  Lynch  and  Goldman  Sachs  and  Dean 
Witter,  and  so  on,  operate  out  of  ofiices  all  over  the  country.  We 
mt  Aeed  the  local  distribution  of  the  small  dealers.  We  need  the  small 
dealers  'contact  with  the  local  issuers.  We  need  to  work  together 
jvith  them. 

We  are  n      i  more  helpful  to  the  small  dealer  than  Merrill 

LsTich  or  De.      Wit      is. 

^V*nie  last  p       ,  re    ting  to  savings  and  economists:  It  should  be 

^■eer  that  Pi  i^       n  is  not  the  only  economist  who  has  ever 

^Ku^ed  thit  t     IB  che  one  that  the  securities  industry  seems 
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to  talk  about  the  most,  because  they  have  done  the  most  work  in 
trying  to  re-do  his  statistics. 

The  point  is  not  a  subtle  statistical  analysis;  the  point  is  a  bFoad 
one.  Virtually  every  economic  study  that  Kas  been  done — and  there 
have  been  many  done  by  the  Federal  Reserve,  by  Prof.  Richard 
West,  and  by  many  others,  over  a  lot  of  years — every  study  that 
has  been  done  shows  that  there  are  savings. 

They  vary  in  amounts,  but  it  shows  that  there  aire  savings,  and  it 
should  not  be  surprising  that  economists  really  do  agree  with  com- 
monsense. 

I  would  like  to  do  something  that  I  am  not  sure  is  permitted 
under  the  rules.  I  would  like  to  quote  an  economist  that  we  have 
not  paid  for,  that  we  have  not  hired. 

Last  week,  Herbert  Stein,  the  distinguished  former  Chairman  of 
the  President's  Council  of  Economic  Advisors  and  professor  at  the 
University  of  Virginia,  talking  about  a  different  economic  issue, 
s£iid  that  we  have  difficulty,  as  laymen,  in  ferreting  out  economic 
questions  because  the  media  serves  to  help  bad  talk  drive  out  the 
good. 

He  said  you  could  have  an  economic  issue  on  which  on  one  side — 
15,000  economists,  and  every  living  president  of  the  American  Eco- 
nomic Association — agree,  and  on  the  other  side,  6  people,  includ- 
ing 2  economists,  take  the  contrary  view  and  the  media  comes  in 
and  says,  well,  economists  are  in  disagreement  on  this  issue,  and 
let's  get  a  representative  of  each  side,  and  then  we  will  report  the 
opposing  side  views?  And  somehow,  in  the  attempt  to  create  a 
fairness,  the  real  balance  is  lost  to  the  laymen.  I  think  that  is  what 
has  really  happened  here. 

The  Chairman.  Thank  you,  Mr.  Schneider. 

I  am  convinced  of  one  thing  after  this  last  interchange:  That  I  do 
not  understand  all  I  know  about  this  subject. 

We  do  have  a  vote  going.  We  will  have  to  submit  some  questions 
to  you  for  your  response  in  writing. 

Not  only  do  we  have  another  panel,  but  Senator  Dixon  euid  I  will 
both  have  to  go. 

Let  me  make  one  comment  about  this  issue.  Without  any  facts, 
without  any  statistics  to  back  me  up,  without  euiy  economists: 

I  firmly  believe  it  would  save  the  cities  of  this  country  money — 
and  I  say  that  from  the  standpoint  of  a  former  mayor,  because  I 
had  a  great  deal  to  do  with  the  competitive  bidding  process,  not 
only  in  construction  projects  but  tax  anticipation  notes  and  a  lot  of 
financial  instruments. 

I  have  a  gut  feeling  that  the  professors  can  discount  at  will,  but 
professors  did  not  run  cities;  mayors  did,  and  do.  Some  things  do 
not  fie  all  of  the  rules  of  the  econometric  models,  and  so  on.  I 
cannot  imagine  trying  to  negotiate  tax  anticipation  notes  and  other 
financial  instruments.  There  is  no  doubt  in  my  mind  that  there 
was  intense  bidding — ^just  our  tax  anticipation  notes,  I  cfmnot  be- 
lieve that  the  same  thing  would  not  be  true  in  municifial  revenue 
bonds,  where  we  would  see  a  much  greater  competitive  situation  if 
people  had  to  bid  on  them. 

I  really  want  to  go  back  over  what  you  said,  because  it  was  very 
impressive.  But  I'm  going  to  have  to  read  it  and  underline  it,  to  go 
through  it. 
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I  do  apologize  for  the  vote  occurring. 

I  very  much  appreciate  all  of  your  testimony  and  your  willing- 
ness to  be  here  today.  And  we  will  undoubtedly  be  submitting  some 
questions  to  you  for  your  response. 

Thank  you  very  much.  If  the  next  panel  would  come  forward, 
then  we  will  vote,  the  committee  will  be  in  recess  for  about  15 
minutes, 
s] 
he  Chairman.  Back  on  the  record. 

I  apologize,  gentlemen,  for  the  interruption,  but  we  cannot  con- 
trol the  lights  and  the  bells.  We  are  happy  to  have  you  with  us. 

STATEMENTS  OF  WILLIAM  H.  HUDNUT  IlL  PRESIDENT,  NA- 
TIONAL LEAGUE  OF  CITIES;  RICHARD  CONDER,  PRESIDENT, 
NATIONAL  ASSOCIATION  OF  COUNTIES;  AND  WILLIAM  REYN- 
OLDS. PRESIDENT.  MUNICIPAL  FINANCE  OFFICERS  ASSOCI- 
ATION 

The  Chairman.  Mayor  Hudnut,  would  you  like  to  proceed? 
Mr.  Hudnut.  Thank  you  very  much,  Mr.  Chairman. 
I  am  Bill  Hudnut,  mayor  of  Indianapolis  and  president  of  the 
National  League  of  Cities,  which  represents,  either  directly  or  indi- 
rectly through  membership  in  State  municipal  leagues  and  our 
organization,  some  15,000  cities  of  all  sizes  and  geographic  loca- 
tions. 
I  do  not  have  to  tell  you  that.  You  used  to  be  one  of  us. 
The  Chairman.   They  have  not  even  changed  the  speech.   I 
thought  maybe  we  would  get  to  16,000  or  something.  I  used  to 
make  the  same  pitch  myself.  [Laughter.] 

Mr.  Hudnut.  I  might  say  before  I  start,  that  I  am  sorry  my 
distingui^ed  predecessor  as  mayor  of  Indianapolis,  Richard  Lugar, 
cannot  be  with  us.  He  is  one  of  the  most  esteemed  citizens  that  the 
Hoosier  State  has  ever  produced. 

The  Chairman.  I  would  interrupt  and  say  Dick  and  I  served  on 
the  National  League  of  Cities  board  of  directors  together.  I  was 
fortunate  enough  to  be  able  to  participate  in  the  coup  in  Los 
Angeles,  when  Dick  was  first  or  second  vice  president,  ana  we  beat 
John  Lindsay  on  the  floor  of  the  convention. 

Mr.  Hudnut.  He  was  in  the  air,  on  his  way  back  to  New  York, 
thinking  he  had  won. 

The  Chairman.  So  Dick  returned  the  favor  in  1974.  The  conven- 
tion was  in  Indianapolis.  I  became  second  vice  president  of  NLC, 
fdthough  I  got  a  much  better  deal  than  you,  because  I  never  did 
serve  as  president.  I  was  due  to  become  president  3  weeks  after  I 
got  elected  to  the  Senate.  They  gave  me  a  better  deal.  They  made 
•me  honorary  president  of  the  National  League  of  Cities  for  1975, 
and  gave  me  a  beautiful  plaque  for  how  much  they  missed  my 
leadership;  and  I  didn't  have  to  do  anything.  It  was  better  than 
they  ever  gave  a  president  who  actually  served.  I  got  the  best  of  all 
worlds. 

Mr.  Hudnut.  Well,  Senator,  I  have  been  told  that  you  hold  the 
record  for  having  been  the  president  of  NIX;  for  the  shortest  length 
of  time  of  anybody  in  the  history  of  the  organization.  I  am  glad 
that  you  have  had  the  privilege  to  serve  the  people  of  your  State 
more  than  one  day  over  here. 
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The  Chairman.  Thank  you. 

Mr,  HUDNUT.  We  are  very  honored  that  we  have  been  invited  to 
make  a  presentation  on  the  legislation  that  you  and  Senator  Lugar 
have  introduced,  S.  1720  and  S.  1686.  We  are  here  to  state  our 
support  for  this  legislation,  to  express  the  hope  that  it  will  be 
enacted  into  law,  and  to  express  the  further  hope  that  the  other 
body — where  I  was  privil^ed  to  serve  at  one  time — will  also  act 
positively  on  the  ideas  contained  in  your  bills. 

We  are  very  grateful  for  the  chance  to  express  what  has  been  our 
position  for  more  than  15  years,  and  is  part  of  our  formal  munici- 
pal policy,  with  regard  to  title  III  of  S.  1720.  We  don't  feel  that  we 
have  the  competence  to  speak  on  the  entire  bill,  which  is  a  very 
complex  piece  of  legislation. 

With  reference  to  title  111,  we  strongly  favor  it.  It  would  permit 
commercial  bcrnks  to  underwrite  cmd  deal  in  investment  quality 
municipal  revenue  bonds.  We  are  heartily  in  favor  of  that. 

As  we  all  know,  since  1933  there  has  been  a  great  increase  in  the 
utilization  of  municipal  revenue  bonds.  At  that  time,  when  the 
Glass-Steagall  Act  was  enacted,  banks  were  expressly  permitted  to 
underwrite  and  deal  in  general  obligation  bonds.  The  use  of  reve- 
nue bonds  was  virtually  nonexistent.  It  is  different  now,  as  you 
know  because  of  your  familiarity  with  the  cities. 

REVENUE  BONDS 

State  and  local  governments  and  other  public  authorities  use 
revenue  bonds  now  to  fintuice  numerous  essential  public  projects — 
roads,  bridges,  public  transit,  airports,  water  and  sewer  projects, 
public  power  systems,  and  all  types  of  public  buildings.  I  believe  we 
are  headed  toward  a  national  crisis  when  it  comes  to  maintaining 
the  infrastructure  of  this  country,  which  is  deteriorating,  because 
cities  are  organisms  just  like  people  are,  and  we  get  older. 

This  legislation  comes  at  a  time  when  the  Federal  Government  is 
essentially  cutting  back  funding  for  such  projects,  and  when  local 
voters  are  growing  increasingly  resistant  to  add-ons  to  their  gener- 
al property  taxes,  another  reason  why  we  are  in  favor  of  this 
legislation. 

It  makes  a  great  deal  of  sense  to  us  that  there  be  the  greatest 
potential  number  of  buyers  and  sellers  of  these  revenue  bonds,  to 
keep  costs  down  for  issuers  and  their  taxpayers,  and  to  assure  that 
capital  is  available  to  handle  the  demands  on  the  market. 

As  has  been  obvious  this  morning,  there  has  been  conflicting 
testimony  presented  to  you  about  the  extent  of  the  savings  that 
will  be  realized  if  commercial  banks  are  allowed  to  underwrite 
revenue  bonds.  Some  of  my  friends  tell  me  there  will  be  savings; 
others  tell  me  there  won't  be.  1  am  for  my  friends,  Mr.  Chairman. 

Our  organization,  the  National  League  of  Cities,  is  convinced 
that  savings  will  result,  for  the  commonsense  reason  that  the  laws 
of  economics,  it  seems  to  us,  will  govern  these  transactions  and 
generally  lower  the  costs  through  more  competition. 

Along  the  same  line,  we  have  heard  another  curious  argument 
against  this  legislation.  It  should  not  be  passed,  it  is  said,  unless  it 
can  be  proven  beyond  doubt  that  savings  will  result.  We  would 
offer  you  this,  sir:  We  think  the  burden  of  proof  should  rightly  fall 
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on  those  who  seek  to  limit  competition,  rather  than  on  those  who 
wish  to  expand  it. 

We  also  feel  that  if  S.  1686,  which  is  being  introduced  by  your 
distinguiBhed  colleague  and  my  distinguished  predecessor  as  mayor 
of  Indianapolis,  Richard  Lugar,  were  to  be  incorporated  into  S. 
1720,  that  it  would  add  strength  to  that  bill.  We  certainly  hope 
that  will  be  considered  by  you  and  by  the  members  of  your  commits 
tee, 

S.  1686  will  certainly  aid  State  and  local  governments  in  improv- 
ing their  cash  management  practices.  We  appreciate  Senator 
Lugar's  initiative  and  ho[>e  that  it  will  be  folded  into  S.  1720. 

Two  changes  in  banking  practices  would  result  from  this  bill, 
both  of  which  we  think  are  significant: 

First,  State  and  iocal  general  purpose  governments  would  be 
permitted  to  establish  NOW  accounts,  checking  accounts  with  in- 
terest, at  financial  institutions. 

And  second,  it  would  allow  State  and  local  governments  to  depos- 
it idle  funds  in  financial  institutions  on  demand,  and  earn  interest 
at  rates  slightly  below  the  Federal  funds  rate.  We  are  in  favor  of 
that. 

We  think  it  is  important  to  clarify  the  wording  in  the  Deregula- 
-tion  and  Monetary  Control  Act  of  1980.  As  we  all  know,  there  was 
some -ambiguity  about  what  was  meant  by  such  phrases  as  "not 
operated  for  profit."  That  is  at  the  heart  of  the  dispute.  General 
purpose  State  and  local  governments  are  not  for  profit;  but  can 
they  establish  NOW  accounts? 

To  clear  up  the  dispute,  we  would  hope  that  this  bill  would  be 
enacted  into  law  to  make  it  very  clear,  unequivocally,  in  the  stat- 
ute— which  we  think  would  be  in  keeping  with  the  spirit  of  the 
1980  act — that  State  and  local  general  purpose  governments  ought 
to  be  permitted  to  use  NOW  accounts  because  they  are  nonprofit 
entities. 

S.  1686,  which  is  neutral  with  respect  to  which  governments  can 
have  access  to  NOW  accounts,  and  which  financial  institutions  can 
offer  them,  would  help  clear  the  air. 

The  second  feature  of  S.  1686  has  no  previous  controversy  associ- 
ated with  it.  It  would  permit  State  and  local  governments  to  do 
what  the  Federal  Government  can  already  do:  deposit  funds  in 
flnemcial  institutions  on  demand  at  interest  rates  slightly  below 
the  average  Federal  funds  rate.  It  would  remove  the  reserve  re- 
quirements on  State  and  local  government  deposits,  but  require 
that  such  deposits  be  secured  by  U.S.  Government,  government 
agency,  or  municipal  securities,  and  permit  higher  interest  rates  to 
be  paid  on  the  deposits. 

It  would  treat  State  and  local  funds  the  same  as  Federal  funds. 
We  think  that  is  not  only  appropriate  but  in  the  interest  of  justice 
and  equity. 

Let  me  say  one  more  word.  We  represent,  as  we  mentioned,  cities 
of  all  sizes.  We  represent  a  lot  of  small  cities  throughout  the 
countT7,  Mr.  Chairman,  and  as  we  all  are  aware,  small  cities  do  not 
usually  have  the  staff  to  carry  on  sophisticated  cash  maneigement 
programs.  Sometimes  they  lack  sufficient  fund  balances  to  make 
the  high-interest  investments  that  a  lai^e  city  can  make  routinely. 
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Whenever  possible,  state  and  local  officials  wilt  seek  M  do  public  works  projects 
only  when  a  direct  fee  or  service  charge  from  a  project  can  be  identified  as  a 
revenue  source.  This  means  using  revenue  bonds  to  finance  the  projecta.  However, 
the  costs  of  construction  projects  have  skyrocketed  due  to  inflation  and  interest 
rates  on  bonds  are  through  the  roof.  It  only  makes  sense  that  there  be  the  greatest 
potential  number  of  buyers  and  sellers  of  these  revenue  bonds  as  pcssible  to  keep 
costs  down  for  issuers  and  their  taxpayers  and  to  assure  that  capital  is  available  to 
handle  the  demands  in  the  market. 

You  no  doubt  have  heard  conflicting  arguments  about  how  much  money  State  and 
local  governments  can  expect  to  save  if  commercial  banks  are  allowed  to  underwrite 
revenue  bonds.  We  are  uncertain  of  the  amount,  but  we  are  convinced  that  savings 
will  result  because  common  sense  tells  us  that  the  laws  of  economics  will  govern 
and  lower  costs  will  result  from  more  competition. 

Let  me  remind  the  Committee  that  in  the  bond  business  small  fractions  translate 
into  big  dollars.  A  difference  of  only  two-tenths  of  one  percent  of  interest  on  a  $25 
million,  25-year  bond  computes  to  a  |650,000  difference  over  the  life  of  the  issue,  for 
example,  a  sum  not  insignificant  to  local  taxpayers. 

Along  this  same  line,  we  have  heard  anoUier  curious  argument  that  this  legisla- 
tion should  not  be  passed  unless  it  can  be  proven  beyond  doubt  that  savings  will 
reeult.  To  that  fallacious  reasoning,  our  response  is  that  the  burden  of  proof  should 
rightfully  fall  on  those  who  seek  to  limit  competition  rather  tban  on  those  wbo  wish 
to  expand  it. 

I  want  to  point  out,  too,  that  the  current  number  of  competitors  for  our  revenue 
bond  business  is  not  staying  constant  but  is  actually  declining.  Since  1970,  over  350 
securities  firms  have  disappeared,  usually  because  of  mergers.  It  seems  to  us  that 
the  abrinking  number  of  firms  in  the  industry  cannot  be  in  the  best  interest  of  the 
issuers  who  are  seeking  the  lowest  possible  coat  of  issuance.  Entry  of  commercial 
banks  into  the  market  would  open  up  the  pool  of  competitors  for  our  business. 

We  are  aware  that  on  two  previous  occaaiona  the  Senate  has  passed  legislation 
similar  to  Title  III  of  S.  1T20.  It  is  in  the  House  where  many  attempts  over  the  last 
decade  to  get  this  legislation  enacted  have  been  stymied.  However,  another  bill  has 
been  introduced  this  year  and  as  of  October  15,  208  Members  have  added  their 
names  as  coeponsors.  Perhaps,  with  this  broad  support,  your  help  now  in  moving 
the  issue  along,  plus  the  legislation's  obvious  good  sense  in  its  favor,  we  can  at  last 
win  passage. 

Turning  now  to  S.  1686,  I  want  to  first  commend  my  own  Senator  and  predecessor 
at  Mayor  of  Indianapolis,  Dick  Lugar,  for  sponsoring  this  bill.  It  will  certainly  aid 
State  and  local  governments  in  improving  their  cath  management  practices,  and  I 
appreciate  his  makinE  this  initiative. 

S.  1686  would  make  two  changes  in  banking  practices:  First,  State  and  local 
general  purpose  governments  would  be  permitted  to  establish  NOW  accounts,  or 
checking  accounts  with  interest,  in  financial  institutions.  Second,  it  would  allow 
State  and  local  governments  to  deposit  idle  funds  in  financial  institutions  on 
demand  and  earn  interest  at  rates  slightly  below  the  Federal  Ainds  rate. 

You  will  recall  that  when  the  Depository  Institutions  Derc^lation  and  Monetary 
Control  Act  of  1980  was  passed,  it  permitted  certain  organizations,  we  well  as 
individnals,  to  establish  NOW  accounts.  The  law  states  specifically  that  NOW 
accounts  are  available  to  "an  organization  which  is  operated  primaril*  for  religious, 
philanthropic,  charitable,  educational,  or  other  similar  purposes  and  which  is  not 
operated  for  profit,"  The  meaning  of  this  language  has  been  the  subject  of  some 
debate  ever  since  the  law  was  passed. 

At  the  beart  of  the  dispute  is  the  question  of  whether  general  purpose  State  and 
local  governments  can  establish  NOW  accounts.  A  literal  reading  of  the  language 
seems  to  indicate  that  they  cannot.  On  the  other  hand,  it  has  been  argued  that 
school  diatricta  or  libraries,  if  their  funds  are  kept  separate  from  general  purpose 
funds,  could  establish  NOW  accounts. 

The  debate  boiled  over  recently  when  the  Federal  Home  Loan  Bank  Board  issued 
a  nutation  permitting  savings  and  loans  to  offer  NOW  accounts  to  all  State  and 
local  governments  at  the  same  time  the  Federal  Reserve  Board  proposed  that  banks 
could  not  offer  such  accounts.  The  FHLBB  regulation  was  quickly  challenged  by  the 
Ameican  Bankers  Association  which  waa  successful  in  winning  a  U.S.  District  Court 
permanent  iiyunction  prohibiting  State  and  local  government  participation  in  NOW 
accounts. 

NLC's  position  in  all  this  has  been  straight-forward.  We  think  State  and  local 
general  purpose  governments  ought  to  be  permitted  to  use  NOW  accounts  since 
they  are  non-profit  entitle,  whidi  is  in  the  spirit  of  the  1980  Act  Moreover,  we 
thing  it  would  be  silly  to  permit  some  local  governments  to  have  them  and  not 


dbyGoot^Ic 


1078 

others  and  disruptive  to  allow  some  financial  institutions  to  ofTer  them  and  not 
others. 

S.  1686  would  clear  the  air.  It  is  neutral  with  respect  to  what  governments  can 
have  access  to  NOW  accounts  and  which  flnancial  institutions  can  ofTer  them.  It 
improves  the  1980  Act  by  making  an  expressed  provision  for  NOW  accounts  for 
State  and  local  governments. 

The  second  feature  of  S.  1€S€  has  no  previous  controversy  associated  with  it.  It 
would  permit  state  and  local  governments  to  do  what  the  Federal  Government  can 
already  do — deposit  funds  in  ^ancial  institutions  on  demand  at  interest  rstee 
slightly  below  the  average  Federal  Funds  rat«.  State  and  local  government  demand 
deposits  currently  are  subject  to  reserve  requirements  and  cannot  earn  a  rate  of 
interest  higher  than  the  rate  paid  on  NOW  accounts. 

S.  1686  would  remove  the  reserve  requirements  on  state  and  local  government 
deposits  hut  require  that  such  deposits  be  secured  by  U.S.  Government,  Government 
Agency,  or  municipal  securities.  In  addition,  it  would  permit  the  higher  interest 
rates  on  the  deposits.  The  bill  would  treat  state  and  local  government  funds  the 
same  way  federal  funds  are  handled. 

While  these  two  changes  would  tie  beneficial  to  all  governments,  I  want  to 
emphasize  that  they  would  be  particularly  advantageous  to  small  cities.  Small  cities 
do  not  usually  have  the  stafT  to  carry  on  sophisticated  cash  managnnent  programs. 
They  also  sometimes  lack  sufficient  fund  balances  to  make  hi^-interut  invest- 
ments that  large  cities  can  make  routinely.  Both  measures  contained  in  S.  1686  are 
easy  to  use  and  give  small  cities  better  tools  to  assure  that  temporarily  idle  Ainds 
are  invested  at  the  maximum  return  possible. 

Mr.  Chairman,  it  is  not  very  often  that  we  can  appear  before  this  CommUtee  to 
make  three  requests  for  legislation  that  will  not  cost  the  Federal  Government  any 
money.  We  have  done  so  today  in  the  interest  of  saving  local  governments  money. 
These  are  "good  government"  proposals  that  we  hcq>e  you  will  act  on  soon. 

The  Chaibman.  ThEink  you. 

Mr.  Conder? 

Mr.  Conder.  Thank  you  very  much  for  giving  me  this  opportuni- 
ty to  appear  before  you  today,  to  testify  in  support  of  your  bill, 
Senate  bill  1720. 

As  you  have  stated,  my  name  is  Richard  Conder.  I  am  chairman 
of  the  board  of  commissioners  in  Richmond  County,  N.C.  I  am  also 
president  of  the  National  Association  of  Counties,  and  I  am  appear- 
ing here  on  NACo's  behalf. 

NACo,  as  you  probably  know,  represents  approximately  2,200 
counties  in  America  today,  which  represents  in  excess  of  85  percent 
of  the  total  population  of  this  country. 

Mr.  Chairman,  at  the  outset  of  my  statement,  I  wEUit  to  point  out 
that  NACo  first  reviewed  this  issue  and  adopted  a  policy  of  support 
in  May  of  1977.  Since  that  time,  our  policy  has  been  reaffirmed 
annually  and  reflects  a  consistent  position  that  allowing  commer- 
cial banks  to  underwrite  public  purpose  municiped  revenue  bonds 
would  enable  State  and  local  governments  to  realize  savings  by 
permitting  increased  competition  in  the  municipal  bond  market. 

The  committee  is  well  aware  of  the  historical  background  of  this 
issue.  I  will  not  burden  you  with  restating  that  history  other  than 
to  emphasize  that  the  trend  toward  local  government  use  of  reve- 
nue bonds,  rather  than  general  obligation  bonds,  for  vital  public 
projects  has  been  dramatic  and  steadily  increasing  since  1965.  In 
1980,  revenue  bonds  totaled  $35  billion  and  constituted  more  than 
70  percent  of  all  long-term  bonds  sold  by  State  and  local  govern- 
ments. 

The  reasons  for  more  intensive  use  of  this  debt  instrument  are 
rooted  in  the  adverse  fiscal  conditions  that  have  confronted  local 
government  in  recent  years: 
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LOCAL  GOVERNMENT  BESTRICTIONS 

Twenty-six  States  have  established  tax  limitations  on  their  local 
governments; 

Many  others  have  limited  increases  in  local  governments; 

Double-digit  inflation  has  eroded  the  buying  power  of  the  local 
government  service  dollar;  and 

Voters  frequently  have  rejected  referenda  for  tax-supported  capi- 
tal expenditures  by  local  governments. 

In  addition,  numerous  States  have  imposed  ceilings  on  the 
amount  of  genereil  obligation  debt  localities  can  incur,  hi  my  own 
State  of  North  Carolina,  for  example.  State  law  provides  that  total 
long-term  general  obligation  indebtedness  may  not  exceed  8  per- 
cent of  assessed  property  valuation  in  counties. 

Local  governments  faced  with  restrictions  such  as  these  have 
been  forced  to  find  ways  of  satisfying  increased  citizen  demands  for 
services  with  decreasing  sources  of  revenue.  Many  of  them  have 
turned  to  revenue  bonds  as  a  financing  tool  for  essential  public 
purpose  projects.  This  trend  has  been  encoursiged  by  some  agencies 
within  the  Federal  Government,  particularly  the  Environmental 
Protection  Agency,  which  has  urged  local  governments  to  utilize 
revenue  bonds  in  financing  the  construction  of  water  and  sewer 
treatment  plants. 

Counties  in  my  State  and  the  United  States  generally  that  have 
increased  their  issuance  of  revenue  bonds  have  done  so  in  an 
atmosphere  of  intense  public  scrutiny,  one  that  demands  fiscal 

Erudence,  Consequently,  our  counties  have  sought  to  issue  these 
[>nds  at  the  least  possible  cost  to  local  taxpayers. 

The  current  prohibition  of  commercial  bank  underwriting  of 
most  types  of  revenue  bonds  has  undermined  the  ability  of  our 
governments  to  save  the  public  dollar  because  it  has  liml'ed  compe- 
tition in  the  municipal  bond  market.  It  has  ignored  the  fundamen- 
tal Emd  generally  recognized  economic  principle  that  increased 
competition  lowers  costs  in  a  market  economy. 

It  is  only  common  sense  that  dictates  that  the  more  supermar- 
kets you  see  in  a  given  area,  the  lower  the  cost  of  food  is  going  to 
be. 

Extensive  testimony  has  been  offered  in  earlier  hearings  on  this 
issue,  concerning  the  potential  savings  that  would  accrue  to  local 
government  issuers  through  commercial  bank  underwriting  of  mu- 
nicipal revenue  bonds.  The  conflicting  conclusions  reached  by  stud- 
ies about  the  amount  of  these  savings  have  been  presented  in 
detail. 

I  will  not  belabor  these  statistics  or  attempt  to  make  a  judgment 
concerning  the  accuracy  with  which  savings  have  been  estimated 
in  these  studies.  Rather,  I  would  emphasize  that  all  the  studies 
have  indicated  that  some  savings  would  be  realized  by  local  govern- 
ment issuers  of  revenue  bonds,  and  no  study  has  maintained  that 
local  governments  would  incur  greater  costs  as  a  result  of  commer- 
cial bank  entry  into  the  revenue  bond  market. 

Prof.  William  L.  Silber  of  New  York  University  reviewed  and 
aneilyzed  12  of  these  studies  in  1979.  He  concluded  that  the  partici- 
pation of  commercial  banks  in  underwriting  and  trading  municipal 
revenue  bonds  would  have  resulted  in  savings  to  State  and  local 
governments  of  somewhere  between  $150  and  $300  million  in  1977. 
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municipal  issuers  groups  are  united  in  believing  that  interest  sav- 
ings would  result. 

Aren't  these  issuers,  after  all,  the  best  judges  of  whether  added 
bank  participation  in  the  markets  would  be  beneficial? 

Mr.  Craigie.  Being  a  former  State  treasurer  myself,  and  having 
worked  for  many,  many  years  with  local  governments  as  an  issuer, 
if  there  was  any  way  that  I  thought  that  I  could  get  one  basis 
point — much  less  10  basis  points — I  would  certainly  want  to  do  so. 

I  think  the  Securities  and  Exchange  Commission,  in  its  study 
that  waspublished  in  October  1979,  has  some  pretty  interesting 
figures.  This  covered  997  securities  firms  and  their  revenues  in 
1977. 

Out  of  those  figures — talking  about  small  issuers,  now,  municipeil 
revenue  bonds — smaller  broker  dealers  underwrote  over  57  percent 
of  bond  issues  with  less  than  $5  million  in  principal  amount,  and 
over  63  percent  of  less  than  $1  million  in  principal  amount. 

They  came  to  the  conclusion  that  there  would  be  a  significant 
loss  in  broker-dealers,  and  therefore  in  the  marketplace,  in  serving 
a  number  of  municipalities  overall. 

My  experts  can  testify  on  the  other  figures,  and  I  am  delighted  to 
have  them  do  so  at  this  time.  But  I  would  also  say  to  you — and  this 
is  in  looking  at  this  issue,  in  the  full  context  of  Glass^teagall — the 
SBA  and  the  SEC,  in  their  two  studies  of  the  role  of  the  broker- 
regional  dealer  in  the  capital  formation  process — which  is  a  follow- 
up  to  the  1979  report — a  report  in  March  1980  and  August  1981. 
They  reveal  some  very  interesting  figures  with  respect  to  the  im- 
portance of  broker-dealers — regional  broker-dealers — in  the  capital 
formation  process.  It  covers  a  9-year  period,  from  1972  to  1980. 

Regional  broker-dealers  managed  79  percent  of  all  initial  public 
offerings,  in  raising  S2.8  billion.  This  represented  56  percent  of  the 
$5  billion  raised  by  over  1,000  firms  through  managed  public  offer- 
ings. Two  regional  broker-dealers  managed  92  percent  of  all  offer- 
ings of  less  than  $10  million  in  annual  revenues.  Three  broker- 
dealers  also  managed  82  percent  of  their  offerings  of  natural  re- 
sources and  high  technology  firms. 

When  you  really  consider  the  impact  that  this  could  have  on  our 
total  capital  formation  process,  I  would  think  that  we  would  want 
to  think  very  hard  and  very  carefully  about  it. 

I  would  be  delighted  to  have  Dr.  Kaufman  talk  on  the  interest 
cost  savings. 

INTEREST  COST  SAVINGS 

Dr.  Kaufman.  We  were  hired  by  the  Securities  Industry  Associ- 
ation in  1978,  to  review  a  study  done  by  Prof  Philip  Cagan  for  the 
Dealer  Bank  Association,  which  found  very  large  savings — amount- 
ing to,  I  believe,  over  $400  million  in  present  value — in  1977  alone. 

We  subjected  the  Cagan  test  to  careful  scrutiny,  and  we  found 
three  major  fiaws  in  the  analysis; 

One,  there  were  serious  errors  in  the  classification  of  bank  eligi- 
bility. Approximately  one-quarter  of  the  bonds  in  Cagsm's  sample 
were  incorrectly  classified. 

Two,  he  used  an  incompletely  specified  economic  model  that 
statistically  confused  bank  eligibility  with  other  characteristics  of 
the  bonds  that  were  not  specified  in  the  model. 
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Three,  he  assumed — contrary  to  the  evidence,  Senator  Dixon— 
that  bank  eligibility  would  cause  State  and  local  governments  to 
sell  more  by  competitive  bid  than  by  n^otiation. 

We  corrected  each  of  these  errors.  The  commercial  bank  eligibil- 
ity status  of  each  bond  in  Cagan's  own  sample  was  determined  by 
the  respected  independent  bond  counsil  firm  of  Wood-Dawson.  We 
insisted  on  that.  We  did  not  want  to  have  anybody  who  was  not  a 
bond  counsel  classify  the  bank  eligibility  for  this  study. 

Cagan's  basic  econometric  model  was  extended,  to  control  for  all 
possible  characteristics  of  municipal  revenue  bonds. 

Most  importantly,  we  included  the  purpose  for  which  the  bond 
was  issued — or  example:  housing,  hospital,  parking  facilities — a 
characteristic  that  the  market  uses  to  determine  the  credit  quality 
of  the  issue,  in  addition  to  the  letter  credit  rating  that  is  provided 
by  the  m^or  rating  eigencies. 

When  these  corrections  are  made,  Cagan's  own  sample  of  munici- 
pal revenue  bonds  sold  between  1973  and  1976  shows  no  statisticed- 
ly  significant  interest  cost  differences  between  bank-eligible  and 
hank-ineligible  bonds,  either  sold  by  negotiation  or  by  competitive 
bid.  Moreover,  these  findings  are  even  more  conclusive  when  the 
analysis  is  updated  to  include  revenue  bonds  sold  in  1979. 

There  is  a  possibility  that  the  result  we  found  for  1973-76,  even 
though  we  used  Cagan's  own  sample,  can  be  unique  to  that  period. 
We  were  asked,  after  we  completed  the  first  study,  to  undertake  a 
second  study  and  see  if  the  results  held  up  or  were  different  for 
1979. 

When  we  applied  the  data  for  1979  to  Cagan's  old,  abbreviated 
model — not  the  exptmded  model  that  we  used — we  found  that  for 
competitively  sold  bonds,  bank-eligible  bonds  had  a  higher  interest 
rate  than  bank-ineligible  bonds,  because  there  were  fewer  bidders 
than  for  comparable  bank-eligible  bonds. 

Now,  I  find  that  result  implausible.  I  do  not  believe  that  bank 
eligibility  would  increase  interest  rates. 

When  we  expanded  the  model — as  we  had  done  earlier  for  1973- 
76 — when  we  expanded  it  to  look  at  the  1979  date,  we  found 
exactly  the  same  results  that  we  had  found  for  the  earlier  periods. 
There  was  no  stetistical  significant  difference  in  the  interest  costs 
on  bank-eligible  and  bank-ineligible  bonds. 

Consequently,  we  conclude  that  bank  eligibility  would  have  no 
effect,  one  way  or  the  other,  on  the  interest  costs  on  municipal 
revenue  bonds. 

Senator  Dixon.  One  would  have  to  conclude,  as  a  layman,  from 
your  study  that  what  you  are  testifjdng  to  here  is  that  enlarging 
com[>etition  makes  no  difference  in  price. 

Dr.  Kaufman.  No,  sir.  I  do  not  believe  that  that  is  the  case. 

Senator  Dixon.  It  happens  to  be,  though,  what  you  draw  as  a 
conclusion — as  a  lay  person — from  the  suggested  result  of  your 
study,  I  think. 

Dr.  Kaufman.  Let  me  answer  that  as  follows. 

There  are  two  possibilities  where  you  could  have  reduced  interest 
rates: 

One,  there  is  not  sufficient  competition  among  underwriters  now. 
That  is  a  conclusion  that  Professor  Cagan  did  not  make  in  his  own 
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study.  He  found  that  only  |7  million  of  the  $400  million  CEune  from 
a  reduced  underwriter  profit. 

The  other  possibility  is  that  the  greater  number  of  underwriters 
are  going  to  sell  the  bonds  at  a  higher  price,  not  a  lower  price, 
because  interest  rates  and  bond  prices,  as  you  know,  are  inversely 
related.  So,  if  you  reduce  interest  rates  you  increase  the  price  of 
the  bond. 

Now,  if  you  suddenly  have  a  new  grocery  store  coming  into  your 
area,  you  would  expect  that  the  prices  of  the  products  at  the 
grocery  store  are  going  to  be  lowered.  It  is  very  difficult  to  imagine 
that  if  you  have  an  increased  number  of  sellers  of  bonds  selling  to 
the  investors,  that  they  would  be  selling  them  at  a  higher  price, 
not  a  lower  price. 

As  a  result,  the  first  person  to  have  looked  at  this  was  Prof. 
Rubin  Kestler  at  the  University  of  Chicago,  in  1971.  He  concluded 
that  if  competition  did  not  raise  the  price,  then  why  else  care.  He 
had  a  very  fertile  imagination,  and  concluded  that  what  would 
happen  is  that  the  underwriters  are  going  to  find  new  customers, 
new  investors,  who  would  be  willing  to  buy  these  bonds  at  a  higher 
price. 

Now,  you  have  to  assume  that  there  are  major  investors  who 
have  never  heeu-d  of  Merrill  Lynch  and  Goldman  Sachs,  and  some 
of  these  very  pussycat  and  nonagressive  firms  that  are  on  this 
table;  so  that,  if  you  do  not  assume  that  there  are  significant 
numbers  of  investors  who  had  never  heard  of  these  firms,  who  do 
not  buy  equities — after  all,  if  they  buy  equities,  they  could  only 
deal  at  the  moment  with  the  investment  banking  community,  not 
with  the  commercial  banking  community — then  it  makes  logic  and 
good  economic  theory  that  increased  competition  would  lower  the 
price  of  bonds,  not  raise  them. 

But  one  has  to  remember  that  investors  are  middlemen.  They 
buy  the  bonds  from  the  State  and  local  issuers,  and  they  sell  them 
to  investors.  If  you  believe  there  is  competition  on  both  sides,  not 
just  one  side,  competition  on  the  side  where  they  buy  the  bonds 
from  the  issuer,  and  then  competition  on  the  selling  side,  the  two 
should  offset  each  other  and  there  should  be  no  net  effect. 

We  do  not  believe  that  there  is  any  contradiction  of  economic 
theory  here,  sir. 

Senator  bixoN.  You  have  been  extremely  helpful.  [Laughter.] 

Mr.  Craigie.  Would  you  like  to  hear  from  Dr.  Mussa,  or  would 
you  pass? 

Senator  Dixon.  Well,  if  the  Chair  thinks  it  will  help  him,  I'm 
willing  to  listen. 

The  Chairman.  No.  [Laughter.] 

1  think  we  had  better  move  on. 

1  think  the  statement  that  applies  here  is  that: 

I  am  sure  that  you  understand  what  I  think  I  said,  but  I  am  not  sure  that  you 

realize  that  what  I  said  is  not  what  I  meant. 

I  do  think,  though,  we  have  got  to  move  on  quickly.  We  still  have 
another  panel. 

I  do  think  Mr.  Schneider  should  be  given  the  opportunity  to 
respond  on  this  question,  hopefully  not  in  the  detail  that  the  other 
side  has  had. 

Mr.  Schneider.  Not  being  an  economist,  I  will  try  to  be  brief. 
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There  are  a  few  [toints,  I  believe,  that  need  to  be  made,  to  put 
theprevious  questions  and  answers  in  context. 

There  was  an  allegation  made  that  somehow  bank  participation 
in  the  underwriting  of  the  Washington  Public  Power  System  bonds 
helped  raise  the  interest  rate  to  a  15-percent  level.  It  should  be 
understood  by  everybody  that  the  manager  of  that  syndicate  was 
Merrill  Lynch.  That  was  a  $750  million  issue,  the  largest  issue 
ever.  Every  broker-dealer  in  the  country  was  involved  in  it,  and 
nearly  every  bank  dealer  was  involved  in  it. 

The  i>eople  who  were  issuing  the  bonds  were  happy  to  get  the 
money  at  any  price,  and  they  thought  it  was  very,  very  feiir  under 
the  circumstances  of  the  credit  problems  that  had  occurred  there. 
That  was  reall;^  the  reason  for  the  15  percent,  combined  with  a 
very  difficult  tune  in  the  market;  and  it  had  nothing  to  do  with 
banks  being  able  to  underwrite  that  issue. 

There  were  also  statements  made  that  somehow  investment  ac- 
tivities of  banks  have  gotten  them  into  trouble.  And  if  I  heard  it 
right,  it  sounded  as  though  it  was  risky  for  banks  to  invest  in 
Government  bonds-— U.S.  Government  bonds.  I  do  not  really  think 
that  that  was  what  was  meant — at  least  I  hope  that  was  not  what 
WEis  mecmt. 

Of  course,  those  banks  that  got  themselves  into  difficulty  really 
were  operating  on  the  investment  side,  not  on  the  trading  side. 
What  we  are  talking  about  here  is  owning  a  revenue  bond  for  10 
minutes.  We  already  have  the  authority,  as  a  bank,  to  own  a 
revenue  bond  for  10  months  or  10  years.  I  think  in  many  ways, 
holding  it  for  10  minutes  is  less  risky  than  the  basic  lending  and 
investment  activity  that  we  are  already  involved  in. 

BANKS   NEEO  SMALL  DEALERS 

A  point  about  smalt  dealers.  Suddenly,  the  introduction  of  bank 
competition  is  going  to  be  terrible  for  small  dealers.  We  are  all 
concerned  about  small  dealers.  There  are  plenty  of  small  shoe 
stores  in  this  country  that  operate  very  well  in  the  face  of  Sears 
selling  shoes  and  shoes  being  sold  mail  order;  and  still,  the  smalt 
store  operates  very  well. 

Don't  you  think  that  the  small  dealer  presently  is  operating  in 
the  face  of  Merrill  Lynch  competition  and  Groldman  Sachs  competi- 
tion, and  offices  all  over  the  country — Bache — or  should  I  say  Seai9 
and  Prudential?  I'm  not  sure  which  name  I'm  supposed  to  use.  And 
yet,  the  small  dealer  continues  to  survive  today,  and  to  survive 
very  well. 

I  might  also  add  that  the  banks  need  the  small  dealers  more 
than  the  large  securities  firms,  because  banks  typically  operate  out 
of  one  ofTice;  whereeis  Merrill  Lynch  and  Goldman  Sachs  and  Dean 
Witter,  and  so  on,  operate  out  of  offices  all  over  the  country.  We 
need  the  local  distribution  of  the  small  dealers.  We  need  the  small 
dealers  'contact  with  the  local  issuers.  We  need  to  work  together 
with  them. 

We  are  much  more  helpful  to  the  small  dealer  than  Merrill 
Lynch  or  Dean  Witter  is. 

The  last  point,  relating  to  savings  and  economists:  It  should  be 
clear  that  Professor  Cagan  is  not  the  only  economist  who  has  ever 
studied  this  issue.  He  is  the  one  that  the  securities  industry  seems 


dbyGoot^Ic 


1072 

to  talk  about  the  most,  becaase  they  have  done  the  meet  work  in 
trying  to  renio  his  statistics. 

The  point  is  not  a  subtle  statistical  analysis;  the  point  is  a  broad 
one.  Virtually  every  economic  study  that  has  been  done — and  there 
have  been  many  done  by  the  Federal  Reserve,  by  Prof,  Richard 
West,  and  by  many  others,  over  a  lot  of  years — every  study  that 
has  been  done  shows  that  there  are  savings. 

They  vary  in  amounts,  but  it  shows  that  there  are  savings,  and  it 
should  not  be  surprising  that  economists  really  do  agree  with  com- 
monsense. 

1  would  like  to  do  something  that  I  am  not  sure  is  permitted 
under  the  rules.  I  would  like  to  quote  an  economist  that  we  have 
not  paid  for,  that  we  have  not  hired. 

Last  week,  Herbert  Stein,  the  distinguished  former  Chairman  of 
the  President's  Council  of  Economic  Advisors  and  professor  at  the 
University  of  Virginia,  talking  about  a  different  economic  issue, 
said  that  we  have  difficulty,  as  laymen,  in  ferreting  out  economic 
questions  because  the  media  serves  to  help  bad  talk  drive  out  the 
good. 

He  said  you  could  have  an  economic  issue  on  which  on  one  side — 
15,000  economists,  and  every  living  president  of  the  American  Eco- 
nomic Association — agree,  and  on  the  other  side,  6  people,  includ- 
ing 2  economists,  take  the  contrary  view  and  the  media  comes  in 
and  says,  well,  eccmomists  are  in  disagreement  on  this  issue,  and 
let's  get  a  representative  of  each  side,  and  then  we  will  report  the 
opposing  side  views?  And  somehow,  in  the  attempt  to  create  a 
fairness,  the  real  balance  is  lost  to  the  laymen.  I  think  that  is  what 
has  really  happened  here. 

The  Chairman.  Thank  you,  Mr.  Schneider. 

I  am  convinced  of  one  thing  after  this  last  interchange:  That  I  do 
not  understand  all  I  know  about  this  subject. 

We  do  have  a  vote  going.  We  will  have  to  submit  some  questions 
to  you  for  your  response  in  writing. 

Not  only  do  we  have  another  panel,  but  Senator  Dixon  and  I  will 
both  have  to  go. 

Let  me  make  one  comment  about  this  issue.  Without  any  facts, 
without  any   statistics  to  back  me   up,  without  any  economists: 

I  firmly  believe  it  would  save  the  cities  of  this  country  money — 
and  I  say  that  from  the  standpoint  of  a  former  mayor,  because  I 
had  a  great  deal  to  do  with  the  competitive  bidding  process,  not 
only  in  construction  projects  but  tax  anticipation  notes  £Uid  a  lot  of 
financial  instruments. 

I  have  a  gut  feeling  that  the  professors  can  discount  at  will,  but 
professors  did  not  run  cities;  mayors  did,  and  do.  Some  things  do 
not  fie  all  of  the  rules  of  the  econometric  models,  and  so  on.  j 
cannot  imagine  trying  to  negotiate  tax  anticipation  notes  and  other 
financial  instruments.  There  is  no  doubt  in  my  mind  that  there 
was  intense  bidding — ^just  our  tax  anticipation  notes.  I  cannot  be- 
lieve that  the  same  thing  would  not  be  true  in  municipal  revenue 
bonds,  where  we  would  see  a  much  greater  competitive  situation  if 
people  had  to  bid  on  them. 

I  really  want  to  go  back  over  what  you  said,  because  it  weis  very 
impressive.  But  I'm  going  to  have  to  read  it  and  imderline  it,  to  go 
through  it. 
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I  do  apologize  for  the  vote  occurring. 

I  very  much  appreciate  all  of  your  testimony  and  your  willing- 
ness to  be  here  today.  And  we  will  undoubtedly  be  submitting  some 
questions  to  you  for  your  response. 

Thank  you  very  much.  If  the  next  panel  would  come  forward, 
then  we  will  vote,  the  committee  will  be  in  recess  for  about  15 
minutes. 

[Recess.] 

The  Chairman.  Back  on  the  record. 

I  apol(mze,  gentlemen,  for  the  interruption,  but  we  cannot  con- 
trol the  lights  and  the  betls.  We  are  happy  to  have  you  with  us. 

STATEMENTS    OF    WILLIAM    H.    HUDNUT    III,    PRESIDENT, 

TIONAL   LEAGUE   OF  CITIES;   RICHARD   CONDER,   PRESIDENT, 

NATIONAL  ASSOCIATION  OF  COUNTIES;  AND  WILLIAM  REYN. 

OLDS,  PRESIDENT,  MUNICIPAL  FINANCE  OFFICERS  ASSOCI- 
ATION 

The  Chairman.  Mayor  Hudnut,  would  you  like  to  proceed? 

Mr.  Hudnut.  Thank  you  very  much,  Mr.  Chairman. 

I  am  Bill  Hudnut,  mayor  of  Indianapolis  and  president  of  the 
National  League  of  Cities,  which  represents,  either  directly  or  indi- 
rectly through  membership  in  State  municipal  leagues  and  our 
organization,  some  15,000  cities  of  all  sizes  and  geographic  loca- 
tions. 

I  do  not  have  to  tell  you  that.  You  used  to  be  one  of  us. 

The  Chairman.  They  have  not  even  changed  the  speech.  I 
thought  maybe  we  would  get  to  16,000  or  something.  I  used  to 
make  the  same  pitch  myself.  [Laughter.] 

Mr.  Hudnut.  I  might  say  before  I  start,  that  I  am  sorry  my 
distingui^ed  predecessor  as  mayor  of  Indianapolis,  Richard  Lugar, 
cannot  be  with  us.  He  is  one  of  the  most  esteemed  citizens  that  the 
Hoosier  State  has  ever  produced. 

The  Chairman.  I  would  interrupt  and  say  Dick  and  I  served  on 
the  National  League  of  Cities  board  of  directors  together.  I  was 
fortunate  enough  to  be  able  to  participate  in  the  coup  in  Los 
Angeles,  when  Dick  was  first  or  second  vice  president,  and  we  beat 
John  Lindsay  on  the  floor  of  the  convention. 

Mr.  Hudnut.  He  was  in  the  air,  on  his  way  back  to  New  York, 
thinking  he  had  won. 

The  Chairman.  So  Dick  returned  the  favor  in  1974.  The  conven- 
tion was  in  Indianapolis.  I  became  second  vice  president  of  NLC, 
although  I  got  a  much  better  deal  than  you,  because  I  never  did 
serve  as  president.  I  was  due  to  become  president  3  weeks  after  I 
got  elected  to  the  Senate.  They  gave  me  a  better  deal.  They  made 
•me  honorary  president  of  the  National  League  of  Cities  for  1975, 
and  gave  me  a  beautiful  plaque  for  how  much  they  missed  my 
leadership;  and  I  didn't  have  to  do  anything.  It  was  better  than 
they  ever  gave  a  president  who  actually  served.  I  got  the  best  of  all 
worlds. 

Mr.  Hudnut.  Well,  Senator,  I  have  been  told  that  you  hold  the 
record  for  having  been  the  president  of  NLC  for  the  shortest  length 
of  time  of  anybody  in  the  history  of  the  organization.  I  am  glad 
that  you  have  had  the  privilege  to  serve  the  people  of  your  State 
more  than  one  day  over  here. 
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The  Chairman.  Thank  you. 

Mr.  HuDNUT.  We  are  very  honored  that  we  have  been  invited  to 
make  a  presentation  on  the  legislation  that  you  and  Senator  Lugar 
have  introduced,  S.  1720  and  S.  1686.  We  are  here  to  state  our 
support  for  this  legislation,  to  express  the  hope  that  it  will  be 
enacted  into  law,  and  to  express  the  further  hope  that  the  other 
body — where  I  was  privileged  to  serve  at  one  time — will  also  act 
positively  on  the  ideas  contained  in  your  bills. 

We  are  very  grateful  for  the  chance  to  express  what  has  been  our 
position  for  more  than  15  years,  and  is  part  of  our  formal  munici- 
pal policy,  with  regard  to  title  111  of  S.  1720.  We  don't  feel  that  we 
have  the  competence  to  speak  on  the  entire  bill,  which  is  a  very 
complex  piece  of  legislation. 

With  reference  to  title  111,  we  strongly  favor  it.  It  would  permit 
commercial  banks  to  underwrite  and  deal  in  investment  quality 
municipal  revenue  bonds.  We  are  heartily  in  favor  of  that. 

As  we  eill  know,  since  1933  there  has  been  a  great  increase  in  the 
utilization  of  municipal  revenue  bonds.  At  that  time,  when  the 
Glass^teagall  Act  was  enacted,  banks  were  expressly  permitted  to 
underwrite  and  deal  in  general  obligation  bonds.  The  use  of  reve- 
nue bonds  was  virtuEtlly  nonexistent.  It  is  different  now,  as  you 
know  because  of  your  familiarity  with  the  cities. 

REVENUE  BONDS 

State  and  local  governments  and  other  public  authorities  use 
revenue  bonds  now  to  finance  numerous  essential  public  projects — 
roads,  bridges,  public  transit,  eurports,  water  and  sewer  projects, 
public  power  systems,  and  all  types  of  public  buildings.  I  believe  we 
are  headed  toward  a  national  crisis  when  it  comes  to  maintaining 
the  infrastructure  of  this  country,  which  is  deteriorating,  because 
cities  are  organisms  just  like  people  are,  and  we  get  older. 

This  legislation  comes  at  a  time  when  the  Federal  Government  is 
essentially  cutting  back  funding  for  such  projects,  and  when  local 
voters  are  growing  increasingly  resistant  to  add-ons  to  their  gener- 
iil  property  taxes,  another  reason  why  we  are  in  favor  of  this 
legislation. 

It  makes  a  great  deal  of  sense  to  us  that  there  be  the  greatest 
potential  number  of  buyers  and  sellers  of  these  revenue  bonds,  to 
keep  costs  down  for  issuers  and  their  taxpayers,  and  to  assure  Uiat 
capital  is  available  to  handle  the  demands  on  the  market. 

As  has  been  obvious  this  morning,  there  has  been  conflicting 
testimony  presented  to  you  about  the  extent  of  the  savings  that 
will  be  realized  if  commercial  btrnks  are  allowed  to  underwrite 
revenue  bonds.  Some  of  my  friends  tell  me  there  will  be  savings; 
others  tell  me  there  won't  be.  I  am  for  my  friends,  Mr.  Chairman. 

Our  organization,  the  National  League  of  Cities,  is  convinced 
that  savings  will  result,  for  the  commonsense  reason  that  the  laws 
of  economics,  it  seems  to  us,  will  govern  these  transactions  and 
generally  lower  the  costs  through  more  competition. 

Along  the  same  line,  we  have  heard  another  curious  argument 
against  this  legislation.  It  should  not  be  passed,  it  is  said,  unless  it 
can  be  proven  beyond  doubt  that  savings  will  result.  We  would 
offer  you  this,  sir:  We  think  the  burden  of  proof  should  rightly  fall 
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on  those  who  seek  to  limit  competition,  rather  than  on  those  who 
wish  to  expand  it. 

We  also  feel  that  if  S,  1686,  which  is  being  introduced  by  your 
distinguished  colleague  and  my  distinguished  predecessor  as  mayor 
of  Indianapolis,  Richard  Lugar,  were  to  be  incorporated  into  S. 
1720,  that  it  would  add  strength  to  that  bill.  We  certainly  hope 
that  will  be  considered  by  you  and  by  the  members  of  your  commit- 
tee. 

S.  1686  will  certainly  aid  State  and  local  governments  in  improv- 
ing their  cash  management  practices.  We  appreciate  Senator 
Lugar's  initiative  and  hope  that  it  will  be  folded  into  S.  1720. 

Two  changes  in  banking  practices  would  result  from  this  bill, 
both  of  which  we  think  £u*e  significant: 

First,  State  and  local  general  purpose  governments  would  be 
permitted  to  establish  NOW  accounts,  checkii^  accounts  with  in- 
terest, at  financial  institutions. 

And  second,  it  would  allow  State  and  local  governments  to  depos- 
it idle  funds  in  flnancicd  institutions  on  demand,  Euid  earn  interest 
at  rates  slightly  below  the  Federal  funds  rate.  We  are  in  favor  of 
that. 

We  think  it  is  important  to  clarify  the  wording  in  the  Dereguta- 
.tion  and  Monetary  Control  Act  of  1980.  As  we  all  know,  there  was 
some -ambiguity  about  what  was  meant  by  such  phrases  as  "not 
operated  for  profit."  That  is  at  the  heart  of  the  dispute.  General 
purpose  State  and  local  governments  are  not  for  profit;  but  can 
they  establish  NOW  accounts? 

To  clear  up  the  dispute,  we  would  hope  that  this  bill  would  be 
enacted  into  law  to  make  it  very  clear,  unequivocally,  in  the  stat- 
ute— which  we  think  would  be  in  keeping  with  the  spirit  of  the 
1980  act— that  State  and  local  general  purpose  governments  ought 
to  be  permitted  to  use  NOW  accounts  because  they  are  nonprofit 
entities. 

S.  1686,  which  is  neutrfd  with  respect  to  which  governments  can 
have  access  to  NOW  accounts,  and  which  financial  institutions  can 
offer  them,  would  help  clear  the  air. 

The  second  feature  of  S.  1686  has  no  previous  controversy  associ- 
ated with  it.  It  would  permit  State  and  local  governments  to  do 
what  the  Federal  Government  can  already  do:  deposit  funds  in 
financial  institutions  on  demand  at  interest  rates  slightly  below 
the  average  Federal  funds  rate.  It  would  remove  the  reserve  re- 
quirements on  State  and  local  government  deposits,  but  require 
that  such  deposits  be  secured  by  U.S.  Government,  government 
agency,  or  municipal  securities,  and  permit  higher  interest  rates  to 
be  paid  on  the  deposits. 

It  would  treat  State  and  local  funds  the  same  as  Federal  funds. 
We  think  that  is  not  only  appropriate  but  in  the  interest  of  justice 
and  equity. 

Let  me  say  one  more  word.  We  represent,  as  we  mentioned,  cities 
of  all  sizes.  We  represent  a  lot  of  small  cities  throughout  the 
country,  Mr.  Chairman,  and  as  we  £dl  are  aware,  sm£ill  cities  do  not 
usually  have  the  staff  to  carry  on  sophisticated  cash  management 
prc^ams.  Sometimes  they  lack  sufficient  fund  balances  to  make 
the  high-interest  investments  that  a  large  city  can  make  routinely. 
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I  think  this  bill  will  help  the  small  cities  of  our  coimtrjr  substan- 
tially, which  is  another  reason  why  we  are  in  favor  of  it.  It  will 
help  them  in  their  cash  management  capabilities. 

It  is  not  very  often  that  we  can  appear  before  your  committee  to 
make  three  requests  for  legislation  that  will  not  cost  the  Federal 
Government  any  extra  money.  We  have  done  so  today,  in  the 
interest  of  saving  local  governments  money.  These  are  good  govern- 
ment proposals,  and  we  hope  you  will  act  on  them  soon. 

Thank  you  very  much. 

[Complete  statement  follows:] 


Mr.  Chainnan  and  Members  of  the  Committee,  I  am  Bill  Hudnut,  Mayor  of 
Indianapolis  and  President  of  the  National  League  of  Cities.  As  you  know,  NLC 
represents  about  15,000  cities  across  the  country  directly  and  through  membership 
in  state  municipal  leagues.  Our  nearly  1,000  direct  member  dtiee  are  as  diverse  in 
size  and  character  as  New  York  City  and  Sun  Valley,  Idaho. 

Thank  you  for  asking  us  to  appear  before  you  to  present  our  views  on  le^lation 
your  Committee  is  considering  to  deregulate  and  restructure  financial  institutions. 
Since  we  at  NLC  do  not  consider  ourselves  banking  experts  and,  therefore,  are  not 
qualified  to  comment  on  all  aspects  of  the  four  bills  before  you,  we  widi  to  limit  our 
remarks  to  Title  III  of  S.  1720  authored  by  you,  Mr.  Chairman,  and  S.  1686  intro- 
duced by  Senator  Lugar, 

Before  proceeding,  though,  let  me  make  one  general  obeervation  with  respect  to 
the  broader  question  of  deregulation  of  the  savings  and  loan  industry.  We  welcome 
this  examination  of  S  and  L's  by  the  Senate  Banking  Committee  in  an  effort  to  find 
solutions  to  the  current  problems  of  the  industry.  During  NLC's  unsuccesBful  fight 
to  kill  All  Savere  Certificates  (a  measure  that  we  still  contend  was  poor  tax  policy), 
we  were  accused  of  being  anti-S  and  L  and  anti-housing.  Nothing  could  be  further 
from  the  truth.  Cities  have  always  worked  to  develop  and  maintun  strong  housing 
programs  and  policies  in  this  country,  but  we  did  not  see  that  All  Savers  would 
either  help  housing  appreciably  or  solve  the  real  problems  of  the  S  and  L  industry, 
to  say  notnioK  of  the  damage  they  will  do  to  the  municipal  bond  market. 

We  hope  tnat  you  will  be  successful  in  finding  ways  to  enable  the  S  and  L 
industry  to  remain  viable,  not  just  to  prevent  other  poorly-structured  solutions  such 
as  All  Savers  Certificates  in  the  future,  but  to  provide  a  continuing  source  of 
affordable  housing  credit  for  housing  acquisition  and  rehabilitation. 

My  primary  purpose  here  today  is  to  voice  our  strong  support  for  Title  IH  of  S. 
1720,  which  would  permit  commercial  banks  to  underwrite  and  deal  in  investment 

?uality  municipal  revenue  bonds.  NLC  has  supported  such  legislation  for  more  than 
5  years  and  has  included  a  formal  statement  to  that  effect  in  our  National  Munici- 
j»l  Policy  adopted  annually  by  our  membership.  If  that  policv  made  sense  the  tint 
time  we  adopted  it,  our  wisdom  has  only  increased  with  age  because  this  relatively 
simple  change  in  law  has  never  been  needed  more  than  it  is  today.  Let  me  explain. 
Since  1933  when  the  Glass-Steagall  Act  was  enacted,  there  has  been  substantial 
change  in  the  municipal  bond  market.  At  that  time,  banks  were  expressly  permitted 
to  underwrite  and  deal  in  general  obligation  bonds.  This  was  not  the  case  with 
revenue  bonds,  but  they  were  virtually  non-existent  then.  In  1933,  nearly  all  local 
government  construction  projects  were  financed  with  general  obligation  bonds  and 
very  few  with  revenue  bonds.  By  1960,  tax-exempt  revenue  bond  volume  was  still 
only  about  $2  billion  annually  or  less  than  one-fourth  of  the  long-term  market.  Ten 
years  later,  revenue  bond  volume  had  grovm  to  a  third  of  the  total  bond  market,  but 
in  1980.  revenue  bond  volume  was  fully  70  percent  of  the  market. 

Revenue  bonds  now  dominate  the  municipal  bond  market,  a  fact  that  is  not  likely 
to  change.  Whereas  the  Glass-Steagall  Act  may  have  been  suitable  for  the  times  in 
1933,  it  now  serves  to  hinder  cost-effective  means  of  issuing  revenue  bonds. 

Slate  and  local  governments  and  other  public  authorities  use  revenue  bonds  for 
financing  such  essential  public  projects  as  roads,  bridges,  public  transit,  airports, 
water  and  sewer  projects,  public  power  systems,  and  all  types  of  public  buildings.  1 
believe  we  are  headed  toward  nothing  short  of  a  national  crisis  in  being  able  to 
build  and  maintain  the  infrastructure  of  this  country.  And  it  comes  at  a  time  wh«i 
the  Federal  Government  is  substantially  cutting  funding  for  such  projects  and  when 
local  voters  are  growing  increasingly  resistant  to  add-ons  to  their  general  property 
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Whenever  possible,  state  and  local  officials  will  seek  to  do  public  works  projects 
only  when  a  direct  fee  or  service  charge  from  a  project  can  be  identified  as  a 
revenue  source.  This  means  using  revenue  bonda  to  finance  the  projects.  However, 
the  costs  of  construction  projects  have  skyrocketed  due  to  inflation  and  interest 
rates  on  bonds  are  through  the  roof.  It  only  makes  sense  that  there  be  the  greatest 
potential  number  of  buyers  and  sellers  of  these  revenue  bonds  as  possible  to  keep 
costs  down  for  issuers  and  their  taxpayers  and  to  assure  that  capital  is  available  to 
handle  the  demands  in  the  market. 

You  no  doubt  have  heard  conflicting  arguments  about  how  much  money  State  and 
local  governments  can  expect  to  save  if  commercial  banks  are  allowed  to  underwrite 
revenue  bonds.  We  are  uncertain  of  the  amount,  but  we  are  convinced  that  savings 
will  result  because  common  sense  tells  us  that  the  laws  of  economics  will  govern 
and  lower  coats  will  result  from  more  competition. 

Let  me  remind  the  Committee  that  in  the  bond  business  small  fractions  translate 
into  big  dollars.  A  difference  of  only  two-tenths  of  one  percent  of  interest  on  a  $25 
million,  25-year  bond  computes  to  a  $650,000  difference  over  the  life  of  the  issue,  for 
example,  a  sum  not  insignificant  to  local  taxpayers. 

Along  this  same  line,  we  have  heard  another  curious  argument  that  this  legisla- 
tion should  not  be  passed  unless  it  can  be  proven  beyond  doubt  that  savings  will 
result.  To  that  fallacious  reasoning,  our  response  is  that  the  burden  of  proof  should 
rightfully  fall  on  those  who  seek  to  limit  competition  rather  than  on  those  who  wish 
to  expand  it. 

I  want  to  point  out,  too,  that  the  current  number  of  competitors  for  our  revenue 
bond  business  is  not  staying  constant  but  is  actually  declining.  Since  1970,  over  3S0 
securities  firms  have  disappeared,  usually  because  of  mergers.  It  seems  to  us  that 
the  shrinking  number  of  finns  in  the  industry  cannot  be  in  the  best  interest  of  the 
issuers  who  are  seeking  the  lowest  possible  coat  of  issuance.  Entry  of  conunercial 
banks  into  the  market  would  open  up  the  pool  of  competitors  for  our  business. 

We  are  aware  that  on  two  previous  occasions  the  Senate  has  passed  legislation 
similar  to  Title  III  of  S.  1720,  It  is  In  the  House  where  many  attempts  over  the  last 
decade  to  get  this  legislation  enacted  have  been  stymied.  However,  another  bill  has 
been  introduced  this  year  and  as  of  October  15,  208  Members  have  added  their 
names  as  co-sponsors.  Perhaps,  with  this  broad  support,  your  help  now  in  moving 
the  issue  along,  plus  the  legislation's  obvious  good  sense  in  its  favor,  we  can  at  last 
win  passage. 

Turning  now  to  S.  16S6, 1  want  to  first  commend  nty  own  Senator  and  predecessor 
as  Mayor  of  Indianapolis,  Dick  Lugar,  for  sponsoring  this  bill.  It  will  certainly  aid 
State  and  local  governments  in  improving  tiieir  cash  management  practices,  and  1 
appreciate  his  nmking  this  initiative. 

S.  1686  would  make  two  changes  in  hanking  practices:  First.  State  and  local 
general  purpose  goveminents  would  be  permitted  to  establish  NOW  accounts,  or 
checking  accounts  with  interest,  in  financial  institutions.  Second,  it  would  allow 
State  and  local  governments  to  deposit  idle  funds  in  financial  institutions  on 
demand  and  earn  interest  at  rates  slightly  below  the  Federal  funds  rate. 

You  will  recall  that  when  the  Depository  Institutions  Deregulation  and  Monetary 
Control  Act  of  1980  was -passed,  it  permitted  certain  organizations,  we  well  as 
individuals,  to  establish  NOW  accounts.  The  law  states  specifically  that  NOW 
accounts  are  available  to  "an  organization  which  is  operated  primarily  for  religious, 
philanthropic,  charitable,  educational,  or  other  similar  purposes  and  which  is  not 
operated  for  profit."  The  meaning  of  this  language  has  been  the  subject  of  some 
debate  ever  since  the  law  was  passed. 

At  the  ^eart  of  the  dispute  is  the  question  of  whether  general  puroose  State  and 
local  gavemmente  can  establish  NOW  accounts.  A  literal  readina  of  the  language 
seems  to  indicate  that  they  cannot.  On  the  other  hand,  it  has  neen  argued  that 
school  districts  or  libraries,  if  their  funds  are  kept  separate  from  general  purpose 
funds,  could  establish  NOW  accounts. 

The  debate  boiled  over  recently  when  the  Federal  Home  Loan  Bank  Board  issued 
a  regulation  permitting  savings  and  loans  to  offer  NOW  accounts  to  all  State  and 
local  governments  at  the  same  time  the  Federal  Reserve  Board  proposed  that  banks 
could  not  offer  such  accounts.  The  FHLBB  regulation  was  quickly  challenged  hv  the 
Ameican  Bankers  Association  which  was  successful  in  winning  a  U.S.  District  Court 
permanent  iiijunction  prt^biting  State  and  local  government  participation  in  NOW 
accounts. 

Nl^s  position  in  all  this  has  been  straight-forward.  We  think  State  and  local 
general  purpose  governments  ought  to  be  permitted  to  use  NOW  accounts  since 
they  are  non-profit  entities,  which  is  in  the  spirit  of  the  1980  Act.  Moreover,  we 
thing  it  would  be  silly  to  permit  some  local  governments  to  have  them  and  not 
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others  and  disruptive  to  allow  some  financial  inatitutions  to  offer  them  and  not 

S.  1686  would  clear  the  air.  It  is  neutral  with  respect  to  what  govemmentB  can 
have  access  to  NOW  accounts  and  which  financial  inBtitutioiie  can  offer  them.  It 
improves  the  1980  Act  by  making  an  expressed  provision  for  NOW  accounts  for 
State  and  local  governments. 

The  second  feature  of  S.  1686  has  no  previous  controversy  associated  with  it.  It 
would  permit  state  and  local  govemmente  to  do  what  the  Federal  GovenuneDt  can 
already  do — deposit  funds  in  financial  institutions  on  demand  at  interest  rates 
slightly  below  the  average  Federal  Funds  rate.  State  and  local  government  demand 
d^osits  currently  are  subject  to  reserve  requirements  and  cannot  earn  a  rate  oS 
interest  higher  than  the  rate  paid  on  NOW  accounts, 

S.  1686  would  remove  the  reserve  requirements  on  state  and  local  government 
deposits  but  require  that  such  deposits  be  secured  by  U.S.  Government,  Government 
Agency,  or  municipal  securities.  In  addition,  it  would  permit  the  higher  interest 
rates  on  the  deposits.  The  bill  would  treat  state  and  local  government  funds  the 
same  way  federal  funds  are  handled. 

While  these  two  changes  would  be  beneficial  to  all  governments,  1  want  to 
emphasize  that  they  would  be  particularly  advantageous  to  small  cities.  Small  cities 
do  not  usually  have  the  staff  to  carry  on  sophisticated  cash  management  programs. 
They  also  sometimes  lack  sufficient  fund  balances  to  make  hi^-inter«Ft  invest- 
ments that  large  cities  can  make  routinely.  Both  measures  contained  in  S.  1686  are 
easy  to  use  and  give  small  cities  better  tools  to  assure  that  temporarily  idle  fiinda 
are  invested  at  the  maximum  return  possible. 

Mr.  Chairman,  it  is  not  very  often  that  we  can  appear  before  this  Committee  to 
make  three  requests  for  legislation  that  will  not  cost  the  Federal  Government  any 
money.  We  have  done  so  today  in  the  interest  of  saving  local  govemmenta  money. 
These  are  "good  government"  proposals  that  we  hope  you  will  act  on  soon. 

The  Chairman.  Thank  you. 

Mr.  Conder? 

Mr.  Conder.  Thank  you  very  much  for  giving  me  this  opportuni- 
ty to  appear  before  you  today,  to  testify  in  support  of  your  bill. 
Senate  bill  1720. 

As  you  have  stated,  my  name  is  Richard  Conder.  I  am  chairman 
of  the  board  of  commissioners  in  Richmond  County,  N.C.  I  am  also 
president  of  the  National  Association  of  Counties,  and  I  am  appear- 
ing here  on  NACo's  behalf. 

NACo,  as  you  probably  know,  represents  approximately  2,200 
counties  in  America  today,  which  represents  in  excess  of  85  percent 
of  the  total  population  of  this  country. 

Mr.  Chairman,  at  the  outset  of  my  statement,  I  weint  to  point  out 
that  NACo  first  reviewed  this  issue  and  adopted  a  policy  of  support 
in  May  of  1977.  Since  that  time,  our  policy  has  been  reaffirmed 
annually  and  reflects  a  consistent  position  that  allowing  commer- 
cial banks  to  underwrite  public  pur;>ose  municipeil  revenue  bonds 
would  enable  State  and  local  governments  to  realize  savings  by 
permitting  increased  competition  in  the  municipal  bond  market. 

The  committee  is  well  aware  of  the  historical  background  of  this 
issue.  I  will  not  burden  you  with  restating  that  history  other  than 
to  emphasize  that  the  trend  toward  local  government  use  of  reve- 
nue bonds,  rather  than  general  obligation  bonds,  for  vital  public 
projects  has  been  dramatic  and  steadily  increasing  since  1965.  In 
1980,  revenue  bonds  totaled  $35  billion  and  constituted  more  than 
70  percent  of  all  long-term  bonds  sold  by  State  and  local  govern- 
ments. 

The  reasons  for  more  intensive  use  of  this  debt  instrument  are 
rooted  in  the  adverse  fiscal  conditions  that  have  confronted  Io<^ 
government  in  recent  years: 
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LOCAL  GOVERNMENT  RESTRICTIONS 

Twenty-six  States  have  established  tax  limitations  on  their  local 
governments; 

Many  others  have  limited  increases  in  local  governments; 

Double-digit  inflation  has  eroded  the  buying  power  of  the  local 
government  service  dollar;  and 

Voters  frequently  have  rejected  referenda  for  tax-supported  capi- 
tal expenditures  by  local  governments. 

In  addition,  numerous  States  have  imposed  ceilings  on  the 
amount  of  general  obligation  debt  localities  can  incur.  In  my  own 
State  of  North  Carolina,  for  example,  State  law  provides  that  total 
long-term  generfd  obligation  indeotedness  may  not  exceed  8  per- 
cent of  assessed  property  valuation  in  counties. 

LocEil  governments  faced  with  restrictions  such  as  these  have 
been  forced  to  find  ways  of  satisfying  increased  citizen  demands  for 
services  with  decreasing  sources  of  revenue.  Many  of  them  have 
turned  to  revenue  bonds  as  a  flnfincing  tool  for  essential  public 
purpose  projects.  This  trend  has  been  encouraged  by  some  agencies 
within  the  Federal  Government,  particularly  the  Environmenttil 
Protection  Agency,  which  has  urged  local  governments  to  utilize 
revenue  bonds  in  financing  the  construction  of  water  smd  sewer 
treatment  plants. 

Counties  in  my  State  and  the  United  States  generally  that  have 
increased  their  issuance  of  revenue  bonds  have  done  so  in  an 
atmosphere  of  intense  public  scrutiny,  one  that  demands  fiscal 

Erudence.  Consequently,  our  counties  have  sought  to  issue  these 
onds  at  the  least  possible  cost  to  local  taxpayers. 

The  current  prohibition  of  commercial  bank  underwriting  of 
most  types  of  revenue  bonds  has  undermined  the  ability  of  our 
governments  to  save  the  public  dollar  because  it  has  liml'ed  compe- 
tition in  the  municipal  bond  market.  It  has  ignored  the  fundamen- 
tal and  generally  recognized  economic  principle  that  increased 
competition  lowers  costs  in  a  market  economy. 

It  is  only  common  sense  that  dictates  that  the  more  supermctr- 
kets  you  see  in  a  given  area,  the  lower  the  cost  of  food  is  going  to 
be. 

Extensive  testimony  has  been  offered  in  earlier  hearings  on  this 
issue,  concerning  the  ;>otential  savings  that  would  accrue  to  local 
government  issuers  through  commercial  bank  underwriting  of  mu- 
nicipal revenue  bonds.  The  conflicting  conclusions  reached  by  stud- 
ies about  the  amount  of  these  savings  have  been  presented  in 
detail. 

I  will  not  belabor  these  statistics  or  attempt  to  make  a  judgment 
concerning  the  accuracy  with  which  saving  have  been  estimated 
in  these  studies.  Rather,  I  would  emphasize  that  all  the  studies 
have  indicated  that  some  savings  would  be  realized  by  local  govern- 
ment issuers  of  revenue  bonds,  and  no  study  has  maintained  that 
local  governments  would  incur  greater  costs  £is  a  result  of  commer- 
cial bank  entry  into  the  revenue  bond  market. 

Prof  William  L.  Silber  of  New  York  University  reviewed  and 
analyzed  12  of  these  studies  in  1979.  He  concluded  that  the  partici- 
pation of  commercial  banks  in  underwriting  and  trading  municipal 
revenue  bonds  would  have  resulted  in  savings  to  State  and  local 
governments  of  somewhere  between  $150  and  $300  million  in  1977. 
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That  represents  a  substantial  savings,  but  the  potential  for  such 
savit^s  18  far  greater  today,  given  the  current  hiipi  rates  of  interest 
on  municipal  bonds  and  tne  increased  volume  of  revenue  bonds  in 
the  municipal  bond  market. 

For  county  governments,  the  principal  issue  of  interest  in  this 
legislation  is  savings.  Viable  financial  management  by  our  counties 
demands  utilization  of  alt  sources  of  savings  to  taxpayers,  r^ard- 
less  of  the  dollar  amount  of  such  savings. 

And  the  importance  of  savings  to  counties  and  to  governments 
generidly  has  increased  considerably  since  the  advent  of  the 
Reagan  economic  program.  Under  the  pro-am,  Federal  aid  to  local 
governments  has  declined  substantially.  In  the  block  grant  area 
alone,  cuts  have  been  severe. 

The  58  programs  that  were  consolidated  into  9  block  grants  were 
cut  by  25  percent.  It  is  possible  that  the  costs  of  State  administra- 
tion of  these  pn^rams  could  amount  to  £is  much  as  10  percent  and, 
if  the  inflation  rate  continues  at  10  percent  or  above,  a  total  of  45 
percent  could  be  effectively  cut  from  these  programs.  The  adminis- 
tration is  currently  proposing  em  additional  cut  in  Federal  pro- 
grams of  between  $5  to  |6  billion,  and  local  governments  will  bear 
a  lai^e  portion  of  the  burden  of  this  additional  cut. 

DECREASING   FEDERAL  AID  TO  U>CA1.  GOVERNMENTS 

I  wish  to  point  out  that  decreasing  federal  aid  to  local  govern- 
ments most  likely  will  not  be  replaced  by  State  aid,  since  States 
themselves  are  experiencing  substantial  Federal  cutbacks.  Further* 
more,  the  35  Stat^  whose  corporate  income  tax  structures  are  tied 
to  the  Federal  income  tax  structure  and  the  10  States  that  have 
adopted  some  form  of  Federal  depreciation  schedules  face  an  addi- 
tional $2  billion  revenue  loss  in  1982. 

Because  of  these  factors,  the  National  Governors'  Association  has 
concluded  that  many  States  will  incur  a  deficit  in  the  coming  year. 

Local  governments,  including  counties,  must  look  to  themselves 
to  deal  with  these  reductions  in  intergovernmental  aid. 

One  tool  they  can  utilize  is  effective  debt  management,  that  is, 
responsibly  issuing  debt  for  only  the  most  necessary  £md  worthy 
public  projects  at  the  lowest  possible  cost  and  expense  to  the  tax- 
payer. In  recent  years,  this  has  become  increeisil^fy  difficult. 

Interest  rates  in  the  municipal  bond  market  have  risen  to  record 
highs  because  of  a  combination  of  inflation  and  crowding  out  due 
to  the  large  volume  of  tax-exempt  issues.  Yields  on  municipal 
revenue  bonds  have  almost  doubled  in  the  past  2  years.  In  Septem- 
ber 1979,  at  the  time  the  "bond  buyer"  30-year  revenue  bond  Index 
was  established,  rates  on  long-term  revenue  bonds  were  at  7.23 
percent.  They  rose  relatively  steadily,  with  a  brief  respite  in  the 
summer  of  1980,  to  a  high  of  14.25  percent  last  September  11.  Since 
that  time,  they  have  dropped  slightly. 

Several  factors  have  driven  rates  up,  most  influentieil  among 
them  being  imposition  of  credit  controls  by  the  Federal  Govern- 
ment in  late  1979  and  early  1980,  continued  double-digit  inflation, 
and  increased  volume  of  issues,  including  Federal  Treasury  issues. 

Although  Federal  credit  controls  have  been  withdrawn,  the  re- 
maining two  factors  will  probably  continue  to  operate  in  the  mu- 
nicipal bond  market: 
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Inflation  may  remain  in  the  double-digit  range;  and 

The  large  volume  of  Federal  Treasury  borrowings  is  unlikely  to 
abate. 

Henry  Kaufman  of  Solomon  Brothers  has  estimated  recently 
that  the  TreMury  will  need  to  borrow  between  $60  and  $65  billion 
during  the  next  6  months.  Clearly,  the  need  for  such  massive 
financings  will  maintain  the  fierce  competition  for  investors  among 
tax-exempt  issuers,  including  counties,  that  wish  to  issue  revenue 
bonds. 

This  does  not  bode  well  for  interest  rates  on  long-term  securities 
or  State  euid  local  governments,  or  for  the  ability  of  these  govern- 
ments to  market  these  securities  effectively. 

I  hope  my  remarks  make  clear  that  reductions  in  intergovern- 
mental aid  and  eidverse  conditions  in  the  municipal  bond  market 
have  combined  to  make  the  potential  savings  that  would  accrue  to 
state  Emd  loced  governments  through  commercial  bank  underwrit- 
ingof  municipal  revenue  bonds  more  vital  than  ever  before. 

That  is  why  the  National  Association  of  Counties  enthusiastical- 
Iv  supports  this  l^islation,  which  it  considers  to  be  essentially  a 
cEeregulation  measure  designed  to  remove  dated  and  needless  re- 
strimons  from  commercial  oanks. 

We  view  it  as  an  effort  by  Congress  to  enable  state  and  local 
governments  to  respond  in  a  dynamic  zmd  responsible  way  to  the 
challenges  of  the  administration's  economic  program  by  making 
availaUe  to  them  the  necessary  debt  management  tools. 

While  discussing  this  issue  from  the  perspective  of  deregulation, 
let  me  mention  briefly  l^islation  that  contains  another  dieregula- 
tory  measure 

The  Chairman.  If  I  could  interrupt  here  and  ask  you  if  we  could 
put  the  rest  of  your  statement  in  the  record.  There  is  another  vote, 
^d  I  would  like  to  give  Mr.  Reynolds  an  opportunity  to  testify.  I 
hate  to  do  that  to  you,  but  if  you  would  not  mind,  I  don't  want  to 
cut  Mr.  Reynolds  on. 

Mr.  CoNDER.  Can  I  make  one  statement?  I  would  be  remiss  if  I 
did  not  publicly  thank  you  for  your  leadership  and  support  of 
general  revenue  sharing  on  behalf  of  county  government  in  Amer- 
ica. Thank  you. 

[Complete  statement  follows:] 

Statemknt  op  Richard  Conder,  Chairman  of  the  Board  of  CoMMtBSiONBRS, 

Richmond,  and  Prbsiddtt,  National  Association  of  Counties  on  Behalf  of  the 

National  Associatios  of  Counttbs 

Mr.  Chairman  and  dtBtinguished  Member?  of  the  Committee,  I  appreciate  the 
opportuDity  to  appear  before  you  today  to  testis  in  euppoit  of  S.  1720,  legislation 
which  would  authorize  commercial  banks  to  underwrite  and  deal  in  state  and  local 
government  revenue  bonds  for  public  purposes, 

I  am  Richard  Conder,  Chairman  of  tne  Board  of  Commissioners  of  Richmond, 
North  Carolina.  1  &m  also  President  of  the  National  Association  of  Counties  (NACo)' 
'  and  am  appearing  on  behalf  of  NACo  today. 

Mr.  Chairman,  at  the  outset  of  my  statement,  I  want  to  point  out  that  NACo  first 
reviewed  this  issue  and  adopted  a  policy  of  support  in  May  of  1977.  Since  that  time, 
our  policy  has  been  reaffirmed  annually  and  reflects  a  consistent  position  that 


■Tha  National  Aaoeiation  of  Counties  (NAQ)  is  t>         . 
COUOtJ'  gOvenUDeat  in  tha  United  SUtw.  Tlirougti  its  membership  urban,  suburban  and  n 
Countua  join  toother  to  build  elTective,  responsible  county  government. 


lie  goals  (H  the  organization  are  to:  improve  county  government;  aerve  as  the  national 
spokeaman  for  county  government;  act  bb  a  liaison  between  the  nation's  counties  and  other 
levels  of  gavarnment;  achieve  public  understanding  of  the  role  of  counties  in  the  federal  ayatam. 
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allowing  commercial  banks  to  underwrite  public  purpose  municipal    .    __ 
would  suable  staterand  local  Kovemments  to  realize  aavings  by  pennittiiig  mcrampea 
-  competition  in  the  municipal  Dond  market. 

The  Committee  is  well  aware  of  the  historical  background  of  this  issue.  I  will  not 
burden  vou  with  restating  that  history  other  than  to  emphasize  that  the  ti«iid 
toward  local  government  use  of  revenue  bonds,  rather  tnan  general  obligation 
i)onds.  for  vital  public  projects  has  been  dramatic  and  tteadily  increasing  since  1965. 
In  1960,  revenue  bonds  totaled  $34  billion  and  constituted  more  than  70  percent  of 
all  long  term  bonds  sold  by  stat«  and  iocal  governments. 

The  reasons  for  more  intensive  use  of  this  debt  instrument  are  rooted  in  the 
adverse  fiscal  conditions  that  have  confronted  local  government  in  recent  3reaiB. 
Twenty-six  states  have  established  tax  limitations  en  tiieir  local  govemments;  many 
others  have  limited  increases  in  local  government  expenditure^  double-digit  ii^la- 
tion  has  eroded  the  buying  power  of  the  local  government  service  dollar;  and  voten 
frequently  have  rejected  referenda  for  tax-supported  capital  expenditures  by  local 
governments.  In  addition,  numerous  staUs  have  imposed  ceiliiws  on  the  amount  of 
general  obligation  debt  localities  can  incur.  In  my  own  state  of  North  Carolina,  for 
example,  state  law  provides  that  total  long  term  general  obligation  indebtedneM 
may  not  exceed  eight  percent  of  assessed  property  vaJuation  in  countiea. 

Local  governments  faced  with  restrictions  such  as  these  have  been  forced  to  find 
ways  of  satisfying  increased  citizen  demands  for  services  with  decreasing  sources  of 
revenue.  Man^  of  them  have  turned  to  revenue  bonds  as  a  financing  tool  for 
.essential  public  purpose  projects.  This  trend  has  been  encounwed  by  some  agencieB 
within  the  federal  government,  particularly  the  Environmental  Protection  Agency, 
which  has  urged  local  govemmenU  to  utilize  revenue  bonds  in  financing  the  con- 
struction of  water  and  sewer  treatment  plants. 

Counties  in  my  state  and  the  Unitea  States  generally  that  have  increased  Uieir 
issuance  of  revenue  bonds  have  done  so  in  an  atmosphere  of  intense  public  scrutiny, 
one  that  demands  fiscal  prudence.  Consequently,  our  counties'have  sought  to  isaue 
these  bonds  at  the  least  possible  cost  to  local  taxpayers.  The  current  prohibition  of 
commercial  bank  underwriting  of  most  types  of  revenue  bonds  has  undermined  tbe 
ability  of  our  governments  to  save  the  public  dollar  because  it  has  limited  competi- 
tion m  the  municipal  bond  market.  It  has  ignored  the  fundamental  and  generally 
recognized  economic  principle  that  increased  competition  lowers  costs  in  a  market 
economy. 

Extensive  testimony  has  been  offered  in  earlier  hearings  on  this  issue  concerning 
the  potential  savings  that  would  accrue  to  local  government  issuers  through  com- 
mercial bank  underwriting  of  municipal  revenue  bonds.  The  conflicting  conclusions 
reached  by  studies  about  tne  amount  of  these  savings  have  been  presented  in  detail, 
]  will  not  belabor  these  statistics  or  attempt  to  make  a  judgment  concerning  the 
accuracy  with  which  savings  have  been  estimated  in  these  studies.  Rather,  1  would 
emphasize  that  all  the  studies  have  indicated  that  some  savings  would  be  realized 
by  local  government  issuers  of  revenue  bonds,  and  no  study  has  maintained  that 
local  governments  would  incur  greater  costs  as  a  result  of  commercial  bank  entry 
into  the  revenue  bond  market.  Professor  William  L.  Silber  of  New  York  University 
reviewed   and  analyzed   twelve   of  these   studies   in   1979,   He  concluded   that   the 

Krticipation  of  commercial  banks  in  underwriting  and  trading  municipal  revenue 
nds  would  have  resulted  in  savings  to  state  and  local  governments  of  somewhere 
between  $150  million  and  $300  million  in  1977,  That  represents  a  substantial  sav- 
ings, but  the  potential  for  such  savings  is  far  greater  today,  given  the  current  high 
rot™  nf  interest  or  municipal  bonds  and  the  increased  volume  of  revenue  bonds  m 


the  municipal  bond  market. 

For  cDuntv  governments,  the  principal  issue  of  interest  in  this  legislation  is 
savings.  Viable  financial  management  by  our  counties  demands  utilization  of  all 
sources  of  savings  to  taxpayers,  regardless  of  the  dollar  amount  of  such  savings.  And 
the  importance  of  savings  to  counties  and  to  governments  generally  has  increased 
considerably  since  the  advent  of  the  Reagan  economic  program.  Under  the  program, 
federal  aid  to  local  governments  has  declined  substantially.  In  the  block  grant  area 
alone,  cuts  have  been  severe.  The  58  programs  that  were  consohdated  into  nine 
block  grants  were  cut  by  25  percent.  It  is  possible  that  the  costs  of  state  administra- 
tion of  these  programs  could  amount  to  as  much  as  10  percent,  and,  if  the  inflation 
rate  continues  at  10  percent  or  above,  a  lota)  of  45  percent  could  be  effectively  cut 
from  these  programs.  The  administration  is  currently  proposing  an  additional  cut  in 
federal  prc^rams  of  between  $5  to  $6  billion,  and  local  governments  will  bear  some 
portion  of  the  burden  of  this  additional  cut,  I  wish  to  point  out  that  decreasing 
federal  aid  to  local  governments  most  likely  will  not  be  replaced  by  state  aid,  since 
states  themselves  are  experiencing  substantial  federal  program  cutbacks.  Further 
more,  the  35  states  whose  corporate  income  tax  structures  are  tied  to  the  federal 
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income  tax  structure  and  the  10  statas  that  have  adopted  some  form  of  federal 
depreciation  schedules  face  an  additional  $2  billion  revenue  leas  in  1982.  Because  of 
these  factors,  the  National  Govemora'  Association  has  concluded  that  many  states 
will  incur  a  deficit  in  the  coming  year. 

Local  governments,  including  counties,  must  look  to  themselves  to  deal  with  these 
reductions  in  intergovernmental  aid.  One  tool  they  can  utilize  is  effective  debt 
management,  that  is.  responsibly  issuing  debt  for  only  the  most  necessary  and 
worthy  public  projects  at  the  lowest  poeaible  expense  to  the  taxpayer.  In  recent 
years,  this  has  become  increasingly  difficult.  Interest  rates  in  the  municipal  bond 
market  have  risen  to  record  highs  because  of  a  combination  of  inflation  ana  "crowd- 
ing out"  due  to  the  large  volume  of  tax-exempt  issues.  Yields  on  municipal  revenue 
bonds  have  almost  douoled  in  the  past  two  years.  In  September  1979,  at  the  time 
the  Bond  Buyer  30-year  Revenue  Bond  Index  was  established,  rates  on  long  term 
[«venue  bonds  were  at  7.23  percent.  They  rose  relatively  steadily,  with  a  brief 
respite  in  the  summer  of  1980.  to  a  high  of  14.24  percent  last  September  11,  Sin(% 
that  time,  they  have  dropped  slightly.  Several  factors  have  driven  rates  up,  most 


influential  among  them  being  impoeition  of  credit  controls  by  the  federal  govern' 
and  early  1980,  continued  double-digit  inflation,  and  increased 
icluding  federal  Treasury  issues.  Although  federal  credit  controls 


have  been  withdrawn,  the  remaining  two  factors  will  probably  continue  to  operate 
in  the  municipal  bond  market.  Inflation  may  remain  in  the  double^igit  range  and 
the  larae  volume  of  federal  Treasury  borrowings  is  unlikely  to  abate.  Henry  Kauf- 
man of  Solomon  Brothers  has  estimated  recently  that  the  Treasury  will  need  to 
borrow  between  $60  and  $65  billion  during  the  next  six  months.  Clearly,  the  need 
for  such  massive  fmancings  will  maintain  the  fierce  competition  for  investors 
among  tax-exempt  issuers^! ncluding  counties — that  wish  to  issue  revenue  bonds. 
This  does  not  bode  well  for  interest  rates  on  long  term  securities  of  state  and  local 
governments  or  for  the  ability  of  these  governments  to  market  these  securities 
effectively, 

I  hope  my  remarks  make  clear  that  reductions  in  intergovernmental  aid  and 
adverse  conditions  in  the  municipal  bond  market  have  combined  to  make  the 
potential  savings  that  would  accure  to  state  and  local  government  through  commer- 
cial bank  underwriting  of  municipal  revenue  bonds  more  vital  than  ever  before. 
That  is  why  the  National  Association  of  Counties  enthusiastically  support  this 
legislation,  which  it  considers  to  be  essentially  a  der^ulation  measure  designed  to 
remove  dated  and  needless  restrictions  from  commercial  banks.  We  view  it  as  an 
eflbrt  by  Congress  to  enable  state  and  local  governments  to  respond  in  a  dynamic 
and  reaponaible  way  to  the  challenges  of  the  Administration's  economic  program  by 
making  available  to  them  the  necessary  debt  management  tools. 

While  discussing  this  issue  from  the  perspective  of  deregulation,  let  me  mention 
briefly  legislation  that  contains  another  aeregulatory  measure,  one  that  would 
enable  state  and  local  governments  to  perform  their  cash  management  and  invest- 
ment functions  more  effectively.  Senator  Lugar  recently  has  introduced  S.  1686,  a 
bill  which  would  allow  state  and  local  governments  to  deposit  surplus  funds  in 
financial  institutions  at  interest  rates  slightly  below  the  federal  funds  rate  and  also 
make  these  governments  eligible  to  estanlish  NOW  accounts.  Although  NACo  has 
not  yet  acted  as  a  policy-making  body  to  endorse  this  legislation,  it  appears  clear 
that  it  warrants  and  will  win  our  official  support.  Like  the  commercial  bank 
underwriting  issue  now  before  us,  this  measure  would  permit  state  and  local  govern- 
ments to  realize  signiTicant  additional  revenues  without  cost  to  the  federal  govern- 
ment. It  may  behoove  this  Committee  to  combine  these  two  measures  in  a  single  bill 
with  the  purpose  of  encouraging  an  effective  response  by  state  end  local  governments 
to  the  Administration's  economic  program. 

To  return  to  the  subject  at  hand,  it  is  our  expectation  that  extending  the  privilege 
of  underwriting  municipal  revenue  bonds  to  commercial  banks  will  produce  savings 
for  state  and  local  government  issuers  in  three  ways:  First,  through  broadening  the 
"crowded"  market  I  earlier  described  by  bringing  into  it  (through  commercial  bank 
activity)  more  individuals  and  institutions  eligible  to  purchase  municipal  revenue 
bonds:  second,  by  increasing  competition  among  underwriters  in  the  market  and 
thereby  reducing  issuing  costs  to  state  and  local  governments;  and  third,  by  improv- 
ing the  liquidity  of  municipal  revenue  bonds  and  thereby  lowering  the  interest  rates 
for  these  bonds.  As  I  mentioned  earlier,  it  is  difficult  to  predict  accurately  the  exact 
dollar  amount  of  these  potential  savings  in  the  absence  of  evidence  from  the  actual 
experience  of  unrestricted  commercial  bank  underwriting  of  revenue  bonds;  howev- 
er, we  are  confident  that  there  are  substantial  savings  to  be  gained. 

It  is  important  to  point  out  that  passage  of  S.  1720  would  permit  the  realization  of 
these  savings  by  states  and  local  governments  while  carefully  structuring  comroei^ 
cial   bank  underwriting  of  and  trading  in  revenue  bonds.  The  provisions  in  the 
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legislation  that  limit  commercial  banks'  activities  in  this  area  are  suflicient^ 
protective,  in  our  opinion,  to  prevent  fraud  and  abuse.  In  this  context,  I  would  like 
to  mention  that  while  we  were  delighted  to  team  that  the  Adimniatration  hat 
endorsed  the  concept  of  commercial  bank  underwriting,  we  feel  that  the  particular 
proposal  they  have  recommended  in  not  as  responsive  t«  the  needs  of  state  and  loc^ 
governments  as  is  U.  ITiO.  This  is  because  the  Administration  prapoaal  would 
require  any  commercial  bank  wishing  to  underwrite  and  deal  in  municipal  revenue 
bonds  to  establish  a  separate  broker-dealer  subsidiary.  For  many  small  oommerdal 
banks,  such  an  action  would  be  difficult  and  expensive,  so  much  so  that  cost  of 
commercial  bank  underwriting  would  outweigh  the  benefits.  These  financial  institu- 
tions effectively  would  be  prevented  from  participating  in  municipal  revenue  bond 
underwriting.  To  the  extent  that  they  did  not  participate,  the  mil  potential  for 
increased  competition  among  underwriters  would  not  be  realized,  and  the  potential 
savings  to  state  and  local  government  issuers  would  be  reduced.  It  is  our  belief  that 
the  r^ulatoiv  provisions  contained  in  S.  1720  are  sufficient  to  prevent  abuses  of  the 
revenue  bona  underwriting  privilt«e  by  commercial  banks.  We  feel  that  further 
restrictions,  such  as  those  proposed  in  the  Administration  bill,  might  be  excessive 
and  discourage  some  fmancial  institutions  from  underwriting  municipal  revenue 

e  conclude  by  urging  the  timely  passage  of  S.  1T20.  The  fiscal  ore 


time  is  past  due.  1  hope  that  this  Committee  will  act  expeditiously  to  remedj  that 
situation. 
I  appreciate  having  had  an  opportunity  to  address  you  today  and  1  will  be  happy 

to  respond  to  any  questions  you  may  have. 

WILLIAM  REYNOLDS,  PRESIDENT,  MUNICIPAL  FINANCE 
OFFICERS  ASSOCIATION 

Mr.  Reynolds.  Mr.  Chairman,  my  name  is  William  J.  Reynolds, 

S resident,  Municipal  Finance  Officers  Association  srnd  Comptroller, 
■reenwich.  Conn.,  and  like  yourself,  a  former  mayor. 

I  represent  the  Municipal  Finance  Officers  Association  which,  in 
turn,  represents  some  9,000  members  who  are  State  and  lo^ 
government  finance  officers,  appointed  or  elected  officials  and 
public  finance  specialists. 

I  appreciate  the  opportunity  to  appear  before  this  committee, 
and  1  join  with  the  others  in  thanking  you  for  the  opportunity  and 
your  patience  in  listening  to  our  testimony  through  a  long  morn- 
ing. I  have  made  an  effort  to  reduce  this  to  an  absolute  minimum. 

The  Chairman.  I  apologize.  I  did  not  anticipate  another  vote  this 
quickly. 

Mr.  Reynolds.  I  did,  I  guess. 

We  are  concerned  with— and  wish  an  opportunity  to  comment  on 
two  pieces  of  legislation  which  we  believe  is  in  the  best  interests  of 
State  and  local  government. 

The  first  bill  which  you  have  introduced,  S.  1427,  would  permit 
commercial  banks  to  underwrite  revenue  bonds.  The  second  piece 
of  legislation,  S.  1686,  has  been  introduced  by  Senator  Lugar,  and  it 
would  provide  two  opportunities  for  more  efficient  investment  of 
State  and  local  government  cash  balances. 

Like  our  counterparts  in  the  private  sector,  State  and  loced  gov- 
ernment financial  managers  should  always  be  seeking  the  moet 
efficient  management  of  our  resources  and,  hopefully,  we  should 
have  equal  access  to  investment  vehicles  and  investment  markets. 

Since  1973,  the  Municipal  Finance  Officers  Association  has  sup- 
ported bank  underwriting  legislation.  We  firmly  believe  such  l^is- 
lation  assists  us  in  reducing  the  interest  costs  in  our  revenue  bond 
financing  by  providing  additional  competition  in  the  marketing  of 
such  bonds.  The  two  original  reasons  for  our  support  of  bank 
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underwriting  of  State  and  local  revenue  bonds  continue  to  hold. 
First,  revenue  bonds  are  a  large  and  growing  part  of  the  debt 
instruments  offered  by  State  and  local  governments.  Back  in  1973, 
when  we  first  considered  the  question,  revenue  bonds  comprised 
about  40  percent  of  all  municipal  bonds  sold  or  about  $10  billion  in 
annual  volume. 

Today,  some  8  years  later,  revenue  bonds  represent,  on  an  aver- 
age, about  70  percent  of  all  bonds  sold  or  approximately  $34  billion 
a  year.  Obviously,  any  action  that  might  enhance  the  market  for 
these  securities  and  lower  the  costs  of  borrowing  without  adverse 
side  effects,  is  worthy  of  our  support  and  implementation. 

To  fail  to  see  improvements  in  the  market  for  our  obligations, 
especially  when  such  a  large  and  growing  part  of  it  is  involved, 
would  be  irresponsible  on  our  part.  We  cannot  ignore  the  fact  that 
an  important  segment  of  the  underwriting  industry  is  denied  the 
opportunity  to  participate  in  what  is  now  the  major  share  of  our 
market. 

Second,  it  continues  to  be  our  belief  that  permitting  banks  to 
underwrite  and  deal  in  revenue  bonds  would  promote  competition 
for  the  securities  and  lower  borrowing  costs  for  issuers.  As  you 
know,  a  large  number  of  studies  have  been  conducted  on  this 
subject.  It  is  our  opinion  that  the  weight  of  evidence  continues  to 
indicate  that  bank  entry  should  add  to  the  number  of  bids  received 
on  issues,  and  thereby  lower  the  cost  of  borrowing.  And  I  believe 
the  chairman  has  indicated  that  he  supports  that. 

We  believe  that  our  original  estimates,  October  16,  1973,  of  a 
reduction  in  reoffering  yield  of  approximately  5  to  10  basis  points 
continues  to  be  in  a  range  that  could  be  reasonably  expected. 

Academics  and  others  will  continue  to  argue  about  how  much 
would,  in  fact,  be  saved,  and  the  comparative  virtues  of  different 
methoids  of  estimating  those  savings.  What  must  he  recognized  is 
that  all  studies  concede  that  there  will  be  savings  to  the  issuer. 
The  amount  from  where  we  stand,  although  debatable,  is  not  mate- 
rial. We  need  to  cut  our  costs  at  the  local  level.  As  government 
ofHcials,  we  all  serve  the  same  master,  our  common  constituent, 
the  taxpayer. 

It  is  our  mutual  responsibility  to  provide  needed  government 
services  in  an  effective  and  efficient  manner.  The  Federal  Govern- 
ment should  not  impede  our  efforts  to  improve  the  efficiency  of 
government  by  retaining  road  blocks  that  exacerbate  the  fiscal 
pressures  upon  State  and  local  governments. 

MAIN   ISSUE  TODAY   IS  COMPETITION 

The  main  issue  before  us  today  is  competition.  I  believe,  as  does 
the  current  administration,  that  a  competitive  free  market  system 
is  one  of  the  basic  principles  of  our  economy.  And  MFOA  believes 
that  there  will  be  significant  savings  through  the  introduction  of 
bank  competition  in  the  revenue  bond  underwriting  market. 

The  current  prohibition  on  commercial  bank  underwriting  im- 
poses hidden  costs  on  State  and  municipal  revenue  bond  issuers 
and,  ultimately,  on  the  taxpayers.  At  the  same  time,  we  can  ill 
afford  to  absorb  such  costs.  Incidentally,  there  are  hidden  costs 
occurring  to  the  Federal  Government  also  when  we  have  to  pay 
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higher  interest  rates,  in  that  those  higher  interest  earnings  are 
exempt  from  taxation. 

When  the  Glass^tesigall  Act  was  pased,  very  few  revenue  bonds 
were  utilized  by  State  euid  local  governments  and  it  was  not  consid- 
ered restrictive  to  grant  commercial  banks  the  authority  to  under- 
write only  general  obligation  securities.  With  the  parage  of  time. 
we  can  now  examine  the  experience  of  general  obligations  markets, 
where  nonbank  underwriters  and  commercial  banks  compete  every 
day  for  the  underwriting  of  municipal  issues.  There  is  very  sub- 
stantial evidence,  we  believe,  in  the  general  obligation  market  that 
competition  works. 

The  claims  by  opponents  of  this  l^islation  that  banks  and  deal- 
ers cannot  coexiat  in  the  municipal  market  have  not  occurred  in 
real  life.  As  you  know,  since  the  ptissage  of  the  Glass-Steagall  Act, 
State  and  local  governments  have  come  to  rely  more  heavily  on 
revenue  securities.  It  is  interesting  that  these  securities  are  consid- 
ered safe  investments  and  that  banks,  as  investors,  may  buy  them 
but  are  yet  unable  to  underwrite  the  same  bonds. 

This  anomaly  already  creates  serious  difficulties  for  us,  and  these 
dilTiculties  will  increase  as  State  and  local  governments  increase 
their  bond  financing  through  revenue  bonds. 

The  resistance  on  the  part  of  the  voters  to  tax  increases  and  the 
passage  of  proposition  13-type  spending  limitations  has  resulted  in 
an  increased  reliance  on  user  charges  and  revenue  bonds.  In  fi- 
nancing revenue  bonds,  by  charging  user  fees,  what  we  are  really 
talking  about  is  taking  taxpayer  dollars  from  one  pocket  instead  Of 
the  other.  In  the  final  analysis,  taxpayers  still  are  footing  the  bilL 

I  want  to  make  plain,  as  we  did  in  our  original  adoption  t^  this 
position,  that  our  emalysis  euid  resolution  in  favor  of  commercial 
bemk  underwriting  of  revenue  bonds  can 

The  Chairman.  I  have  to  ask  you  to  do  the  same  thing.  I  apolo- 
gize to  all  three  of  you  for  your  patience,  waiting  all  morning, 
taking  so  long  to  get  your  testimony  and  then  being  cut  off  so 
short.  But  we  will  include  all  of  your  testimony  in  the  record. 

This  completes  the  first  4  days  of  our  hearings.  We  will  continue 
next  Tuesday  with  additional  hearings  on  this  legislation. 

[Complete  statement  of  Mr.  Reynolds  follows:] 


Mr.  Chairman  and  Members  of  the  Committee,  I  am  William  J.  Reynoltls,  presi- 
dent of  the  Municipal  Finance  OfFicere  Asaocietion  and  Comptroller  of  the  Town  of 
Greenwich,  Connecticut.  The  Muncipal  Finance  OfficerB  Aaoodation  repreaenta 
9,000  members  who  are  State  and  local  Bovernment  finance  officers,  appointed  or 
elected  onicials,  and  public  flnance  specialista.'  I  appreciate  the  opportuni^  to 
appear  before  the  Banking  Committee  to  comment  on  two  pieces  of  legislation 
which  we  believe  are  in  the  best  interest  of  State  and  local  govemmenta.  The  first 
bill  which  you  have  introduced.  Senator  Gam,  S.  1427,  would  permit  cammennal 
banks  to  underwrite  revenue  bonds.  The  second  piece  of  legislation,  S.  1686,  has 
been  introduced  by  Senator  Lugar  from  Indiana,  and  it  would  provide  two  opportu- 
nitiee  for  the  efficient  investment  of  State  and  local  (fovemment  cash  baJanoe«. 

Like  our  counterparts  in  the  private  sector,  Stat«  and  local  government  finaocia] 
managers  are  always  seeking  the  most  efficient  management  of  our  r«sourcm. 
While  these  two  banking  bills  are  in  two  separate,  and  ollentimes  unrelated,  areas 

■The  Municipal  Finance  OfTicers  Association  U  headquartered  in  Chicast.  III.,  at  IBO  North 
Michigan  Avenue,  aind  aba  niaintsinB  a  Washington,  D.C..  oHice  at  Suite  650, 1750  K  Stnot  NW. 
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of  governmental  finance,  the  basic  philosophy  behind  each  of  the  bills  is  the  same. 
Stat«  and  local  government  officials  have  a  responsibility  to  seek  the  moat  efficient 
management  of  our  governments  and,  in  so  doing,  we  need  to  secure  the  highest 
poesible  level  of  competition  for  services  and  n 


S.   1427  AND  a.   16SS 

Since  1973,  the  Municipal  Finance  Officers  Aaaociation  has  supported  legislation 
which  we  believe  -would  assist  us  in  reducing  the  interest  costs  on  our  revenue  bonds 
financing  by  providing  additional  competition  for  the  marketing  of  these  bonds. 

At  our  recent  1981  annual  conference,  our  association  adopted  a  policy  statement 
in  support  of  federal  legislation  IS.  1686)  which  would  provide  state  and  local 
govemmenta  with  additional  opportunities  to  invest  cash  balances  at  higher  interest 
rates. 

COMMERCIAL  BANK  UNDBRWRtTING 
The  MFOA'a  position  on  the  question  of  commercial  bank  underwriting  of  reve- 
nue bonds  is  not  a  new  one.  In  1973,  the  MFOA  Committee  on  Governmental  Debt 
Administration  gave  this  Question  close  and  independent  consideration.  The  fruits  of 
that  study  were  embodied  in  an  issue  paper  and  a  proposed  resolution  that  were 
sent  tc  our  membership  for  their  comment.  Subsequontly,  the  resolution  was  rati- 
fied by  the  association's  executive  board  in  November  of  1973.  We  have  remained  in 
touch  with  the  issue  over  the  years  and  have  reexamined  our  position  from  time-to- 

The  two  original  reasons  for  our  support  of  bank  underwriting  of  state  and  local 
revenue  bonds  continue  to  hold.  First,  revenue  bonds  are  a  large  and  growing  part 
of  the  debt  instruments  offered  by  state  and  local  governments.  Back  in  1973.  when 
we  first  considered  the  question,  revenue  bonds  comprised  about  40  percent  of  all 
municipal  bonds  sold  (or  about  $10  billion  in  annual  volume).  Today,  revenue  bonds 
represent,  on  average,  about  70  percent  of  all  bonds  sold  (or  approximately  $34 
billion  a  year).  (See  attached  chart.)  Obviously,  any  action  that  might  enhance  the 
market  for  these  securities  and  lower  the  cost  of  borrowing,  without  adverse  aide 
effects,  is  worthy  of  our  support  and  implementation.  To  fail  to  seek  improvements 
in  the  market  for  our  obligations,  especially  when  such  a  large  and  growing  part  of 
it  is  involved,  would  be  irresponsible. 

Second,  it  continues  to  be  our  befief  that  permitting  banks  to  underwrite  and  deal 
in  revenue  bonds  would  promote  competition  for  thoee  securities  and  lower  borrow- 
ing costs  for  issuers.  As  you  know,  a  large  number  of  studies  have  been  conducted 
or  thia  subject.  It  is  our  opinion  that  the  weight  of  evidence  continues  to  indicate 
that  bank  entry  should  add  to  the  number  of  oids  received  on  issues  and.  thereby, 
lower  the  cost  of  borrowing.  We  believe  that  our  original  estimates  (October  16, 
1973)  of  a  reduction  in  reofTering  yield  of  approximately  five  to  ten  basis  points 
continue  to  be  in  a  range  that  could  be  reasonably  expected.  We  further  believe  that 
underwriter's  profits  might  be  somewhat  reduced.  Academics  and  others  will  contin- 
ue to  argue  about  how  much  would,  in  fact,  be  saved  and  the  comparative  virtues  of 
different  methods  of  estimating  those  savings.  A  recent  compilation  of  estimates 
shows  the  range  of  savings  in  total  borrowing  costs  (in  present  value  terms)  to  be  in 
the  range  of  iSO  to  $310  million  at  1977  borrowing  levels,  assuming  no  reduction  in 
the  dollar  volume  of  borrowing  done  by  negotiation.'  In  the  absence  of  convincing 
arguments  as  to  why  increasing  competition  for  our  securities  would  be  detrimental 
to  state  and  local  governments,  we  fee!  compelled  to  abide  by  both  the  evidence  and 
the  simple  economic  logic  that  added  competition  would  enliven  and  perfect  the 
market  for  our  securities.  The  burden  we  believe  is  to  show  why  expanded  entry  to 
the  municipal  market  would  in  some  way  be  damaging  to  state  and  local  govern- 
ments in  terms  of  their  access  to  the  market  and  borrowing  costs.  We  have  not  been 
convinced  by  the  arguments  to  dat«  that  MFOA  should  support  continued  restric- 
tions against  bidding  for  bonds  by  all  qualified  potential  buyers. 

As  Government  officials,  we  all  serve  the  same  master,  our  common  constituent, 
the  taxpayer.  It  is  our  mutual  responsibility  to  provide  needed  government  services 
in  an  effective  and  efficient  manner.  In  the  past  five  or  six  years,  while  this  vei? 
legislation  has  been  before  Congress,  inflation  has  eaten  up  90  percent  of  all 
revenue  increases  for  state  and  local  government.  The  voters  are  telling  us,  through 
the  passage  of  proposition  i3S  and  oUier  spending  limitation  measures,  to  improve 
the  efficiency  of  government  and  to  provide  services  at  the  lowest  possible  coat.  The 
Federal  Government  should  not  impede  our  efforts  to  improve  the  efficiency  of 
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government  by  retainini;  roadblocks  which  exacerbate  the  fiscal  preseuree  upon 
state  and  local  budgets. 

Mr.  Chairman,  the  main  issue  before  ub  today  is  competition,  1  believe  that  a 
competitive,  free  market  system  is  one  of  the  basic  pnnciples  of  our  econtmy. 
MFOA  believes  that  there  wilt  be  significant  savings  UirouEn  the  introduction  of 
bank  competition  in  the  revenue  bond  undewri ting  market.  The  current  prohibition 
on  commercial  bank  underwriting  imposes  hidden  coBte  on  State  and  municipal 
revenue  bond  issuers  and,  ultimately,  on  the  taxpayers. 

At  the  time  the  Glass-Steagall  Act  was  passed,  very  few  revenue  bonds  were 
utilized  by  State  and  local  Governments,  Consequently,  it  was  not  considered  re- 
strictive to  grant  commercial  banks  the  authority  to  underwrite  only  our  geaemi 
obligation  securities.  We  are  very  fortunate,  indeed,  that  we  can  examine  the 
experience  of  the  general  obligation  market  where  non-bank  underwriters  and 
commercial  banks  compel*  every  day  for  the  underwriting  of  municipal  issues. 
There  is  substantial  evidence,  we  beheve.  in  the  general  obligation  market— that 
competition  works.  The  claims  by  opponents  oT  this  legislation  that  banks  and 
dealers  cannot  coexist  in  the  municipal  market  have  not  occurred  in  real  life.  As 
you  know,  since  the  passage  of  the  Glass-Stea^all  Act.  State  and  local  govemmente 
have  come  to  rely  heavily  on  revenue  securities.  It  is  interesting  that  these  securi- 
ties are  considered  safe  mvestments.  and  that  banks,  as  investors,  may  buy  them, 
but  yet  unable  to  underwrite  these  vei?  same  bonds.  This  anomoly  already  creates 
serious  difficulties  for  us  and  these  difficulties  will  increase  as  State  and  local 
governments  increase  their  bond  financing  through  revenue  bonds. 

The  resistance  on  the  part  of  the  voters  to  tax  increases  and  the  passage  cf 
proposition  13-type  spending  limitations  has  resulted  in  increased  reliance  on  user 
charges  and  revenue  bonds.  In  financing  revenue  bonds  by  charging  user  fees,  what 
we  are  really  talking  about  is  taking  taxpayer  dollars  from  one  pocket  instead  of 
another.  In  tne  fmal  analysis,  the  taxpayer  is  still  footing  the  bill. 

Members  of  the  committee  who  are  concerned  that  commercial  bank  underwrit- 
ing will  drive  out  non-bank  underwriting  of  revenue  bonds  should  carefully  "jiwmiw 
the  experience  in  the  general  obligation  market.  As  an  experienced  municipal 
finance  officer,  I  can  assure  you  that  the  competitiveness  which  has  occurred  in  the 
general  obligation  market  will  be  very  similar  to  what  one  would  see  if  there  was 
open  competition  in  the  revenue  bond  market.  Commercial  banks  have  freely  partic- 
pated  in  the  general  obligation  market  and  the^  have  not  dominated  the  underwrit- 
ing of  these  bonds,  even  when  general  obligation  bonds  were  the  primary  form  of 
tax-exempt  bonds.  Given  this  experience,  it  is  veo"  difficult  for  me  to  understand 
how  the  banks,  which  do  not  dominate  the  general  obligation  market  today  (where 
they  compete  with  nonbanks).  will  be  able  to  dominate  the  revenue  bond  underwrit- 
ing market.  The  general  trend  for  all  municipal  bond  underwriting  has  been  in  tbe 
direction  of  more  competition  and  less  concentration  by  the  largest  underwriters, 
both  bank  and  nonbank.  The  question  is:  Do  we  want  more  competition  or  do  we 
want  to  continue  anticompetitive  practices?  The  answers  which  are  being  provided 
here  today  by  Government  officials  from  large  and  small  communitiee  is  that 
commercial  bank  underwriting  of  revenue  bonds  is  likely  to  lead  to  more  competi- 
tion and  cost  savings  to  all  our  Governments. 


wnsible  public  officials,  it  is  our  mutual  responsibility  to  see  that  adeauate 
Is  are  contained   in  any  legislation  which  will  permit  commercial  bank 
underwriting  of  revenue  bonds.   The   provisions   in   S,    1427   which  provide  these 


saf^uards  and  the  supervision  of  this  market  by  the  municipal  securities  rtdemak- 
ing  board  should  prevent  conflicts  of  interest.  Not  only  are  the  banks  under  the 
supervision  of  State  and  Federal  bank  regulators,  they  are  also  subject  to  the  rtiles 
of  the  municipal  securities  rulemaking  board,  which  are  enforced  by  both  the  bank 
regulatory  agencies  and  the  Securities  and  Exchange  Commission.  The  disclosure 
which  is  required  by  the  MSRB  and  the  disclosure  guidelines  for  State  and  local 
Governments,  which  have  already  been  developed  by  tne  Municipal  Finance  Officers 
Association,  will  clearly  protect  State  and  local  Governments  and  investors. 

I  want  to  make  plain,  as  we  did  in  our  original  adoption  of  this  position,  that  our 
analysis  and  resolution  in  favor  of  commereial  bank  underwriting  of  revenue  bonds 
pertains  to  the  immediate  and  particular  question  of  lowering  the  cost  of  capital  for 
governmental  borrowers.  We  have  not  considered  nor  do  we  think  it  is  our  province 
or  capability  to  consider  long-range,  broader  questions  of  competition  and  balance 
among  the  institutions  in  the  nations's  capital  markets.  This  committee  should  turn 
to  the  well-respected  opinions  of  the  comptroller  of  the  currency  and  the  Federal 
Reserve  board  in  this  regard, 

S.  1427  addresses  a  narrow  issue.  If  revenue  bonds  had  existed  in  1933  as  they  do 
today,  I  am  confident  that  we  would  not  be  he%  today.  As  previous  vntnesses  have 
said,  all  we  are  asking  Congress  to  do  is  cure^  legislative  anomoly  to  close  the 
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circle  of  bank  competition  in  the  field  of  public  securities.  1  do  not  deny  that  the  gap 
in  the  circle  is  substantial  and  constantly  increaeinR  in  size.  Most  oMervers  of  the 
tax-exempt  market  would  agree  that  it  is  impossible  to  estimate  precise  market 
effects;  but  as  municipal  finance  officers,  we  do  know  that  ranges  ol  estimates  can 
be  good  indicators  of  what  will  happen  to  the  tax-exempt  bond  market  in  the  future. 
Wlule  assumptions  in  interpretations  in  the  studies  can  be  biased  toward  various 
viewpoints,  the  results  point  in  the  direction  of  savings  which  we  feel  is  significant. 

Congress  has  visited  this  issue  of  bank  underwritings  of  public  securities  in 
various  contexts  some  15  times  since  Glass-Steagall  was  passed.  It  has  amended  the 
section  which  S.  U27  would  amend  to  provide  bank  competition  for  issuers  such  as 
the  Asian  Development  Bank,  the  World  Bank,  the  Washington  Metropolitan  Tran- 
sit Authority,  and  the  TV  A,  to  mention  just  a  few. 

We  feel  that  S.  1427  merely  repeats  the  congressional  policy  clearly  stated  in  1933 
and  the  trend  which  has  been  stated  15  times  since:  that  commercial  bank  competi- 
tion is  appropriate  and  essential  to  the  efficient  underwriting  and  dealing  in  public 
securities.  S.  1427  in  no  way  changes  the  underlying  philosophy  of  Glass-Steagall. 

It  continues  to  be  our  hope  that  whatever  decisions  are  made,  that  State  and  local 
governments  must  not  forego  opportunities  to  borrow  as  efficiently  as  possible  and 
to  maximize  their  market  and  the  number  of  competitors  that  can  freely  compete 
for  their  securities.  We  urge  you  to  give  this  matter  your  serious  attention  and  to 
act  favorat^  upon  S.  1427.  Anticompetitive  practices  and  the  concomitant  increase 
in  costs  to  State  and  local  governments  are  very  unfair  to  our  common  constituents, 
the  taxpayers. 

OPPORTUNITIES   FOR    [MPROVED   CASH   MANAGBMBNT 

Mr.  Chairman,  efficient  management  of  cash  r 
State  and  local  governments  during  this  period  of  ei 
governments  have  suffered  a  series  of  economic  setbacks  as  a  result  of  Federal 
budget  cutbacks  and  high  municipal  borrowing  costs. 

Creative  financial  management  techniques  are  important  to  both  State  and  local 
governments  and  profit-making  private  sector  corporations,  S.  1686.  introduced  by 
Senator  Lugar  of  Indiana,  proposes  two  measures  which  would  provide  opportunities 
for  improved  State  and  local  government  cash  management.  The  first  item  would 
permit  short-term  deposits  of  all  state  and  local  government  funds  in  financial 
institution  accounte  to  earn  interest  slightly  below  the  average  federal  funds  rate. 
The  second  measure  would  allow  State  and  local  governmente  to  maintein  negotia- 
ble order  of  withdrawal  (NOW)  accounts. 

This  ability  to  earn  higher  interest  rates  on  potentially  significant  amounts  of 
public  funds  would  allow  State  and  local  governments  to  earn  greater  returns  on 
cash  investments. 

These  two  measures  would  provide  additional  cash  management  tools  to  foster 
effective  use  of  cash  balances.  Just  as  in  the  private  sector,  a  corporation  strives  to 
e  the  holdings  of  the  stockholders;  the  public  sector  has  the  same  responsi- 

soothing  the  pain  of 
that  SUte  and  local 


OF  SURPLUS  STATE  AND  LOCAL  GOVERNMENT  FUNDS 

Mr.  Chairman,  S.  1686  would  allow  State  and  local  governments  to  deposit  sur- 
plus funds  in  financial  institutions  at  an  interest  rate  slightly  below  the  average 
federal  funds  rate.  Enabling  l^islation  passed  by  the  95th  Congress  extended  to  the 
Federal  government  the  ability  to  deposit  treasury  tax  and  loan  account  funds  in 
depository  institutions  on  demand  at  interest  rates  slightly  below  the  average  Feder- 
al funds  rate.  This  legislation  would  extend  the  same  ability  to  sUte  and  local 
governments  to  earn  at  these  higher  rates  currently  enjoyed  by  the  Federal  Govern- 
ment sector. 

This  bill  would  enable  Htote  and  local  governments  to  improve  existing  cash 
management  practices  because  there  will  be  additional  opportunity  for  the  efTicient 
management  of  our  cash  assets.  While  some  state  and  local  governments  currently 
invest  surplus  funds  in  repurchase  agreements  and  in  short-term  treasury  bills, 
these  markets  are  nut  always  available,  especically  to  smaller  units  of  government. 
Some  units  of  government  with  relatively  small  amounts  of  funds  to  invest  do  not 
enter  these  markets  because  of  the  lack  of  staff  in  smaller  jurisdictions  or  the  lack 
of  required  minimum  balances.  S.  1686  would  allow  etate  and  local  governments  to 
deposit  surplus  funds  in  financial  institutions  and  earn  interest  at  rates  sightly 
below  the  federal  funds  rate. 
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._  , . J.  The  average  rate  of  interest  for  this 

type  of  investment  in  April  1981  was  11.72  percent,*  however;  the  federal  funds  rate 
for  the  same  period  was  15.72  percent,'  If  state  and  local  government  deposits  were 
earning  an  interest  rate  of  one-quarter  of  one  percent  below  the  average  federal 
funds  rate,  or  14.47  percent,  the  increase  in  interest  income  would  have  been 
approximately  $1.3  billion,  computed  at  an  annual  rate  of  interest  Although  this 
example  is  simplified,  it  does  demonstrate  the  potentially  higher  investment  earn- 
ings that  would  be  available  to  the  state  and  local  sector  if  this  l^islation  is 
enacted. 
MFOA  feels  that  state  and  local  governments  should  be  able  to  take  advantage  of 


opportunities  to  earn  the  greatest  return  possible  on  their  investments,  particularly 
in  li^ht  of  inflation,  taxpayer  resistance  to  increasing  taxes,  increasing  demands  for 
services  and  the  decline  in  federal  grant  funds.  Providing  for  the  higher  interest 
earnings  on  state  and  local  government  accounts  is  a  further  step  towud  removing 
the  governmentally  imposed  restriction  on  the  pa3'inent  of  interest  on  various  types 
of  accounts  at  financial  institutions. 

MFOA  supports,  and  has  policy  that  encourages,  changes  in  federal  statutes  to 
allow  state  and  local  government  units  to  enjoy  the  same  access  to  depository 
institutions  as  the  federal  govenment  and  invest  surplus  funds  at  the  highrat  rates 
possible.  This  policy,  a  copy  of  which  is  attached,  was  adopted  at  our  annual 
meeting  in  June  of  this  year.  We  hope  you  mil  give  serious  consideration  to 
including  a  similar  provision  in  this  bank  reform  bill. 


S,  1686  would  allow  all  general-purpose  units  of  stale  and  local  governments  to 
hold  interest-bearing  ne^iable  ortier  of  withdrawal  (NOW)  accounts. 

The  Despository  Institutions  Deregulation  and  Monetftfy  Control  Act  of  1980 
authorized  depository  institutions  nationwide  to  offer  NOW  account*  beginning  on 
December  31,  1980,  At  that  time,  banks  in  Massachusetts  and  New  Hampshire  had 
been  offering  interest-liearing  demand  accounts  since  1973,  and  banks  in  Connecti- 
cut, Rhode  Island.  Maine,  and  Vermont  since  1976.' 

In  implementing  the  1980  statute,  the  Federal  Reserve  Board  and  the  Federal 
Home  Loan  Bank  Board  (FHLBB)  temporarily  utilized  the  New  England  regulations 
governing  NOW  accounts  and  restricted  parUcipation  to  deposits  or  accounts  which 
consist  solely  of  funds  in  which  the  entire  beneficial  interest  is  held  by  one  of  more 
individuals  or  by  an  organization  wtiich  is  operated  primarily  for  religious,  philan- 
thropic, charitable,  education,  or  other  similar  purposes  and  which  is  not  operated 
for  profit.  The  regulations  denied  general-purpose  units  of  government  access  to 
NOW  a< 


Presently,  only  special -purpose  governmental  units  can  maintain  now  accounts  in 
banks  if  the  funds  are  in  the  name  of  or  used  by  schools,  colleges,  universities. 
libraries,  hospitals,  or  other  medical  facilities. 

In  August  of  this  year,  the  federal  home  loan  bank  board  (FHLBBI  proposed  a 
ruling  that  would  have  allowed  savings  and  loans  to  offer  now  accounts  to  general- 
purpose  state  and  local  government  units.  However,  the  American  Bankers  Associ- 
ation vigorously  opposed  the  ruling  on  the  claim  it  would  have  been  an  unfair 
competitive  advantage  for  thrift  institutions.  The  Bankers'  Trade  Association  chal- 
lenged the  ruling  in  court  and  won  a  permanent  injunction  prohibiting  state  and 
local  government  participation  in  now  accounts.  Hopefully,  the  ABA  will  fmd  S. 
1686  acceptable,  since  all  financial  institutions  will  have  equal  access  to  the  deposits 
of  state  and  local  government  surplus  funds. 

Based  on  our  estimates,  demand  deposits  held  by  state  and  local  governments  in 
commercial  banks  at  the  end  of  1980  totaled  approximately  $11.3  billion.'  If  all  of 
these  funds  iiad  been  held  in  now  accounts  at  an  interest  rate  of  5.25  percent,  they 

'John  E.  Petersen.  "Eatimating  the  Impact  of  IRS  Revenue  Procedure  80-55  on  State-Local 
Short-Term  Investment  and  Borrowing"  (February  I9S1I  p.  4. 

*  Board  of  Govemon  of  the  Federal  Reserve  System,  Federal  Reserve  Bulletin.  July  1981 
IWashington,  D.C)  p,  ATI. 

■Board  of  Governors  of  the  Federal  Reserve  System.  Federal  Reserve  Bulletin,  July  1981 
(Waahington,  D.C.I  p.  A25. 

'Geoffrey  Woclom,  Federal  Reserve  Bank  of  Boston,  "Special  Report/The  NOW  Account 
Eiperience  in  1976,"  (Boston.  MA)  p.  1. 

'Board  of  Governore  of  the  Federal  Reserve  System.  "Flow  of  AocounU  1949-1978"  tWashins- 
lon.  D.C..  December  19791,  p.  133;  and 

Brard  of  Govemora  of  the  FederaJ  Reserve  System,  "Fknv  of  Accounts,  First  Quarter  1981 
Seasonally  At^uated  ajid  Unadjusted"  iWashington.  D.C..  May  1981),  p.  IS. 
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would  have  earned  $593,2  million,  without  allowing  for  compounding.  As  you  can 
see,  this  is  a  substantial  sum  Tor  state  and  local  governments. 

We  are  not  implving  that  all  stat«  and  local  government  demand  deposits  will  or 
should  be  deposited  in  now  accounts.  Now  accounts  will,  in  all  likelihood,  be  consid- 
ered as  one  of  the  investment  tools  available  to  financial  managers  who  seek  to 
invest  surplus  funds  in  interest  bearing  accounts.  Now  accounts  might  prove  to  be 
especiailv  useful  to  smaller  local  governmental  units.  In  states  such  as  your  own 
state  of  Utah,  where  a  majority  of  municipalities  have  populations  of  50.0(H)  or  less, 
this  cash  management  technique  might  prove  to  be  especially  productive. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  present  the  views  of  the  municipal 
Finance  officers  association  on  both  of  these  bills.  Should  you  have  any  questions,  we 
would  be  pleased  to  answer  them. 
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MUNICIPAL   FINANCE  OFFICERS  A3S'JCIATI0:i 

Policy  Statement 

INTEREST  EARNINGS  OF  STATE  ARD  LOCAL  GOVEP.NMEiJT  DEPOSITS 

The  Municipal  Finance  Officers  Association  is  aware 
of  the  ability  of  the  federal  govern-ent  to  deposit 
Treasury  tax  and  loan  account  funds  in  depository  insti- 
tutions on  demand  at  interest  rates  slightly  belovf  the 
average  Federal   Funds  rate.     This  ability  to  earn  higher 
interest  rates  on  potentially  significant  amounts  of 
public  funds  is  not  currently  available  to  accounts  of 
state  and  local  governments.     MFOA  fesls  that  state  and 
local  governments  should  be  able  to  ta'<e  advantage  of 
opportunities  to  earn  the  greatest  rsturn  possible  on 
their  investments,   particularly  in  light  of  inflation, 
taxpayer  resistance  to  increasing  ta/es,    increasing 
demands  for  services  and  the  prospective  decline  in 
federal  grant  funds.     Providing  for  the  payment  on  state 
and  local   governnient  tax  and  loan  accounts   is  a  further 
step  toward  removing  the  governmental ly  inipostd  restric- 
tions on  the  payment  of  interest  on  various  types  of  ac- 
counts at  financial   institutions. 

The  Municipal  Finance  Officers  Association  hereby 
supports  changing  federal    statutes  to  allow  state  and 
local  governments  to  enjoy  the  same  access  to  financial 
institutions  as  the  federal  governmer.t  to  the  earning 
potential  of  surplus  funds. 


Adopted:     June  17,  19J 


dbyGoOt^Ic 


1094 

The  Chairman.  There  is  one  thing  the  clock  is  sparing  you.  The 
first  question  was  going  to  be  to  have  you  each  analyze  the  profes- 
sor's analysis  of  the  cost.  [Laughter.] 

The  clock  has  spared  you  from  doing  that. 

Thank  you  for  coming  today.  The  committee  is  adjourned. 

[Whereupon,  at  12:52  p.m.  the  hearing  was  adjourned.] 

[Additional  material  received  for  the  record  follows:] 
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-PhfllpR.Brinkerlwff 


The  Honor«b 
Chairnin 


Ftderal  Hame  Loan  Mongaf^  CorpofKion 
n76CStr«iNW,  PO  8o>  UJ48 
WashinKion, D C  !X\i  iiiinmAioo 
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GUARAMTOH  PHASE   I   -  THE  "SWAP"  PROGRAM 
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ceiling    limit    at    the  Noue 

The   piogra*  would   reoain   closed  until   purchases   in   the   corporation" ■ 

other    prograna   reach   a   volunte,    20  percent    of   vhich    ia    aufficient    to  make 
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for   our    other    programs    next    year,    the    volume   of   new    loans   offered 

uill    likely  be   depressed    for    most    of   1982,      As    a    result,    it    is   unlikely 

that    the   SWAP   piogram   could    be   offered    at    a  high    level    during  most    of 

19B2  without    passage   of    the    iegislation  we   are    seeking. 

the   SWAP  program   provides    lenders    a   number    of  advantages    in  dealing 
with   a   portfolio  of      uv  yie  ding  mortgages.       In    a   SWAP  transaction,    the 
lender   receives  PCs   in  ^^xchange   fai   low  coupon  norcgages.     The   lender 
is   not   required   to   show  a  regiilaloiy  or   financial   accounting   loss 
(except    for    the    -spread   between    the   yield    to    the    corporation  and    the  PC 
certificate  rate)   as    long  as   thv  PCs  are  held   in  portfolio.     The  PCs 

which   may  be   used    as   collateral    for    loans    to   meet    both    short-tern   and 
long-term  needs   of    the    institution.         The    use    of   PCs    as    collateral    can 

borrowings.      For   example,   PCs  may   be   used    as    collateral    for   borrowings 
at    the    Federal   Reserve   Board    discount    window  recently  opened    to   saving 

and    loan  associations.      Mortgages   would    be    far    less    attractive    for    this 

agreements  with    the   PCs    as   a   means    of   borrowing    funds,    for   example,    to 
meet    deposit    withdrawals   or    interest    payments    to    depositors.      The   use   of 
PCs   as    collateral    for    retail    reverse    repurchase    agreements   has    recently 
been   authorized   by   the    Bank   Board.      These    agreements    are   uaed   by    lenders 
in   competing  with   money  market    funds. 

One   anticipated  use  of   the   SWAP  program  is   the   formation  of  PCs 
backed  by  mortgage   loans  which  are  only  a   fev  percentage   points  below 
market.      If   market    rates    fall    to    a    level    where    the   PC   is   more 
competitive,    [he    lender    can   ioaediately   offer    the  PCs    in   the   capital 
markets    and   gain   new    lending    funds.      This   would    be    less    expensive    and 

programs    in   which    the    lender    competes    for    coi!iDitments   with   other    lenders 
across   the  country  for   access   to   the  corporation's   finite   processing 
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Other   odvancagei   of    Che   SWAP  progran  aie    Chat    ic    uses    the 
corporation's  existing   excess   proceESing   capability    to   aaiiat    troubled 
financial    institution*   without    expending   goveirnent    funds,    mthout 
causing   ■   "crowding  effect"   in   the   capital    markets,    and   without 
dininishing    the   corpOTBtion' s   regular    purchases    of   newly  originated 
loans.      In   fact,    profits  generated  by    the    SWAP   prograa  support    purchase 
program    for    new  onrtgage    loans.      While    the   progran  does   not    aolvr    the 
problea  of    the    low-yielding   portfolio,    it    does   help    lower    lenders'    costs 

will    cover    its    costs    for    this    program    through    the    spread   between    the  PCs 
and    underlying  nortgages.      tHjting    the    pilot    phase,    lenders  will   bid    a 
spresd    in   excess   of   25  basis    points,    regardless   of    the   underlying 
mortgage    rates.      For   exanple,    a    lender    will    bid    a   yield   of   at    least    8.2S 
percent   on  Bortgages   to  be  sold   in  return  for   a  PC  bearing  a  rate   of 
8.00  percent.      To   receive   a  PC  with   a   yield   of    10.00  percent,    the    lender 
will  bid  at   least   10. 2S  percent. 

RESP0H5E  TO  QUESTIONS  RAISED  BY  THE  HORTGACE  BAHKERS  ASSQCIATIOP 

QuES  ions  have  been  raised  by  the  Mortgage  Bankers  Association  as 
to  uhether  packag  rg  seaeoned  mDrtgages  is  hti  appropriate  role  for  the 
corporation  and  whether  this  program  aay  divert  our  resources  away  froa 
providing  funds  for  new  mortgagea.  The  corporation  doca  not  view  these 
Eunctinns    as  mutually  exclusive.      We    consider   our   activitiea    in    the   new 
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through  our  proposed  recipitaliiaCion  legiBlaCion  th«t  haa 
:ed  CO  this  coonitcee.   All  of  the  major  trade  asaociacions 
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request  youi  support  for  our  resCcucCuting  legislation  in 
!ure  that  ue  have  sufficient  capital  in  the  future  for  both 
!  of  newly  originated  morcgage  loans  and  SHAPa  of  older 


Che   SWAP  progran 

accooBiiodat 

both  old 

t   the 

aininum  ace 

ptable   bid 

be    towered 

asice 

that   this   program  is  currently   in 

pand 

he   program 

n  the   future   to  do 

bid. 

uction  has 

ich    a 

e    conaidera 

ly  below  m 

rkec.     We 

ograia 

to   loans  wh 

ch  are   clo 

use  o 

the  guar an 

or   prograo 

for   new 

ircgages  equally  and  t 


RESPONSE  TO  PROPOSAL  fOft  ItMfORAftY  REMOVAL  OF  CEILING 

which  would  place  a  one-year  limitation  on  the  statutory  proviaion 
renoving  Che  20  percent  linitfltion.   At  the  end  of  the  one-year  period, 
the  70  pei.i^nt  limitation  would  auComaCically  take  effect  and  the  older 
loans  pu  chased  during  Che  preceding  one  year  would  not  counc  toward  Che 

The  corporation  opposes  this  proposal  which  would  deny  us  needed 
flexibility  in  Che  operation  of  our  prograna.   The  20  percent  limit  is 

The  sound  argumenta  which  favor  a   one  year  LifLine  .'f  (tip  ceiling  shoulc 

to  be  whether  it  is  an  appropriate  role  for  the  corporation  to  respond 
to  changing  market  needs  by  developing  prograns  like  Che  SWAP  program, 
and  whether  the  Congress  wishes  to  reatrict  our  ability  to  respond 
quickly  to  changing  markets.   The  question  in  this  case  is  not  to 

proven,  buC  Co  sacisfy  Che  concerns  of  non-portfolio  mortgage  lenders  ot 

enphasiie.  Chat  the  SWAP  program  does  not  represent  a  fundamental  shift 
in  the  corpoiat ion' s  operations.   It  is  Che  corporation's  goal  Co  meet 
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this  progran.  This,  houc 
its  availability  to  thoce 
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Lnate,  there  i>  clearly  less  of  a  need  for 
r,  is  not  a  justifiable  reason  for  liaitint 
indera  holding  aiiable  portfolios  of  older 
who  have   expressed   a   BtT:oiig    intereat    in    O 


FDIC  AND  MCUA  PROVISIOHS 

■a    also   requested    an   snendment    to    its  Charter    Act 
itional    Credit  Union  Admini  at  ration    the    aa^ 
Bs    Che    FGLIC.      This    aneadmeat   would   give   these 
lility   to   utiliie    the   SWAP   Progran   to   aid   troubled 


I  urge  your  support  for  passage  of  tbeae  proviaiona  ao  th( 
iiporacion  can  provide  assistance  to  Che  industry  during  Cbe  i 
larter  of  thia   year   and   in  the   future. 

Thank  you  for  your   consideration  of   these   issues. 


Philip  R.   Brinkerhoff 
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ASSOCIATION  of  BANK  HOLDING  COMPANIES 

October  15,  1981 


Honorable  Jake  Gam,  Chairman 
Senate  Committee  an   Banking, 

Houains  and  Urban  Affairs 
Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Mr,  Chairman: 

Congratulations  on  your  leadership  In  sponsoring  the 
bill,  S.  1720,  to  help  make  banks  and  bank  holding  companies 
more  viable  competitors  In  the  financial  services  market. 
We  believe  your  bill  Is  so  important  that  all  of  the 
responsible  elements  of  the  banking  cormunlty  should  be 
united  in  presenting  their  views  to  your  Committee.   For 
this  reason  xe  support  the  testimony  of  the  American 
Bankers  Association  on  this  legislation,  and  we  will  not 
present  a  separate  statement. 

We  would  appreciate  your  making  this  letter  a  part 


Donald  L,  Rogft-s 


DLR:alE 

cc;      Committee   Members 
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Thb  Nuhmul  As§ocutim  or  kn  Unnwuma 
W«nuiioToii.  D.  C.  eoooa 


October  22,    19S1 


The  Honorable  Jake  Gam,   Chalnnan 
Committee  on  Banking,    Housing  and 

Urban  Affairs 
S300   Oirksen   Senate   Office   Building 
Washington,    D.C.      20S10 

Dear  Mr,   Chairman: 

The  National  Associatian  of  Life  Dnderwriters    (NALU) ,    a 
federation  of  state  and  local  associations  k^lch  collec- 
tively represent  over  130,000  life  and  health  insurance 
agents,    is   happy   to  associate   itself  with   the   remarks  of   Hr. 
Edward  j.    Krenier  of  The  Independent  Insurance  Agents  of 
America.      Mr.    Kremer   spoke   before   the   Committee   today  on 
S.1720.        Mr.    Kremer  indicated  in  his  oral  remarks  that  as  a 
matter  of  convenience  to  the  Committee  he  was  speaking  on 
behalf  of  HAI.U,    The  National  Association  of  Professional 
Insurance  Agents,   and  The  National  Association  of  Casualty 
and  Surety  Agents,    as  well  as  the  Independent  Agents. 

NALU   supports   the  adoption  of   Title   VI   of   S.1720.       It 
is   identical   with   5.207   which  was   the    focal   point  of   NALU 
testimony  before  the  Committee  May  6,    1981.*    However,    be- 
cause of    the   other   provisions    in   S.1720,    we   believe   that 
Title  VI  should  be  expanded. 

NALU's  major  concern  centers  around  the  insurance 
marketing  powers  of  savings  and  loan  association  service 
corporations   or   savings   and    loans   operating   as   part  of 
holding   companies.      Savings   and   loan  associations,    as   part 
of   holding   companies  or   through   service   corporations,    have 
much   broader   insurance   marketing   powers   than  bank   holding 
companies.      S.1720   contemplates   the    transformation  of 
federal    savings   and    loan  associations    into   entities   re- 
sembling   national   banks.      While   NALU  has   no  objections    to 
this   transformation,    it  does   believe   that   the   same   insurance 
agency  restrictions   applying   to  commercial   banks    (either 
individually   or   through  the   holding  company   devise)    should 
apply  to  savings  and  loan  associations  and/or  their  service 
corporations. 
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At  the  same  time,   other  proposals  contempla- 
merger   of   savings   and   loan  associati( 
banks   and   bank   holding   companies.      Once   again,    NALU  does   not 
object  to  the  restructuring  of  financial   insitutions  pro- 
vided the  resulting  entities  maintain  an  equitable  competi- 
tive stance  in  relation  to  insurance  agents. 

If  commercial  banks  are  merged  with  savings  and  loan 
.  associations,  it  will  not  be  long,  of  course,  before  re- 
quests surface  to  equalize  the  insurance  agency  powers  of 
the  merged  SfrL/Bank  Holding  Company.  The  pressure  will  be 
toward  an  expansion  of  the  insurance  agency  activities  of 
the  merged  entity  rather  than  a  cutting  back. 

Therefore,    NALU  will  be  supporting  amendments  to  Title 
VI  and  possibility  other  titles  of  S,1720  so  that  the  re- 
strictions  contemplated  by  Title   VI  will   apply  equally   to 
savings   and   loan  associations   and/or   a  merged   S&L/  com- 
mercial  bank/bank   holding   company   entity. 

Enclosed  is  a  copy  of  our  statement  to  the  Banking  Com- 
mittee  last  May.      The   statement   examines    the   reasons   why  we 
think   bank   holding   companies    should   be   restricted    in   their 
insurance   agency   activities.      He   believe   that   the   public,    in 
the  final  analysis,    will  be  better  served  if  the  general 
principle  is  observed  that  the  businesses  of  banking  and 
insurance   don't  mix.      A  complete    severance   of   the   business 
of   banking   from   the   business   of    insurance   seems    impossible 
at  this   juncture.      However,    it  need  not  be  permitted   to  grow 
any  further. 

We  urge  you,    Mr.   Chairman,    to  push  for   the  enactment  of 
Title  VI  of  S.1720,    as  it  may  be  amended  to  apply  equally  to 
istituted  savings  and  loan  associations  or  to  mei-^^d 
'cial  bank/bank  holding  company /savings  and  loan  as- 
iciation  entitles. 

Sincerely, 


Michael  L.   Kerley  ;     / 

Chief  Counsel -Government  Affairs 
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of  the  National  Association  of 
PROfESSIONU.  INSURANCE  AGENTS 

The  follovlng  position  statement  on  S.1730,  the  'Financial 
ions  Restructuring  and  Services  Act  of  1981,"  is 
submitted  to  the  Senate  Cocngittee  on  Banking,  Housing,  and 
UrtMin  Affairs  by  the  National  Association  of  Professional 
Insurance  Agents  (PIA) . 

PIA  is  a  national  trade  association  representing  more  than 
38,000  independent  property  and  casualty  insurance  agents  in 
all  50  States,  the  District  of  Colunibia,  Puerto  Rico,  the  Virgin 
Islands  and  Canada. 

PIA's  membership  has  long  been  concerned  about  the  continuin 
efforts  of  banlc  holding  companies  (BHC)  to  get  further  involved  i 

over  the  last  decade  and  have  voiced  our  opposition  to  BHCs 
selling  insurance  to  House  and  Senate  Banking  Coiimittees  whenever 
an  appropriate  opportunity  presented  itself.   PIA  is  also  an  acti 
participant  in  the  coalition  of  insurance  producer  trade  associa- 
tions that  was  represented  before  the  Committee  today  by  Edward 
J,  Kremer,  an  insurance  agent  from  Salisbury,  Maryland. 

Early  this  year,  we  were  especially  pleased  when  the 
Committee's  distinguished  chairman,  Senator  Jake  Garn  (R-Utah), 
co-sponsored  S.20T,  a  bill  to  amend  the  Bank  Holding  Company  Act 
of  1956  to  limit  the  property  and  casualty  and  life  Insurance 
activities  of  bank  holding  companies  and  their  subsidiaries. 
PIA  submitted  a  statement  of  support  for  5.207,  when  the 
Coinaiittee  held  banking  oversight  hearings  on  Hay  6th,  that  again 
raised  the  fundamental  issue  of  BHCs  being  in  a  position  to  exerC 
undue  economic  coercion  upon  borrowing  consumers  by  making  the 
purchase  of  insurance  from  the  BHC  an  explicit  or  implied 
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S.1720  ind  related  bills  under  consideration  by  the  Committee 
have  been  introduced  as  vehiclea  for  discussion  about  how  to 
achieve  workable  legislative  solutions  to  the  financial  problems 
facing  regulated  thrift  institutions  in  the  United  States. 
According  to  the  news  media,  there  appears  to  be  a  real  possibility 
that  a  number  of  savings  and  loan  associations  |S£L) ,  mutual 
savings  banks  and  even  a  few  small  bsnks  may  fail  in  the  near 
future  if  nothing  in  done  to  relieve  the  difficulties  they  are 
experiencing  caused  by  high  and  volatile  interest  rates.  The 
adverse  situation  being  forced  upon  the  thrifts  Is  further 
aggrevated  and  complicated  by  the  super  competitive  unregulated 
financial  products  and  services  being  offered  by  a  new  type  of 

are  taking  over  investment  firms.   A  retail  merchandise  company, 
already  controlling  an  S£L  and  an  insurance  company  has  acquired 

depository  institution.   These  are  but  a  few  examples.   The 
financial  services  industry  and  that  market  place  are  indeed 
experiencing  far-reaching  and  fundamental  change.   The  playing 
field  iH  changing  and  this  process  will  continue. 

S.1720  attempts  to  deal  with  the  above  mentioned  problems 
by  granting  thrift  institutions  the  same  general  scope  of 
operations  as  coRunercial  banks  and  by  authorizing  interstate  and 
cross  Industry  mergers  among  federally  regulated  and  insured 
financial  institutions.   Viewed  in  this  context,  it  was  en- 
couraging to  find  S.207  included  as  Title  VI  of  S.1720.   Since 
our  Hay  Eth  Etatement  contained  a  detailed  analysis  of  the  BHC 
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by  the  Cammittee  to  curtail  the  insurance  activities  of  BHCs  and 
clearly  define  the  permissible  scope  of  such  activity  for  the 

Federal  Reserve  Board  is  definitely  a  first  step  in  the  right 
direction. 

Nonetheless,  Title  VI,  as  part  of  this  comprehensive  measure, 
would  fall  short  of  fulfilling  its  legislative  purpose  because  it 
would,  as  a  practical  matter,  be  undercut  by  other  provisions  of 
S.1720.   This  is  because  banks  and  bank  holding  companies,  and 
savings  and  loans,  savings  and  loan  holding  companies  (S&LHC) 
and  their  service  corporations  have  differing  legal  authority  to 
engage  in  Insurance  activities.   Banks  cannot  generally  function 
in  the  business  of  insurance,  and  BHCs  are  limited  by  Sec.  4(c) <S) 
the  Bank  Holding  Company  Act  from  engaging  in  insurance  activities 
unless  the  Federal  Reserve  Board  finds  that  the  insurance  aotivitj 
is  'so  closely  related  to  banking*  as  to  be  a  'proper  incident 
thereto.- 

In  contrast,  SSLs  are  prohibited  from  engaging  directly  in 

can  freely  soil  insurance.   One  S&LHCscan  engage  in  all  aspects 

agents  for  all  types  of  insurance. 

Since  S.1720,  as  introduced,  expands  the  power  of  federal 
SfcLs  to  function  as  commercial  banks  and  also  allows  BHCs  to 
acquire  failing  SELs,  some  of  which  may  be  in  States  that  allow 
StLs  to  branch,  this  effectively  eviscerates  Title  VI.   If  past 
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efforts  af  BHCs  to  expand  their  insurance  activities  are  any 
indication,  the  ability  to  acquire  an  5&L  would  provide  BHCs 
with  a  golden  opportunity  to  get  generally  into  the  insurance 
business.   Ihey  would  surely  take  advantage  of  this  situation. 

The  remedy  to  this  predicament  must  therefore  limit  the 
insurance  authority  of  SSLs  and  SSLHCs  to  that  of  BHCs,  per 
the  scope  of  Title  VI.   As  this  bill  moves  through  the  legis- 
lative process,  appropriate  amendments  Co  maintain  the  so-called 
level  playing  field  in  terms  of  the  insurance  activities  of 
regulated  financial  institutions  will  be  offered  to  the 


The  separation  of  banking  and  general  connerce  has  been  a 
long-standing  and  wise  public  policy  of  the  United  States.   Me 
trust  that  this  sound  demarkation  will  not  be  allowed  to  lapsa 
in  efforts  to  solve  the  short-term  solvency  problems  of  the 
thrifts. 

Indeed  the  real  solution  to  the  crisis  of  the  thrift 
Institutions  is  a  successful  national  effort  to  control  inflation. 
This  can  best  be  accomplished  by  further  reductions  in  federal 
spending  and  less  deficit  spending  by  the  Congress. 

Mr.  Chairman,  we  thank  you  for  providing  PTA  this  opportunity 
to  express  the  views  of  our  membership. 


dbyGoc^le 


QUfit  ^tott  of  WaiOif  (SsTDltna 

■t  Affab> 


Ttie  Honondile  Jake  Gam,  OiaimBn 

O.  S.   SHiate  CtF^dttoe  cm  Bankuiq, 

Housing,  t  Urban  Affairs 

Roan  S300  DiriiSBi  Senate  Office  Building 

Hastiiiqton,  D.  C.     20510 


iting  to  request  that  you  include  this  letter  in  the  icooid  relating  to 

Although  I  will  ncit  be  afipearijig  aE  a  uitneas,  the  D^iertnient  of 
r  Affairs  wishes  to  nalce  you  aware  of  Its  aaioema  with  parts  of  that 
bill  whidi  wculd  preaipt  State  o:ns<iner  ctedit  laws  inclixling  the  South 

'a  Ccnsmer  Protection  Code,  our  State's  Uniform  QxisuiEr  Credit  Code 


Title  IV  of  S.1720  contains  S.1406,  the  Credit  Deregulation  and  Availability 
Act  of  1981.     I  testified  in  onnsition  to  S.I406  en  bdialf  of  the  Dqiartsient 
of  Ccnsuner  Affairs  and  the  Anerican  Ccnference  of  Untfcom  Ccnsuner  Credit 
Code  States  and  enclose  a  copy  of  niy  ^irlier  writtai  testimony  as  a 
of  our  CFposition  to  Title  IV  of  S.1720.     TO  simnar' 
it  wculd  upset  the  lalance  of  the  IXOZ  and  tlKFefoK 
0:]de  by  preoipting  its  prctfisicnB  relating  to  rates 

Title  vil  of  3.1720  ccntains  the  miscellaneous  rarovisicns  iixiluding  t 
arcendii^  the  Truth  in  Landing  Act.    Me  are  especially  concerned  with  $  704 
captioned  'Relatiot  to  State  taws.'     It  Mould  rewrite  S  111  of  tlw  Truth  in 
Lerviing  Act  ty  shifting  fron  its  current  eniAaais  oi  preservation  of  States' 
ri^ts  in  ocnsiroer  credit  regulaticn  to  abrogaticn  of  States'  rights  in 
ccns\iier  credit  regulation,     timt  section  as  anenjed  uculd  say  that  the  Truth 
in  Lending  Act  "supersedes  any  State  lArf  that  is  similar  in  purpose,  scope, 
requirgnent,  or  eontgnt  to  this  title,  to  the  extent  of  the  slnularlty. 
Similar  laws  include,  txit  are  not  limited  to,  laws  relating  to  the  disclosure 
or  adirertising  of  coisuner  credit  or  lease  terms,  credit  card  and  credit 
billing  practices,   liability  for  <x»isiiner  lease  transactions,  and  the  re- 
scissicri  of  oonsuner  credit  transacticns."      (Qifiiasis  added) 


er  understanding  of  the  tenia  of  credit 
to  foster  ccnpetition  aiung  siqpliers  of 
o  that  ccnsiiners  nay  cbtain  credit  at 
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10  ocnfoon  the  regulAticn  a 

to  the  policies  of  the  Federal  Ccnsimer  Cradit  Protecticn 

tet  [whidi  includes  the  Truth  In  lading  ;kA| . 

"Oe  Ccnsuier  Piotectioi  Cbde  Is  n  balanced  State  Lw  setdjKf  forth  rl^its  an! 
EGspmsililllties  of  both  acnsoeers  and  credltOTH.     Regulating  conamer  credit 
In  its  entizEty,  including  diacloeure,  ia  a  legitimatie  ccmeoi  of  South 
Carolina,     ttint  ccnsuiGr  credit  transactlcds.  Involving  oily  perBcnol,  fsadly 
or  hcuB^Dld  purposes,  are  relatively  anil.     larger  transoctifna  involve 
Kiquisitidi  of  a  torn  located  In  South  Caiolina.     The  Ccnsmier  ProCactloii  Coda 
inooiporabeH  by  reference  the  Federal  Truth  in  Laidlng  Act  in  gs  37-2-301  and 
37-3-301    (137e) .     Thus  there  is  no  iiyonslateney  betweoi  tie  fet^ral  and  South 
Caiolljui  disclosure  lam  under  our  scheve  of  CEqulation.     HoHever,  the  Ccnsmsr 
Protactljxi  code  prcvidea  loc  dual  siforcoiiSRt  of  the  Truth  in  Lending  Act  by 
requiring  disclosure  as  a  mtter  of  State  as  wall  as  federal  Imi.     Ccnsuner 
PrCFtocticn  Code  j  37-6-104(2)    (1976)  qieciflcally  roquirea  ttK  Uninistratxir 
of  Ocnsuner  Affairs  to  siforce  the  Truth  in  leniing  Act  'to  the  fullest 
extent  provided  by  lac.*     He  oan  see  no  federal  benefit  lasulting  tras  raitval 
of  our  State's  right  to  enforae  the  Truth  in  laidii^  Act  as  a  matter  of  South 
Carolina  lot  tiiilie  there  would  be  detrijient  to  South  Carolina  aiKI  its 
ccnsuiBrs  if  our  en&xoeoent  pcuer  were  taken  away. 

Truth  in  landing  Act  S  108  pmvldee  foe  aiklniBtratlve  aiforoaient  of  the 
nuth  in  landing  Act.  Fied^ally  ctiBrtarBd  creditars  (aucii  as  natimal  banka) 
are  subject  to  regulatlcn  by  a  federal  agency  (axii  as  the  Cmptmller  of  tJie 
currency) .  Tte  si^ieivisory  agency  enforces  the  TMith  in  Lending  Act  for  thoee 
credltora  it  npsrvises  and  regulates  inder  other  liws.  All  other  creditors, 
whldi  nate  i^  the  vast  mjorlty,  are  o^ect  to  enforcenent  of  the  Tmth  ij 
lending  Act  by  tha  Federal  Hade  Gcaadssian.  Hie  Federal  Trade  CcraniB  '  ~ 
does  not  have  sufficient  resouroes  to  adequately  imiitor  cmplianoe  wi 
Act  by  all  creditors  sdrtect  to  Its  jurladlcticn.  This  ia  beaming  no 
with  each  succeedlrq  federal  bui^iet  cut.     By  roiEvlng  South  (^rolina's 

to  onftirae  ths  Truth  In  Lending  itot,  r- ■  •  ' 

enfcarceDcnt  of  Truth  in  Lending  for  m 

Beaidea  Ssuth  Carolina's  inoorparaticn  by  reference  of  and  enforcctoent  re^cn- 
slblllty  for  the  T^uth  in  landing  Act,  jibt^  other  aecticns  of  the  Ccnsonor 
Protactloi  CKi*  ccrejem  diaclDBurc,  adipertislng,  credit  cards,  liability  for 

consurer  leases,  and  reedsslcn,  all  of  wtiltii  wuld  qiparently  be  i nili»1  If 

S.1720  Here  enacted  in  its  current  form.     Part  3  of  ChqiCera  2  and  3  of  tha 
QxuuTier  Protecticn  Code  osYsm  diacloeure: 

SS  37-2-301  am  37-3-301   (1976)   rHjuint  aniillaiKe  with 
the  FMeial  TEuth  in  lending  lot. 

Si  37-2-302  am  37-3-302  requlxe  rKsipts,  Btatamts  of 
asceunts,  am  evidmce  of  psyBint  in  aam  clrciinstaiices. 
SS  37-2-303  and  37-3-303  reqiiin  a  plain  langu^e  mtice 
to  oo-slgners  othac  than  the  spouae  ctiiceming  the  nature 
of  the  obligation. 
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S$  27-2-304  and  37-3-304  prohibit  false,  misleading,  car 
decq>tive  aiK«i:iaing  of  rates,  tems,  or  ccnditicns  of 

Additicnally,  Part  5  of  Oupter  2  gives  tic  buyer  In  a  haiE  aolicitatim 
cCMisuner  credit  sals  the  rtqht  to  certain  infOQiation  as  Hell  as  the  r^jit  to 
cancel  within  three  days.     The  latter  is  a  foitn  of  lescisalcm  that  ia  apiiar^ 
ently  preorpted  niaaj  with  the  disclosuics.     S  37-2-S02.     Other  secticzis  of 
the  Ccnsunei  Piotecticn  Code  q:f»rBitly  also  piun^itiiJ  wuld  include 
SS  37-2-202(2)  (bl  and  37-3-202(2)  (b)  cci  cmamer  c3Hiit  insurance,  SS  37-2-4J2 
and  37-3-406  on  iXJtioe  of  osBi^iiBit,  SS  37-2-416  an!  37-3-408  on  aiange  in 
terna  of  reuDlvijig  cftaiqe  aocountn,  S  37-2-406  restricting  liability  in 
ccnsmer  leases,  S  37-3-411  en  card  issuer  subject  to  claims  and  defenses, 
S  37-4-105  requiring  notice  in  ccnnectitn  with  insuraKie,  $  37-5-203  en  civil 
liability  for  failure  to  disclose,  5  37-5-204  en  rescission,  ani  S  37-5-302 
ccntainir^  criminal  penalties  for  willful  and  knowing  failure  to  disclose. 

Please  ocnsider  the  rights  of  the  States  to  mate  and  enloree  their  oun  credit 
laws  before  passing  such  a  federal  Iw.    This  is  not  the  type  of  low  ens  would 
expect  to  cone  frao  a  Congress  serviiq  dnring  a  "States'  ri^its"  nAninia- 
tratlcn.    While  ue  are  aware  of  no  federal  benefit  resulting  fran  pcwjn  4.icn 
of  State  ccnsuner  credit  laws,  we  do  Imow  that  there  wculd  be  detrisioit  bo 
South  Carolina  ccnsunsrs  In  the  loss  of  a  l»f  imde  by  their  OHn  General 
Assoifoly  to  protect  then,  based  chi  UCCC  pravisiciis  drafted  by  the  Natimal 
Ccnf erenoe  of  Qnndsslcners  on  Uhifoan .  State  Lfws. 

Next,  we  are  anxmed  about  the  pcapoaeA  dumge  In  def  Initial  of  "creditoac* 

in  S  703  to  delete  arrangers  of  credit.     Our  CMperienoe  stiCHB  that  arrangers 
of  credit  prtnpt  mny  canstmer  coiplaints.     As  "creative  financing"  ii 
ao  will  the  ramter  of  arnn^Ers  In  home  acquisition  transacticna.     RB. 
oertain  arrangers  to  disclone  credit  tenu  to  conauiEra  should  leault  i 
laiderstanding  of  tenns  in  the  single  nest  inportant  o^isuiisr  credit  tra 
—  pircliase  of  a  hone.    Deleting  than  fron  coverage  would  result  In  large 
mnbers  of  hare  buyers  receivii^  inadeguate  Informatim  about  their  pun^iases. 

Also,  ve  are  concerned  about  the  dilutim  of  the  civil  li^ility  provisicn  In 
S  705  of  S.1720.     Hhile  ve  are  not  sure  lAiat  "substantial  nXKxnpliaiice*  uould 
be.  it  is  possible  that  nothing  short  of  a  total  failuis  to  caiply  uould 
result  in  civil  liability  under  the  apeoded  section.     Diluting  the  federal 
provision  while  preaniting  the  State  prevision  leaves  ccnswErB  withcut  a 

Finally,  we  are  very  concerned  about  the  effiective  date  and  override  prrwi- 
sions  in  S.1720.     Ttti  law  uould  go  into  effect  prior  to  a  State's  ivcviit]  the 
CRxirtunity  to  override  it.     Preaiption  necessarily  results  in  diaos  and 
ccnfusicn  in  a  State  raising  unnecessary  questtoos  atoM.  which  laws  are  valid 
and  which  are  not  in  the  interim  between  preaipticn  arKI  override.     Also,  while 
ouerride  is  essential  to  any  preenpticn  la<,  we  can  see  no  reason  fear  a 
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Elide  the  federal  legtalaticn  being  limital  ti 
exfcple,  three  years  whai  the  lA<  is  pemianent.  Itie  effecCs  of  tumivL 
not  be  obvicuB  for  seme  tune  aa  South  Carolina  considers  alternative  ecu 
of  action  in  teqxnae  to  preoiitian.  Why  should  a  State  be  fut  in  a  *n 
never"  pasiticn? 

In  sumory,  we  are  opeoaed  to  Titles  IV  and  VII  of  s.1720. 

Regarding  Part  C  of  Title  I  of  S.1720,  altftu^  we  have  n>  statutes  or  i 
decislcns  directly  ccncemlng  due  oi  sale  olauaes,  fOr  the  sore  reasons 
abive  we  believe  our  State  should  have  the  ri^it  Co  legislate  or  otherv 
decide  hew  this  issue  ahraild  be  treated  in  South  Ourolina. 

tespecCfully  sutniitted. 


e  Ackninlstrator 
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October  2l>t,    1381 


Hie  Hcnocable  covld  Bozoi 

thited  States  Senator 

440  Aisaell  Senate  Office  Buildil^ 

MaflhingtCTi,   D.   C.      20510 

Dear  Saiator  Boren: 

Tour  guidance  and  advice  ulll  be  appreciated  regardlot  5.1710. 
"Flnaaclal  loailtutions  Reatructurlng  and  Services  Act  of  19Bt,"  by 
Senator  Can.      S.1720  is  a  savings  and  loan  bail-out  bill,  however. 
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S.  1720  concerns  Bdvlnga  and  loan  ass 

bill  could  be  Beparsted  and  considered 
laioaa.  Signals  froa  WsshlDicon  ac*  e 
he  BtaCei'  reBpoDslbllltlea  Eor  adalnl 

Began  AdBlDistratlon,  on  Che  other,  prfemp 

idBlDla 


Thank  you 
1th  other 
If  Ualfon 
Kansas,  Maine,  Oklahou,  South  Cai 
Conference  re-afflrved  Its  opposl 
itlretr  (title  IV)  in  S,1720,  an 
I  ring  Che  Annual  Conference  Heel 


gthy 


vlth  this  ] 
:o  Oklahou 

■  tea  (Colorado,  Idah< 

■  Una,  Utah,  Ulacons 
na   to  5.1406,  and  li 

ng  In  Oklahou  City, 


Oklahou 


r  advise  and  guldan 


!i  this  ui 
C6rdii 


d  UyoBlnR) .      The 


ipCesber  ;9th,    1981. 
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CAUFORNU  ASSOCUnON 
OF 

COUNTY  TREASURERS  AND  TAX  COLLECTORS 


Senator  Jake  Gam,  Chairaan 
Senate  Banking  Comnittee 
Uashington,  D.C.  20515 


Dear  Senator  Gam; 

The  foIloMing  is  written  testimony  to  the  hearings  you  are  holding  on  S1720, 
particularly  that'portian  regarding  the  Glass-Steagall  Act.  As  President  of 
the  State  Association  of  County  Treasurers  and  Tax  Collectors  of  California, 
I  represent  the  views  of  58  County  Treasurers  whose  views  were  expressed  on 
similar  legislation  (HRZBH8)  at  conventions  of  the  Association  in  January 
1931  and  June  1981. 

It  has  been  proven  that  competition  under  our  Afnerican  free  enterprise  system 
is  always  healthy  and  essential.  When  any  form  of  monopoly  occurs  the  public/ 
buyer  suffers.  The  underwriting  of  Government  Revenue  Bonds  is  confined  to 
the  nonbanking  security  dealer  organizations.  Because  of  the  merging  of  sev- 
eral security  dealers,  the  number  of  bids  received  by  government  organizations 
for  their  revenue  bonds  has  decreased.  With  the  onslaught  of  increasing  in- 
flation the  last  few  years,  which  has  resulted  in  high  interest  rates  to  be 
repaid  by  the  taxpayers  through  their  government  entities,  the  lack  of  com- 
petition amongst  security  dealers  has  been  further  heightened.  The  recent 
income  tax  cuts  and  reforms  passed  by  the  Congress  has  made  it  even  further 
difficult  to  sell  a11  types  of  Government  tax  free  bonds,  including  Revenue 
Bonds.  This  is  because  the  former  large  buyers  of  these  types  of  bonds,  such 
as  the  Casualty  Insurance  Companies  and  the  national  and  State  banks,  do  not 
need  as  much  of  this  type  of  "tax  shelter"  that  they  needed  in  the  past. 
Here  in  California  the  situation  is  even  more  acute  with  the  passage  of  Pro- 
position 13.  The  financing  needs  of  public  works  projects  in  California  is 
in  serious  jeopardy.  He  need  the  lowest  interest  cost  possible  particularly 
in  Revenue  Bonds  (which  are  not  voter  approved),  and  we  can  only  make  certain 
that  we  receive  the  lowest  possible  interest  rate  through  effective  competi- 
tion in  the  marketplace. 

When  the  Glass-Steagall  Act  was  initially  passed.  Revenue  Bonds  were  unknown. 
The  great  majority  of  local  government  financing  was  through  General  Obliga- 
tion Bonds.  The  G1ass-Steaga1l  Act  gave  national  banks  the  prerogative  of 
underwriting  G.  C.  Bonds.  Ue  are  certain  that  if  Revenue  Bonds  were  in 

banks  the  authority  to  underwrite  Revenue  Bonds.  Revenue  Bonds  now  account 
for  70%  of  all  Hunicipal  Bonds  issued  in  the  United  States.  Recently,  both 
Los  Angeles  and  Chicago  issued  Municipal  Bonds  in  which  each  of  them  received 
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only  one  bid.     The  cause  of  part  of  this  Has  due  to  the  condition  of  the 
financial  markEts,  but  a  najor  part  of  this  was  due  to  the  monopoly  that 
the  security  dealers  have  on  underwriting  of  Revenue  Bonds.     So  you  can, 
therefore,  understand  why  it  is  imperative  that  national   banks  be  included 
for  the  underwriting  of  Revenue  Bonds  so  as  to  restore  competitiveness 
in  the  marketplace. 

It  has  been  stated  that  the  inclusion  of  national  banks  to  underwrite 
jtevenue  Bonds  wi11  bring  savings  to  local  govemnents  (and  for  taxpayers) 
a  sun  of  approximately  1400  million. 

As  you  are  aware,  similar  legislation  has  been  introduced  in  the  Congress 
In  the  last  few  years.     There  were  two  bills  previously  passed  in  the 
Senate  and'were  killed  by  the  House  Banking  Comnittee  chaired  by  Congress- 
■an  St.  Gerwin.     Currently  there  Is  HR2828  In  which  Congressman  St.  Ger- 
Mln  refuses  to  hold  hearinss,  even  though  there  are  130  co-authors  to 
this  bi11.     Although  S1720  includes  nany  other  provisions  in  the  restruct- 
1ng  of  the  financial  banking  system  of  this  country,  ue  believe  that  the 
remaking  of  the  Glass-Steagall  Act  is  the  cornerstone  of  S17?a.     It  is  our 
very  strong  testimony  on  this  bill  that  it  is  imperative  to  assist  In  the 
survival  of  nateriilly  needed  public  works  projects  that  the  Congress 
authorize  national  banks  to  underwrite  the  issuance  of  Revenue  Bonds. 

Sincerely, 

C.  Ralph  Howard,  President 


Sincerely. 
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